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ADVERTISEMENT 


TO    THE    SECOND    LONDON    EDITION. 


In  preparing  this  Edition,  about  two  hundred  and  sixty-seven  pages  of 
new  matter  have  been  added  to  the  Notes.  A  very  large  addition  has  also 
been  made  to  the  cases  cited,  which  are  brought  down  to  the  latest  period. 

Lincoln's  Inn, 

January,  1858. 


ADVERTISEMENT 

TO    THE    THIRD    AMERICAN    EDITION. 


A  LARGE  amount  of  matter  has  also  been  added  to  the  American  notes  and 
references ;  while  an  effort  has  been  made  by  greater  economy  of  space  in 
printing,  to  prevent  the  volumes  from  being  too  large  for  convenience. 

The  additions  by  Mr.  Hare  to  the  notes  of  Mr.  Wallace,  in  the  first  volume, 
are  for  the  greater  part  marked  by  brackets. 

Philadelphia, 
June,  1859. 


PREFACE  TO  THE  HKST  EDITION  OF  VOL.  I. 


t^ 


The  plan  of  this  work  was  suggested  by  the  very  able  volumes  of  the  late 
3Ir.  John  William  Smith,  which  contain  a  selection  of  Leading  Cases  prin- 
cipally taken  from  the  Common  Law  Reports ;  and  it  was  thought  that  it 
might  be  useful  to  the  profession  to  have,  within  a  small  compass,  a  selection 
of  Leading  Cases  decided  in  Courts  of  Equity. 

Each  of  the  cases  chosen  will,  it  is  believed,  be  found  either  to  be  fre- 
quently referred  to  in  practice,  or  to  enunciate  clearly,  for  the  first  time,  some 
important  principle  of  equity. 

A  chronological  arrangement  of  the  cases  has  not  been  observed,  because  it 
has  been  in  the  present,  and  may  be  in  a  subsequent  volume,  found  useful  to 
print  together  cases  on  the  same  subject,  decided  at  different  periods. 

The  notes,  or  abstracts  prefixed  to  the  cases,  have  occasionally,  when  inaccu- 
rate or  defective,  been  altered ;  and,  in  some  instances,  the  arguments  and 
judgment  in  the  same  case  are  taken  from  different  reports.  Thus,  in  the 
well-known  case  of  Fox  v.  Machreth,  the  arguments  are  taken  from  Brown's 
Chancery  Cases,  and  the  judgment  from  Cox's  Reports;  and  in  the  celebrated 
case  of  Garth  v.  Cottorij  (a  complete  report  of  which  is  not  to  be  found  else- 
where,) the  arguments  are  taken  from  two  different  places  in  Vesey  Senior's 
Reports,  the  judgment  from  Dickon's  Reports,  and  the  decree  from  Atkyn's 
Reports. 

In  the  notes,  an  attempt  has  been  made  to  develop  the  principles  laid  dow  n 
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or  acted  upon  in  the  cases,  and  to  collect  the  recent  authorities ;  but  as  the 
nature  of  the  work  would  not  permit  that  the  notes  should  be  complete  essays 
upon  the  different  subjects 'treated  of,  they  have  been  principally  confined  to 
the  points  decided  in  the  cases,  to  which,  in  fact,  they  are  only  intended  to 
be  subsidiary. 

It  will  be  seen,  that,  in  the  notes,  some  cases  of  importance  are  stated  at 
considerable  length,  and  that  when  it  was  convenient  or  practicable,  the  very 
words  of  the  Judges  have  been  preserved. 

Of  imperfections  and  deficiencies  in  the  notes,  the  Editors  are  by  no  means 
unconscious,  but  they  venture  to  hope  that  the  cases  (the  selection  of  which, 
from  the  great  mass  of  the  Equity  Reports,  was  a  matter  of  no  small  dif&culty) 
will  prove  useful  both  to  students  and  to  those  in  actual  practice. 

July,  1849. 


PREFACE 


TO    THE    AMERICAN    EDITION. 


In  the  American  notes  to  this  work,  the  range  of  discussion  marked  out  by 
the  English  annotations,  has  usually  been  followed,  as  far  as  was  practicable. 
In  some  instances,  it  will,  perhaps,  be  found,  that  the  field  of  investigation  is 
more  extensive  than  in  the  original  work.  It  is  narrower,  in  those  cases, 
only,  in  which  illustrations  were  not  supplied  by  the  American  reports. 

It  will  be  seen,  upon  the  whole,  that  the  jurisprudence  of  this  country  has 
developed  an  equity  system,  scarcely  less  comprehensive,  or  less  complete, 
than  that  which  has  been  established  in  England :  and  it  is  a  conclusive  testi- 
mony to  the  wisdom  and  practicable  usefulness  of  the  English  Chancery,  that, 
at  the  suggestions  of  experience,  its  scheme  has  been  adopted,  substantially, 
throughout  a  country,  not  influenced  by  considerations  of  authority,  but  pro- 
ceeding, freely,  in  quest  of  essential  justice,  and  under  the  guidance  of  a 
reason  proud  of  its  independence. 

The  doctrine  of  Subrogation,  in  the  learning  of  Principal  and  Surety,  may 
be  referred  to,  as  an  example,  in  which,  among  us,  a  more  expanded  and  con- 
sistent application  has  been  given  to  a  settled  and  valuable  principle  of  equity, 
and  in  which  the  sense  of  American  Judges  seems  to  have  gained  an  advantage, 
even,  over  England's  greatest  Chancellor.  Our  rule,  as  to  a  feme  covert's 
power  over  her  separate  estate,  is  more  reasonable  and  satisfactory,  than  that 
prevailing  in  England;  where,  the  provision  against  anticipation  admits, 
without  fully  controlling,  the  danger  of  the  original  principle.     A  few  titles — 
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such  as  Vendor^s  Lien,  Equitable  ^lortgagea,  the  Tacking  of  Incumbrances ^ 
and  a  Purchaser's  duty  to  see  to  the  application  of  purchase-money ^ — have 
not  been  received  with  much  favor  here,  chiefly  in  consequence  of  the  policy 
connected  with  our  registration  laws.  There  are  some  other  subjects — such, 
for  example  as  the  Purchase  of  reversionary  and  expectant  interests,  illustrated 
in  the  great  case  of  Chesterfield  v.  Janssen — which,  perhaps,  from  the  rarity 
of  settlements  giving  rise  to  such  interests,  have  not  often  come  before  our 
courts  for  adjudication,  though  the  principles  belonging  to  them,  are  per- 
fectly well  established  in  this  country. 

The  American  notes  to  the  present  volume  are  by  H.  B.  WALLACii.  Should 
a  subsequent  volume  appear,  the  editorial  superintendence  of  it  will  devolve 
upon  Mr.  Hare. 

Philadelphia, 
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EXECUTORY   TRUST. 

LORD   GLENORCHY  v.  BOSVILLE. 

DE  TERM.  S.  MICH.  1733. 
REPORTED   CAS.    TEMP.    TALBOT,    3. 


Executed  and  Executory  Trusts.] — A.  devises  real  estate  to  his  sister 
B.J  and  6\,  and  their  heirs  and  assigns,  upon  trust,  until  his  grand-daugh- 
ter D.  should  marry  or  die,  to  receive  the  profits,  and  thereout  to  pay  her 
£100  a  year  for  her  maintenance ;  the  residue  to  pay  debts  and  legacies; 
and  after  payment  thereof,  in  trust  for  the  said  D. ;  and  upon  further 
trust,  that,  if  she  lived  to  marry  a  Protestant  of  the  Church  of  England, 
and  at  the  time  of  such  marriage  he  of  the  age  of  twenty-one  or  upwards, 
or,  if  under  that  age,  such  marriage  be  with  the  consent  of  the  said  B., 
then  to  convey  the  said  estate,  with  all  convenient  speed  after  such  marriage, 
to  the  use  of  the  said  D.  for  life,  without  impeachmeiit  of  waste,  voluntary 
waste  in  houses  excepted  ;  remainder  to  her  husband  for  life;  remainder  to 
the  issue  of  her  body  ;  with  remainders  over  : — Held,  that  though  D.  would 
have  taken  an  estate  tail  had  it  been  the  case  of  an  immediate  devise,  yet 
that  the  trust  being  executory,  was  to  be  executed  in  a  more  careful  and 
more  accurate  manner  ;  and  that  a  conveyance  to  D.  for  life,  remainder 
to  her  husband  for  life,  with  remairider  to  their  first  and  every  other  son, 
with  remainder  to  the  daughters,  would  best  serve  the  testator's  intent. 

Sir  Thomas  Pershall  devises  all  his  real  estate  to  his  sister,  Anne  Per- 
shall,  and  Robert  Bosville,  and  their  *heirs  and  assigns,  upon  trust,  till  p  ^^i^-, 
his  grand-daughter,  Arabella  Pershall,  marry  or  die,  to  receive  the  rents 
and  profits  thereof,  and  out  of  it  to  pay  her  100?.  a  year  for  her  maintenance ; 
and,  as  to  the  residue,  to  pay  his  debts  and  legacies ;  and,  after  the  payment 
thereof,  then  in  trust  for  his  said  grand-daughter ;  and,  upon  further  trust, 
that  if  she  lived  to  marry  a  Protestant  of  the  Church  of  England,  and  at  the 
time  of  such  marriage  be  of  the  age  of  twenty-one  or  upwards,  or  if  under  the 
age  of  twenty-one,  and  such  marriage  be  with  the  consent  of  her  aunt  the  said 
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Anne  Pershall,  the7i  to  convey  the  said  estate  with  all  convenient  speed  after 
such  marriage,  to  the  use  of  the  said  Arabella  for  her  life^  without  impeach- 
ment of  waste  J  voluntary  waste  in  houses  excepted  ;  remainder,  after  her  death, 
to  her  husband  for  life  ;  remainder  to  the  issue  of  her  body  ;  with  several  re- 
mainders over;  and,  upon  further  trust,  that  if  the  said  Arabella  Pershall  die 
unmarried,  then  to  the  use  of  the  said  Anne  Pershall  for  life;  remainder  to 
the  son  of  his  other  grand-daughter,  Frances  Ireland,  in  tail ;  remainder  to 
Mr.  Bosville,  the  defendant,  for  life ;  remainder  to  his  first  and  other  sons  ; 
remainder  to  the  testator's  right  heirs ;  and,  upon  further  trust,  if  his  grand- 
daughter marry  not  according  to  the  directions  of  his  will,  then,  upon  such 
marriage,  to  convey  the  said  estate  to  trustees ;  as  to  one  moiety  thereof,  to 
the  use  of  the  said  Arabella  for  life ;  remainder  to  trustees  to  preserve  contin- 
gent remainders;  remainder  to  her  first  and  every  other  son,  being  a  Protest- 
tant ;  with  several  remainders  over ;  and,  as  to  the  other  moiety,  to  his  daugh- 
ter Ireland's  son,  in  like  manner. 

Sir  Thomas  Pershall  died  in  the  year  1722,  and  Mrs.  Arabella  Pershall  in 
1723  attained  her  full  age;  and  upon  a  treaty  of  marriage  in  1729,  she  applies 
to  the  trustees  for  a  conveyance  of  the  estate  to  herself  for  life ;  remainder  to 
her  intended  husband  for  life  ;  remainder  to  the  issue  of  her  body ;  and  such 
conveyance  was  executed  by  one  of  the  trustees.  But  Mr.  Bosville,  the  other 
trustee,  who  was  also  a  remainderman,  refused  to  convey.  However,  she 
P  ^o-i  having  by  this  conveyance  a  legal  estate  tail  in  *one  moiety,  and  an  equit- 
'-  able  estate  tail  in  the  other  moiety,  suffered  a  recovery  to  the  use  of 
herself  in  fee,  and  in  1730  married  the  plaintiff,  the  Lord  Glenorchy,  who 
made  a  considerable  settlement  upon  her ;  and  as  to  her  own  estate,  she  cove- 
nanted to  settle  it  upon  the  Lord  Grienorchy  and  herself  for  life  ;  remainder  to 
the  first  and  every  other  son  of  the  marriage,  in  tail  male;  and,  upon  failure 
of  such  issue,  to  the  survivor  of  the  said  husband  and  wife,  in  fee. 

The  bill  was,  to  have  a  conveyance  of  the  moiety  of  the  said  trust-estate 
from  Mr.  Bosville  to  such  uses  as  are  limited  in  the  said  covenant ;  and  the 
principal  question  was,  whether,  under  the  said  will,  the  Lady  Glenorchy  was 
tenant  for  life  or  in  tail  ?  upon  which  two  other  questions  arose,  viz.  first, 
whether  the  words  in  the  will,  in  an  immediate  devise  of  a  legal  estate,  would 
have  carried  an  estate  tail?  secondly,  if  so,  whether  the  court  will  make  any 
difference  between  a  legal  title  and  a  trust  estate  executory  ? 

[Lord  Chancellor  King. — I  should  upon  the  first  question  make  no  difii- 
culty  of  determining  it  an  estate  tail,  had  this  been  an  immediate  devise ;  but 
when  you  apply  to  this  court  for  the  carrying  a  trust  estate  into  execution,  the 
doubt  is,  whether  we  shall  not  vary  from  the  rules  of  law  to  follow  the  testa- 
tor's intent;  which  will  also  bring  on  another  question, — What  is  the  testator's 
intent  in  the  present  case  ?] 

Upon  the  second  question,  it  was  argued  for  the  plaintiffs,  that  the  Lady 
Grienorchy  was,  under  this  will,  entitled  to  an  estate  tail  in  equity ;  for  this 
Court  puts  the  same  construction  upon  limitations  of  trusts  in  equity  as  the 
law  does  upon  legal  estates,  and  that  to  prevent  confusion.  This  doctrine  is 
laid  down  with  the  strongest  reasons  by  the  Earl  of  Nottingham  in  the  Duke 
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of  NorfoWs  case  ;^  and  tlie  authority  of  Baile  v.  Coleman,  2  Yern.  670/^ 
where  a  trust  to  one  for  life,  remainder  to  the  heirs  male  of  his  body,  is  held 
an  estate  tail,  has  never  yet  been  questioned.  So  it  is  held  in  Legatt  and 
SewelVs  case,  2  Yern.  551,  (but  more  fully  reported  in  Abr.  Eq.  Ca.  r^^,^ 
^^394,)'  where  money  was  given  to  be  laid  out  in  land  to  one  for  life,  and  '- 
after  his  decease  to  his  heirs  male,  and  the  heirs  male  of  the  body  of  every 
such  heir  male,  severally  and  successively  one  after  another ;  and  a  case  being 
made  for  the  opinion  of  the  judges,  as  of  a  legal  estate,  they  certified  it  to  be  an 
estate  tail.  So,  in  the  case  of  Bagshaio  v.  Dowries,  or  Bagshaw  v.  Spencer, 
at  the  Rolls,  Hil.  6  Geo.  2,*  an  executory  trust  was  directed  to  the  judges  for 
their  opinion  as  a  legal  estate.  Upon  the  same  reason  do  cestuis  que  trust 
levy  fines  and  suffer  recoveries,  which  are  held  good  in  this  court.  Indeed, 
in  marriage  articles,  if  they  covenant  to  settle  to  the  husband  for  life,  remain- 
der to  the  heirs  of  their  two  bodies,  this  Court  will  decree  a  conveyance  in 
strict  settlement,  if  any  of  the  parties  apply  here,  because  the  children  are 
looked  upon  as  purchasers.  But  in  a  will  it  is  otherwise ;  they  take  through 
the  bounty  of  the  testator,  and  in  such  words  as  he  gives  it. 

It  was  further  insisted  for  the  plaintiffs,  that  the  words  issue  of  her  hody 
would  make  a  difference  from  all  other  cases^  for,  in  the  Statute  De  Donis, 
which  created  entails,  it  is  said  to  be  a  proper  word  for  that  purpose,  and  is 
used  no  less  than  ten  times  in  that  statute ;  for  this  the  authority  of  King  v. 
Melting,  1  Yent.  214,  225,^  and  the  reason  there  given,  cannot  be  contested, 
which  is  also  an  authority  in  the  principal  case ;  for  there  it  is  held,  that  a 
devise  to  one  for  life,  with  a  power  to  make  a  jointure,  is  much  stronger  to 
show  the  intent  of  the  testator  than  the  words  without  impeachment  of  waste. 
To  A.  for  life,  remainder  to  the  issue  of  her  body,  and,  for  want  of  such  issue, 
remainder  over,  was  held  an  estate  tail  in  the  Court  of  Exchequer,  in  the  case 
of  Williams  v.  Tompson,  about  three  or  four  years  ago.  Anders.  86.  To  one 
for  life,  remainder  to  the  children  of  his  body,  is  an  entail.  So  in  Wyld's 
case,  6  Co.  16,  and  Sweetapple  v.  Bindon,  2  Yern.  536. 

It  was  further  argued,  that,  if  the  remainder  in  this  case  to  the  issue  be 
construed  to  be  words  of  purchase,  they  must  be  attended  with  the  greatest 
absurdity;  for  in  *what  manner  can  the  issue  take?  All  the  sons,  r^r-i 
daughters,  and  grandchildren  are  issue ;  and  if  they  take  as  purchasers, 
they  must  be  joint-tenants,  or  tenants  in  common,  and  that  for  life  only,®  2 
Yern.  545 ;  which  construction  can  never  be  agreeable  to  the  testator's  in- 
tent; and  whatever  estate  was  given  in  the  first  part  of  the  will,  yet  the 
words,  ^^  and  for  leant  of  such  issue,  then^^  &c.,  will  give  the  plaintiff  an 
estate  tail,  according  to  the  cases  of  Langley  v.  Baldwin,  and  Shaw  and 
Weigh,  Abr.  Eq.  Ca.  184,  185,  Fitzg.  7.  It  was  also  further  urged,  that, 
from  the  face  of  the  whole  will,  and  by  comparing  this  clause  with  the  other, 
it  appears  that  the  testator  intended  the  plaintiff,  the  Lady  Glenorchy,  should 

1  3  Ch.  Ca.  26-47;  and  2  Swanst.  454.  2  g.  0.^  1  p.  TfVmg.  142 ;  1  Ves.  151. 

»  S.  C,  1  P.  Wms.  87 ;  see  2  Ves.  657. 

*  Bagshaw  v.  Spencer,  2  Atk.  246,  570;  on  appeal,  id.  577. 

5  S.  C,  2  Lev.  58,  61.  6  Cook  v.  Cook. 
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take  an  estate  tail,  and  that  the  several  clauses  in  a  will  are  to  be  taken 
together,  and  make  but  one  conveyance;  and  that  it  was  a  proper  argument  to 
prove  the  intention  of  the  party  from  the  different  penning  of  the  several 
clauses.  The  person  who  drew  the  will  knew  how  to  convey,  either  by  words 
of  limitation  or  purchase,  where  there  was  occasion  for  it;  for  where  he  limits 
the  estate  to  Mrs.  Ireland,  it  is  in  strict  settlement  by  proper  words  of  pur- 
chase ;  and  so  where  he  limits  it  to  the  Lady  Glenorchy,  in  case  she  had  mar- 
ried a  Papist.  But  further,  to  show  he  well  understood  the  doctrine  of  con- 
veyances, when  he  limits  by  words  of  purchase  to  sons  not  in  esse,  he  has  put 
in  trustees  to  preserve  contingent  remainders,  which  he  would  certainly  have 
done  in  this  case  had  he  intended  the  Lady  Glenorchy  an  estate  for  life  only. 
For  the  defendant  it  was  argued,  that  though  in  the  construction  of  wills 
in  this  Court,  uses  and  trusts  are  to  be  governed  by  the  same  rules  as  legal 
estates,  aad  that  there  is  but  little  difference  between  uses  and  trusts  executed 
and  legal  estates ;  yet  trusts  executory  are  by  no  means  under  the  same  con- 
sideration. In  the  cases  of  Legatt  v.  Sewell,  and  Baile  v.  Coleman,  the 
Judges  were  divided  in  their  opinions,  and  since  that  time  there  is  an  express 
authority  for  the  defendant.  In  the  case  of  Papillon  v.  Voice,  Hil.  5  Geo. 
2  -j^  so  likewise  in  the  case  of  the  Attorney- General  v.  Young,  in  the  Court  of 
r^n-K  Exchequer;  *and  the  caseof  Leoriard  v.  Earl  of  Sussex,  2  Vern.  526; 
^  as  also  in  the  case  of  Bramston  v.  Kinaston,  heard  at  the  Rolls  in  June, 
1728,  where  an  estate  was  given  by  the  testator  to  be  settled  upon  his  grand- 
child for  her  life,  remainder  to  the  issue  of  her  body ;  and,  when  she  applied 
to  have  an  estate  tail  conveyed  to  her,  she  was  decreed  an  estate  for  life  only. 
And  to  show  that  this  Court  is  not  tied  up  to  the  rules  of  law  in  cases  of  exe- 
cutory trusts,  the  case  of  the  Earl  of  Stamford  v.  Sir  John  Hohart,  con- 
cerning Serjeant  Maynard's  will,  was  cited,  where  an  estate  was  given 
to  trustees  to  convey  one  moiety  to  Sir  John  Hobart,  for  ninety-nine 
years,  in  case  he  should  so  long  live,  with  several  remainders  over;  and 
this  Court  decreed  the  Master  should  settle  the  conveyance  according  to 
the  letter  of  the  will;  but  upon  exceptions  to  the  Master's  Report,  Nov.  19, 
1709,  it  was  ordered  that  proper  estates  should  be  made  to  support  the  re- 
mainders, that  the  testator's  intent  might  not  be  frustrated;  and  this  resolu- 
tion was  affirmed  in  the  House  of  Lords.^  So,  in  all  matters  executory,  this 
Court  endeavors  to  find  the  intent  of  the  parties,  and  lets  it  prevail  against 
the  rules  of  law.  In  marriage  settlements  it  was  never  doubted  but  that  this 
Court  would  carry  any  words  into  strict  settlement,  if  the  intent  of  the  parties 
was  such ;  and  so  held  in  the  case  of  West  v.  Erisey,  in  the  House  of  Lords  f 
and  in  that  of  Trevor  v.  Trevor,  Abr.  Eq.  Ca.  387  f  and  the  same  rules  will 
prevail  in  all  cases  executory,  whether  wills  or  articles.  Besides,  the  present 
case  is  very  much  like  that  of  marriage  articles.  The  testator  had  all  along 
the  marriage  of  his  grand-daughter  in  view,  and  intended  this  will  as  no  more 

1  2  P.  Wms.  471.  2  3  b^q^  p_  q   3^^  "lomX.  ed.  30th  Mar.  1710. 

3  1  Bro.  P.  C.  225,  Toml.  ed.,  overruling  the  decision  of  the  Barons  of  the  Exchequer, 
reported  2  P.  Wms.  349. 

4  S.  C,  ]  P.  Wms.  622;  5  Bro.  P.  C.  122,  Toml.  ed. 
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than  heads  or  directions  for  the  trustees  in  what  manner  he  would  have  it 
settled ;  and  so  it  remains  to  be  carried  into  execution  by  the  aid  of  this  Court. 

Then  as  to  the  word  issue,  it  is  sometimes  a  word  of  limitation,  sometimes  of 
purchase.  There  is  a  case  mentioned  in  Wi/ld's  case,  6  Co.  16,  where  to  one 
and  his  children  is  held  to  be  an  estate  tail ;  yet  had  it  been  to  one  for  life, 
remainder  to  his  children,  there  can  be  no  *doubt  but  that  it  had  been  p  ^>.-, 
a  bare  estate  for  life.  And  as  to  the  objection,  that  the  issue,  if  pur- 
chasers, are  to  take  jointly  and  for  life  only,  why  shall  it  not  be  as  in  cases 
where  the  limitation  is  to  the  first  and  every  other  son,  and  wherever  heirs  of 
the  body  are  held  to  be  words  of  purchase,  they  are  construed  to  the  first  and 
every  other  son. 

To  make  an  estate  tail  arise  by  implication  upon  the  words  "  and  for  want 
of  such  issue,''  has  been  cited  the  case  of  Langley  v.  Baldwin,  Abr.  Eq.  Ca. 
185.  But  there  is  the  case  of  Bamfield  v.  Fopham,  2  Vern.  427,  449,  for 
the  defendant,  so  the  case  of  Loddington  v.  Kime,  3  Lev.  481,  and  that  of 
Backhouse  v.  Wells,  Abr.  Eq.  Ca.  184  -,  besides,  it  is  a  general  rule,  that  where 
an  estate  is  to  be  raised  by  implication,  it  must  be  a  necessary  and  inevitable 
implication,  and  such  as  that  the  words  can  have  no  other  construction  what- 
soever; and  in  the  present  case,  there  is  the  word  " issue'  mentioned  before  ; 
so  that  these  last  words  must  relate  to  the  issue  before  mentioned.  Whereas 
in  the  case  of  Langley  v.  Baldwin,  the  limitation  is  to  six  sons  only  -,  then 
come  the  words  ^^  and  for  want  of  issue,"  which  words  could  not  have  relation 
to  any  thing  before  mentioned. 

Lord  Chancellor  Talbot  had  taken  time  to  advise,  and  to  have  the 
opinion  of  the  judges  upon  this  case:  And  the  same  coming  now  again  to  be 
argued  upon  the  same  points  that  had  been  before  the  late  Lord  Chancellor 
(Lord  King), 

It  was  insisted  by  the  plaintiffs'  counsel,  that  the  Lady  Glenorchy's  marry- 
ing a  Protestant  of  the  Church  of  England  at  or  after  the  age  of  twenty-one, 
or,  if  under  that  age,  marrying  such  an  one  with  her  aunt's,  or  in  case  she  was 
dead,  with  the  other  trustees*  consent,  was  a  condition  precedent :  which,  when 
performed,  would  give  her  an  estate  tail.  That  this  intent  appeared  from  the 
different  penning  of  the  several  clauses  in  this  will ',  for  it  provides,  in  case 
she  should  not  marry  such  a  person  as  is  before  described,  that  she  should 
have  but  a  moiety  for  *life,  and  trustees  are  appointed  to  preserve  con- 
tingent remainders ;  none  of  which  are  enjoined  in  case  she  should  marry  »-  ^ 
a  Protestant  of  the  Church  of  England ;  which  shows  a  difference  was  intended 
in  case  of  performance  and  non-performance  of  the  condition.  Then  consider- 
ing it  as  a  legal  devise,  no  doubt  but  that  a  devise  to  one  and  the  issue  of  his 
body  will  make  an  estate  tail ;  and  so  it  was  held  in  the  case  of  King  v.  Mel- 
ling,  1  Vent.  214,  225,  notwithstanding  the  proviso  there,  empowering  the 
devisee  to  make  a  jointure ;  so  if  in  this  case  the  land  itself  had  been  devised  to 
the  Lady  Glenorchy,  it  would  have  made  an  entail  at  law;  and  there  is  no  differ- 
ence between  an  entail  of  a  legal  estate  and  of  an  equitable  one.  Wyld's  case, 
G  Co.  16,  devise  to  a  man  and  his  children,  who  had  then  two  children  alive. 
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the  devisee  took  but  for  life ;  but  in  King  v.  Melling,  1  Vent.  214,  225,  Lord 
Hale  said,  that  had  there  been  no  children  living,  in  that  case  of  Wyldy  i 
would  have  been  an  estate  tail ;  though  children  be  not  so  strong  a  word  as 
issue  ]  which  in  many  statutes,  particularly  the  Statute  De  Donis,  takes  in  all 
the  children.  In  Shelley's  case,  1  Co.  88  b,  it  is  said,  that  if  there  be  a  gift 
to  one  for  life,  be  it  by  deed  or  will,  and  afterwards  comes  a  gift  to  the  heirs 
of  his  body,  it  is  an  entail ;  otherwise,  indeed,  if  the  limitation  be  to  the  heirs 
male  of  such  heir  male,  as  in  Archer's  case,  1  Co.  66,  there  it  would  make  but 
an  estate  for  life ;  because  the  limitation  there  is  grafted  upon  the  word  ^'  heirs.'' 
So,  in  the  case  of  Backhouse  v.  Wells,  in  B.  R.  1712,  Abr.  Eq.  Ca.  184,  the 
devisee  took  but  for  life,  the  limitation  being  there  grafted  upon  the  word 
"  issue ;''  which  for  that  reason  was  taken  to  be  only  a  description  of  the  person 
in  that  case;  but  in  Cosen's  case,  Owen,  29,  and  in  Langley  v.  Baldwin,  Abr. 
Eq.  Ca.  135,  the  estate  tail  was  raised  by  implication ;  which  shows  that  an 
estate  tail  may  pass  not  only  by  express  words  but  by  implication  also.  In 
King  V.  Melling,  the  Lord  Hale  said  upon  Wyld's  case,  ^'  That  had  it  been  to 
the  children  of  the  body,  it  would  have  passed  an  entail ;  and  yet  none  of  those 
r  *Q-i  cases  seem  so  strong  as  the  present.  So,  in  the  *case  of  Cooh  v.  Cooh, 
2  Yern.  545,  it  is  said,  ^'  That  a  devise  to  one  and  his  children,  if  there 
be  no  children  living,  will  be  an  estate  tail.'' 

The  exception  of  waste  is  next  to  be  considered ;  and  had  it  not  been  for 
that,  this  would  clearly  have  passed  an  entail ;  but  this  exception  varies  not 
the  case,  for  here  the  estates  must  disjoin  (according  to  Bowles's  case,  11  Co. 
79  b,)  to  let  in  the  husband's  estate,  which  must  intervene  between  her  estate 
and  that  of  her  issue ;  and  the  power  of  committing  waste,  (voluntary  waste 
in  houses  excepted^,  was  given  only  to  make  her  dispunishable  of  waste  during 
the  time  she  should  be  tenant  for  life  only ;  which  she  must  be  lintil  her  hus- 
band's death,  by  reason  of  the  remainder  to  him,  but  not  at  all  to  restrain  the 
estate,  which  the  words  of  the  will  give  her,  which  is  plainly  an  estate  tail. 
The  adding  the  words  "  without  impeachment  of  waste,^'  can  alter  nothing ; 
for  if  she  was  tenant  in  tail,  she  had  already  in  her  that  power  which  these 
words  would  give  her;  and  the  expressing  the  power  which  was  already  in  her 
could  no  more  abridge  her  estate  (according  to  the  maxim  of  Expressio  eorum 
quae  tacitl  insunt  nil  operatur'),  than  the  power  of  making  the  jointure  did  in 
King  and  Melling' s  case.  In  Langley  and  Baldwin's  case,  there  were  the 
same  words  as  here ;  and  that  of  Shaw  and  Weigh,  or  Sparrow  v.  Shaw,^  Abr. 
Eq.  Ca.  184,  which  went  up  to  the  House  of  Lords,  the  prohibition  went  not 
only  to  voluntary  but  to  all  manner  of  waste,  and  yet  there  it  was  decreed  to 
be  an  estate  tail ;  which  was  a  much  stronger  implication  to  make  the  sister  to 
be  but  tenant  for  life  than  any  in  the  present  case.  And  in  Baile  and  Cole- 
man's case,  2^' Yern.  670,  an  estate  tail  was  decreed  by  the  Lord  Harcourt, 
notwithstanding  the  power  of  leasing  given  to  Christopher  Baile.  Nor  can  the 
other  words  voluntary  waste  in  houses  excepted,  carry  the  implication  further 
than  the  former ;  since  this  Court  will  often  restrain  a  tenant  for  life  without 

1  3  Bro.  P.  C.  120,  Toml.  ed. 
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impeachment  of  waste,  from  committing  waste,  notwithstanding  his  power,  as 
was  declared  by  the  Earl  of  Nottingham  in  William's  and  Day's  casej  2  Ch. 
Ca.  32,  who  there  said,  that  he  would  *stop  the  pulling  down  of  houses  p  ^^  q-. 
or  defacing  a  seat  by  tenant  in  tail  after  possibility  of  issue  extinct,  or 
by  tenant  for  life,  though  dispunishable  of  waste  by  express  grant  or  by  trust ; 
and  the  like  has  been  since  done  in  the  case  of  Vane  v.  Lord  Barnard,  2 
Vern.  733.  By  comparing  this  with  the  other  clauses  of  this  will,  it  appears 
plainly  that  the  testator  did  not  intend  the  Lady  Glenorchy  a  less  estate  than 
to  the  other  devisees ;  but  that  his  design  was  to  prefer  her  and  her  issue  to 
that  of  Mrs.  Frances  Ireland,  though  Frances  was  dead  at  the  time  of  the 
will ;  and  that  her  son,  who  could  expect  no  more  favor  than  his  mother 
could,  had  she  been  living,  should  not  have  an  immediate  estate  tail,  and  so  a 
greater  estate  than  she  who  was  intended  to  be  most  preferred.  It  is  plain 
the  testator  well  knew  the  difference  between  giving  an  estate  for  life  and  an 
estate  tail,  by  the  different  wording  of  the  clauses  of  this  will.  In  that,  whereby 
he  devises  the  remainder  to  Mr.  Bosville,  these  words  are  purposely  omitted ; 
and  in  others  he  gives  the  Lady  Grlenorchy  several  estates,  according  to  her 
marrying  such  or  such  persons,  Protestants  or  Papists;  and,  consequently,  he 
must  be  thought  to  have  intended  her  a  greater  estate  upon  her  performing 
than  upon  her  not  performing  the  condition.  If,  therefore,  these  words  would 
create  an  estate  tail  at  law,  the  construction  will  be  the  same  here,  since  a 
Court  of  equity  ought  not  to  go  further  than  the  Courts  of  law ;  as  was  held 
by  Lord  Cowper  in  the  case  of  Legatt  v.  Sewell,  2  Yern.  551,  Abr.  Eq.  Ca. 
394,  and  was  also  held  by  Lord  Harcourt  in  the  case  of  Baile  v.  Coleman,  2 
Vern.  670,  where  he  takes  a  difference  between  cases  arising  upon  wills  and 
cases  arising  upon  marriage  articles,  where  the  persons  being  all  purchasers, 
the  agreement  is  to  be  carried  into  stricter  execution  than  in  the  case  of  a 
will,  where,  the  parties  being  but  volunteers,  the  words  must  be  taken  as  you 
find  them.  The  same  is  held  totidem  verbis  in  the  case  of  Sweetapple  v. 
Bindon,  2  Vern.  536,  where  it  is  said,  ^^That  in  a  devise,  all  being  volunteers, 
the  devisee's  estate  is  not  to  be  restrained,  nor  is  there  any  argument  to  be 
drawn  from  this  *being  an  executory  trust,  since  the  case  of  Baile  v.  r  *-i  -i  -i 
Coleman  was  such,  and  looked  upon  as  such  by  the  Lords  Cowper  and 
Harcourt;  and  the  case  of  Leonard  v.  Earl  of  Sussex,  2  Vern.  526,  is  widely 
different  from  ours,  for  there  was  an  express  injunction  that  it  should  be  settled 
in  such  manner  as  that  the  sons  should  never  have  it  in  their  power  to  bar  the 
issue. 

It  was  argued  for  the  defendant  by  Mr.  Attorney- General,  Mr.  Verney, 
and  Mr.  Fazakerley,  that  the  Lady  Grlenorchy  could  take  but  an  estate  for 
life ;  and  they  took  a  difference  between  the  present  case,  being  of  an  execu- 
tory trust,  and  those  of  Cose^i's^  and  of  Cook  v.  Cook,  which  were  legal  estates 
and  executed.  The  resolution  in  Sonday's  case,  9  Co.  127  b,  (which  was 
likewise  of  a  legal  estate)  was  chiefly  founded  upon  the  proviso,  restraining 
the  son  or  his  issue  from  aliening,  which  made  the  argument  that  he  was  in- 
tended by  the  testator  to  be  tenant  in  tail,  since,  if  he  had  been  but  tenant 
for  life,  the  restraint  had  been  vain  and  needless.     In  the  case  of  Langley  v. 
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Baldicin,  an  estate  tail  was  raised  by  implication  upon  the  words,  ^^  if  he  die 
without  issue  male ;''  because  the  devise  extending  no  further  than  the  sixth 
son,  no  son  born  after  could  have  taken  j  but  the  heir-at-law  must  have  been 
preferred  ;  whereas  his  intent  was  to  provide  equally  for  all  his  sons,  and,  there- 
fore, the  raising  an  estate  tail  by  implication  (besides  that  it  was  in  the  case 
of  a  legal  estate)  was  carrying  the  testator's  intent  into  execution.  The  case 
of  King  v.  MclUng  has,  indeed,  gone  very  far,  but  has  always  been  looked 
upon  as  the  ne  plus  ultra,  beyond  which  no  Court  would  ever  go.  This 
appears  from  the  resolution  in  the  case  of  Backhouse  v.  Wells,  where  the 
parties'  intent  prevailed  against  the  doctrine  now  insisted  on.  But  it  is  said, 
the  word  issue  is  always  a  word  of  limitation.  In  that  of  Sweetapple  v.  Bindon, 
the  words  did  of  themselves  carry  an  estate  tail,  and  there  was  no  intent  appear- 
ing to  the  contrary.  And  in  Legatt  v.  Sewell,  one  judge  was  of  opinion  it 
was  but  an  estate  for  life,  and  that  case  was  afterwards  agreed, 
r  jjj-j^-i       The  difference  which  was  insisted  on  in  the  former  ^argument,  and 

is  still  strongly  relied  on  for  the  defendant,  between  legal  estates  and 
trusts  executed,  and  trusts  executory,  is  evident,  and  appears  plainly  from  the 
case  of  Leonard  v.  Earl  of  Sussex,  where  the  words  were  much  stronger  to 
create  an  estate  tail  than  they  are  here;  but  yet,  in  that  case,  the  Court 
declared,  that,  it  being  a  trust  executory,  the  provision  should  be  looked  upon 
as  strong  for  the  benefit  of  the  issue,  as  if  it  had  been  in  marriage  articles ; 
and  that  the  testator's  intent  (appearing  by  the  subsequent  words),  ^^  that  none 
should  have  power  to  dock  the  entail"  should  be  observed,  therefore  decreed 
but  an  estate  for  life.  This  difference  appears  likewise  from  the  cases  of 
White  V.  Thornhorough,  2  Yern.  702,  and  Trevor  v.  Trevor,  Eq.  Ca.  Ab. 
387,  and  from  that  of  Papillon  v.  Voice,  Hil.  5  Geo.  2,  which  is  not  distin- 
guishable from  our  case,  except  that  there  were  trustees  appointed  in  that  case 
to  preserve  contingent  remainders,  which  are  not  in  this.  But  notwithstand- 
ing that  provision,  the  late  Lord  Chancellor^  declared,  in  that  case,  that  the 
limitation,  had  it  been  by  act  executed,  would  have  created  an  estate  tail ;  but 
that  the  trust  being  executory,  and  to  be  carried  into  execution  by  the  assist- 
ance of  this  Court,  he  would  keep  the  parties  to  the  observance  of  the  testa- 
tor's intent,  which  plainly  governs  the  present  case;  and  by  all  those  it  appears 
that  the  testator's  intent  is  as  much  to  be  observed  in  cases  of  executory  trusts 
as  of  marriage  articles.  If,  therefore,  the  testator^s  intent  is  to  be  observed, 
and  that  no  words  which  may  have  any  operation  are  to  be  rejected,  it  plainly 
appears  from  this  and  the  other  clauses  of  this  will,  that  Sir  Thomas  Pershall 
intended  this  lady  only  an  estate  for  life.  It  is  true,  indeed,  that  the  word 
^^  issue"  in  a  will  is  generally  a  word  of  limitation,  and  creates  an  estate  tail ; 
but  that  is  only  where  no  intent  appears  to  control  it.  And  in  every  clause 
of  this  will,  where  he  intends  only  an  estate  for  life,  he  mentions  the  words 
'■'for  life;"  and  where  he  intends  an  estate  tail,  there  is  not  a  word  mentioned 
r  ^-i  «>-]  of  impeachment  of  waste,  which  shows  he  knew  what  he  was  doing 

when  he  inserted  this  exception,  and  was  not  ignorant  of  *the  opera- 
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tion  these  words  would  have  on  the  several  estates.  And  these  words  were,  in 
the  case  of  Loddington  v.  Kime,  3  Lev.  431,  taken  to  be  a  strong  implication 
of  the  testator's  meaning  to  give  but  an  estate  for  life,  notwithstanding  the 
other  words,  which  seemed  to  carry  an  entail.  Nor  is  there  any  color  for 
what  has  been  insisted  on  for  the  plaintiffs,  that  the  power  of  committing  waste, 
with  the  restraint  of  voluntary  waste  in  houses,  was  designed  only  to  attend 
on  her  estate  for  life,  till,  by  her  husband's  death,  she  should  come  to  be 
tenant  in  tail,  sine 3  no  more  could  be  meant  by  it  than  to  restrain  her  from 
defacing  or  pulling  down  houses  while  she  was  in  her  husband's  power,  the 
testator  not  knowing  who  her  husband  might  be.  This  power  of  committing 
waste  has  been  compared  to  the  power  of  leasing  in  the  case  of  Baile  v.  Cole- 
man, though  they  are  widely  different;  nor  can  it  be  compared  to  that  of 
making  a  jointure  in  King  and  Melling^s  case;  for,  since  tenant  in  tail  cannot 
make  a  jointure  without  a  recovery,  the  power  was  as  proper  to  be  annexed  to 
an  estate  tail  as  to  an  estate  for  life,  which  was  one  of  the  reasons  of  Lord 
Hale's  opinion  in  that  case.  In  our  case,  to  serve  the  intent  of  restraint  of 
waste  in  houses,  she  must  be  decreed  but  an  estate  for  life ;  if  it  be  an  estate 
tail,  she  will  be  enabled  to  commit  waste  in  houses  as  well  as  in  all  the  other 
par^  of  the  estate,  notwithstanding  any  restraint  to  the  contrary.  Nor  will 
the  answer  that  has  been  given  to  this,  that  she  might  be  restrained  in  this 
Court,  avail ;  since  no  instance  can  be  shown  where  a  tenant  in  tail  has  been 
restrained  from  committing  waste  by  injunction  of  this  Court. 

\_Lord  Chancellor. — That  was  refused  in  Mr.  JSaville's  case,^  of  Yorkshire, 
who,  being  an  infant,  and  tenant  in  tail  in  possession,  in  a  very  bad  state  of 
health,  and  not  likely  to  live  to  full  age,  cut  down  by  his  guardian  a  great 
quantity  of  timber  just  before  his  death,  to  a  very  great  value;  the  remainder- 
man applied  here  for  an  injunction  to  restrain  him,  but  could  not  prevail.] 

The  other  objection,  that  Sir  Thomas  Pershall  could  *never  intend  r*-i4-i 
the  Lady  Glenorchy  a  less  estate  than  the  children  of  his  other  grand- 
daughter, Frances  Ireland,  turns  rather  against  the  plaintiff;  for  the  testator's 
intent  was  to  provide  for  the  Lady  Glenorchy's  children  preferably  to  those  of 
Frances  Ireland,  and  therefore  he  makes  the  lady  herself  but  tenant  for  life, 
and  her  children  tenants  in  tail.  Nor  is  anything  more  common  than  to  limit 
an  estate  for  life  only  to  the  first  taker,  by  which  the  intent  of  providing  for 
children  is  better  answered  than  if  the  first  taker  was  made  tenant  in  tail. 
Nor  will  there  in  this  case  follow  the  inconvenience  that  has  been  mentioned, 
by  making  the  issue  to  be  purchasers,  viz.  that  the  issue  must  take  jointly, 
and  take  estates  for  life  only ;  for  if  issue  be  nomen  collectivum,  as  has  been  in- 
sisted for  the  plaintiffs,  why  may  it  not  be  so  as  well  where  they  take  by  pur- 
chase, as  where  they  take  by  limitation  ?  especially  where  the  testator's  intent, 
that  they  should  take  successively,  and  by  seniority  of  birth,  is  as  well  served 
by  their  taking  one  way  as  the  other.  And  if  the  word  issue  be  tantamount 
to  the  word  heirs,  as  it  has  been  agreed  to  be,  they  have  answered  themselves. 
In  the  case  of  Burchett  v.  Durdant,  2  Vent.  311,  and  in  2  Lev.  232,  by  the 

1  See  Mos.  224. 
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name  of  James  v.  Richardson,  the  words,  "  heirs  of  the  lodi/,''  were  held  to 
be  words  of  purchase,  by  reason  of  the  words  ^' now  living/'  which  came  just 
after,  and  yet  were  at  the  same  time  determined  to  carry  an  estate  tail,  the 
word  "  heirs"  being  nomen  collectivum ;  and  if  so,  in  case  of  a  legal  estate 
executed,  much  more  ought  this  construction  to  hold  here ;  this  will  being 
meant  by  the  testator  only  as  heads  of  a  settlement  to  be  made,  and  so  may 
well  be  thought  not  to  have  been  so  accurate  in  the  wording  as  if  the  convey- 
ance were  then  to  have  been  drawn  up  with  advice  of  counsel,  and  all  other 
assistances  to  make  it  formal. 

Lord  Chancellor  Talbot. — Several  observations  have  been  made  on  the 
different  penning  of  the  several  clauses  of  this  will,  from  which  I  think  no 
inference  can  be  drawn ;  the  testator  having  expressed  himself  variously 
r*151  *^°  many,  if  not  in  all  of  them.  It  is  plain,  that  by  the  first  part  of 
this  will  he  intended  her  but  an  estate  for  life  till  marriage ;  then  comes 
the  clause  upon  which  the  question  depends.  But  before  I  give  my  opinion 
of  that,  I  must  observe,  that  the  trustee  has  not  done  right ;  for  nothing  was  to 
vest  till  after  her  marrying  a  Protestant.  The  trustee  therefore  by  conveying, 
and  enabling  her  to  suffer  a  recovery  before  marriage,  which  has  been  done 
accordingly,  has  done  wrong. 

But  the  great  question  is,  what  estate  she  shall  take  ?  And  Jirst,  consider- 
ing it  as  a  legal  devise  executed,  it  is  plain  that  the  first  limitation,  with  the 
power  and  restriction,  carries  an  estate  for  life  only ;  so  likewise  of  the  re- 
mainder to  the  husband  :  But  then  come  the  words  ^^  remainder  to  the  issue 
of  her  hody,"  upon  which  the  question  arises.  The  word  ^^  issue''  does,  ex  vi 
termini,  comprehend  all  the  issue  ;  but  sometimes  a  testator  may  not  intend  it 
in  so  large  a  sense,  as  where  there  are  children  alive,  &c.  That  it  may  be  a 
word  of  purchase  is  clear,  from  the  case  of  Backhouse  v.  Wells,  and  of  limita- 
tion, by  that  of  King  v.  Melling  ;  but  that  it  may  be  both  in  the  same  will 
has  not  nor  can  be  proved.  .  The  word  "  heirs'*  is  naturally  a  word  of  limita- 
tion ;  and  when  some  other  words  expressing  the  testator's  intent  are  added, 
it  may  be  looked  on  as  a  word  both  of  limitation  and  purchase  in  the  same 
will;  but  should  the  word  ^^ issue"  be  looked  upon  as  both,  in  the  same  will, 
what  a  confusion  would  it  breed ;  for  the  moment  any  issue  was  born,  or  any 
issue  of  that  issue,  they  would  all  take.  The  question  then  will  be,  whether 
Sir  Thomas  Pershall  intended  the  Lady  Grlenorchy's  issue  to  take  by  descent 
or  by  purchase  ?  If  by  purchase,  they  can  take  but  for  life,  and  so  every 
issue  of  that  issue  will  take  for  life ;  which  will  make  a  succession  ad  infini- 
tum, a  perpetuity  of  estates  for  life.  This  inconvenience  was  the  reason  of 
Lord  Hale's  opinion  in  King  and  Melling' s  case,  that  the  limitation  there 
created  an  estate  tail.  It  may  be,  the  testator's  intent  is  by  this  construction 
rjj;  ^  p  n  rendered  a  little  precarious ;  but  that  is  from  the  power  of  the  law  *over 
men's  estates,  and  to  prevent  confusion.  Restraint  from  waste  has  been 
annexed  to  estates  for  life,  which  have  been  afterwards  construed  to  be  estates 
tail.  I  do  not  say  that  where  an  express  estate  tail  is  devised,  that  the  annex- 
ing a  power  inconsistent  with  it,  will  defeat  the  estate  :  No,  the  power  shall 
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be  void.  But  there  the  power  is  annexed  to  the  estate  for  life,  which  she 
took  first ;  and  therefore  I  am  rather  inclined  to  think  it  stronger  than  King 
and  MelUng^s  case,  where  there  was  no  mediate  estate,  as  there  is  here  to  the 
husband ;  there,  there  was  an  immediate  devise,  here  a  mediate  one ;  so  the 
applying  this  power  to  the  estate  for  life,  carries  no  incongruity  with  it.  As 
the  case  of  King  v.  Melling,  has  never  been  shaken,  and  that  of  Shaw  v. 
Weigli,  or  Sparrow  v.  Shato,  which  went  up  to  the  House  of  Lords,  was 
stronger,  I  do  not  think  that  Courts  of  equity  ought  to  go  otherwise  than  the 
Courts  of  law ;  and  therefore  am  inclinable  to  think  it  an  estate  tail  as  it 
would  be  at  law. 

But  there  is  another  question,  viz.  How  far  in  cases  of  trusts  executory,  as 
this  is,  the  testator's  intent  is  to  prevail  over  the  strength  and  legal  significa- 
tion of  the  words  ?  I  repeat  it,  I  think,  in  cases  of  trusts  executed  or  imme- 
diate devises,  the  construction  of  the  Courts  of  law  and  equity  ought  to  he  the 
same  ;  for,  there  the  testator  does  not  suppose  any  other  conveyance  will  he 
made  ;  But  in  executory  trusts  he  leaves  somewhat  to  he  done  ;  the  trusts  to 
he  executed  in  a  more  carefid  and  more  accurate  manner.  The  case  of  Leo- 
nard V.  The  Earl  of  Sussex,  had  it  been  by  act  executed,  would  have  been 
an  estate  tail,  and  the  restraint  had  been  void;  but  heing  an  executory  trust, 
the  Court  decreed  according  to  the  intent  as  it  was  found  expressed  in  the  will, 
which  must  now  govern  our  construction.  And  though  all  parties  claiming 
under  this  will  are  volunteers,  yet  are  they  entitled  to  the  aid  of  this  Court  to 
direct  their  trustees.  I  have  already  said  what  I  should  incline  to,  if  this  was 
an  immediate  devise ;  but  as  it  is  executory,  and  that  such  construction  may 
be  made  as  that  the  issue  may  take  without  any  of  *the  inconveniences  ^^yj  -, 
which  were  the  foundation  of  the  resolution  in  King  and  Melling's  case, 
and  that  as  the  testator's  intent  is  plain  that  the  issue  should  take,  the  con- 
veyance, by  being  in  the  common  form,  viz.  to  the  Lady  Glenorchy  for  life, 
remainder  to  her  husband  the  Lord  Glenorchy  for  life,  remainder  to  their  first 
and  every  other  son,  with  a  remainder  to  the  daughters,  will  best  serve  the 
testator's  intent.  In  the  case  of  Farl  of  Stamford  and  Sir  John  Hohart, 
Dec.  19,  1709,  it  appeared  that,  for  want  of  trustees  to  preserve  the  contin- 
gent remainders,  all  the  uses  intended  in  the  will  and  in  the  Act  of  Parlia- 
ment to  take  effect,  might  have  been  avoided ;  and  therefore  the  Lord  Cowper 
did,  notwithstanding  the  words  of  the  Act,  upon  great  deliberation,  insert 
trustees.  In  the  case  of  Legatt  v.  Sewell,  the  words,  if  in  a  settlement,  would 
have  made  an  estate  tail ;  and  in  that  of  Baile  v.  Coleman,  the  execution  was 
to  be  of  the  same  estate  as  he  had  in  the  trust,  which  in  construction  of  law 
was  an  estate  tail.  Nor  is  the  rule  generally  true,  that  in  articles  and  execu- 
tory trusts  different  constructions  are  to  be  admitted ;  the  late  case  of  Papillon  v. 
Voice  is  directly  against  this ;  and  it  seems  to  me  a  very  strong  authority  for 
executing  the  intent  in  the  one  case  as  well  as  the  other. 

And  so  decreed  the  Lady  Glenorchy  but  an  estate  for  life,  with  remainder,  &c. 
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LEGG  V.  GOLDWIRE. 

REPORTED   CAS.  TEMP.    TALBOT,    20. 

NOV.  lOTH,  1736. 

N.B.  By  Lord  Chancellor  Talbot. — "Where  articles  are  entered  into 
before  marriage,  and  a  settlement  is  made  after  marriage  different  from  those 
articles  (as  if  by  articles  the  estate  was  to  be  in  strict  settlement,  and  by  the 
settlement  the  husband  is  made  tenant  in  tail,  whereby  he  hath  it  in  his 
power  to  bar  the  issue,)  this  Court  will  set  up  the  articles  against  the  settle- 
r*18T  ^^^^*;  *but  where  both  articles  and  settlements  vltq  previous  to  i\iQ 
marriage,  at  a  time  when  all  parties  are  at  liberty,  the  settlement  dif- 
fering from  the  articles  will  be  taken  as  a  new  agreement  between  them,  and 
shall  control  the  articles.^  And  although,  in  the  case  of  West  v.  Errisey^ 
Mich.  1726,  in  the  Court  of  Exchequer,  and  afterwards  in  the  House  of  Lords, 
in  1727,  the  articles  were  made  to  control  the  settlement  made  before  mar- 
riage, yet  that  resolution  no  way  contradicts  the  general  rule ;  for  in  that  case 
the  settlement  was  expressly  mentioned  to  be  made  in  pursuance  and  per- 
formance of  the  said  marriage  articles,  whereby  the  intent  appeared  to  be 
still  the  same  as  it  was  at  the  making  of  the  articles. 


"  Lord  Glenorchy  v.  Bosville,  in  Lord  Talbot's  time,^'  observes  Lord  Hard- 
wicke,  "  has  established  the  distinction  between  trusts  executed  and  execu- 
tory :"  Bagshaw  v.  Spe^icer,  2  Atk.  582.  His  Lordship,  however,  in  the 
same  case,  almost  denied  that  any  such  distinction  existed,  although  he  after- 
wards fully  admitted  it  (see  Exel  v.  Wallace,  2  Ves.  323 ;  Bastard  v.  Proby, 
2  Cox,  8)  ;  and  it  has  since  been  recognized  by  a  long  series  of  decisions.  See 
Austen  v.  Taylor,  1  Eden,  367,  368  ;  Countess  of  Lincoln  v.  Duhe  of  New- 
castle, 12  Ves.  227 ;  Jervoise  v.  Duhe  of  Northumherland ,  1  J.  &  W.  570 ; 
Blackburn  v.  Stables,  2  V.  &  B.  369  ;  Lord  Deerhurst  v.  DuJce  of  St.  Albans, 
6  Madd.  233 ;  S.  C,  nom.  Tollemaclie  v.  Coventry,  2  C.  &  F.  611 ;  Douglas  v. 
Congreve,  1  Beav.  59  ',  S.  C,  4  Bing.  N.  C.  1,  5  Bing.  N.  C.  318 ;  Boswell  v. 
Dillon,  1  Dru.  297.  See  also  Earl  of  Stamford  v.  Sir  John  Ilobart,  3  Bro. 
P.  C.  33,  Toml.  ed. ;  Papillon  v.  Voice,  2  P.  Wms.  471. 

It  is  proposed  in  this  note  to  consider  the  distinction  between  trusts  exe- 
cuted and  executory,  and  the  consequences  which  result  from  it  with  reference 
to  the  limitation  of  estates. 

A  trust  is  said  to  be  executed  when  no  act  is  necessary  to  be  done  to  give 
effect  to  it,  the  limitation  being  originally  complete,  as  where  an  estate  is  con- 

1  See,  however,  Bold  v.  Hutchinson,  5  De  G.  Mac.  &  G.  558,  567. 

2  2  P.  Wms.  349 ;  3  Bro.  P.  C.  327 ;  Collectanea,  Jur.  463. 
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veyed  or  devised  unto  and  to  the  use  of  A.  and  his  heirs  in  trust  for  B.  and 
the  heirs  of  his  body. 

A  trust  is  said  to  be  executory  where  some  further  act  is  necessary  to  be 
done  by  the  author  of  the  trust,  or  the  trustees,  to  give  effect  to  it,  as  in  the 
case  of  marriage  articles,  and  as  in  the  case  of  a  will  where  property  is  vested 
in  trustees  in  trust  to  settle  *or  convey  in  a  more  perfect  and  accurate  r^-iq-i 
manner;  in  both  which  cases  a  further  act,  viz.  a  settlement  or  con-  ^ 
veyance  is  contemplated. 

It  is  now  clearly  established,  as  laid  down  by  Lord  Talbot  in  Lord  Glenor- 
chy  V.  Bosville,  that  a  Court  of  equity,  in  cases  of  executed  trustsM^iW  construe  the 
limitations  in  the  same  manner  as  similar  legal  limitations.  If,  for  instance, 
an  estate  is  vested  in  trustees  and  their  heirs  in  trust  for  A.  for  life,  without 
impeachment  of  waste,  with  remainder  to  trustees  to  preserve  contingent  re- 
mainders, with  remainder  in  trust  for  the  heirs  of  A.'s  body,  the  trust  being 
an  executed  trust.  A.,  according  to  the  rule  in  JShelley's  case,  which  is  a  rule 
of  law,  will  be  held  to  take  an  estate  tail ;  see  Wright  v.  Pearson,  1  Eden, 
119;  Austen  v.  Taylor,  1  Eden,  361;  Jones  v.  Morgan,  1  Bro.  C.  C.  206; 
Jervois  v.  Duke  of  Northumberland,  1  J.  &  W.  559 ;  clearly  overruling  the 
opinion  expressed  by  Lord  Hardwicke  in  Ba-gshaw  v.  Spencer,  2  Atk.  577, 
when  he  erroneously  reversed  the  decision  of  Sir  Joseph  Jekyll,  M.  R.  See 
also  Boswell  v.  Dillon,  1  Dru.  291. 

In  cases,  however,  of  executory  trusts,  where,  according  to  Lord  Talbot's 
observation  in  Lord  Glenorchy  v.  Bosville,  something  is  left  to  he  done,  viz. 
the  trusts  are  left  to  he  executed  in  a  more  careful  and  m,ore  accurate  manner,  a 
Court  of  equity  is  not  as  in  cases  of  executed  trusts,  bound  to  construe  techni- 
cal expressions  with  legal^  strictness,  but  will  mould  the  trusts  according  to 
the  intent  of  those  who  create  the  trusts. 

A  mere  direction,  however,  to  convey,  upon  certain  trusts,  will  not  render 
those  trusts  executory,  in  the  sense  in  which  the  word  is  used  in  this  note, 
if  the  author  of  the  trust  has,  as  it  were,  taken  upon  himself  to  be  his  own 
conveyancer,  and,  instead  of  leaving  anything  to  be  done  beyond  the  mere 
execution  of  a  conveyance,  has  defined  what  the  trusts  or  limitations  are  to  be 
in  accurate  and  technical  terms.  '^  All  trusts"  observes  Lord  St.  Leonards, 
"  are  in  a  sense  executory,  because  a  trust  cannot  be  executed  except  by  con- 
veyance, and  therefore  there  is  something  always  to  be  done.  But  that  is  not 
the  sense  which  a  Court  of  equity  puts  upon  the  term  ^  executory  trust.'  A 
Court  of  equity  considers  an  executory  trust  as  distinguished  from  a  trust  exe- 
cuting itself,  and  distinguishes  the  two  in  this  manner  : — Has  the  testator 
been  what  is  called,  and  very  properly  called,  his  own  conveyancer  ?  Has  he 
left  it  to  the  Court  to  make  out,  from  general  expressions,  what  his  intention 
is,  or  has  he  so  defined  that  intention  that  you  have  nothing  to  do  but  to  take 
the  limitations  he  has  given  to  you,  and  to  convert  them  into  legal  estates?" 
Egerton  v.  Earl  of  Brownlow,^  Ho.  L.  Cas.  210,  and  see  lb.  pp.  49,  60,  61, 
181,  *188,  209  ;  Austen  v.  Taylor,  1  Eden,  Rep.  361,  367, 368 ;  Wight  ^^20] 
v.  Leigh,  15  Yes.  564,  568 ;  Graham  v.  Stewart,  2  Macq.  Ho.  L.  '" 
Cas.  295,  325 ;   Herhert  v.  Blunden,  1  Dru.  &  Walsh,  78,  89,  91 ;   East  v. 
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Twyford,  9  Hare,  713,  733;  Doncaster  v.  Doncaster,  3  K.  &  J.  26;  and 
though  there  is  a  direction  by  the  testator  to  the  trustees  to  correct  any  de- 
fect or  incorrect  expression  in  his  will,  and  to  form  a  settlement  from  what 
appears  to  them  to  be  his  meaning,  it  will  not  authorize  any  change  in  the 
limitations,  Stanley  v.  Stanley,  16  Ves.  491,  511. 

It  is  observed  by  Lord  Talbot,  in  Lord  Glenorchy  v.  Bosville,  that  the 
rule  is  not  generally  true,  that  in  articles  and  executory  trusts  (meaning  exe- 
cutory trusts  in  wills)  different  constructions  are  to  be  admitted.  This  is 
correct,  with  the  qualification  or  distinction  that,  in  executory  trusts  under 
marriage  articles,  the  intention  of  the  parties  may  fairly  be  presumed  a  priori 
from  the  nature  of  the  transaction ;  in  executory  trusts  in  wills,  it  must  be 
gathered  from  the  words  of  the  will  alone.  Lord  Eldon  seems  to  have  denied 
this  distinction  in  Countess  of  Lincoln  v.  Duke  of  Newcastle,  12  Ves.  227, 
230  ;  but  ,"^€0  his  explanation  in  the  case  of  Jervoise  v.  Duke  of  Northumber- 
land, 1  J.  &  W.  574.  The  distinction  has  been  well  put  by  Sir  William 
Grant,  M.  E.,  in  Blackhurn  v.  Stahles,  2  V.  &  B.  369  :  ''  I  know,''  observes 
his  Honor,  *'  of  no  difference  between  an  executory  trust  in  marriage  articles 
and  in  a  will,  except  t\idii  the  object  and  purpose  of  the  former  furnish  an  indi- 
cation of  intention  which  must  be  wanting  in  the  latter.  When  the  object  is 
to  make  a  provision,  by  the  settlement  of  an  estate,  for  the  issue  of  a  marriage, 
it  is  not  to  be  presumed  that  the  parties  meant  to  put  it  in  the  power  of  the 
father  to  defeat  that  purpose,  and  appropriate  the  estate  to  himself.  If,  there- 
fore, the  agreement  is  to  limit  an  estate  for  life,  with  remainder  to  the  heirs 
of  the  body,  the  Court  decrees  a  strict  settlement  in  conformity  to  the  presuma- 
ble intention ;  but  if  a  will  directs  a  limitation  for  life,  with  remainder  to  the 
heirs  of  the  body,  the  Court  has  no  such  ground  for  decreeing  a  strict  settle- 
ment. A  testator  gives  arbitrarily  what  estate  he  thinks  fit ;  there  is  no  pre- 
sumption that  he  means  one  quantity  of  interest  rather  than  another, — an  es- 
tate for  life  rather  than  in  tail  or  in  fee.  The  subject  being  mere  bounty, .the 
intended  extent  of  that  bounty  can  be  known  only  from  the  words  in  which  it 
is  given ;  but,  if  it  is  clearly  to  be  ascertained  from  anything  in  the  will,  that 
the  testator  did  not  mean  to  use  the  expressions  which  he  has  employed,  in 
their  strict,  proper,  technical  sense,  the  Court,  in  decreeing  such  settlement 
r*21 1  ^s  he  has  directed,  will  depart  from  his  *words  in  order  to  execute  his 
intention.''  In  Lord  Deerhurst  v.  Duke  of  St.  Albans,  5  Madd.  260,  Sir 
J.  Leach,  Y.  C,  observes,  as  to  the  distinction  between  marriage  articles  and 
a  will,  '^  you  are  guided  to  the  meaning  of  articles  by  the  plain  object  of  con- 
sideration in  them,  the  issue  of  the  marriage ;  but  you  know  nothing  of  the 
motive  and  object  of  a  will,  but  what  you  collect  from  the  language  of  it." 
See  also  Maguire  v.  Scully,  2  Hog.  113;  Stratford  v.  Powell,  1  Ball  and 
B.  25. 

In  consequence  of  the  distinction  adverted  to,  it  will  be  most  convenient  to 
consider  executory  trusts  under  marriage  articles,  and  executory  trusts  under 
wills,  separately. 

1.  As  to  Executory  Trusts  under  Marriage  Articles.'] — If,  in  articles  before 
marriage,  for  making  a  settlement  of  the  real  estate  of  either  the  intended 
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husband  or  wife,  it  is  agreed  that  the  same  shall  be  settled  upon  the  heirs  of 
the  body  of  them  or  either  of  them,  in  such  terms  as  would,  if  construed  with 
legal  strictness,  according  to  the  rule  in  Shelley^ s  case,  give  either  of  them  an 
estate  tail,  and  enable  either  of  them  to  defeat  the  provision  for  their  issue. 
Courts  of  equity,  considering  the  objects  of  the  articles,  viz.  to  make  a  provi- 
sion for  the  issue  of  the  marriage,  will,  in  conformity  with  the  presumed  inten- 
tion of  the  parties,  decree  a  settlement  to  be  made  upon  the  husband  or  wife 
for  life  only,  with  remainder  to  the  issue  of  the  marriage  in  tail,  as  purchasers. 
Thus,  in  Trevor  v.  Trevor,  (1  Eq.  Ca.  Abr.  387 ;  S.  C,  1  P.  Wms.  622,)  A., 
in  consideration  of  an  intended  marriage,  covenanted  with  trustees  to  settle  an 
estate  to  the  use  of  himself  for  life,  without  impeachment  of  waste,  remainder 
to  his  intended  wife  for  life,  remainder  to  the  use  of  the  heirs  males  of  him 
on  her  bo<^y  to  be  begotten,  and  the  heirs  males  of  such  heirs  males  issuing, 
remainder  to  the  right  heirs  of  the  said  A.  for  ever,  Lord  Macclesfield  said, 
that  upon  articles  the  case  was  stronger  than  on  a  will ;  that  articles  were  only 
minutes  or  heads  of  the  agreement  of  the  parties,  and  ought  to  be  so  modelled, 
when  they  came  to  be  carried  into  execution,  as  to  make  them  eifectual ;  that 
the  intention  was  to  give  A.  only  an  estate  for  life ;  that,  if  it  had  been  other- 
wise, the  settlement  would  have  been  vain  and  ineffectual,  and  it  would  have 
been  in  A.'s  power,  as  soon  as  the  articles  were  made,  to  have  destroyed  them 
And  his  Lordship  therefore  held,  that  A.  was  entitled  to  an  estate  for  life  only, 
and  that  his  eldest  son  took  by  purchase  as  tenant  in  tail.  This  decision  was 
affirmed  on  appeal  in  the  House  of  Lords :  5  Bro.  P.  C,  Toml.  ed.  122.  In 
Streatfield  v.  Streatjield,  Ca.  t.  Talb.  176,  (selected  as  a  leading  case  on 
another  point,)  T.  S.,  by  *articles,  agreed  to  settle  lands  to  the  use  of  ^  ^(}c}■^ 
himself  and  M.  his  intended  wife,  for  their  lives  and  the  life  of  the  ^ 
survivor:  and  after  the  survivor's  decease,  to  the  use  of  the  heirs  of  the  body 
of  him  the  said  T.  S.,  on  his  wife  begotten,  with  other  remainders  over.  After 
marriage,  by  a  deed  reciting  the  articles,  he  settled  the  lands  to  the  use  of 
himself  and  his  wife  for  their  lives  and  the  life  of  the  longest  liver  of  them, 
without  impeachment  of  waste  during  the  life  of  T.  S. ;  and  after  their  decease, 
to  the  use  of  the  heirs  of  the  body  of  the  said  T.  S.  on  the  said  M.  to  be  be- 
gotten ;  and  for  want  of  such  issue,  to  the  right  heirs  of  T.  S.  Lord  Talbot 
held,  that  the  settlement  was  not  a  proper  execution  of  the  articles,  and  said 
that  it  could  not  be  doubted,  but  that,  upon  application  to  the  Court  for  carry- 
ing the  articles  into  execution,  it  would  have  decreed  it  to  be  done  in  the 
strictest  manner,  and  would  never  leave  it  in  the  husband's  power  to  defeat 
and  annul  everything  he  had  been  doing ;  and  that  the  nature  of  the  provision 
was  strong  enough,  without  express  words.  See  also  Jones  v.  Laughton,  1 
Eq.  Ca.  Abr.  392 ;  Cusack  v.  Cusach,  5  Bro.  P.  C,  Toml.  ed.  116;  Griffith 
V.  BucJde,  2  Yern.  13;  Stonor  v.  Curwen,  5  Sim.  268,  269;  DaviesY.  Davies, 
4  Beav.  54. 

Where  in  marriage  articles  the  words  "heirs  of  the  body,^'  or  '^issue,'^  are 
held  to  indicate  an  intention  that  the  issue  of  the  marriage  should  take  as 
purchasers,  a  settlement  will  be  decreed  in  favor  of  daughters  as  well  as  sons, 
viz.  on  first  and  other  sons  successively  in  tail,  with  remainder  to  the  daugh- 
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ters  as  tenants  in  common  in  tail,  with  cross  remainders  between  them :  Nan- 
dick  V.  Wilkes,  Gilb.  Eq.  Rep.  114;  S.  C,  1  Eq.  Ca.  Abr.  393,  c.  5 ;  Burton 
V.  Hastings,  Gilb.  Eq.  Rep.  113 ;  S.  C,  1  Eq.  Ca.  Abr.  393 ;  Hart  v.  Middle- 
hurst,  3  Atk.  371;  Maguire  v.  Sculli/,  2  Hog.  113;  S.  C,  1  Beat.  370; 
Burnahy  v.  Griffin,  3  Ves.  206;  Home  v.  Barton,  19  Ves.  398,  Coop.  267, 
S.  C,  on  an  application  for  a  rehearing,  26  L.  J.  N.  S.  (Ch.)  225. 

Where  it  is  agreed  to  settle  real  estate  to  the  use  of  the  intended  husband 
for  life,  remainder  to  the  heirs  male  of  his  body,  remainder  to  the  heirs  female 
of  his  body,  the  words  "  heirs  female"  will  be  held  to  mean  daughters  of  the 
marriage,  and  a  settlement  will  be  made  upon  them  as  tenants  in  common  in 
tail,  with  cross  remainders  between  them ;  West  v.  Errissey,  2  P.  Wms.  349 ; 
Comyn's  Rep.  412,  1  Rro.  P.  C,  Toml.  ed.  225.  A  limitation,  however,  to 
the  heirs  of  the  body,  following  after  a  remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail  male,  and  a  remainder  to  heirs  male  generally,  will  not, 
it  seems,  be  so  construed  in  favor  of  the  daughters  of  the  marriage,  especi- 
r  *2^1  ^^  where  portions  *are  by  the  articles  expressly  provided  for  them  : 
^       -^  Powell  V.  Price,  2  P.  Wms.  535. 

The  principle  upon  which  Courts  of  equity,  in  such  cases  as  have  been  con- 
sidered, decree  a  strict  settlement,  seems  to  be  this,  viz.  to  give  effect  to  the 
presumed  intention  of  the  parties  to  the  articles,  to  make  such  a  provision  for 
the  issue  of  the  marriage  as  it  would  not  be  in  the  power  of  either  parent  to 
defeat ;  where,  however,  articles  are  so  framed  that  the  concurrence  of  hoth 
parents  is  requisite,  in  order  to  defeat  the  provision  for  the  issue,  the  same 
principle  does  not  apply,  as  it  might  have  been  the  intention  of  the  parties  to 
the  articles,  that  the  husband  and  wife  should  jom^  have  such  power.  Thus, 
where  the  husband  has  by  articles  agreed  to  settle  his  own  property  upon  him- 
self for  life,  remainder  to  his  wife  for  life,  with  remainder  to  the  heirs  of  the 
body  of  the  wife  by  him,  as  she  would  in  this  case  be  tenant  in  tail  ex  provi- 
sione  viri,  and  consequently  could  not,  if  the  property  were  settled  upon  her 
previous  to  3  &  4  Will.  4,  c.  74,  bar  the  entail  without  the  concurrence  of 
her  husband,  a  settlement  making  the  issue  take  by  purchase  would  not  be 
decreed  :  Whafely  v.  Kemp,  cited  in  Howel  v.  Howel,  2  Yes.  358 ;  Honor  v. 
Honor,  1  P.  Wms.  123 ;  Green  v.  Ekins,  2  Atk.  477 ;  Highway  v.  Banner, 
1  Bro.  C.  C.  584.  As,  however,  the  statute  11  Hen.  7,  c.  20,  has  been  re- 
pealed as  to  estates  ex  provisione  viri  by  3  &  4  Will.  4,  c.  74,  s.  16,  this 
exception  from  the  general  rule  will  cease  to  be  part  of  the  law :  Rochfort  v. 
Fitzmaurice,  2  D.  &  W.  19. 

So,  also,  where  it  appears  on  the  face  of  the  articles  that  the  parties  them- 
selves knew  and  made  a  distinction  between  limitations  in  strict  settlement, 
and  limitations  leaving  it  in  the  power  of  one  of  the  parents  to  bar  the  issue, 
a  strict  settlement  will  not  be  decreed.  Thus,  where  by  articles  part  of  an 
estate  was  limited  to  the  husband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  first  and  every  other  son  and  daughters  in  tail,  and  another 
part  to  the  husband  for  life  and  the  heirs  male  of  his  body  by  that  wife.  Lord 
Macclesfield  said,  that,  if  the  latter  had  been  the  sole  limitation,  he  should 
without  scruple  decree  in  strict  settlement,  according  to  the  common  rule; 
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but  where  the  parties  had  shown  they  knew  the  distinction  when  to  put  it  out 
of  the  power  of  the  father,  and  when  to  leave  it  in  his  power,  he  would  not 
vary  the  last  limitation,  decreeing  to  the  father  in  tail  as  to  the  last,  though 
not  as  to  the  first:  Anon.j  cited  2  Yes.  359;  Jlowel  v.  Bowel,  2  Yes.  358; 
Powell  V.  Price,  2  P.  Wms.  535;  Chambers  v.  Chambers,  Fitzg.  Eep. 
127;  S.  C,  Mos.  333,  2  Eq.  Ca.  Abr.  35,  c.  4;  Highway  v.  Banner,  1  Bro. 
C.  C.  584. 

Where  words  in  articles  for  a  *settlement  would,  if  interpreted  in  ^  j^^^-, 
their  strict  legal  sense,  create  a  joint-tenancy  among  the  children  of 
the  marriage,  equity  will  decree  a  settlement  upon  them  as  tenants  in  com- 
mon; for  a  joint  tenancy  as  a  provision  for  the  children  of  a  marriage  is  an 
inconvenient  mode  of  settlement,  because  during  their  minorities  no  use  can 
be  made  of  their  portions  for  their  advancement,  as  the  joint-tenancy  cannot 
be  severed  :  Taggart  v.  Taggart,  1  S.  &  L.  88. 

It  may  be  here  mentioned,  that  although,  properly  speaking,  a  marriage 
settlement  ought  to  be  executed,  in  order  to  carry  the  executory  provisions  of 
marriage  articles  into  effect,  the  Court  has,  where  the  property  was  personal, 
at  the  request  of  the  parties,  in  order  to  save  expense,  made  a  declaration  as 
to  the  true  meaning  of  the  articles,  upon  which  the  parties  were  able  to  act, 
without  causing  a  formal  instrument  to  be  prepared  and  executed  :  Byam  v. 
Byam,  19  Beav.  58,  63. 

Covenant  to  settle  chattels  on  the  same  trusts  as  realty^ — Where  a  person 
has  agreed  or  covenanted  to  settle  chattels  upon  the  same  trusts  as  have  been 
declared  of  real  estate  in  strict  settlement,  viz.  upon  first  and  other  sons  suc- 
cessively in  tail,  a  Court  of  equity,  upon  the  principle  of  carrying  into  effect 
the  intent  of  the  parties  as  far  as  possible,  the  trust  being  executory,  will 
order  a  clause  to  be  inserted  in  the  settlement  of  the  chattels — that  the  ten- 
ant in  tail  should  not  under  the  limitations  be  entitled  to  the  absolute  pro- 
perty in  the  chattels  "  unless  he  should  attain  the  age  of  twenty-one  years," 
or  ^'  unless  he  should  die  under  twenty-one,  leaving  issue ;"  for  if  such  clause 
is  not  inserted,  the  first  tenant  in  tail  of  the  real  estate  will,  immediately  upon 
his  birth,  acquire  an  absolute  interest  in  the  chattels,  transmissible  upon  his 
death  to  his  personal  representatives ;  and,  previous  to  the  late  Wills  Act,  (1 
Yict.  c.  26,)  he  might,  upon  attaining  the  age  of  fourteen,  have  disposed  of 
them  by  will.  In  Stanley  v.  Leigh,  2  P.'  Wms.  690,  Sir  Joseph  Jekyll  said 
the  usual  course  was  to  insert  a  limitation  over  ''on  dying  under  twenty-one. '^ 
Lord  Hardwicke,  however,  in  Gower  v.  Grosvenor,  (Barn.  C.  Kep.  63 ;  S.  C, 
5  Madd.  348,)  said  the  common  and  known  way  of  conveyancers  was  to  insert 
a  limitation  over  ''  on  dying  before  the  age  of  twenty-one  and  without  issue.'' 
See  Duhe  of  Newcastle  v.  Countess  of  Lincoln,  3  Yes.  387,  in  which  case 
there  was  a  covenant  in  a  marriage  settlement  to  settle  leaseholds  in  trust  for 
such  persons  and  for  such  or  the  like  ends,  intents,  and  purposes,  as  far  as 
the  law  in  that  case  would  allow  and  permit,  as  were  declared  concerning  cer- 
tain real  estates  which  were  limited  to  A.  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  B.  for  life,  remainder  to  B.'s  r:)c2'Sl 
first  and  *other  sons  in  tail  male,  remainders  over.     A.  died,  leaving  a 
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son  who  lived  only  nine  months.  Lord  Loughborough  stated  it  to  be  his  de- 
cided opinion,  that  in  cases  of  marriage  articles,  where  leasehold  property  was 
'covenanted  to  be  settled  upon  the  same  limitations  as  freehold  estate,  and  the 
limitations  of  the  freehold  estate  were  to  all  the  sons  successively  in  tail,  the 
settlement  to  be  made  of  the  leaseholds  ought  to  be  analogous  to  that  of  the 
freeholds,  so  that  no  child  born  and  not  attaining  twenty-one  should  by  his 
birth  attain  a  vested  interest  to  transmit  to  his  representatives,  and  thereby 
defeat  the  ulterior  object  of  the  articles,  which  were  not  in  favor  of  one  son, 
but  equally  extended  to  every  son ;  and  his  Lordship  (admitting  the  law  as 
laid  down  in  Vaughan  v.  Burslem,  3  Bro.  C.  C.  101,  to  be  applicable  to  wills) 
observed  that  "  it  is  not  true  that  you  are  to  do  for  the  testator  all  that  can  be 
done  by  law.  You  are  to  do  for  the  testator  no  more  than  what  he  has  in- 
tended to  be  done,  and  according  to  the  common  acceptation  of  the  words. 
But,"  said  his  Lordship,  "  I  wish  to  put  it  to  you,  whether  in  the  nature  of 
things  there  is  not  a'  radical  and  essential  difference  between  marriage  settle- 
ments and  wills  ?  The  parties  contract  upon  a  settlement  for  all  the  remain- 
ders. They  are  not  voluntary,  but  within  the  consideration.  The  issue,  then, 
are  all  purchasers.  Suppose,  then,  a  settlement  to  be  made  of  freehold  estate, 
and  as  to  the  leasehold  there  is  only  this  article,  that  the  settlement  shall  be 
analogous  to  that  of  the  freehold ;  do  I  execute  it  and  make  a  like  settlement 
by  giving  an  interest  which  cuts  off  all  the  issue  ?  Suppose  the  whole  subject 
was  leasehold  estate,  and  stood  upon  an  article  that  it  should  be  conveyed  accord- 
ing to  the  limitations  of  an  honor,  and  a  bill  was  brought  to  carry  that  set- 
tlement into  effect  after  a  child  had  lived  a  day,  should  I  permit  the  father  to 
say  it  was  his  property  ?  It  is  utterly  impossible  to  make  the  identical  settle- 
ment of  the  leasehold  estate  as  of  the  freehold ;  but  if  I  am  to  make  it  in 
analogy  to  the  settlement  of  the  freehold,  shall  I  not  carry  it  on  to  all  the 
near  events  ?  and  shall  they  fail  because  I  cannot  embrace  all  the  remote 
events  V  And  his  Lordship  thought  there  was  no  objection  to  a  proviso  that 
no  person  should  be  entitled  to  the  absolute  property  unless  he  should  attain 
the  age  of  twenty-one  years,  or  die  under  that  age  leaving  issue  male.  Upon 
an  appeal  to  the  House  of  Lords,  a  son  of  B.'s  having  in  the  meantime  at- 
tained his  majority,  it  was  decreed  that  the  leasehold  estate  vested  absolutely 
in  him  j  Lord  Ellenborough  and  Lord  Erskine,  then  Lord  Chancellor,  to  this 
extent  approving  of  the  decree  of  Lord  Loughborough,  that  the  absolute  in- 
terest  did  not  vest  in  the  *first  tenant  in  tail,  A.^s  son,  on  his  birth ; 
L  "  J  but  it  was  unnecessary  to  decide  what  was  the  proper  limitation  to 
have  been  inserted  in  the  settlement,  whether  a  limitation  over  on  "  dying 
under  twenty-one,"  or  on  ^^  dying  under  twenty-one  without  issue  male." 
Lord  Eldon,  however,  denying  the  distinction  between  wills  and  marriage 
articles,  expressed  some  dissatisfaction  with  the  decree,  and  stated  that  he 
could  not  reconcile  the  decision  with  Vaughan  v.  Burslem,  (3  Bro.  C.  C.  101,) 
and  Foley  v.  Burnell,  (1  Bro.  C.  C.  274,)  decided  by  Lord  Thurlow,  although 
he  did  not  move  an  amendment.  The  cases,  however,  of  Vaughan  v.  Burs- 
lem and  Foley  v.  Burnell  are  cases  of  wills ;  and  Lord  Eldon  himself  after- 
wards, in  Jervoise  v.  Duhe  of  Northumberland,  fully  admitted  the  distinc- 
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tioa  between  executory  trusts  in  marriage  articles  and  wills  :  see  1  J.  &  W. 
574. 

2.  As  to  Executory  Trusts  in  Wills.~\ — The  intention  of  the  testator  must  ap- 
pear from  the  will  itself,  that  he  meant ''  heirs  of  the  body/'  or  words  of  simi- 
lar legal  import,  to  be  words  of  purchase ;  otherwise  Courts  of  equity  will 
direct  a  settlement  to  be  made  according  to  the  strict  legal  construction  of 
those  words.  Suppose,  for  instance,  a  devise  to  trustees  in  trust  to  convey  to 
A.  for  life,  and  after  his  decease  to  the  heirs  of  his  body,  or  words  tantamount 
to  heirs  of  the  body;  as  no  indication  of  intention  appears  that  the  issue  of 
A.  should  take  as  purchasers,  the  rule  of  law  will  prevail,  and  A.  will  take  an 
estate  tail,  although,  as  we  have  already  seen  in  the  case  of  marriage  articles 
similarly  worded,  he  would  take  only  as  tenant  for  life.  Thus,  in  Sweetopple 
V.  Bindon,  2  Vern.  536,  B.  by  will  gave  300^.  to  her  daughter  Mary,  to  be 
laid  out  by  her  executrix  in  lands  and  settled  to  the  only  use  of  her  daughter 
Mary  and  her  children,  and  if  she  died  without  issue  the  land  to  be  equally 
divided  between  her  brothers  and  sisters  then  living;  Lord  Cowper  said,  that, 
had  it  been  an  immediate  devise  of  land,  Mary,  the  daughter,  would  have 
been,  by  the  words  of  the  will,  tenant  in  tail ;  and  in  the  case  of  a  voluntary 
devise  the  Court  must  take  it  as  they  found  it,  and  not  lessen  the  estate  or 
benefit  of  the  legatee ;  although  upon  the  like  words  in  marriage  articles  it 
might  be  otherwise.     See  also  Legait  v.  Sewell,  2  Vern.  551 ;   Seale  v.  Seale, 

1  P.  Wms.  290 ;  Harrison  v.  Mai/lor,  2  Cox,  247 ;  Marshall  v.  Bousfield, 

2  Madd.  166;  Blackhurn  v.  Stahles,  2  Y.  &  B.  370;  Meure  v.  Meure,  2 
Atk.  266. 

In  the  following  cases,  however,  it  has  been  held  that  there  has  been  a 
sufficient  indication  of  the  testator's  intention,  that  the  words  ^^  heirs  of  the 
body,"  or  words  of  similar  import,  should  be  considered  as  words  of  purchase 
and  not  of  limitation,  viz.  where  *trustees  were  directed  to  settle  an  ^  ^ 
estate  upon  A.  and  the  heirs  of  his  body,  taking  special  care  in  such  L  "  ^  -I 
settlement  that  it  should  not  he  in  the  power  of  A.  to  dock  the  entail  of  the 
estate  given  to  him  during  his  life  :  Leonard  v.  Earl  of  Sussex,  2  Yern.  526. 
So,  directions  in  a  will  that  heirs  of  the  body  or  issue  shall  take,  "  in  succes- 
sion and  priority  of  birth,''  or  that  the  settlement  shall  be  made  '^  as  counsel 
shall  advise,'  or  ^'  as  executors  shall  think  fit,'  have  been  held  strongly  to 
indicate  an  intention  that  an  estate  should  be  settled  strictly :  see  White  v. 
Carter,  2  Eden,  368  ;  Bastard  v.  Prohy,  2  Cox,  6;  Rochfort  v.  Fitzmaurice, 
2  D.  &  TV.  1 ;  Read  v.  Snell,  2  Atk.  642.  So,  where  a  testator  directed  trus- 
tees to  convey  an  estate  to  his  daughter  for  her  life,  and  so  as  she  alone,  or 
such  person  as  she  should  appoint,  should  take  or  receive  the  rents  and  profits 
thereof,  and  so  that  her  husband  should  not  intermeddle  therewith,  and  from 
and  after  her  decease  in  trust  for  the  heirs  of  her  body  for  ever;  Lord  Hard- 
wicke,  considering  that  it  was  plainly  the  intention  of  the  testator  that  the 
husband  should  have  no  manner  of  benefit  from  the  estate,  either  in  the  life- 
time of  his  wife  or  after  her  decease,  held,  that  the  words  ^'  heirs  of  her  body" 
were  words  of  purchase,  and  that  the  wife  was  entitled  to  a  life  estate  only ; 
for  had  they  been  construed  as  words  of  limitation,  and  the  wife  had  taken  as 
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tenant  in  tail,  the  husband,  contrary  to  the  intention  of  the  testator,  would 
have  had  considerable  benefit  from  the  estate  as  tenant  by  the  curtesy  :  Roberts 
T.  Dixwell,  1  Atk.  607;  S.  C.  "West's  Eep.  temp.  Lord  Hardwicke,  536; 
see  also  Stonor  v.  Curwen,  5  Sim.  264 ;  Parker  v.  Bolton,  5  L.  J.  N.  S.  (Ch.) 
98 ;  Shelton  v.  Watson,  16  Sim.  542  ;  sed  vide  Samuel  v.  Samuel,  14  L.  J. 
N.  S.  (Ch.)  222.  At  the  present  day,  under  such  words,  a  clause  against 
anticipation  would  probably  be  added.  See  Turner  v.  Sargent,  17  Beav. 
515,  in  which  case  a  testator  having  directed  that  property  should  be  settled 
upon  his  daughter,  to  the  exclusion  of  her  present  or  any  future  husband, 
that  the  same  might  belong  to  her  during  her  life,  "a  settlement  was  directed 
in  trust  for  the  daughter  for  her  life,  to  her  separate  use,  without  power  of 
anticipation.''     Stanley  v.  Jachman,  5  W.  R.  302,  M.  R. 

So,  where  a  testator,  as  in  Lord  Glenorchy  v.  Bosville,  directs  an  estate  to 
be  conveyed  to  a  person  for  life  "  without  impeachment  of  waste,^'  or  to  a 
person  for  life  with  a  limitation  to  trustees  "  to  preserve  contingent  remain- 
ders,** he  will  be  held  sufficiently  to  have  indicated  his  intention,  that  in  a 
subsequent  limitation  to  the  issue  or  heirs  of  the  body  of  the  person  to  whom 
the  life  interest  is  given,  such  issue  or  heirs  should  take  as  purchasers,  and  a 
r  ^oQT  strict  settlement  will  accordingly  be  directed  :  see  ^Papillon  v.  Voice, 
2  P.  Wms.  571,  in  which  case  the  distinction  between  executed  and 
executory  trusts  in  wills  is  most  strikingly  illustrated.  There  A.  bequeathed 
a  sum  of  money  to  trustees,  in  trust,  to  be  laid  out  in  a  purchase  of  lands  and 
to  he  settled  on  B.  for  life,  without  impeachment  of  waste,  remainder  to  trustees 
and  their  heirs  during  the  life  of  B.  to  preserve  contingent  remainders,  remain- 
der to  the  heirs  of  the  body  of  B.,  remainder  over,  with  power  to  B.  to  make 
a  jointure;  and  by  the  same  will  A.  devised  lands  to  B.  for  his  life,  loithout 
impeachment  of  waste,  remainxier  to  trustees  and  their  heirs  during  the  life  of 
B.  to  support  contingent  remainders,  remainder  to  the  heirs  of  the  body  of  B., 
remainder  over;  though  it  was  decreed  at  the  Rolls  that  an  estate  for  life  only 
passed  to  B.,  with  remainder  to  the  heirs  of  his  body  by  purchase,  as  well  in 
the  lands  devised  as  in  those  directed  to  be  purchased,  yet,  upon  an  appeal 
from  this  decree  Lord  Chancellor  King  declared  as  to  that  part  of  the  case 
where  lands  were  devised  to  B.  for  life,  though  said  to  be  without  impeachment 
of  waste,  with  remainder  to  trustees  to  support  contingent  remainders,  remain- 
der to  the  heirs  of  the  body  of  B.,  this  last  remainder  was  within  the  general 
rule,  and  must  operate  as  words  of  limitation,  and  consequently  create  a  vested 
estate  tail  in  B.,  and  that  the  breaking  into  this  rule  would  occasion  the  utmost 
uncertainty;  but  as  to  the  other  point,  he  declared  the  Court  had  a  power  over 
the  money  directed  by  the  will  to  be  invested  in  land,  and  that  the  diversity 
was  where  the  will  passed  a  legal  estate  and  where  it  was  only  executory,  and 
the  party  must  come  to  the  Court  in  order  to  have  the  benefit  of  the  will ;  that 
in  the  latter  case  the  intention  should  take  place,  and  not  the  rules  of  law,  so 
that  as  to  the  lands  to  be  purchased  they  should  be  limited  to  B.  for  life,  with 
power  to  B.  to  make  a  jointure,  remainder  to  trustees  during  his  life  to  pre- 
serve contingent  remainders,  remainder  to  his  first  and  every  other  son  in  tail 
male  successively,  remainder  over. 
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Where,  however,  the  trusts  and  limitations  of  land  to  be  purchased  by  trustees 
are  expressly  declared  by  the  testator,  it  has  been  decided  that  the  Court  has 
no  authority  to  make  them  different  from  what  they  would  be  at  law.  Thus, 
in  Austen  v.  Taylor ^  1  Eden,  361,  land  was  devised  to  trustees  in  trust  to  pay 
an  annuity;  and  subject  thereto  in  trust  for  A.  for  life,  without  impeachment 
of  waste,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder 
to  the  heirs  of  the  body  of  A.,  remainder  to  the  testator's  right  heirs  :  and  the 
residue  of  the  testator's  personal  estate  was  to  be  laid  out  in  the  purchase  of 
lands  which  should  thereafter  remain,  continue,  and  be,  to,  for,  and  upon  such 
and  the  like  estate  or  estates,  *uses,  trusts,  intents,  and  purposes,  and  ^ 
under  and  subject  to  the  like  charges,  restrictions,  and  limitations,  as  ^  J 
were  by  him  before  devised,  limited,  and  declared  of  and  concerning  his  lands 
and  premises  last  before  devised,  or  as  near  thereto  as  might  be  and  the  deaths 
of  persons  would  admit.  Lord  Northington  distinguished  the  case  from 
Papillon  V.  VoicCj  on  the  ground  that  the  testator  refers  no  settlement  to  his 
trustees  to  complete,  but  declares  his  own  uses  and  trusts,  which  being  declared, 
he  knew  no  instance  where  the  Court  had  proceeded  so  far  as  to  alter  or  change 
them  ;  and  he  therefore  held,  that  A.  was  entitled  to  an  estate  tail  in  the  lands 
to  be  purchased ;  and  see  East  v.  Twyford,  9  -Hare,  713,  733 ;  see,  however, 
Meure  v.  Meure,  2  Atk.  265 ;  Harrison  v.  Naylor^  2  Cox,  247  \  Green  v. 
Stephens  J  17  Yes.  76  ;  Jervoise  v.  Duke  of  Northumberland,  1  J.  &  W.  572. 

The  word  "  issue,"  as  observed  by  Lord  Talbot  in  Lord  Glenorchy  v.  Bos- 
ville,  is  both  a  word  of  purchase  and  of  limitation  j  but  the  word  ^'  heirs"  is 
naturally  a  word  of  limitation.  In  executory  trusts  in  wills,  therefore,  it  will 
be  seen,  upon  examining  the  cases,  that  where  the  word  ^'  issue"  is  made  use 
of,  Courts  of  equity  will  more  readily  decree  a  strict  settlement,  than  where 
the  words  "  heirs  of  the  body"  have  been  used.  See  Meure  v.  3Ieure,  2  Atk. 
265 ;  Ashton  v.  Ashton,  (cited  in  Bagshaw  v.  Spencer,)  1  Coll.  Jur.  402 ; 
Home  V.  Barton,  Coop.  257 ;  Dodson  v.  Hay,  3  Bro.  C.  C.  405 ;  Stonor  v. 
Curicen,  5  Sim.  264. 

Wherever  in  executory  trusts,  in  wills,  the  words  "  heirs  of  the  body,"  or 
'^  issue,"  are  construed  as  words  of  purchase,  they  will  be  held  to  include 
daughters  as  well  as  sons,  and  the  settlement,  as  in  Lord  Glenorchy  v.  Bosville, 
will  be  decreed  to  be  made  in  default  of  sons  and  their  issue  upon  daughters, 
as  tenants  in  common  in  tail  general,  with  cross  remainders  between  them  : 
Bastard  v.  Prohy,  2  Cox,  6.  In  Trevor  v.  Trevor,  13  Sim.  108,  where  a 
testator  devised  his  estates  to  trustees,  in  trust,  to  settle  and  convey  the  same 
to  the  use  of  or  in  trust  for  Gr.  R.,  who  had  then  no  issue,  for  life,  without 
impeachment  of  waste,  with  remainder  to  his  issue  in  tail  male  in  strict  settle- 
ment. Sir  L.  Shadwell,  V.  C,  held,  that  the  estates  ought  to  be  settled  upon 
Gr.  R.  for  life,  without  impeachment  of  waste,  with  remainder  to  his  sons  suc- 
cessively in  tail  male,  with  remainder  to  his  daughters  as  tenants  in  common 
in  tail  male,  with  cross  remainders  in  tail  male.  This  decision  was  affirmed 
in  the  House  of  Lords :  1  H.  L.  Cas.  239.  See  also  Shelton  v.  Watson,  16 
Sim.  543. 

In  Turner  v.  Sargent,  17  Beav.  515,  the  testator,  after  directing  a  settle- 


70  EXECUTORY     TRUST. 


ment  to  be  made  of  real  and  personal  property  upon  his  daughter  for  life, 
r  *oA-j  added,  that  it  *was  "  to  be  secured  for  the  benefit  of  her  children,  if 
more  than  one,  equally,  after  her  death,  so  that  the  issue  of  any  such 
child  dying  in  his  daughter's  lifetime  might  take  his  or  her  parent's  share, 
and  in  default  of  such  children  or  other  issue,  then  to  his  son  W.  absolutely. 
Sir  J.  Romilly,  M.  R.,  directed  a  settlement  to  be  made,  according  to  which, 
after  the  decease  of  the  daughter,  the  property  was  to  be  in  trust  for  her  chil- 
dren ;  but  if  any  child  died  in  her  lifetime,  leaving  children  or  remoter  issue 
who  should  be  living  at  her  death,  such  children  or  remoter  issue  should  take 
the  share  of  the  child  of  the  testator's  daughter  so  dying,  per  stirpes,  but  inter 
se,  as  tenants  in  common,  with  limitations  in  the  nature  of  cross  remainders  in 
favor  of  the  children  and  issue  who  should  survive  the  testator's  daughter,  as 
respected  the  share  of  any  child  dying  in  her  lifetime  without  leaving  issue, 
and  as  respected  the  share  of  any  issue  dying  in  her  lifetime.  And  if  no  child 
of  the  testator's  daughter  or  issue  of  any  deceased  child  should  be  living  at 
her  decease,  there  was  to  be  an  ultimate  trust  for  W.,  so  that  the  death  of  the 
testator's  daughter  was  the  period  or  event  at  which  the  vesting  of  the  property 
in  the  children's  issue,  or  in  the  legatee  and  devisee  over,  was  to  be  ascer- 
tained. 

Whenever  a  strict  settlement  is  decreed,  limitations  to  trustees  to  preserve 
contingent  remainders  will,  if  necessary,  be  inserted ;  Stamford  v.  Hohart,  3 
Bro.  P.  C.  31,  Toml.  ed.,  1  Atk.  593  ;  Baskerville  v.  Basherville,  2  Atk. 
279 ;  Harrison  v.  Naylor,  2  Cox,  247  ',  but  since  the  passing  of  8  &  9  Yict. 
c.  106,  such  limitations  are  in  some  cases  unnecessary,  see  sect.  8  ;  and  some- 
times the  freehold  will  be  vested  in  trustees,  during  the  life  of  the  tenant  for 
life :  Woolmore  v.  Burrows,  1  Sim.  512. 

For  the  manner  in  which  a  direction  to  entail  real  and  personal  estate  will 
be  carried  into  effect,  see  Tennent  v.  Tennent,  1  Dru.  161 ;  Jervoise  v.  Duke 
of  Northumberland,  1  J.  &  W.  559 ;  as  to  an  entail  directed  to  be  made  of 
land  in  Scotland,  Graham  v.  Stewart,  2  Macq.  H.  L.  Cas.  295 ;  and  as  to  the 
settlement  to  be  made  when  estates  are  directed,  as  far  as  the  law  will  permit, 
to  be  strictly  settled  so  as  to  go  with  an  ancient  barony,  see  Banks  v.  Le  Des- 
pencer,  10  Sim.  577,  11  Sim.  508. 

Where  real  and  personal  property  were  by  will  directed  to  be  settled  upon 
the  same  trusts,  the  Court  did  not  think  itself  authorized,  through  the  medium 
of  a  trust  for  sale,  to  settle  the  real  estate  as  personalty  :  Turner  v.  Sargent, 
17  Beav.  515,  520. 

As  to  the  construction  which  will  be  put  upon  the  word  "family,"  in  cases 
of  executory  trusts  in  a  will,  see  White  v.  Briggs,  2  Ph.  583.  There  a  tes- 
tator directed  that  after  the  death  of  his  wife  (to  whom  he  gave  a  life  interest 
^^  in  all  his  property  both  real  and  personal,)  his  *nephew,  C.  W.,  should 
L  -'  "  be  considered  heir  to  all  his  property  not  otherwise  disposed  of,"  and 
added  that  "  having  had  little  intercourse  with  him,  and  being  apprehensive 
that  his  habits  required  some  control,  he  directed  that  whatever  portion  of  his 
property  might  thereafter  be  possessed  by  him,  should  be  secured  hy  his  exe- 
cutors for  the  benefit  of  his  famili/  '/'  and  he  '^  urged  upon  his  executors  to 
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consider  it  an  indispensable  obligation  to  secure  his  estate  in  tlie  nature  of  a 
trusteeship  for  the  parties  who  might  be  interested  thereafter/'  It  was  held 
by  Lord  Cottenham,  C,  that  the  real  estate  should  be  settled  on  the  nephew 
for  life,  with  remainder  to  his  sons  successively  in  tail  male,  with  remainder  to 
his  daughters  as  tenants  in  common  in  fee ;  and  that  the  personal  estate  should 
be  settled  upon  the  nephew  for  life,  with  remainder  to  all  his  children  as  joint 
tenants,  with  a  proviso,  that,  in  the  event  of  all  the  children  dying  under 
twenty-one,  and  in  the  case  of  daughters  unmarried,  and  in  the  case  of  sons 
without  lawful  issue,  the  personalty  should  be  held  in  trust  for  the  nephew 
absolutely. 

Chattels  directed  hy  will  to  go  in  strict  Settlement. "^ — Where  chattels  are 
given  by  will,  and  are  directed,  by  reference  to  limitations  of  real  estate  in 
strict  settlement,  to  go  as  heirlooms,  '^  as  far  as  the  rules  of  law  and  equity 
will  permit,^'  Courts  of  equity  will  not  construe  the  will  so  as  to  prevent  their 
vesting  absolutely  in  the  first  tenant  in  tail  upon  his  birth,  although,  as  we 
have  seen  in  the  case  of  marriage  articles,  a  clause  would  be  inserted  in  the 
settlement,  which  would  prevent  their  vesting  absolutely,  unless  the  tenant  in 
tail  attained  twenty-one  years  of  age,  or  died  under  that  age  leaving  issue. 
See  Foley  v.  Burnellj  1  Bro.  C.  C.  274;  Vaughan  v.  Burslem,  3  Bro.  C.  C. 
101;  Duke  of  Newcastle  v.  Countess  of  Lincoln,  3  Yes.  387;  Carr  v.  Lord 
Lrroll,  14  Yes.  228 ;  Rowland  v.  Morgan,  6  Hare,  463  ;  afl&rmed  on  appeal, 
2  Ph.  764,  overruling  Gower  v.  Grosvenor,  Barn.  Ch.  Hep.  54 ;  S.  C,  5 
Madd.  337;  Trafford  v.  Trafford,  3  Atk.  347.  See  also  Doncaster  v.  Don- 
caster,  3  K.  &  J.  26;  Evans  v.  Evans,  17  Sim.  108;  JStapletony.  Stapleton, 
2  Sim.  N.  S.  212;  and  Tollemache  v.  Coventry,  2  C.  &  F.  611;  S.  C,  8 
Bligh,  N.  S.  547,  overruling  i^orc?  Deerhurst  v.  Duke  of  St.  Albans,  5  Madd. 
232.  If,  however,  a  plain  intention  be  expressed  that  no  person  shall  take 
the  chattels  absolutely,  who  does  not  live  to  become  entitled  to  the  possession 
of  the  real  estate,  the  Court  must  execute  that  intention  :  Fotts  v.  Potts,  3  J. 
&  L.  353 ;  1  H.  L.  Cas.  671.     See  also  Trafford  v.  Trafford,  3  Atk.  347. 

Doctrine  of  cy-pres,  as  applicable  to  executory  trusts.l^ — Where  an  execu- 
tory trust,  if  carried  literally  into  effect,  would  be  void  for  ^illegality, 
as  where  it  would  infringe  the  rule  against  perpetuities,  the  Court,  in  L  '  ^-1 
order  to  carry  the  testator's  intention  into  effect  as  far  as  possible,  or,  as  it  is 
termed,  cy-pres,  will  direct  a  settlement  to  be  made  as  strictly  as  the  law  will 
permit.  Thus,  in  Ilumberston  v.  Humberston,  (1  P.  Wms.  332;  S.  C,  2 
Yern.  737 ;  Prec.  Ch.  455,)  where  there  was  a  devise  to  a  corporation  in  trust 
to  convey  to  A.  for  life,  and  afterwards,  upon  the  death  of  A.,  to  his  first  son 
for  life,  and  so  to  the  first  son  of  that  first  son  for  life,  with  remainder,  in  de- 
fault of  issue  male  of  A.,  to  B.  for  life,  and  to  his  sons  and  their  sons  in  the 
same  manner ;  Lord  Cowper  said,  that  though  the  attempt  to  create  a  perpe- 
tuity was  vain,  yet,  so  far  as  was  consistent  with  the  rules  of  law,  it  ought  to 
be  complied  with  ;  and  he  directed  that  all  the  sons  already  born  should  take 
estates  for  life,  with  limitations  to  their  unborn  sons  in  tail.  See  Williams  v. 
Teale,  6  Hare,  239,  and  cases  there  cited ;  Lyddon  v.  Ellison,  19  Beav.  565, 
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573 ;  Peard  v.  KeJcewich,  15  Beav.  173  ;  see,  however,  Blagrove  v.  Hancock^ 
16  Sim.  371. 

As  to  what  powers  will  he  inserted  in  settlements  directed  to  he  made  hy  the 
Court^ — Where  in  marriage  articles  or  a  will,  a  settlement  is  directed  to  be 
made  with  the  usual  powers  or  proper  powers,  a  Court  of  equity  will  order  to 
be  inserted  in  the  settlement  powers  of  leasing  for  twenty-one  years,  {Hill  v. 
Hill,  6  Sim.  145 ;  Duhe  of  Bedford  v.  Marquis  of  Ahercorn,  1  My.  &  Cr. 
12 ;)  powers  to  grant  building  or  mining  leases  where  the  property  is  fit  for 
those  purposes,  {Hill  v.  Hill,  6  Sim.  145;)  powers  of  sale  and  exchange 
{Hill  V.  Hill,  6  Sim.  136;  Peake  v.  Penlington,  2  Y.  &  B.  311;  Williams 
V.  Carter,  Sug.  Pow.,  App.  22,  7th  edit.  See,  however,  Breicster  v.  Angell, 
1  J.  &.  W.  625;  Home  v.  Barton,  Jac.  439;)  powers  of  partition  where 
there  is  any  joint  property,  {Hill  v.  Hill,  6  Sim.  145  ;)  powers  of  appointing 
new  trustees,  {Lindow  v.  Fleetwood,  6  Sim.  152 ;  Sampayo  v.  Gould,  12  Sim. 
426;)  but  not  a  power  to  raise  portions,  {Higginson  v.  Barneby,  2  S.  &  S. 
518  ;)  nor  to  jointure  a  future  wife,  {Duhe  of  Bedford  v.  Marquis  of  Ahercorn, 
1  My.  &  C.  312.) 

In  considering  these  cases,  it  ought  to  be  remembered  that  there  is  a  palpa- 
ble distinction  between  powers  for  the  management  and  better  enjoyment  of 
the  settled  estates  which  are  beneficial  to  all  parties,  and  powers  which  confer 
personal  privileges  on  particular  parties,  such  as  powers  to  jointure,  or  to  raise 
money  for  any  particular  purpose.  But  powers  of  leasing,  of  sale,  and  ex- 
change, and  (where  there  is  any  joint  property,  or  there  are  any  mines  or  any 
land  fit  for  building  purposes,)  powers  of  partition,  of  leasing  mines,  and  of 
granting  building  leases,  are  powers  for  the  general  management  and  better 
enjoyment  of  the  estates,  *and  such  powers  are  beneficial  to  all  parties  : 
t   ^^-J  Hill  V.  Hill,  6  Sim.  145. 

But  where  certain  powers  are  specifically  mentioned,  the  expression  usual 
powers,  coming  afterwards  will  be  considerably  narrowed :  Pearse  v.  Baron, 
Jac.  158 ;  Hill  v.  Hill,  6  Sim.  141 ;  Brewster  v.  Angell,  1  J.  &  W.  625 ; 
Home  V.  Barton,  Jac.  439 ;  unless  it  is  contained  in  a  separate  and  distinct 
sentence :  Lindow  v.  Fleetwood,  6  Sim.  152.  A  power  of  varying  securities 
is  analogous  to  a  power  of  sale  and  exchange ;  so  that  where  feal  estate  was 
covenanted  to  be  settled  upon  the  same  trusts,  and  with  the  like  powers,  as 
stock  settled  upon  trusts,  with  power  of  varying  securities,  a  power  of  sale  and 
exchange  of  the  real  estate  was  inserted  in  the  settlement ;  Williams  v.  Carter, 
2  Sug.  Pow.,  app.  22,  7th  ed. ;  Home  v.  Barton,  Jac.  440. 

But  where  no  direction  as  to  the  insertion  of  powers  is  given,  a  Court  of 
equity  will  not,  in  the  absence  of  any  expression  from  which  the  intention  to 
include  any  powers  may  be  inferred,  authorize  their  introduction  into  a  settle- 
ment ;  Wheate  v.  Hall,  17  Yes.  85 ;  Brewster  v.  Angell,  1  J.  &  W.  628 ;  except 
perhaps  a  power  of  leasing.  See  Woolmore  v.  Burrows,  1  Sim.  518;  but  in 
that  case  the  property  was  in  Ireland. 

In  a  recent  case,  however,  where  a  testator  by  his  will  directed  a  settlement 
of  real  and  personal  property  to  be  made,  but  gave  no  direction  as  to  powers. 
Sir  John  Eomilly,  M.  R.,  was  of  opinion  that  the  testator  by  simply  directing 


LORD     GLENORCHY     V.     BOSVILLE.  73 

a  settlement,  ought  to  be  held  to  have  intended  all  the  usual  powers  to  be  in- 
cluded. That  the  settlement,  therefore,  ought  to  contain  the  usual  powers  of 
leasing,  sale  and  exchange,  and  for  the  appointment  of  new  trustees,  together 
with  a  receipt  clause,  and  provisions  for  maintenance,  education,  and  advance- 
ment for  the  children  or  issue  living  at  the  death  of  the  tenant  for  life,  during 
their  minority :  Turner  v.  Sargent,  17  Beav.  515 ;  see  also  Byam  v.  Byam, 

19  Beav.  58. 

Where  a  testator  had  directed,  that  in  the  event  of  the  marriage  of  his 
daughter,  a  certain  portion  of  his  property  should  be  secured  to  her,  and  the 
issue  of  her  marriage,  by  a  settlement  or  some  other  good  assurance,  in  such 
manner  as  his  trustees  or  trustee  for  the  time  being  might  think  fit,  the  Court 
on  an  application  to  which  the  surviving  trustee  was  a  party,  approved  of  a 
power  in  the  settlement  made  on  the  marriage  of  the  daughter,  enabling  her 
to  appoint  by  will  a  life  estate  in  the  property  to  her  husband.  Charlton  v. 
Rendall,  11  Hare,  296. 

It  should  be  remembered  that  the  Court  of  Chancery  can  now,  under  19  & 

20  Vict.  c.  120,  authorize  leases  and  sales  of  settled  estates,  and  give  general 
powers  of  leasing  to  trustees  of  settlement  in  cases  in  which  formerly  it  would 
have  been  necessary  to  have  made  an  application  to  parliament. 

"^Rectification  of  settlement.'] — If  a  settlement  directed  to  be  made  p^o*-| 
by  a  testator  is  improperly  framed,  it  may,  as  in  Lord  Glenorchy  v.  L 
Bosville,  be  rectified  by  the  will ;  but,  with  regard  to  a  settlement  agreed  to 
be  made  by  articles,  if  both  articles  and  settlement  are  made  he/ore  marriage, 
the  settlement  will  not  in  general  be  controlled  by  the  articles,  because,  as 
observed  by  Lord  Talbot  in  the  principal  case  of  Legg  v.  Goldwire,  "  when 
all  parties  are  at  liberty,  the  settlement  will  be  taken  as  a  new  agreement.'' 
Evidence  is  however  admissible,  to  show  that  the  articles  constituted  the 
final  agreement  between  the  parties,  and  that  the  discrepancy  between  the 
articles  and  settlement  arose  from  mistake,  and  upon  this  being  proved  the 
Court  will  rectify  the  settlement,  and  make  it  conformable  to  the  real  inten- 
tion of  the  parties ;  Bold  v.  Hutchinson,  5  De  Gr.  Mac.  &  Gr.  558,  568  ;  but 
^'in  order  to  justify  the  Court  in  taking  such  a  course,  it  is  obvious  that  a 
clear  intention  must  be  proved ',  it  must  be  shown  that  the  settlement  does 
not  carry  into  eff"ect  the  intention  of  the  parties.  If  there  be  merely  evidence 
of  doubtful  or  ambiguous  words  having  been  used,  the  settlement  itself  is  the 
construction  which  the  parties  have  put  upon  those  doubtful  or  ambiguous 
words  :"  per  Lord  Cottenham,  C,  in  the  Marquess  of  Breadalhane  v.  the  3Iar- 
quess  of  Chandos,  2  My.  &  Cr.  739.  As  to  cases  where  the  Court  has  rec- 
tified settlements,  see  Hamil  v.  White,  3  J.  &  L.  695 ;  Wilson  v.  Wilson,  15 
Sim.  487,  1  H.  L.  Ca.  538 ;  Walsh  v.  Trevannion,  16  Sim.  178 ;  Murray  v. 
Parker,  19  Beav.  305;  in  re  Morsels  Settlement,  21  Beav.  174;  Torre  v. 
Torre,  1  Sm.  &  Gr.  518 ;  Walker  v.  Armstrong,  21  Beav.  284 ;  Naylor  v. 
Wright,  5  W.  R.  770,  Y.  C.  S.  Where  it  has  refused  to  do  so,  see  Hawkins 
V.  Jackson,  2  Mac.  &  a.  372;  White  v.  Anderson,  1  Ir.  Ch.  Rep.  419; 
Brougham  v.  Squire,  1  Drew.  151 ;  Lloyd  v.  Cocker,  19  Beav.  140 ;  Fyfe  v. 
Arhuthnotj  5  W.  R.  793,  L.  C. 
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Where,  however,  the  settlement,  though  made  before  marriage,  is  expressly 
mentioned  to  be  made  in  pursuance  or  in  performance  of  the  marriage  articles^ 
the  settlement  will  be  rectified  by  them,  and  it  will  not  be  necessary  to  resort 
to  evidence :  West  v.  Errisseij,  2  P.  Wms.  349  )  3  Bro.  P.  C.  327 ;  Bold  v. 
Hatchiiison,  5  De  G.  Mac.  &  O.  568. 

Where  the  settlement  is  made  after  marriage,  it  will  in  all  cases,  whether 
it  is  mentioned  to  be  made  in  pursuance  or  performance  of  articles  or  not,  be 
controlled  and  rectified  by  them.  These  distinctions  as  to  rectifying  settle- 
ments by  articles,  (subject  to  the  qualifications  laid  down  by  Lord  Cran worth, 
C,  in  Bold  V.  Hutchinson,  5  De  (>.  Mac.  &  G.  558,  568,)  are  well  stated  by 
Lord  Talbot  in  Legg  v.  Goldwire :  see  also  Honor  v.  Honor,  2  P.  Wms.  123 ; 
r*351  -^^^^^'^^  ^-  Kingsley,  *1  Ves.  238;  Streatfield  v.  Streatfield,  Ca.  t. 
•■  Talb.  176;  Warwick  v.  Warwick,  3  Atk.  293. 

Courts  of  equity  will  not  decree  a  settlement  as  against  purchasers  for  valu- 
able consideration,  (amongst  whom  mortgagees  are  included,)  without  notice 
of  the  articles  :  West  v.  Errissey,  2  P.  Wms.  349  ;  Powell  v.  Price,  2  P.  Wms. 
535;  Warwick  v.  Warwick,  3  Atk.  291.  A  settlement,  however,  will  be 
decreed  against  purchasers  with  notice  of  the  articles.  Thus,  in  Davies  v. 
Davies,  4  Beav.  54,  J.  D.,  by  marriage  articles,  covenanted  to  settle  an  estate 
to  the  only  proper  use  and  behoof  of  himself,  and  after  his  decease  to  the  use 
and  behoof  of  the  heirs  of  the  said  J.  D.  begotten  or  to  be  lawfully  begotten 
on  the  body  of  E.  D.,  and  for  want  of  such  issue  to  the  right  heirs  and  assigns 
of  the  said  J.  J),  for  ever.  J.  D.  afterwards,  without  having  executed  any 
settlement,  mortgaged  the  estate  by  demise,  and  he  and  his  wife  levied  a  fine. 
The  articles  were  handed  over  to  the  mortgagee.  It  was  contended  for  the 
mortgagee,  upon  the  authority  of  Lord  Northington,  in  Cordwell  v.  Mackrill, 
2  Eden,  344,  that  he  was  not  bound  to  take  notice  of  an  equity  arising  out  of 
the  mere  construction  of  words  which  were  uncertain,  and  that  the  mortgagee 
might  well  suppose  that  the  mortgagor  was  entitled  to  charge  the  estate. 
Cusack  V.  Cusack,  (5  Bro.  P.  C.  116,  Toml.  ed.)  and  White  v.  Thornhorough 
(2  Yern.  702,)  were  also  cited.  However,  Lord  Langdale,  M.  R.,  held,  that 
the  possession  of  the  articles  gave  to  the  mortgagee  a  sufiicient  notice  of  the 
title  of  the  plaintiff,  the  eldest  son  of  the  marriage,  as  the  articles  showed  a 
clear  and  distinct  intention  of  benefiting  the  issue  of  the  marriage,  which 
could  not  have  misled  an  unprofessional  person,  and  decreed  the  estate  to  be 
conveyed  to  the  son  as  tenant  in  tail,  discharged  of  the  mortgage,  with  costs. 
Cordwell  v.  Mackrill  may,  therefore,  be  considered  as  overruled  by  Davies  v. 
Davies :  see  also  Thompson  v.  Simpson,  1  D.  &  W.  491,  where  Sir  Edward 
Sugden,  L.  C.  of  Ireland,  observes,  "  Cordwell  v.  Mackrill  is  a  case  of  no 
great  authority,  though  decided  by  a  great  judge.  ...  It  seems  to  me  that 
where,  upon  the  whole  of  the  articles,  it  is  plain  what  construction  the  Court 
would  have  put  upon  them,  had  it  been  called  to  execute  them  about  the  time 
they  were  made,  they  should  be  enforced,  however  diffiicult  the  construction 
may  be,  even  as  against  a  purchaser  with  notice ;  but  not  after  a  lapse  of  time, 
where  there  is  anything  so  equivocal  or  ambiguous  in  them  as  to  render  it 
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doubtful  liow  thej  ought  to  be  effectuated."     See  also  Abbot  v.  Geraghtyy  4 
Ir.  Ch.  Rep.  15,  24,  25. 

It  may  here  be  mentioned,  that  a  settlement  will  sometimes  be  rectified  by 
a  decree  merely,  without  the  parties  being  put  to  the  expense  of  a  fresh  deed; 
Tebbitt  V.  Tebbitt,  1  De  O.  &  Sm.  506. 


The  distinction  illustrated  in  the 
principal  case,  between  executed  and 
executory  trusts,  is  well  settled  in 
this  country,  in  its  connexion  with 
the  rule  in  Shellei/'s  case.  The  Ame- 
rican courts,  however,  have  never 
undertaken  to  decree  a  strict  settle- 
ment, upon  a  mere  general  intention, 
in  marriage  articles  or  executory 
trusts,  to  make  provision  for  children. 
But  the  distinction  between  executed 
and  executory  trusts,  here,  has  gone 
to  the  extent  of  arresting  the  appli- 
cation of  the  rule  in  Shelley's  case, 
in  regard  to  executory  trusts,  and 
causing  the  person  answering  the  de- 
scription of  issue,  heirs  of  the  body, 
or  heirs,  to  take  as  purchasers,  accord- 
ing to  the  language  of  the  will  as  it 
stands.  For  this  purpose,  a  trust 
will,  in  the  American  courts,  be  con- 
sidered as  executory,  whenever  a  con- 
veyance is  to  be  made  by  the  trustees, 
or,  in  case  of  personal  property,  when- 
ever a  delivery  is  to  be  made  by  the 
trustees  at  successive  periods  of  time 
to  the  persons  respectively  entitled 
under  the  will  or  articles :  and  the 
rule  in  regard  to  such  executory  trusts 
is,  that  wherever  the  intention  appears 
to  be  that  the  first  taker  should  have 
only  an  estate  for  life,  the  remainder- 
men will  take  as  purchasers,  unless 
there  be  something  else  in  the  instru- 
ment to  control  that  construction. 
Saunders  v.  Edwards,  2  Jones,  Eq. 
134. 

And  upon  this  point,  the  observa- 


tion in  the  preceeding  note,  after  the 
title  As  to  Executory  Trusts  in  Wills , 
that  under  "a  devise  to  trustees  in 
trust  to  convey  to  A.  for  life,  and 
after  his  decease  to  the  heirs  of  his 
body,  or  words  tantamount  to  heirs  of 
the  body,"  A.  will  take  an  estate  tail, 
does  not  appear  to  be  consistent  with 
the  views  prevailing  in  the  courts  of 
this  country,  nor  is  it  indeed  a  quite 
accurate  expression  of  the  result  of 
the  English  cases  immediately  there- 
after referred  to.  In  all  those  cases, 
there  was  in  the  will  a  specific  in- 
tent to  give  an  estate  tail  to  the  first 
taker;  at  least,  the  directions  of  the 
testator  were  in  lano;uaore  which,  ac- 
cording  to  ordinary  legal  construction, 
made  an  estate  tail,  and  there  was  no- 
thing to  indicate  another  intention. 
The  difference  between  executory 
trusts  in  wills  and  in  marriage  arti- 
cles, as  far  as  it  is  shown  by  those 
cases,  is,  that  in  the  latter,  the  pur- 
pose of  the  settlement,  which  princi- 
pally is  to  secure  an  independent  es- 
tate to  the  children,  will  control  lan- 
guage in  the  articles,  which  else  would 
be  construed  to  give  an  estate  tail  to 
the  parents ;  but  in  wills,  if  the  lan- 
guage according  to  its  legal  construc- 
tion, import  an  estate  tail  in  the  pa- 
rents, this  cannot  be  over-borne  by 
any  presumed  design  to  benefit  the 
children.  In  Sweetapple  v.  Bindon, 
2  Vern.  536,  money  was  by  will  di- 
rected to  be  laid  out  in  land  and  set- 
tled to  the  only  use  of  the  testatrix's 
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"  daughter  M.  and  her  children/' 
and  if  she  died  without  issue,  then 
over :  this  of  course  was  a  direction  to 
create  an  estate  tail  in  the  daughter : 
but  the  court  said,  that  upon  marriage- 
articles,  where  it  appeared  that  the 
estate  was  intended  to  be  preserved 
for  the  benefit  of  the  issue,  it  might 
have  been  otherwise.  Legatt  v. 
Sewell,  reported  2  Yern.  551 ;  1  P. 
Wms.  87;  but  most  accurately  and 
intelligibly  in  1  Eq.  Ca.  Abr.  394, 
pi.  7 ;  was  not  a  construction  upon 
an  executory  but  upon  an  executed 
trust.  The  first  taker  under  the  will, 
had  upon  a  bill  to  which  the  ultimate 
remainderman  was  not  a  party,  ob- 
'  tained  a  decree  that  the  estate  should 
be  settled  according  to  the  direction 
in  the  will ;  the  construction  after- 
wards again  coming  in  question,  the 
Lord  Keeper  said,  ''  There  having 
been  a  Decree  already  in  this  case,  it 
must  depend  on  what  it  is  at  Law ;" 
and  he  referred  it  to  the  Judges  of 
the  C.  B.  as  a  question  upon  an  exe- 
cuted settlement,  and  three  of  them 
certified  that  an  estate  tail  had  been 
created ;  See  Trevor  v.  Trevor,'!  Eq. 
Ca.  Abr.  387,  390.  In  Seale  v. 
Seale,  1  P.  Wms.  290,  money  was 
directed  to  be  laid  out  in  lands  and 
'  settled  on  "  A.  and  the  heirs  male  of 
his  body,''  which  of  course  was  a 
direction  for  an  estate  tail  in  A. :  and 
upon  its  being  contended  that  it  was 
like  marriage  articles  under  which  a 
strict  settlement  would  be  decreed, 
the  Lord  Chancellor  said  "  this  case 
differed ;  for  that  in  marriage  arti- 
cles  the  children  are  considered  as 
purchasers ;  but  in  the  case  of  a  will, 
(as  this  was)  whete  the  testator  ex- 
pressed his  intent  to  give  an  estate 
tail,  a  Court  of  Equity  ought  not  to 
abridge  the  bounty  directed  by   the 


testator."  In  Harrison  v.  Naylor, 
2  Cox,  247,  a  testator  directed  lands 
to  be  bought,  and  then  devised  the 
lands  when  purchased  ''  to  his  son  T. 
N.  to  him  and  the  heirs  male  of  his 
body  forever;"  which  was  creating 
an  estate  tail  as  clearly  as  possible. 
In  Marshall  v.  Bousfield,  2  Madd. 
166,  the  testator  directed  that  his 
estate  '^should  be  settled  by  able 
counsel,  and  go  to  and  amongst  his 
grandchildren  of  the  male  kind,  and 
their  issue  in  tail  male;"  and  the 
Vice  Chancellor  said  that  as  there 
was  no  language  used  in  the  will 
which  indicated  an  intention  to  give 
only  an  estate  for  life  to  the  grand- 
children, and  as  there  was  no  way  of 
giving  an  estate  in  tail  male  to  the 
issue  of  the  grandchildren  (one  of  the 
latter  having  been  born  after  the  tes- 
tator's death,)  but  by  giving  an  estate 
tail  male  to  the  grandchildren  which 
unless  barred  would  descend  on  their 
issue,  such  an  estate  in  the  grand- 
children was  a  plain  construction  of 
the  will,  and  was  the  only  way  in 
which  that  executory  trust  could  be 
carried  into  execution.  In  Blach- 
hurn  V.  Stahles,  2  Y.  &  B.  367,  a 
testator  devised  all  his  property  to 
his  executors  in  trust  for  his  great 
nephew,  but  directed  that  they  should 
not  give  up  their  trust,  ^^  till  a  proper 
entail  be  made  to  the  male  heir  by 
him  ;"  here  the  great  nephew  was 
the  specific  object  of  the  testator's 
bounty,  and  the  direction  was  to  en- 
tail the  estate  given  to  him,  upon  his 
heir  male;  the  Master  of  the  Rolls 
said,  that  as  no  express  estate  for  life 
was  given  to  the  first  taker,  no  clause 
that  his  estate  should  be  without  im- 
peachment of  waste,  no  direction  to 
frame  the  limitation  so  as  to  deprive 
him  of  the  power  of  barring  the  en- 
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tail,  nothing  in  the  context  of  the 
will  to  show  that  the  words  were  not 
to  be  taken  in  their  legal  acceptation, 
the  great  nephew  was  entitled  to  have 
a  conveyance  made  to  him  in  tail 
male.  Meure  v.  Meure,  2  Atk.  265, 
was  a  case  in  which  a  trust  was  to  be 
settled  on  one  for  life  "  and  after  his 
decease,  then  in  trust  for  the  ^use  of 
the  issue  of  the  body  of  the  plaintiff 
lawfully  begotten  :''  and  the  Master 
of  the  Rolls  said,  "  Where  lands  are 
to  be  settled  to  one  for  life,  and  to  the 
heirs  of  his  body,  there  is  no  case 
where  such  a  limitation  has  not  been 
held  to  be  an  estate  tail ;  on  the 
other  hand,  there  is  no  case  where 
it  is  to  be  settled  to  one  for  life,  and 
after  his  death  to  the  issue  of  his  body, 
that  such  a  limitation  has  been  con- 
strued an  estate  tail;  "  now,  although 
a  principal  part  of  this  distinction  is 
between  "  heirs"  and  "  issue,"  yet  a 
substantive  part  of  it  also  consists  in 
the  presence  of  the  clause  "  after  his 
death"  in  the  latter  case ;  and  so  far, 
the  case  of  Meure  v.  Meure  is  opposed 
to  the  observation  above  cited  from 
the  preceding  note.  - —  Upon  the 
whole,  there  does  not  appear  to  be 
authority  in  the  English  cases  for 
inferring  that  a  devise  "  in  trust  to 
convey  to  A.  for  life,  and  after  Ms 
decease  to  the  heirs  of  his  body,"  does 
not  indicate  an  intention  that  the 
issue  of  A.  should  take  as  purchasers, 
and  does  not  prevent  an  estate  tail 
from  vesting  in  A.  In  this  country, 
it  is  believed,  that  an  executory  trust 
in  those  words  or  equivalent  words, 
or  in  any  words  that  limit  an  estate 
to  the  first  taker  for  life  only,  with  a 
remainder  to  heirs  or  heirs  of  the 
body,  will  not  be  an  estate  of  inherit- 
ance in  the  first  taker,  but  an  estate 


for  life  only,  with  a  remainder  to  heirs 
or  heirs  of  the  body  as  purchasers. 

In  New  York,  where,  previously  to 
the  operation  of  the  Revised  Statutes, 
(1  R.  S.  725,  §  28,)  viz.  to  January  1, 
1830,  the  rule  in  Shelley^ s  case  was 
recognized  as  a  binding  rule  of  law, 
in  regard  both  to  wills  and  deeds; 
(Brarit  v.  Gelstori^  2  Jo.  Ca.  384; 
Kingsland  v.  Rapelye,  3  Edwards,  2  ; 
Schoonmaker  v.  Sheelei/y  3  Hill's  N. 
Y.  165  ;  subject  to  the  qualifications 
settled  by  the  English  cases ;  Rogers  v. 
Rogers,  3  Wendell,  503 ;  Tanner  v. 
Livingston,  12  Id.  83 ;)  the  distinc- 
tion between  executory  trusts  and  exe- 
cuted trusts  had  been  established  in 
Wood  V.  Burnham,  6  Paige,  514  :  S. 
C.  on  .appeal,  26  Wendell,  9.  This 
case  came  before  the  Chancellor  upon 
appeal  froni  a  decree  of  the  Yice-Chan- 
cellor  which  adjudged  that  the  chil- 
dren of  the  testator,  living  at  the  time 
appointed  for  the  division  of  his  resi- 
duary estate,  took  only  estates  for  life, 
and  that  the  remainders  in  fee  belong- 
ed to  those  persons,  who  at  the  death  of 
the  first  takers,  respectively  answered 
the  description  of  their  heirs  at  law. 
The  trust  declared  by  the  will,  as  to 
this  residuary  estate,  was,  among  other 
things,  to  receive  the  rents,  profits, 
and  income  thereof  for  the  first  six 
years  after  the  testator's  death,  and 
divide  the  same  among  his  children 
and  the  issue  of  such  of  them  as 
should  have  died  leaving  issue,  per 
stirpes;  and  upon  the  further  trust, 
at  the  expiration  of  the  six  years,  to 
convert  the  personal  estate,  and  the 
real  estate  which  had  been  sold,  into 
stocks ;  and  thereupon  to  divide  such 
stocks  and  the  real  estate  remaining 
unsold  into  so  many  shares  as  there 
should  be  children  of  the  testator  then 
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alive,  and  as  should  have  died  leaving 
lawful  issue  then  living.     And  after 
having  made  such  division,  the  exe- 
cutors or  trustees  were  directed  to 
convey  by  a  fit  and  competent  deed  or 
instrument  in  writing,  one  share  to 
each  of  the  surviving  children   and 
one  other  share  to  the  lawful  issue  of 
each  child  so  deceased  leaving  issue 
then  living.     This   executory  clause 
then  concluded  as  follows  :  '^  And  in 
each  deed  or  writing  executed  to  any 
of  my  children  shall  be  inserted  and 
expressed  a  clause  limiting  such  grant 
or  interest  conveyed  to  the  grantee 
for  life,  with  remainder  over  to  the 
right  heirs  of  such  grantee,  their  heirs 
and  assigns  forever."     The  testator 
died  previously  to  the  abrogation  of 
the  rule  in  Shelley's  case,  by  the  Re- 
vised Statutes.     The  Chancellor  de- 
clared that  the  rule  in  Shelley's  case, 
was  unquestionably  the  law   of  the 
state  before  those  statutes  took  effect ; 
but  that  "  the  devise  to  the  executors 
in  this  case  being  an  executory  and 
not  an  executed  trust,  or,  in  the  lan- 
guage of  one  of  the  English  Chancel- 
lors, the  testator  having  directed  his 
executors  to  make  conveyances  of  the 
estate  to  the  cestuis  que  trust  instead 
of  being  his  own  conveyancer  by  vest- 
ing either  a  legal  or  equitable  estate 
in  his  children  and  their  heirs  directly, 
it  forms  an  exception  to  the  rule  in 
Shelley's  case:  And  this   court  will 
direct  the  conveyances  to  be  made  in 
such  a  manner  as  to  carry  into  effect 
the  intention  of  the  testator,  notwith- 
standing the  rule.''  He  then  reviewed 
the  English  cases  which  established 
this  difference  between  executed  and 
executory  trusts,  and  concluded  as  fol- 
lows.   "  The  principle  therefore  must 
be  considered  as  settled,  that  wherever 
there  is  an  executory  trust  to  be  car- 


ried into  effect  by  a  conveyance  from 
the  trustees,  if  it  is  apparent  from  the 
instrument  creating  the  trust  that  the 
testator  or  donor  intended  that  the 
first  taker  should  have  a  life  estate 
only,  and  that  his  heirs  should  take 
the  remainder  in  fee  as  purchasers, 
this  court  will  direct  such  a  convey- 
ance to  be  made  as  will  most  effect- 
ually carry  into  effect  such  intention, 
so  far  as  it  can  be  done  consistently 
with  legal  rules.    In  the  present  case, 
from  an  examination  of  the  provisions 
of  the  will,  I  think  there  cannot  be 
any  doubt  that  it  was  the  intention  of 
the  testator   that   his   children   who 
should  be  living  at  the  expiratioli  of 
the  six  years  should  take  an  estate  for 
life  only  in  their  respective  shares, 
and  that  their  heirs  should  take  the 
remainder  in  fee  as  purchasers.     It 
is  impossible  to  conceive  what  other 
object  the  testator  could  have  had  in 
giving  such  a  positive  direction  to  his 
executors  to  insert  a  clause  in  the  deed 
limiting  the   estate  in  terms  to  the 
children  of  the  testator  for  their  re- 
spective lives.     The  decision  of  the 
Vice   Chancellor  was  therefore    cor- 
rect.'^     Upon  appeal  to  the  Court  of 
Errors,  this  decree  of  the  Chancellor 
was  unanimously  affirmed ;  Tollman  v. 
Wood,  26  Wendell,  9. 

The  same  principles  and  distinc- 
tions have  been  accurately  defined  and 
established,  after  great  discussion,  in 
Greorgia.  It  is  there  settled,  that  the 
rule  in  Shelley's  case  is  a  permanent 
and  inflexible  rule  of  property;  Choice 
V.  3Iarshall,  1  Kelly,  97 ;  but  that  it 
does  not  npply  to  executory  trusts, 
though  it  does  to  executed  trusts ; 
Edmondson  and  Wife  v.  Dyson,  2  Id. 
307;  Wiley,  Parish  &  Co.  and  others  v. 
Smith  and  another,  3  Id.  551,  559, 
560  :  and  the  distinction  between  the 
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two  classes  of  trust  is,  in  the  two 
latter  decisions,  stated  with  great  clear- 
ness. In  Edmondson  and  Wife  v. 
Di/soUj  Mrs.  R.  by  will  devised  and 
bequeathed  her  whole  estate  to  D.  in 
trust,  for  the  sole  and  exclusive  use 
of  her  husband  during  his  natural 
life,  and  directed  that  at  his  death 
the  trustee  should  convey  the  property 
so  bequeathed  in  trust,  to  such  per- 
son absolutely  as  the  husband  should 
by  will  appoint,  and  if  he  should  die 
intestate,  then,  that  the  trustee  should 
convey  all  the  property  to  the  heir  or 
heirs  at  law  of  the  husband  absolutely ; 
and  the  trustee  was  further  authorized 
with  the  husband's  consent  to  sell  all 
or  any  part  of  the  property,  at  such 
time  and  on  such  terms  as  he  might 
think  best,  and  to  invest  the  proceeds 
in  such  manner  as  he  might  think 
most  to  the  interest  of  the  husband, 
first  having  the  latter's  consent.  The 
husband  died  intestate,  and  the  ques- 
tion arose  in  this  case,  whether  the 
child  of  the  husband  took  as  a  pur- 
chaser under  Mrs.  R.'s  will,  or  whether 
the  whole  estate  vested  in  the  hus- 
band, and  his  child  took  as  his  heir 
in  the  regular  course  of  law.  The 
case  was  admitted  to  depend  entirely 
upon  the  question  whether  the  trust 
was  executory  or  executed.  The  judge 
of  the  Superior  Court,  below,  held  it 
to  be  executed,  and  within  the  rule 
in  JShellei/'s  case ;  but  upon  appeal 
to  the  Supreme  Court,  it  was  adjudged 
to  be  executory,  on  the  ground  that  a 
conveyance  was  to  be  made  by  the 
trustee,  and  therefore  without  the 
rule.  Mr.  Justice  Nisbet,  in  an  able 
opinion,  in  giving  judgment  on  the 
appeal,  declared  the  rule  in  Shelley's 
case  to  be  an  established  principle  of 
law  in  that  state,  and  explained  the 
grounds  of  it;    and   that  it  applies 


equally  to  real  and  to  personal  pro- 
perty ;  but  that  it  "  applies  to  legal 
estatesy  and  to  executed  trusts,  and 
does  not  apply  to  trusts  executory, 
where  the  testator  plainly  intimates 
an  intention  that  it  shall  not  apply  -/' 
that  the  inference  of  equity  in  case  of 
marriage  articles  and  executory  trusts 
proceeds  upon  the  same  ground }  and 
that  executory  trusts  are  where  some- 
thing is  left  to  be  done,  some  convey- 
ance thereafter  to  be  made.  ^^  This 
something  to  he  done/'  said  Mr.  Jus- 
tice Nisbet,  "  is  the  grand  criterion 
for  a  correct  determination  whether  a 
trust  is,  or  is  not,  executory.  What 
those  things  are  which  the  testator 
leaves  to  be  done  and  the  effect  of 
them,  are  the  pivots  upon  which  this 
discussion  turns.  It  is  argued  with 
great  force,  that  if  the  limitations  are 
perfect,  if  the  character  of  the  estates 
is  ascertained,  the  trust  is  executed. 
That  the  something  left  to  be  done 
has  no  reference  to  any  mere  act  of 
conveyancing  which  might  be  neces- 
sary to  effectuate  limitations  which 
the  testator  has  fully  declared,  but 
that  the  trust  is  executory  only  where 
the  limitations  themselves  are  not  de- 
fined, where  the  estates  are  not  ascer- 
tained, and  in  cases  where  the  testator 
only  leaves  loose  statements,  or  notes 
of  his  intention,  requiring  careful  and 
responsible  deeds,  or  other  instru- 
ments, to  be  by  the  trustee  executed, 
which  in  themselves  create  and  define 
estates,  or  which  require  a  decree  of 
chancery  to  mould  the  estates  accord- 
ing to  such  loose  memoranda.  That 
it  is  immaterial  whether  the  limita- 
tions are  legal  or  equitable ;  that  is, 
whether  the  estate  in  the  devisee  may 
be  asserted  at  law,  or  a  decree  in 
chancery  be  necessary  to  its  perfect 
enjoyment,  if  the  limitations  are  com- 
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plete,  and  there  is  no  doubt  about  the 
quantity  or  quality  of  the  estate.  I 
do  not  deny,  but  upon  principle,  it  is 
hard  to  escape  from  the  conclusiveness 
of  this  reasoning.  It  is  difficult  to 
see  any  reason  why  an  estate  to  A.  in 
trust  for  B.  for  life,  with  remainder 
to  the  heirs  of  B.  is  an  executed  trust, 
and  an  estate  to  A.  in  trust  for  B.  for 
life  with  remainder  in  fee,  to  he  con- 
veyed to  the  heirs  of  B.  is  an  execu- 
tory trust.  In  both  cases  the  inten- 
tion of  the  testator  is  the  same,  the 
estates  limited  are  the  same.  The 
only  difference  is  found  in  the  fact 
that  in  the  first  case  the  testator  is 
his  own  conveyancer,  and  the  heirs 
take  directly,  and  in  the  second  he 
makes  his  trustee  his  conveyancer, 
and  the  heirs  take  through  his  deed. 
The  thing  to  be  done  in  the  last  case, 
to  wit,  convey,  neither  restricts  nor 
enlarges  the  estate  to  the  heirs.  And 
yet  the  authorities,  as  we  shall  see, 
make  this  very  act  of  conveying,  the 
test,  or  one  of  the  principal  tests, 
of  an  executory  trust.  ...  I 
should  remark  as  explanatory  of  some 
of  the  authorities,  that  the  rule  set- 
tled is  the  same,  whether  the  act  to 
be  done  is  directed  to  be  done  by  the 
trustee,  or  is  left  to  a  court  of  Chan- 
cery. To  this  intent,  the  agency  of 
the  court  and  of  the  trustee  is  the 
same.  And  this  is  a  convenient  place 
to  remark,  that  if  the  property  in  this 
case  had  been  left  in  trust  to  D.  to 
the  husband  for  life,  and  remainder 
in  fee  to  his  heirs  at  law,  there  could 
be  no  doubt  about  its  then  being  an 
executed  trust,  and  the  rule  in  Shelley^ s 
case,  would  apply  to  and  control  it. 
But  such  are  not  the  terms  of  limita- 
tion ;  the  property  is  left  in  trust 
with  D.  to  he  conveyed  to  the  heirs  at 
law  of  the  husband.     Now  here  is 


something  left  to  be  done  by  the  trus- 
tee, and  that  something  is  a  convey- 
ance, which  brings  the  case  to  that 
direct  test  to  which  I  have  before  re- 
ferred, to  wit,  the  rule  in  Shelley^ s 
case  not  being  applicable  to  executory 
trusts ;  and  whether  a  trust  be  exe- 
cuted or  executory,  depending  upon 
something  being  left  to  be  done  by 
the  trustee,  and  that  thing  to  be  done, 
being  in  this  case,  a  conveyance  ;  does 
the  direction  to  convey  make  this  an 
executory  trust  ?  I  have  not  found 
in  the  laborious  investigation  which  I 
have  been  compelled  to  give  this  sub- 
ject, a  single  case  where  a  conveyance 
was  required  to  be  made,  however 
merely  formal  it  might  appear  to  be, 
which  has  been  determined  to  be  an 
executed  trust.''  He  then  reviews 
the  English  cases  on  executory  trusts, 
and  concludes )  ^^  From  all  of  which 
it  appears  to  me  manifest,  that  courts 
of  equity,  whether  with  or  without 
sufficient  foundation  for  the  act  in 
principle,  will  take  to  themselves  juris- 
diction in  case  of  wills,  from  the  fact 
that  the  testator  has  directed  a  con- 
veyance to  be  made  by  a  trustee ;  will 
from  that  fact  declare  a  trust  execu- 
tory in  contradistinction  to  executed ; 
will  defeat  in  such  a  case  the  rule  in 
Shelley^ s  case  in  favor  of  the  inten- 
tion of  the  testator,  by  decreeing  a 
conveyance  in  pursuance  of  his  inten- 
tion.'' In  the  case  of  Wiley,  Parish  & 
Co.  V.  Smith  and  another,  3  Kelly, 
551,  560,  the  same  distinction  is  ex- 
plained ;  and  it  is  decided  that  a  de- 
vise to  one  in  trust  for  another  and 
his  children  without  any  conveyance 
being  required  to  be  made  or  act  to 
be  done  by  the  trustee,  is  an  executed 
trust. 

The  same  distinctions  are  established 
under  the  decisions  of  Tennessee.    In 
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that  State  the  rule  in  Shelley's  case, 
after  great  discussion  and  considera- 
tion, was  deliberately  approved,  as  a 
principle  of  law  to  which  full  effect 
should  be  given ;  Polk  and  others  v. 
Faris,  9  Yerger,  210  :  though  it  is 
subject  to  the  qualification  that  if  the 
remainder  is  limited  by  will  to  "  chil- 
dren/' or  to  '^  heirs,"  obviously  in  the 
sense  of  children,  the  remaindermen 
may  take  as  purchasers;   Hughes  v. 
Cannon,  2  Humphreys,  589;  Evans 
V.  Wellsj  7  Id.  559;  but  that  execu- 
tory trusts  are  not  within  the  rule,  had 
been  decided  in  Loving  and  others  v. 
Hunter,  8   Yerger,  4,  30.     In  that 
case,  the   testator   directed  that   his 
'Mand  be  sold  for  the  best  price  that 
can  be  got,  and  the  money,  arising 
therefrom,  to  be  laid  out  in   young 
negroes,  at  the  discretion  of  my  exe- 
cutors ;''  and  "  lent''  two-thirds  of  the 
estate  ^^unto  his  three  daughters,  to 
them,  during  their  natural  lives,  and 
then  given  to  the  lawfully  begotten 
heirs  of  their  bodies ;''  and  the  other 
third,  which  he  had  previously  '^ent'' 
to  his  wife,  "  I  desire  (he  said)  may 
be  equally  divided,  after  her  decease, 
among  my  three  daughters,  to  them 
lent,    during   their   lives,    and   then 
given  to  the  lawfully  begotten  heirs 
of  their  bodies  forever/'     The  Court 
held,  in  the  first  place,  that  ^'  lent" 
for  life,  and  "  given"  to  the  heirs  of 
the  body,  made  the  former  limitation 
a  trust  only,  and  the   latter  a  legal 
estate,  so  that  the  rule  did  not  apply; 
and  in  the  next  place,  that  the  direc- 
tion that  the  land  should  be  sold  and 
laid  out  in  young  negroes  at  the  dis- 
cretion of  his  executors,  contemplated 
the  title  to  the  negroes  to  be  vested 
in  the  executors,  and  subject  to  trusts 
to  be  executed  by  them.     ''  The  idea 
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conveyed   by   this    language    (above 
cited)  is,"  said  the  court,  ^'  that  the 
executors,  in  whom  is  vested  the  title 
to  the  negroes,  are  so  to  provide,  that 
the  daughters  of  the  testator  are  to 
enjoy  the  use  of  the  property  during 
their  natural  lives,  and  then,  at  their 
death,  the  executors  are  to  give  the 
estate  to  those  who  may  then  be  heirs 
of  the  bodies  of  his  daughters.     .     . 
He  uses  the  words  (in  regard  to  one 
of  the  thirds)  "  to  them  lent,"  to  ex- 
press his  wish   and  desire,  that  the 
executors,  when   the  event   contem- 
plated may  occur,  shall  lend  to  the 
daughters    during   their   lives;    and 
when  they  die,  ^'  then,"  the  executors 
are  to  give  to  the  heirs.     In  this  view 
of  the  case,  the  word,  '^  then,"  has  its 
full  meaning  and  significancy,  as  re- 
ferring to  a  gift  then  to  be  made  by 
the  executors.     Thus  understood,  we 
see  why  the  word  "  given"  was  used, 
instead  of  the  word  give.     The  lan- 
guage used  is  equivalent  to  the  phrase, 
and  '^  then  to  be  given ;"  not  giving 
directly  himself,  but  vesting  the  estate 
in  the  executor,  who  is  empowered  to 
lend,  and  give,  as  directed  in  the  will. 
If  this  be  the  meaning  of  the  will,  and 
we  think  it  is,  it  will  be  at  once  per- 
ceived, that  the  rule  in  Shelley's  case, 
can  have  no  application  here  (it  being 
merely  an  executory  trust)  and  that  a 
daughter  took  only  an  interest  for  life; 
and  after  her  death  her  children  were 
entitled  to  the  property." — But  exe- 
cuted trusts  are  completely  within  the 
operation  of  the  rule  in  Shelley's  case; 
and  where  marriage  articles  are  ex- 
cepted out  of  the  rule,  it  is  only  on 
the  ground  of  the  settlement  being 
executory ;  and  therefore,  if  the  trusts 
in  such  articles  or  contracts  are  exe- 
cuted, a  contract  in  contemplation,  of 
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marriage  is  as  mucli  within  the  rule 
in  Shellei/'s  case  as  any  other  instru- 
ment is ;  as  was  decided  in  Carroll  v. 
Renlck  et  al.,  7  Smedes  &  Marshall, 
799,  a  case  upon  a  marriage  contract 
executed  in  Tennessee   by  residents 
there,  and  determined  under  the  de- 
cisions in  that   State.     There,  by  a 
contract  before  marriage,  personal  pro- 
perty had  been  conveyed  to  a  trustee, 
to  hold  subject  to  the  following  limi- 
tations  and  trusts,  viz.,  "from  and 
after  the  solemnization  of  said  mar- 
riage to  the  use  and  behoof  of  said 
(intended  wife,)  for  and  during  the 
term  of  her  natural  life,  and  at  her 
death  to  the  heirs  of  her  body  and 
their  heirs  forever,  and  if  she  should 
die  without  such  heirs,  or  having  such 
heirs,  and  they  should  die  before  they 
arrived  at  mature    age,  then  to  her 
brothers  by  her  mother's  side,  their 
heirs   aud  assigns  forever.      To   the 
application  of  the  rule  in   Shelley's 
case,  upon  the  authority  of  Polk  and 
others  v.  Faris,  for  the    purpose  of 
vesting  the  absolute  property  in  the 
wife,  it  was  objected  that  the  case  was 
under  a  marriage  agreement.     "  The 
answer   to   this,''    said    Mr.   Justice 
Clayton,  in   pronouncing  judgment, 
"  is,  that  marriage  agreements  already 
executed,  are  subject  to  the  same  rules, 
with  limitations  contained  in  these  in- 
struments.   It  is  only  in  cases  of  mar- 
riage articles,  where  the  settlement  is 
thereafter  to  be  made,  and  the  trusts 
are  executory,  that  an  exception  to  the 
general   rule  is   permitted.      In  the 
case   before   us,  the   settlement  was 
executed   before    the   marriage,  and 
there  is  no  room  for  the  exception." 

The  rule  in  Shelley'' s  case,  with  its 
usual  limitations,  is  received  in  South 
Carolina ;  Dott  v.  Cunnington,  1  Bay, 
453;    Carr   v.   Porter,    1    M^Cord's 


Chancery,  60,  81;   Williams  v.  Cas- 
ton,  1  Strobhart,  130 ;    Williams  v. 
Foster,  3  Hill's  So.  Car.   193:   and 
where  a  testator  bequeathed  personal 
property  in  these  words,  "  I  lend  my 
daughters  P.  S.  and  A.  H.,  each  four 
negroes  during  their  natural  lives,  and 
then  to  the  heirs  of  their  bodies,"  and 
appointed  two    persons    executors  of 
his  will  "  in  trust  for  the  intents  and 
purposes  therein  contained,"  it  was 
held  that  this  was  not  such  an  execu- 
tory trust  as  prevented  the  operation 
of  the   rule  in   Shelley^ s  case;   and 
therefore  that  the  daughter  took  the 
absolute    property   in    the   negroes; 
Hinson  and  Wife  v.  Pickett,  1  Hill's 
Chancery,    35.     But   in    Garner  v. 
Executors  of  Garner,  1  Dessaussure, 
437,  the  distinction  between  execu- 
tory and  executed  trusts  in  the  case 
of  a   marriage   settlement  was  fully 
established.   In  that  case  it  was  agreed 
by  a  settlement  before  marriage  that 
trustees  should  hold  certain  nesrroes 
in  trust,  that  the  husband  should  re- 
ceive for  life  the  rents  and  profits  of 
their  hire  and  labor,  and  then  that 
the  wife  should   receive   the   profits 
during  her  life,  and  then,  upon  the 
trust  that  the  trustees  would  deliver 
up  the  said  negroes  and  their  increase, 
to  the  heirs  of  the  body  of  the  wife. 
It  was  contended  that  if  this  had  been 
a  settlement  of  real  estate,  the  remain- 
der to  the  heirs  of  the  body  would  have 
united  with   the  estate  for   life  and 
given  the  husband  an  estate  tail,  but 
being  of  personal  estate,  that  he  took 
the   absolute   property.     The  Court, 
however,  said,  that  marriage   settle- 
ments were  diff'erent  from  trusts  under 
wills,  because  the  former  were  on  valu- 
able consideration,  and  were  to  be  car- 
ried into  execution  even  against  the 
parents,  and  if  they  were  to  put  the 
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children  completely  in  tlie  power  of 
the  parents,  there  would  be  no  object 
at  all  in  the  marriage  settlements;  pro- 
vision for  the  issue  being  the  imme- 
diate object  of  settlement,  and  in- 
tended as  an  effectual  provision.  "  The 
intent  is  plain,"  said  the  Court :  ^'  The 
trust  is  executed  as  to  the  husband 
and  wife;  executory  as  to  the  chil- 
dren. The  act  to  be  done  by  the  trus- 
tees was  to  deliver  them  to  the  chil- 
dren of  the  wife.  This  shows  clearly 
that  the  husband  and  wife  were  to 
have  only  an  usufructuary  interest, 
and  the  property  to  be  absolutely 
secured  to  the  children."  It  was  held 
accordingly,  that  the  husband  took  an 
estate  for  life,  with  remainder  to  the 
wife  for  life,  and  that  the  limitation 
over  to  the  heirs  of  the  body  of  the 
wife,  vested  the  property  in  them  at 
her  death.  "  Cases  of  marriage  set- 
tlements," said  the  Court,  ''are  dif- 
ferent from  estates  at  law,  or  mere 
trust  estates,  which  follow  the  law." 
The  principle  that  executory  trusts 
are  not  within  the  rule  in  Shelley^s 
case,  was  again  enforced  in  Porter  v. 
Dohy,  2  Richardson's  Equity,  49; 
where  real  and  personal  property  was 
by  will  directed  to  be  placed  in  the 
hands  of  a  trustee,  upon  trust  to  apply 
the  proceeds  to  the  maintenance  of 
the  testator's  children,  during  their 
natural  lives,  and  after  the  death  of 
one  of  them,  to  his  heirs  forever ;  and 
if  the  other  should  survive,  the  trustee 
was  to  keep  a  sufficiency  for  that  one's 
support,  and  dispose  of  the  rest  as  be- 
fore mentioned.  "The  test  of  an 
executory  trust,"  said  Johnson,  Ch., 
''  is,  that  the  trustee  has  some  duty  to 
perform,  for  the  performance  of  which, 
it  is  necessary  that  the  title  be  re- 
garded as  abiding  in  him.  Here, 
nothing  can  be  plainer  than  that  the 


trustee  could  not  perform  the  trusts 
conferred  on  him  without  retaining 
the  title  and  property." 

In  some  other  states,  there  are  dicta 
recognizing  the  distinction  between 
executory  trusts  in  marriage  articles 
and  wills,  and  executed  trusts ;  Hor- 
ner V.  Lyeth,  4  Harris  &  Johnson, 
431,  434;  Lessee  of  F'mdlay  v.  Rid- 
dle, 3  Binney,  139,  152. 

The  reader  desirous  to  follow  the 
views  prevailing  in  the  different  courts 
in  this  country,  upon  the  application 
of  the  rule  in  Shelley^ s  case,  may  con- 
sult the  following  cases,  in  addition 
to  those  above  cited ;  Bishoj)  v.  Sel- 
lech,  1  Day,  299 ;  Goodrich  v.  Lam- 
bert, 10  Connecticut,  448  ;  M'Feely's 
Lessee^Y.  Moore's  Heirs,  5  Ohio,  464; 
King's  Heirs  v.  King's  Administra- 
tor, 12  Id.  390 ;  reversed  on  Bill  of 
Review,  in  King  v.  Beck,  15  Id.  559 ; 
Roy  and  others  v.  Garnett,  2  Wash- 
ington, 9;  Smith  v.  Chapman,  1 
Hening  &  Munford,  240 ;  Warners  v. 
Mason  and  wife,  5  Munford,  242 ; 
Bradley  v.  Moshy,  3  Call,  50 ;  Bram- 
ble V.  Billups,  4  Leigh,  90 ;  Pry  or  v. 
Duncan  et  als.,  6  G-rattan,  27 ;  Den  d. 
Stitli's  Heirs  v.  Barnes,  1  Carolina 
Law  Repository,  484;  Williams  and 
wife  V.  Holly,  2  Id.  286 ;  Swain  v. 
Roscoe,  3  Iredell's  Law,  200;  Jou?-- 
dan  et  al.  v.  Green  et  al.,  1  Devereux's 
Equity,  270 ;  Cutlar's  Adm'rs  v.  Cut- 
lars  Executors,  2  Haywood,  154 ; 
Jarvis  et  al.  v.  Wyatt,  4  Hawks,  227  ; 
J/'  Graw  V.  Davenport  and  wife,  6 
Porter,  320,  329 ;  Woodley  v.  Find- 
lay  et  al.,  9  Alabama,  716;  3Iachen, 
Ex'r,  V.  Machen,  15  Id.  373,  375 ; 
James'  claim,  1  Dallas,  47 ;  Miller  y. 
Lynn,  7  Barr,  443 ;  In  the  matter  of 
Sanders,  4  Paige,  293 ;  Cushney  v. 
Henry,  Id.  345. 

As  a  general  rule,  it  is  well  settled, 
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that  in  the  construction  of  marriage 
articles,  the  controlling  principle  is  to 
give  effect  to  the  intention  of  the  par- 
ties; and  in  seeking  to  attain  this  end, 
the  Court  is  not  restrained  by  the 
technical  rules  which  prevail  in  limi- 
tations of  legal  estates  and  executed 
trusts,  but  indulges  in  a  liberal  inter- 
pretation, so  as  to  secure  the  protec- 
tion and  support  of  those  interests, 
which,  from  the  nature  of  the  instru- 
ment, it  must  be  presumed,  were  in- 
tended to  be  secured  :  and  if  a  settle- 
ment is  made  in  the  very  words  of  the 
articles,  yet  if  the  legal  effect  of  those 
words  is  not  according  to  the  inten- 
tion, the  settlement  will  be  reformed. 
Gaillard  v.  Porcher  et  al.,  1  M'Mul- 
lan's  Equity,  358;  Smith  v.  Max- 
^DelVs  ExW,  1  Hill's  Chancery,  101; 
ExW  of  Allen  v.  Eumph  and  others, 


2  Id.  1,  3 ;  GausG  v.  Hale,  2  Iredell's 
Equity,  241,  243;  Neves  et  al.  v. 
Scott  et  al.,  9  Howard's  S.  Ct.  197, 
212. 

With  regard  to  the  persons  in  whose 
favor  equity  will  decree  execution  of 
marriage  articles,  or  other  executory 
trusts,  see  Bleeker  v.  Bingham,  3 
Paige,  246,  249;  King  v.  Whitely, 
10  Id.  465,  468 ;  Dennison  v.  Qoeh- 
ring,  7  Barr,  175;  Neves  et  al.  v. 
Scott  et  al.,  9  Howard's  S.  Ct.  197, 
208 ;  and  in  respect  to  the  certainty 
required  in  the  trusts,  see  Sledge's 
AdmWs  et  al,  v.  Clapton,  6  Alabama, 
589,  603.  In  regard  to  the  provisions 
which  the  court  will  order  to  be  in- 
serted in  a  settlement  upon  a  married 
woman,  see  Temple  v.  Hawley,  1 
Sandford,  154,  178;  Grout  v.  Tan 
Schoonhoven,  Id.  337,  343. 
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*KEECH  V.  SANDFORD. 

OCTOBER  31,  1T26. 
REPORTED   SELECT   CASES   IN   CHANCERY,  61. 


Renewal  of  a  Lease  by  a  Trustee.] — Lease  of  a  Market  devised  to  a 
Trustee  for  the  Benefit  of  an  Infant ;  Lessor,  hefore  the  Expiration  of  the 
Lease,  refuses  to  renew  to  the  Infant ;  Trustee  takes  it  to  himself;  he  shall 
he  obliged  to  assign  to  the  Infant,  and  account  for  the  Profits. 


A  PERSON  being  possessed  of  a  lease  of  the  profits  of  a  market,  devised  his 
estate  to  a  trustee  in  trust  for  the  infant.  Before  the  expiration  of  the  term 
the  trustee  applied  to  the  lessor  for  a  renewal,  for  the  benefit  of  the  infant, 
which  he  refused,  in  regard  that,  it  being  only  of  the  profits  of  a  market, 
there  could  be  no  distress,  and  must  rest  singly  in  covenant,  which  the  infant 
could  not  do. 

There  was  clear  proof  of  the  refusal  to  renew  for  the  benefit  of  the  infant, 
on.  which  the  trustee  gets  a  lease  made  to  himself. 

Bill  is  now  brought  [by  the  infant]  to  have  the  lease  assigned  to  him,  and 
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for  an  account  of  the  profits  on  this  principle,  that  wherever  a  lease  is  renewed 
by  a  trustee  or  executor,  it  shall  be  for  the  benefit  of  cestui  que  use,  which 
principle  was  agreed  on  the  other  side,  though  endeavored  to  be  differenced 
on  account  of  the  express  proof  of  refusal  to  renew  to  the  infant. 

Lord  Chancellor  King. — I  must  consider  this  as  a  trust  for  the  infant, 
for  I  very  well  see,  if  a  trustee,  on  the  refusal  to  renew,  might  have  a  lease  to 
himself,  few  trust  estates  would  be  renewed  to  cestui  que  use.  Though  I  do 
not  say  there  is  a  fraud  in  this  case,  yet  he  [the  *trustee]  should  rather 
have  let  it  run  out  than  to  have  had  the  lease  to  himself.  This  may  L  -• 
seem  hard,  that  the  trustee  is  the  only  person  of  all  mankind  who  might  not 
have  the  lease ;  but  it  is  very  proper  that  rule  should  be  strictly  pursued,  and 
not  in  the  least  relaxed ;  for  it  is  very  obvious  what  would  be  the  consequences 
of  letting  trustees  have  the  lease  on  refusal  to  renew  to  cestui  que  use. 

So  decreed,  that  the  lease  should  be  assigned  to  the  infant,  and  that  the 
trustee  should  be  indemnified  from  any  covenants  comprised  in  the  lease,  and 
an  account  of  the  profits  made  since  the  renewal. 


Keech  v.  jSand/ord,  sometimes  called  the  Eum/ord  Market  Case,  is  usually 
cited  as  the  leading  authority  on  the  doctrine  of  constructive  trusts  arising 
upon  the  renewal  of  a  lease  by  a  trustee  or  executor  in  his  own  name  and  for 
his  own  benefit.  The  rule  here  inflexibly  laid  down  by  Lord  King  has  ever 
since  been  invariably  followed,  viz.  that  a  lease  renewed  by  a  trustee  or  exe- 
cutor, in  his  own  name,  even  in  the  absence  of  fraud  and  upon  the  refusal  of 
the  lessor  to  grant  a  new  lease  to  the  cestui  que  trust,  shall  be  held  upon  trust 
for  the  person  entitled  to  the  old  lease ;  see  Fitzgibhon  v.  Scanlan,  1  Dow, 
261,  2m',  EaweY.  Chichester,  Amb.  715;  S.  C,  1  Bro.  C.  C.  198,  n. ;  2 
Dick,  480;  Pickering  v.  Vowles,  1  Bro.  C.  C.  198;  Piersonv.  Shore,  lAtk. 
480;  Msbitt  v.  Tredennick,  1  Ball  &  B.  46;  Ahneij  v.  Miller,  2  Atk.  597; 
Edwards  v.  Lewis,  3  Atk,  588 ;  Killick  v.  Flexney,  4  Bro.  C.  C.  161 ;  Moody 
V.  Matthews,  7  Yes.  174 ;  James  v.  Dean,  11  Ves.  383 ;  Parker  v.  Brooke, 
9  Ves.  583  ;  Lovatt  v.  Knipe,  12  Ir.  Eq.  Bep.  124;  see  also  Walley  v.  Walley, 
1  Vern.  484 ;  and  Eolt  v.  Holt,  1  Ch.  Ca.  190,  which  seems  to  be  the  oldest 
case  upon  the  subject.  The  same  rule  applies  also  to  an  executor  de  son  tort 
renewing  in  his  own  name :  Mulvany  v.  Billon,  1  Ball  &  B.  409 ;  Griffin  v. 
Griffin,  1  S.  &  L.  352.  But  where  a  trustee  obtains  a  new  lease,  which  com- 
prises, not  only  the  premises  in  the  original  lease,  but  also  additional  lands, 
the  trusts  will  not  attach  upon  the  additional  lands ;  Acheson  v.  Fair,  3  D. 
&W.  512;  2C.  &L.  208. 

The  ground  of  decreeing  renewals  by  trustees  and  executors  to  enure  to  the 
benefit  of  cestuis  que  trust  is  public  policy  to  prevent  persons  in  such  situations 
from  acting  so  as  to  take  a  benefit  to  themselves  :    Griffin  v.  Griffin, 
*1  S.  &  L.  354,  per  Lord  Kedesdale;  and  see  Blewett  v.  Millett,  7  Bro.  L        -I 
P.  C.  367,  Toml.  ed. 

So,  if  a  person  having  a  limited  interest  in  a  renewable  lease,  as  a  tenant 
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for  life,  renews  it  in  his  own  name,  he  will  be  held  a  trustee  for  those  entitled 
in  remainder  to  the  old  lease  :  {Rawc  v.  Chichester,  Amb.  715 ;  S.  C,  2  Dick. 
480  ;  1  Bro.  C.  C.  198,  n. ;  Taster  v.  Marriott,  Amb.  668  ;  Owen  v.  Williams, 
Amb.  734;  Copjpin  v.  Fernyhough,  2  Bro.  C.  C  291;  Bowles  v.  Stewart,  1 
S.  &  L.  209 ;  Randall  v.  Russell,  3  Mer.  190  ;  Giddings  v.  Giddings,  3  Buss. 
241 ;  Neshitt  v.  Tredennich,  1  Ball  &  B.  46 ;  Eijre  v.  Dolphin,  2  Ball  &  B. 
290 ;  Tanner  v.  Elworthy,  4  Beav.  487  ;  Waters  v.  Bailey,  2  You.  &  Coll.  C. 
C.  224;  Bucldey  v.  Lanauze,  L.  &  G-.,  t.  Plunk.  327;  Hill  v.  Mill,  12  Jr. 
Eq.  Bep.  107 ;  Mill  v.  Hill,  3  H.  L.  Cas.  828;)  and  in  the  case  of  a  tenant 
for  life  under  a  will,  even  although  the  original  lease  may  have  expired  during 
the  life  of  the  testator,  who  had  continued  to  hold  merely  as  a  tenant  from 
year  to  year.  See  James  v.  Dean,  11  Yes.  383;  S.  C,  15  Ves.  236,  where 
a  testator  bequeathed  leaseholds  for  years  determinable  upon  lives  to  his  widow 
(who  was  his  residuary  legatee  and  executrix)  for  life,  with  remainder  over; 
the  term  expired  during  the  testator's  life,  who  continued  to  hold  as  tenant 
from  year  to  year :  a  subsequent  lease,  obtained  by  his  widow,  was  held  to  be 
subject  to  the  trusts  of  the  will,  as  the  residue  of  the  term  at  his  death,  if 
any,  however  short,  would  have  been.  '^The  question,'^  said  Lord  Eldon 
(see  11  Ves.  395,)  '^  is,  as  the  interest  which  passed  at  the  testator's  death 
was  an  interest  he  could  bequeath  by  a  will  antecedent  to  his  acquiring  it, 
and  that  interest,  though  but  a  tenancy  from  year  to  year,  being  bequeathed 
to  one  for  life,  with  remainder  to  another,  if,  during  the  tenancy  of  the  person 
who  took  for  life,  acting  upon  the  goodwill  that  accompanies  the  possession, 
she  gets  a  more  durable  term,  whether  the  persons  who  are  to  take  against 
her,  are  or  are  not  entitled  to  say,  that  term  is  acquired  for  their  benefit  as 
well  as  her  own.  If  she  had  died  in  his  lifetime,  his  term  from  year  to  year 
would  have  passed  to  the  remainderman,  who  would  have  been  specifically 
entitled  to  it.  The  consequence  is,  the  term,  though  short,  is  bequeathed  in 
these  particular  estates  ;  and  it  cannot  depend  upon  the  question,  whether  the 
interest  is  long  or  short.  Suppose  only  a  quarter  of  a  year  subsisted  at  the 
death  of  the  testator,  if  the  tenant  for  life  did  renew,  it  must  have  been  as 
well  for  the  benefit  of  the  persons  to  take  afterwards  as  herself."  If,  however, 
the  testator  in  James  v.  Dean  had  only  been  tenant  at  will  or  at  sufferance, 
the  widow  upon  renewal  of  the  lease  would  not  have  been  a  trustee  for  the 
persons  to  whom  the  *leaseholds  were  bequeathed  in  remainder,  for  as 
L  -^  a  tenancy  at  will  or  at  sufferance  would  have  determined  upon  the 
death  of  the  testator,  no  interest  would  have  passed  to  them  by  the  will ;  but 
Lord  Eldon  was  inclined  to  think,  that,  had  the  widow  not  been  residuary 
legatee,  she  would,  in  such  a  case,  have  been  a  trustee  for  the  residuary  lega- 
tee. "The  question,'^  observed  his  Lordship,  (see  11  Yes.  392,)  "is  new, 
whether  an  executrix,  dealing  with  the  opportunities  which  she  derives  by  her 
succession  without  title  to  the  estate  a  tenant  by  sufferance  or  at  will  had  held, 
is  a  trustee  for  the  person,  who  cannot  say  he  took  an  interest  under  the  will, 
or  whether  it  is  to  be  said  against  her  only,  that  the  advantage  she  made  of 
those  opportunities  should  be  for  the  general  estate.  The  result  is  this :  I 
think  it  is  impossible  she  could  hold  it  for  herself     Not  applying  it  to  this 


KEECH     V.     SANDFORD.  87 

case,  but  supposing  another  person,  not  the  wife,  was  residuary  legatee,  the 
question,  I  should  think,  would  be  in  favor  of  that  other  residuary  legatee, 
being  a  casual  advantage  from  the  dealing  of  the  executrix.'^  See  also  Ran- 
dall V.  Russell,  3  Mer.  190;  Mill  v.  Hill,  3  H.  L.  Cas.  866. 

Although  a  tenant  for  life  of  a  lease  under  a  settlement  be  himself  the  au- 
thor of  it,  if  he  renew  the  lease  in  his  own  name,  he  will  be  a  trustee  for  the 
parties  interested  under  the  settlement:  Pickering  v.  Yowles,  1  Bro.  C.  C. 
197;  Colegrave  v.  Manhy,  6  Madd.  72;  S.  C,  2  Russ.  238.  And  the  fact  of 
the  settlement  containing  a  special  provision  that  a  particular  renewal  shall 
enure  for  the  benefit  of  the  trust,  will  not  prevent  the  application  of  the 
general  rule  :  Tanner  v.  Elimrtliy,  4  Beav.  487. 

In  Broohman  v.  Hales,  2  Y.  &  B.  45,  a  tenant  for  life  of  renewable  lease- 
holds had  a  general  power  of  appointment,  which  she  did  not  exercise ;  it  was 
held  that  a  renewal  in  her  own  name,  not  being  an  execution  of  the  power, 
enured  over  at  her  death  for  the  benefit  of  the  remainderman. 

If  one  of  several  persons  jointly  interested  in  a  lease  renew  it  in  his  own 
name,  he  will  hold  in  trust  for  the  others,  according  to  their  respective  shares. 
Thus,  in  Palmer  v.  Young,  1  Vern.  276,  one  of  three  who  held  a  lease  under 
a  dean  and  chapter,  surrendered  the  old  lease,  and  took  a  new  one  to  himself : 
the  Court  said  it  should  be  a  trust  for  all.  See  also  Hamilton  v.  Denny,  1 
Ball  &  B.  199;  Jackson  v.  Welsh,  L.  &  a.,  t.  Plunk.  346.  And  if  a  person 
jointly  interested  with  an  infant,  renew,  and  the  renewed  lease  turn  out  not  to 
be  beneficial,  the  person  renewing  must  sustain  the  loss ;  if  beneficial,  the  in- 
fant can  claim  his  share  of  the  benefit  to  be  derived  from  it.  This  is  the 
peculiar  privilege  of  the  unprotected  situation  of  the  infant.  But  to  any  sums 
which  may  have  been  paid  for  the  renewal  of  the  lease,  or  in  consequence  p^^n  -t 
of  *it,  the  infant  must  contribute  his  due  proportion,  before  he  can  claim 
any  advantage  :  Ex  parte  Grace,  1  B.  &  P.  376. 

So,  likewise,  if  a  partner  renew  a  lease  of  the  partnership  premises  on  his 
own  account,  he  will  be  held  a  trustee  of  it  for  the  firm.  "  It  is  clear," 
observes  an  eminent  judge,  ^^that  one  partner  cannot  treat  privately,  and 
behind  the  backs  of  his  co-partners,  for  a  lease  of  the  premises  where  the 
joint  trade  is  carried  on,  for  his  own  individual  benefit :  if  he  does  so  treat, 
and  obtains  a  lease  in  his  own  name,  it  is  a  trust  for  the  partnership.  In  this 
respect  there  can  be  no  distinction,  whether  the  partnership  is  for  a  definite 
or  indefinite  period.  If  one  partner  might  so  act  in  the  latter  case,  he  might 
equally  in  the  former.  Supposing  the  lease  and  the  partnership  to  have  differ- 
ent terms  of  duration,  he  might,  having  clandestinely  obtained  a  renewal  of 
the  lease,  say  to  the  other  partners,  ^  The  premises  on  which  we  carried  on  our 
trade  have  become  mine  exclusively ;  and  I  am  entitled  to  demand  from  you 
whatever  terms  I  think  fit,  as  the  condition  for  permitting  you  to  carry  on 
that  trade  here  :' "  per  Sir  William  Grant,  M.  R.,  in  Feather stonhaugh  v. 
Fenwick,  17  Ves.  311.  See  also  Alder  v.  Fouracre,  3  Swanst.  489 ;  Fawcett 
V.  Whitehouse,  1  Kuss.  &  My.  132.  Clegg  v.  Edmonson,  22  Beav.  125.  In 
Clegg  v.  Fishwick,  1  Mac.  &  Gr.  294 ;  the  plaintiff's  husband  being  engaged 
in  partnership  with  other  persons,  they  took  a  lease  in  1828  of  certain  coal 
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mines,  for  the  purposes  of  the  partnership.  He  died  in  1836,  and  the  plain- 
tiff took  out  letters  of  administration.  There  was  no  provision  made  for  the 
continuance  of  the  partnership  with  the  administratrix ;  but  it  was  in  fact 
carried  on  between  her  and  the  other  partners  up  to  the  year  1849,  the  same 
partnership  property  being  used  for  the  purposes  of  the  partnership.  In  that 
year  the  old  lease  having  expired  a  new  lease  was  taken  by  some  of  the  other 
partners,  without  the  privity  of  the  plaintiffs.  It  was  held  by  Lord  Cottenham, 
C,  that  the  Administratrix  was  entitled  to  a  Receiver  in  respect  of  the  intes- 
tate's share  of  the  partnership  including  the  renewed  lease. 

If  a  mortgagee  renew  a  lease,  the  renewal  shall  be  for  the  benefit  of  the 
mortgagor,  paying  the  mortgagee  his  charges ;  and  per  Lord  Chancellor  Not- 
tingham, ''  The  mortgagee  here  doth  but  graft  upon  his  stock,  and  it  shall  be 
for  the  mortgagor's  benefit :"  Rushworth's  case,  Freem.  12;  Luckln  v.  Rush- 
worth,  Finch.  392  ;  S.  C,  2  Ch.  Rep.  113;  Darrelly.  Whitchot,  2  Ch.  Rep. 
59 ;  nor  will  the  case  be  altered  by  the  expiration  of  the  lease  before  renewal ; 
Rahestraw  v.  Brewer,  2  P.  Wms.  610.  See  Neshitt  v.  Tredennick,  1  Ball 
r*4-|  1  ^  ^-  ^^-  ^^  ^^^  other  *hand,  if  a  lessee  mortgage  leaseholds,  and 
afterwards  obtain  a  new  lease,  the  new  lease  will  be  held  a  graft  on  the 
old  one^for  the  benefit  of  the  mortgagee  :  Smith  v.  Chichester,  1  C.  &  L.  486. 
Upon  the  same  principle,  if  a  person  entitled  to  a  lease,  subject  to  debts, 
legacies,  or  annuities,  renews,  the  incumbrances  will  remain  a  charge  upon  the 
renewed  lease  :  Jackson  v.  Welsh,  L.  &  Gr.,  t.  Plunk.  346  ;  Winslow  v.  Tighe, 

2  Ball  &  B.  195 ;  Stuhhs  v.  Roth,  2  Ball  &  B.  548 ;  Wehh  v.  Lugar,  2  You. 
&  Coll.  Exch.  Ca.  247  j  Jones  v.  Kearney,  1  C.  &  L.  34. 

If  a  person,  having  the  right  of  renewal,  sells  such  right,  the  money  pro- 
duced by  the  sale  will  be  affected  with  the  same  trusts  as  the  leaseholds,  if 
renewed,  would  have  been.  Thus,  in  Owen  v.  Williams,  Amb.  734,  where 
a  tenant  for  life  of  a  crown  lease  applied  for  a  further  term,  but  a  powerful 
opponent  having  applied  for  a  grant,  the  tenant  for  life  gave  up  her  pretensions 
for  a  sum  of  money.  Lord  Apsley,  upon  the  authority  of  the  principal  case, 
held  that  the  money  ought  to  be  settled  upon  the  same  trusts  as  the  lease. 

A  person  acting  as  agent,  or  in  any  similar  capacity,  for  a  person  having  an 
interest  in  a  lease,  cannot  renew  for  his  own  benefit.     See  Edwards  v  Lewis, 

3  Atk.  538;  Griffin  v.  Griffin,  1  S.  &  L.  352;  Mulvany  v.  Dillon,  1  Ball  & 
B.  417 ;  and  Mulhallen  v.  Marum,  3  D.  &  W.  317;  in  which  case  a  lease 
was  obtained  by  a  person  standing,  by  delegation,  in  the  place  of  guardians, 
and  who,  at  the  same  time,  filled  the  characters  of  agent,  receiver,  and  tenant; 
it  was  set  aside  by  Sir  Edward  Sugden,  L.  C,  upon  the  equity  arising  out  of 
those  relations  and  upon  public  policy. 

A  trustee  who  has  renewed  will  be  directed  to  assign  the  lease,  free  from 
incumbrances,  except,  it  seems,  any  lease  made  by  him  bona  fide  at  the  best 
rent;  {Bowles  v.  Stewart,  1  S.  &  L.  230;)  and  he  must  account  also  for  the 
mesne  rents  and  profits  and  fines  which  he  may  have  received;  (^Mulvany  v. 
Dillon,  1  Ball  &  B.  409 ;  Walley  v.  Walley,  1  Yern.  484;  Luckin  v.  Rushworth, 
Finch.  392  ;  Blewett  v.  3Iillett,  7  Bro.  P.  C.  367,  Toml.  ed. ;  Rawey.  Chiches- 
ter, Amb.  715  ;)  even  although  the  lease  had  expired  before  the  bill  was  filed  : 
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Eyre  v.  Dolphin,  2  Ball  &  B.  290.  But  where  a  tenant  for  life  lias  renewed, 
the  account  will  commence  only  from  his  decease  :  Giddings  v.  Giddings,  3 
Buss.  241.  On  the  other  hand  the  person  who  has  renewed  the  lease  will  be 
entitled,  as  in  the  principal  case,  to  be  indemnified  against  the  covenants  he 
may  have  entered  into  with  the  lessor ;  (  Giddings  v.  Giddings,  3  Buss.  241 ;) 
and  he  will  also  have  a  lien  upon  the  estate  for  the  costs  and  expenses  of 
renewing  the  lease,  with  interest;  {Rowe  y.' Chichester,  Amb,  *715,  r*49T 
720 ;  Coppin  v.  Fernyhough,  2  Bro.  C.  C.  291 ;  Lawrence  v.  Maggs, 
1  Eden,  453,  and  note;  James  v.  Dean,  11  Ves.  383 ;  Kempton  v.  Packman, 
cited  7  Yes.  176 ;)  and  for  the  expenses  of  lasting  improvements ;  (^Holt  v. 
Holt,  1  Ch.  Ca.  190 ;  and  see  Lawrence  v.  Maggs,  and  note ;  Mill  v.  Hill,  3 
H.  L.  Cas.  828,  869 ;)  even  though  incurred  after  the  institution  of  the  suit ; 
(  Walley  v.  Walley,  1  Yern.  487 ;)  but  not  for  any  improvements  adopted  as 
a  mere  matter  of  taste,  or  as  a  matter  of  personal  convenience ;  {Mill  v.  Hill, 
3  H.  L.  Cas.  869 ;)  at  the  same  time  there  may  be  many  charges  in  the  nature 
of  waste,  and  as  to  deterioration,  which  must  be  set  off  against  anything  found 
due  in  respect  of  improvements.  (76.)  So,  also,  will  a  tenant  for  life  have  a 
lien  for  such  proportion  of  the  fine  upon  renewal  as  ought  to  be  borne  by  the 
remainderman  :  Lawrence  v.  Maggs,  and  note  by  Eden.  As  to  contribution 
towards  payment  of  fines  upon  renewals,  see  White  v.  White,  9  Yes.  554 ; 
FlaytersY.  Abbott,  2  My.  &  K.  97;  Earl  of  Shaftesbury  y ,  Duhe  of  Marlbo- 
rough, 2  My.  &  K.  Ill ;  Reeves  v.  Creswick,  3  You.  &  Coll.  Exch.  Ca.  715 ; 
Jones  V.  Jones,  5  Hare,  440 ;  Giddings  v.  Giddings,  3  Buss.  241,  259. 
Tudor's  Lead.  Cas.  Beal.  Prop.  50,  59. 

The  same  remedies  which,  as  we  have  before  seen,  may  be  had  against  trus- 
tees, executors,  and  persons  with  limited  interests,  renewing  leases  in  their 
own  names,  may  also  be  had  against  volunteers  claiming  through  them ; 
{Boiules  V.  Stewart,  1  S.  &  L.  209;  EyreY.  Dolphin,  2Ball&B.  290;  Blew- 
ett  V.  Millet,  7  Bro.  P.  C,  Toml.  ed.,  367  ;)  and  against  purchasers  from  them, 
with  notice  express  or  implied  :  Walley  v.  Walley,  1  Yern.  484;  Eyre  v,  Dol- 
phin, 2  Ball  &  B.  290  ;  Parker  v.  Brooke,  9  Yes.  583.  In  Coppin  v.  Ferny- 
hough,  2  Bro.  C.  C.  291,  a  recital  in  a  lease,  assigned  to  a  mortgagee,  of  the 
surrender  of  a  former  lease,  in  which  mention  was  made  of  the  settlement 
under  which  the  cestui  que  trust  claimed,  was  held  to  be  constructive  notice. 

And  where  a  deed  by  which  the  lease  is  settled  is  registered  under  the 
Irish  Begistry  Act,  (6  Ann.  A.  2,)  a  purchaser,  although  without  notice  from 
a  person  having  a  limited  interest,  who  has  renewed  the  lease  in  his  own  name, 
will  be  held  to  be  a  trustee  for  the  parties  interested  under  the  settlement : 
Hill  V.  Mill,  12  Ir.  Eq.  Bep.  107  ;  S.  C.  nom.  MHIy.  Hill,  3  H.  L.  Cas.  828. 

But  the  cestui  que  trust  may  be  bound  by  acquiescence  and  lapse  of  time. 
See  Isald  v.  Fitzgerald,  cited  in  Owen  v.  Williams,  Amb.  735,  737 ;  Norris  v. 
Le  Neve,  3  Atk.  38;  Jackson  v.  Welsh,  L.  &  G.,  t.  Plunk.  346. 

It  is  undetermined  whether  the  purchase  of  the  reversion  from  the  lessor  by 
trustees  or  a  tenant  for  life  of  a  lease  comes  within  the  *rule  which  ^  ^ .  o-i 
precludes  them  from  renewing  such  lease  for  their  own  benefit,  although 
such  a  purchase  may  be  made  from  a  stranger.    In  Randall  v.  Russell,  3  Mer. 


90  PURCHASES  BY  TRUSTEES. 

190,  where  a  tenant  for  life  of  leaseholds  held  of  a  college,  purchased  the 
reversion  in  fee  from  a  stranger,  to  whom  the  college  had  sold  it;  upon  a  bill 
filed  by  the  remaindermen,  contending  that  the  situation  of  the  tenant  for  life 
gave  her  an  opportunity  to  make  the  purchase,  and  that  she  ought  to  be  turned 
into  a  trustee  of  the  reversion  for  them,  Sir  William  Grant,  M.  11.,  said  that 
no  case  was  mentioned  in  which  this  sort  of  equity  had  been  carried  to  such  a 
length.  The  college  had  aliened  the  property  to  an  individual.  The  benefit 
attending  the  tenant  right  of  renewal  with  a  public  body  was  gone,  and  a  lease 
at  rack  rent  was  all  that  was  to  be  expected  from  the  private  proprietor.  His 
Honor,  therefore,  held,  that  the  reversion  was  not  subject  to  the  trusts  of  the 
will.  With  respect  to  the  question,  whether  the  tenant  for  life  could  have 
become  a  purchaser  of  the  reversion,  not  from  a  mere  stranger,  but  from  the 
college,  his  Honor  observed,  that  it  might  be  said  that  she  thereby  intercepted 
and  cut  off  the  chance  of  future  renewals,  and  consequently  made  use  of  her 
situation  to  prejudice  the  interests  of  those  who  stood  behind  her;  and  that 
there  might  be  some  sort  of  equity  in  their  claim  to  have  the  reversion  consi- 
dered as  a  substitution  for  those  interests,  although  he  was  not  aware  of  any 
decision  to  that  effect.  See  Hardman  v.  Johnson,  3  Mer.  347 ;  Norris  v.  La 
Neve,  3  Atk.  37 ;  Lesley^ s  case,  Freem.  52.  Where,  however,  the  executor  of 
a  mortgagee  purchased  the  equity  of  redemption  of  the  mortgaged  estate  in 
his  own  name,  with  the  money  due  on  the  mortgage  and  a  small  advance 
beyond  it,  he  was  held  to  be  a  trustee  of  the  purchased  property  for  the  benefit 
of  the  testator's  estate.     Fosbroolce  v.  Balgiiy,  1  My.  &  K.  226. 

A  quasi  tenant  in  tail  of  leaseholds,  being  the  absolute  owner  of  them,  is 
not  bound  by  the  same  equities  as  persons  having  merely  limited  interests ; 
thus,  where  a  testator  devised  leaseholds  for  lives  to  trustees  for  A.  and  the 
heirs  of  his  body,  and  if  he  should  die  without  issue,  remainder  to  B.,  A.  sur- 
rendered the  old  lease,  and  took  a  new  one  to  himself  and  his  heirs  for  three 
new  lives,  and  died  without  issue,  having  devised  the  leaseholds  to  his  widow 
for  life,  remainders  over.  A  bill,  filed  by  B.,  to  have  the  benefit  of  the  new 
lease,  insisting  that  the  surrender  of  the  old  lease,  and  taking  the  new  one, 
was  not  sufiicient  to  bar  the  limitation  to  him,  and  that  those  claiming  under 
A.  ought  to  be  held  trustees  of  the  new  lease,  was  dismissed  :  Blake  v.  Blake 
1  Cox,  266. 

r  *441  Where  a  stranger  obtains  a  renewal  *of  a  lease,  or  a  reversionary 
lease,  the  old  tenant  has  no  equity  against  him  :  Lee  v.  Lord  Veimon, 
5  Bro.  P.  C.  10,  Toml.  ed. ;  Farl  of  Sandwich  v.  Earl  of  Litchfield ,  Colles, 
P.  C.  104 ;  Stokes  v.  Clarke,  Colles,  P.  C.  192  ;  Neshitt  v.  Tredennick,  1 
Ball  &  B.  29;  Lesley's  case,  Freem.  52;  The  Attorney- General  y.  Gains,"!! 
Beav.  63.  Nor,  it  seems,  has  a  lessee  any  equity  against  his  sub-lessee,  who 
obtains  a  renewal  from  the  head  landlord  without  consulting  him  :  Maunscll 
V.  O'Brien  J  1  Jones,  176,  Exch.  Rep.  (Ireland). 

[Whether  a  partner  who  obtains  a  conveyance  of  the  reversion  of  a  lease 
which  has  been  made  for  partnership  purposes,  for  his  own  benefit,  without 
communicating  the  object  he  has  in  view  to  his  co-partners,  will  be  regarded 
as  a  trustee  for  the  firm,  seems  to  be  doubtful,  but  a  trust  will  certainly  follow, 
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if  he  represents  himself  to  be  buying  for  the  common  good,  and  thus  obtains 
a  grant  which  might  otherwise  have  been  refused :  Anderson  v.  Lemon,  4 
Sandford,  552 ;  4  Selden,  236.  The  point  arose  in  Anderson  v.  Lemon,  where 
Gardiner,  J.,  held  the  following  language  in  delivering  the  opinion  of  the 
Court :  "  In  a  note  to  Moody  v.  Matthews,  (7  Yes.  185,  Sumner's  Ed.,)  it  is 
said,  as  a  deduction  from  adjudged  cases,  that  with  a  possible  exception  in 
favor  of  a  bona  fide  purchaser,  it  seems  to  be  an  universal  rule  that  no  one 
who  is  in  possession  of  a  lease,  or  a  particular  interest  in  a  lease,  which  lease  is 
affected  with  any  sort  of  equity  in  behalf  of  third  persons,  can  renew  the  same 
for  his  own  use  only,  but  such  renewal  must  be  construed  as  a  graft  upon  the 
old  stock.  In  Featlierstonhaugh  v.  Fenwich,  (17  Ves.  298,)  it  was  held  that  a 
renewal  obtained  one  month  before  the  expiration  of  the  lease,  by  two  of  three 
partners,  for  their  own  benefit,  enured  to  the  partnership  and  must  be  accounted 
for  as  partnership  property.  But  it  has  been  held  in  several  cases,  that  during 
the  continuance  of  the  lease,  any  one,  even  a  trustee  of  the  leasehold  interest, 
may  purchase  the  reversion  in  'fee  on  his  sole  account,  for  although  the  cestui 
que  trust  will  be  deprived  of  all  claim  of  renewal^  yet  it  has  been  thought 
impossible  to  consider  the  purchase  of  the  inheritance  as  a  graft  upon  leasehold 
or  life  interests  :  (7  Yes.  186,  note,  Sumner's  Ed.;  3  Meriv.  197,  352;  3  Atk. 
38.)  The  learned  Judge  who  delivered  the  opinion  of  the  Superior  Court,  was 
therefore  correct  in  saying  that  a  co-partner  was  at  liberty  to  make  the  pur- 
chase stated  in  this  case,  under  circumstances  free  from  deception  and  fraud, 
and  consequently  to  retain  it.'^  But  it  was  notwithstanding  decided,  that 
although  the  defendant  would  have  been  entitled  to  the  benefit  of  his  pur- 
chase, if  his  conduct  had  been  fair  and  open,  yet,  as  he  had  been  guilty  of 
misrepresentation  to  the  vendor,  and  concealment  from  his  co-partners,  equity 
would  redress  the  wrong  by  raising  a  trust  for  their  benefit.] 


It  is  a  principle  firmly  maintained  himself  of  the  character  of  trustee  for 
in  the  equity  jurisprudence  of  this  another;  and  this  by  his  own  act  he 
country,  that  a  trustee  is  not  at  liberty  cannot  do.  The  cestui  que  trust  has 
to  act  or  contract  for  his  own  benefit  a  claim  to  his  entire  services  about 
in  regard  to  the  subject  of  the  trust,  the  subject  which  has  been  confided 
and  that  the  advantage  of  all  that  he  to  him ;  and  equity,  therefore,  affects 
does  about  the  trust  property  shall  with  a  trust  all  his  transactions  and 
accrue  to  the  cestui  que  trust,  if  the  agreements  in  respect  to  it ;  at  least 
latter  desire  it.  An  independent  in-  it  does  so  at  the  option  of  the  cestui 
terest  in  a  trustee,  in  the  subject  of  que  trust.  This  claim  extends  as  well 
the  trust,  would,  in  its  very  nature,  to  the  knowledge,  as  to  the  influence 
be  an  interest  hostile  to  the  cestui  que  and  power,  which  the  trustee  obtains 
trust ;  and  that  is  repugnant  to  the  from  his  situation  :  and  if  a  person, 
relation  which  the  trustee  has  assum-  from  being  placed  in  a  relation  of  con- 
ed. So  far  as  he  acts  about  the  pro-  fidence  towards  another,  or  being  em- 
perty  for  himself,  distinctly,  he  devests  ployed  in  any  fiduciary  capacity  about 
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property,  acquires  peculiar  informa- 
tion about  its  value,  or  circumstances, 
or  condition,  he  is  disabled  from  ex- 
ercising this  information  for  his  own 
benefit,  in  opposition  to  him  by  whose 
confidence  he  obtained  it.  And  this 
is  not  confined  to  cases  of  express  and 
formal  trusts ;  the  rule  is  applied  as 
far  as  the  principle  and  morality  and 
policy,  upon  which  it  is  founded,  ex- 
tend. Wherever  a  confidence  is  per- 
mitted, a  duty  is  assumed,  and  a  trust 
is  the  medium  by  which  chancery 
enforces  mere  duties  in  respect  to  pro- 
perty. Wherever  one  person  is  placed 
in  such  relation  to  another,  by  the  act 
or  consent  of  that  other,  or  the  act 
of  a  third  person,  or  of  the  law,  that 
he  becomes  interested  for  him,  or  in- 
terested with  him,  in  any  subject  of 
property  or  business,  he  is  prohibited 
from  acquiring  rights  in  that  subject 
antagonist  to  the  person  with  whose 
interests  he  has  become  associated. 
If  one  comes  into  an  interest,  by  the 
permission  of  another,  or  accepts  an 
interest  with  another  by  the  act  of  a 
third  person  or  of  the  law,  as  in  the 
case  of  tenants  in  common  under  the 
same  will  or  descent,  an  implied  obli- 
gation arises  to  sustain  the  common 
interest  into  which  he  has  been  ad- 
mitted; and  equity  vindicates  it  in 
the  form  of  a  trust.  A  fiduciary  obli- 
gation sufiicient  to  lead  to  the  enforce- 
ment of  the  prohibitory  principle  con- 
sidered in  Keech  v.  Sandford,  is  re- 
cognized as  resting  upon  executors 
and  administrators,  guardians,  agents, 
mortgagees,  tenants  for  life,  joint-ten- 
ants and  co-parceners,  tenants  in  com- 
mon coming  in  under  the  same  pur- 
chase or  descent,  and  vendees  up  to 
the  time  of  the  completion  of  the 
conveyance. 

That  the  renewal  of  a  lease  by  a 


trustee  enures  to  the  benefit  of  the 
cestui  que  trust,  is  universally  admit- 
ted in  this  country.  *  ^  If  we  go  through 
all  the  cases,''  said  Chancellor  Kent, 
in  Davoue  v.  Fanning,  2  Johnson's 
Chancery,  252,  258,  "  I  doubt  whe- 
ther we  shall  find  the  rule  and  the 
policy  of  it,  laid  down  with  more 
clearness,  strictness  and  good  sense 
(than  in  Keech  v.  Sandford.^  This 
decision  has  never  been  questioned ; 
and  that  a  trust  results  on  the  renewal 
of  an  infant's  lease,  has  since  been 
regarded  as  a  familiar  point."  The 
authority  of  Keecli  v.  Sandford,  and 
the  principle  established  by  it,  are 
also  acknowledged  in  M'Clanachan's 
Heirs  v.  Henderson' s,  2  Marshall's 
Kentucky,  388,  389 ;  Cox's  Heirs  v. 
Cox  &  Talhert,  Peck,  443,  450; 
Wallington' s  Estate,  1  Ashmead,  307, 
310;  and  per  Rogers,  J.  in  Fisk  v. 
Sarher,  6  Watts  &  Sergeant,  18,  31, 
35.  ''In  chancery,"  said  Duncan, 
J,  in  The  Case  of  Heager's  Execu- 
tors, 15  Sergeant  &  Rawle,  65,  66, 
''  the  principle  is  one  never  departed 
from,  and  is  as  binding  as  any  axiom 
of  the  common  law ;  that  he  who  takes 
upon  him  a  trust  takes  it  for  the  bene- 
fit of  him  for  whom  he  is  intrusted, 
hut  not  to  take  any  advantage  for 
himself  A  trustee  shall  never  be 
permitted  to  raise  in  himself  an  in- 
terest opposite  to  that  of  his  cestui 
que  trust.  ...  If  a  trustee  or 
executor  obtain  the  renewal  of  a  term 
in  trust,  such  renewal  shall  be  for  the 
benefit  of  the  trust :  Holt  v.  Holt,  1 
Chan.  Cas.  191.  Nor  will  the  cir- 
cumstance of  the  lessor  having  refused 
to  renew  to  the  cestui  que  trust,  he 
being  an  infant,  diff"er  the  case :  Chan. 
Cas.  61.  There  cannot  well  be  a 
stronger  proof  of  the  inflexibility  of 
the  rule  than  this :  he  may  decline 


KEECH     V.     SANDFORD. 


93 


t 


r 


to  accept  the  lease ',  but  if  he  does, 
though  the  lessor  would  not  grant  the 
benefit  to  the  infant,  if  his  trustee 
chooses  to  take  it,  it  enures  to  the  be- 
nefit of  the  infant."  ^'  Where  an 
executor  or  guardian,"  said  Kennedy, 
J.,  in  Galhraith  v.  Elder,  8  Watts, 
81,  94,  95,  ^'  renews  a  lease,  though 
with  his  own  money,  such  renewal 
shall  be  deemed  to  be  in  trust  for  the 
person  beneficially  interested  in  the 
old  lease."  The  same  principle,  in 
its  application  as  between  mortgagor 
and  mortgagee,  was  established  in 
Holdridge  v.  Gillespiej  2  Johnson's 
Chancery,  30.  There,  the  mortgagee 
of  a  lease  had  surrendered  up  the  old 
lease,  and  taken  a  new  one  in  his  own 
name ;  and  the  mortgagor  sought  re- 
lief in  equity  by  a  bill  in  the  nature 
of  a  bill  to  redeem.  <'  The  plaintiff," 
said  Chancellor  Kent,  ^'is  entitled  to 
redeem  the  whole  of  the  premises  con- 
tained in  the  lease,  and  to  have  the 
entire  advantage  of  the  new  lease,  on 
such  redemption.  The  renewed  lease 
enures  for  the  benefit  of  the  mortga- 
gor. According  to  the  cases  of  3Ian- 
love  V.  Bale,  and  of  Rakestraio  v. 
Brewer,  (2  Yern.  84;  2  P.  Wms. 
511,)  the  additional  term  comes  from 
the  same  old  root,  and  is  subject  to 
the  same  equity  of  redemption,  other- 
wise hardship  and  oppression  might 
be  practised  upon  the  mortgagor.  It 
is  analogous,  in  principle,  to  the  case 
of  a  trustee  holding  a  lease  for  the 
benefit  of  the  cestui  que  trust.  Courts 
of  equity  have  said,  that  if  he  makes 
use  of  the  influence  which  his  situa- 
tion enables  him  to  exercise,  to  get  a 
new  lease,  he  shall  hold  it  for  the  be- 
nefit of  the  cestui  que  trust.  (1  Dow. 
269 ;  1  Ch.  Cas.  191 ;  1  Bro.  Ch.  Cas. 
198.)  So,  if  a  guardian  takes  a  re- 
newed lease  for  lives,  the  trust  follows 


the  actual  interest  of  the  infant,  and 
goes  to  his  heir,  or  executor,  as  the 
case  may  be.  (18  Yes.  274.)  Indeed, 
it  is  a  general  principle,  pervadrng  the 
cases,  that  if  a  mortgagee,  executor, 
trustee,  tenant  for  life,  &c.,  who  has 
a  limited  interest,  gets  an  advantage 
by  being  in  possession,  *  or  behind  the 
back'  of  the  party  interested  in  the 
subject,  or  by  some  contrivance  in 
fraud,  he  shall  not  retain  the  same  for 
his  own  benefit,  but  hold  it  in  trust. 
(Lord  Manners,  in  1  Ball  &  Beatty, 
46,  47;  2  Ball  &  Beatty,  290,  298.) 
The  doctrine  has  been  uniform  from 
the  decision  of  Lord  Keeper  Bridg- 
man,  above  referred  to  in  1  Ch.  Cas. 
191,  down  to  the  most  recent  deci- 
sions.'' The  rule  was  enforced  in  an 
analogous  case,  in  Huson  v.  Wallace, 
1  Richardson's  Equity,  2,  4,  7,  where 
an  intestate  had  contracted  for  the 
purchase  of  a  tract  of  land  to  which 
a  ferry  was  attached,  and  his  wife  be- 
coming administratrix,  had  obtained 
after  his  death  a  re-charter  of  the  ferry 
in  her  own  name.  "  From  analogy  to 
the  doctrine  of  renewing  leases  by 
trustees  or  tenants,"  said  Harper,  C, 
^'  I  am  of  opinion  that  she  must  be 
considered  a  trustee"  for  the  children. 
He  then  reviewed  the  cases  from  Keech 
V.  Sandford,  down ;  and  added,  "  It 
is  to  be  observed,  that  in  most  of  these 
cases  there  was  no  covenant  for  re- 
newal, so  that  it  was  at  the  option  of 
the  lessors  to  renew  or  not ;  but,  as  it 
is  said,  there  is  a  goodwill  in  favor  of 
the  former  tenant,  which  gives  him 
an  interest  in  the  renewal.  .  .  . 
(The  children)  had  that  interest  in 
the  renewal  of  the  charter,  of  which 
the  cases  speak,  and  that  claim  on  the 
goodwill  and  preference  of  the  legis- 
lature, which  wo  know,  in  point  of 
fact,  to  be  almost  always  shown  to  the 
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former  grantees,  and  owners  of  the 
adjoining  land  ;  and  was  it  not  plainly 
against  equity  that,  disregarding  this 
claim,  she  should  procure  the  entire 
benefit  to  herself  T' 

Upon  a  similar  ground,  it  is  a  set- 
tled rule  in  equity,  that  if  a  trustee 
purchases  claims  or  incumbrances 
against  the  trust  estate,  at  a  discount, 
the  purchase  shall  enure  to  the  bene- 
fit of  the  interest  which  it  is  his  duty 
to  protect.  In  Green  v.  WinteVj  1 
Johnson's  Chancery,  27,  36,  a  trus- 
tee had  bought  in,  at  a  discount,  a 
mortgage  on  the  trust  property. 
^'  This  purchase,^'  said  the  Chaucel- 
lor,  "ought  justly,  and  upon  all 
sound  principles  of  equitable  policy, 
to  enure  to  the  benefit  of  the  trust, 
and  not  to  the  benefit  of  the  trustee. 
A  trustee  is  not  permitted  to  use  the 
information  he  gains  as  trustee,  by 
purchasing  in  for  himself.  A  court 
of  equity  watches  the  conduct  of  a 
trustee  with  jealousy;  and  if  he  com- 
pounds debts  or  mortgages,  or  pur- 
chases them  in,  at  a  discount,  he  shall 
not  be  suffered  to  turn  the  specula- 
tion to  his  own  advantage.^'  See 
also  Van  Home  v.  Fonda,  5  Id.  388, 
409 ;  Ilawley  v.  Mancius,  7  Id.  175, 
188  ;  Giddings  v.  Eastman,  5  Paige, 
661 ;  Steele  v.  Babcoclc,  1  Hill's  N. 
Y.  528,  530 ',  The  case  of  Heager's 
Executors,  15  Sergeant  &  Rawle,  65 ; 
Boyd  V.  Ilawldns,  2  Iredell's  Equity, 
304,  306  ;  Prevost  v.  Gratz  et  al,  1 
Peters's  C.  C.  365,  373 ;  Calvert  v. 
Holland,  9  B.  Monroe,  458,  463. 
The  trustee,  however,  is  entitled  to 
be  reimbursed  the  amount  he  has  ex- 
pended, with  interest;  Quackenhush 
V.  Leonard,  9  Paige,  334,  344 ;  Ma- 
thews &  Wife  V.  Dragaud  and  others, 
3  Dessaussure,  25,  28.  The  same  prin- 
ciple is  applied  where  a  trustee  buys 


in  an  adverse  claim  to  the  trust  estate  : 
the  purchase  accrues  to  the  benefit  of 
the  cestiii  que  trust,  who,  however, 
must  reimburse  the  trustee  to  the 
extent  of  his  outlay ;  M^  Clanachan's 
Heirs  V.  Henderson's,  2  Marshall, 
388,  389  ;  Morrison's  Ex' or  v.  Cald- 
well, 5  Monroe,  426,  435 ;  Kellogg  v. 
Wood,  4  Paige,  578,  621. 

The  relations  between  mortgagor 
and  mortgagee  are  in  many  respects, 
the  same  with  those  which  exist  be- 
tween cestui  que  trust  and  trustee,  and 
it  has  consequently  been  held  that 
when  land  sold  by  the  mortgagee 
under  a  power  conferred  by  the  mort- 
gage, is  bought  by  him  or  for  his  bene- 
fit, it  will  be  charged  with  the  same 
trust  as  before  the  sale,  and  conse- 
quently subject  to  the  equity  of  re- 
demption of  the  mortgagor;  Hynd- 
man  v.  Hyndman,  19  Vermont,  9  ; 
Burnham  v.  Rowe,  2  California,  387. 

Joint-tenants  and  co-parceners  stand 
in  such  confidential  relations  in  regard 
to  one  another's  interest,  that  one  of 
them  is  not  permitted  in  equity  to  ac- 
quire an  interest  in  the  property  hos- 
tile to  that  of  the  other :  and,  there- 
fore, a  purchase,  by  a  joint-tenant  or 
co-parcener,  of  an  incumbrance  on  the 
joint  estate,  or  an  outstanding  title  to 
it,  is  held,  at  the  election  of  his  co- 
tenants  within  a  reasonable  time,  to 
enure  to  the  equal  benefit  of  all  the 
tenants,  upon  condition  that  they  will 
contribute  their  respective  ratios  of 
the  consideration  actually  given ; 
Lee  &  Graham  v.  Fox,  &c.,  6  Dana, 
171,  176.  The  same  equity  is  consi- 
dered as  subsisting  between  tenants 
in  common  under  the  same  instru- 
ment; and  was  enforced  in  Van 
Home  V.  Fonda,  5  Johnson's  Chan- 
cery, 388,  407,  a  case  of  two  devisees 
of  an  imperfect    title  under  a  will. 
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"  I  will  not  say/'  observed  the  Chan- 
cellor in  that  case,  '^  that  one  tenant 
in  common  may  not,  in  any  case, 
purchase  in  an  outstanding  title  for 
his  exclusive  benefit.  But  when  two 
devisees  are  in  possession,  under  an 
imperfect  title,  derived  from  their 
common  ancestor,  there  would  seem 
naturally  and  equitably,  to  arise  an 
obligation  between  them,  resulting 
from  their  joint  claim  and  community 
of  interests,  that  one  of  them  should 
not  afi'ect  the  claim,  to  the  prejudice 
of  the  other.  It  is  like  an  expense 
laid  out  upon  a  common  subject,  by 
one  of  the  owners,  in  which  case  all 
are  entitled  to  the  common  benefit,  on 
bearing  a  due  proportion  of  the  ex- 
pense. It  is  not  consistent  with  good 
faith,  nor  with  the  duty  which  the 
connection  of  the  parties,  as  claim- 
ants of  a  common  subject,  created, 
that  one  of  them  should  be  able, 
without  the  consent  of  the  other,  to 
buy  in  an  outstanding  title,  and  appro- 
priate the  whole  subject  to  himself, 
and  thus  undermine,  and  oust  his 
companion.  It  would  be  repugnant 
to  a  sense  of  refined  and  accurate 
justice.  It  would  be  immoral,  be- 
cause it  would  be  against  the  recipro- 
cal obligation  to  do  nothing  to  the 
prejudice  of  each  other's  equal  claim, 
which  the  relationship  of  the  parties, 
as  joint  devisees,  created.  Commu- 
nity of  interest  produces  a  community 
of  duty,  and  there  is  no  real  differ- 
ence, on  the  ground  of  policy  and 
justice,  whether  one  co-tenant  buys 
up  an  outstanding  incumbrance,  or 
an  adverse  title,  to  disseise  and  expel 
his  co-tenant.  It  cannot  be  tolerat- 
ed, when  applied  to  a  common  sub- 
ject, in  which  the  parties  had  equal 
concern,  and  which  created  a  mutual 
obligation,  to  deal  candidly  and  bene- 


volently with  each  other,  and  to  cause 
no  harm  to  their  joint  interest.'^  This 
language  was  cited  in  Fogg  v.  Mann, 
2  Sumner,  486,  522,  and  Weaver  v. 
Wible,  1  Casey,  270,  and  said  to  be 
equally  consonant  with  authority  and 
principle.  The  co-tenant,  however, 
upon  availing  himself  of  the  purchase, 
becomes  subject  to  an  equal  contribu- 
tion to  the  expense.  Id.  408.  In 
Ligget  v.  Bechtol,  it  is  said  to  have 
been  decided  "that  two  tenants  in 
common,  who  had  heard  of  an  adverse 
title,  and  agreed  to  join  in  defending 
against  it,  or  in  purchasing,  were 
bound  to  deal  fairly  with  each  other ; 
and  that  one  of  them  who  purchased 
the  adverse  title  for  a  small  sum,  must 
hold  it  in  trust  for  the  other,  upon 
that  other  paying  his  proportion  of 
the  purchase-money :  and  the  law 
(said  Huston,  J.,)  is  clearly  as  decided 
in  Van  Home  v.  Fonda  and  this 
case;  nay,  it  goes  further;  .and 
wherever  two  have  a  joint  estate,  it 
raises  a  duty  in  each  to  deal  fairly 
with  the  other;  and  one  who  pur- 
chases an  adverse  title,  will  not  be 
allowed  to  sweep  all  from  his  co-ten- 
ant; unless  some  special  circum- 
stances occur  in  the  cases ;''  Smiley 
V.  Dixouj  1  Penrose  &  Watts,  439, 
441.  The  same  view  was  taken  in 
Lloyd  V.  Lynch,  4  Casey,  419,  and 
the  purchase  of  an  outstanding  title, 
by  one  of  several  tenants  in  common, 
said  to  enure  for  the  benefit  of  all; 
and  in  Weaver  v.  Wible,  a  widow  who 
came  into  the  possession  of  land  under 
her  deceased  husband,  was  held  to 
fall  within  the  operation  of  a  like 
principle,  and  to  be  precluded  from 
buying  in  an  outstanding  title  to  the 
prejudice  of  his  heirs.  (See  Galhraith 
V.  Elder,  8  Watts,  81,  95;  Morey  v. 
EerricJc,   6    Harris,   123,   128;   and 
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M/er'sAppeal,2  Burr.  4m,  4:C)C),)  In 
South  Carolina  also,  it  is  said  to  have 
been  held  that  a  tenant  in  common  in 
possession  is  a  trustee  to  preserve  the 
estate  for  the  rest ;  Goulding  v. 
GouldinQy  cited  in  Iluson  v.  Wallace^ 
1  Kichardson's  Equity,  9.  But  ten- 
ants in  common,  probably,  are  sub- 
ject to  this  mutual  obligation,  only 
when  their  interest  accrues  under 
the  same  instrument,  or  act  of  the 
parties  or  of  the  law,  or  where  they 
have  entered  into  some  engagement 
or  understanding  with  one  another: 
for  persons  acquiring  unconnected 
interests  in  the  same  subject,  by  dis- 
tinct purchases,  though  it  may  be 
under  the  same  title,  are  probably 
not  bound  to  any  greater  protection 
of  one  another's  interests,  than  would 
be  required  between  strangers.  See 
Mattheivs  v.  Bliss,  22  Pickering,  48. 
It  has  however,  been  said,  that  one 
co-tenant  will  be  presumed  to  be  act- 
ing for  the  joint  benefit  of  all,  unless 
he  manifests  a  contrary  intention  by 
acts  sufficiently  notorious  to  put  the 
others  on  their  guard ;  Baker  v.  Whit- 
ivg,  3  Sumner,  475,  495;  and  there 
can  be  no  doubt  that  when  a  promise 
or  agency  is  superadded  to  the  obliga- 
tion arising  from  community  of  title,  its 
performance  will  be  enforced  by  equity. 
Hence  a  tenant  in  common  who  attends 
a  sale  made  by  the  State  for  the  non- 
payment of  taxes  under  a  promise  to 
buy  for  himself  and  his  co-tenant, 
will  not  be  permitted  to  appropriate 
the  purchase  solely  to  his  own  benefit, 
and  will  be  made  a  trustee  for  the 
share  of  the  co-tenant;  Stewart  v. 
Brown,  2  S.  &  R.  461. 

A  tenant  for  life  is  bound  to  the  same 
consideration  of  the  interests  of  those 
in  remainder  and  reversion,  as  is  re- 
quired between  joint-tenants;  and  if 


he  purchases  an  incumbrance  or  out- 
standing title,  it  becomes  in  his  hands 
a  trust  for  their  benefit;  Bowline/ s 
Reps.  V.  Dohyn^s  AdmW,  5  Dana,  434, 
446;  Stump  and  others  v.  Findlay 
and  others,  2  Rawle,  168,  174.  In 
Dickinson  and  Wife  v.  Codwise  and 
others,  1  Sandford,  214,  225,  it  was 
held  that  a  husband  purchasing  a  gore 
of  land  which  controlled  the  access  to 
stores  built  upon  his  wife^s  land,  and 
which  could  not  be  used  separately 
for  any  valuable  purpose,  must  be  con- 
sidered as  purchasing  in  trust  for  the 
wife's  interest.  "  As  husband,"  said 
the  Asst.  Y.  Chancellor,  ^^  in  the  pos- 
session of  a  life  estate  in  her  lands, 
jure  mariti,  he  had  a  duty  to  perform 
which  was  incompatible  with  the  pur- 
chase of  this  gore  for  his  own  exclu- 
sive benefit.  He  used  the  means 
given  to  him  by  his  position  as  hus- 
band, and  obtained  this  grant.  The 
general  principle  of  equity  which  pro- 
hibits a  purchase  by  parties  placed  in 
a  situation  of  trust  or  confidence  with 
respect  to  the  subject  of  the  purchase, 
has  been  steadily  and  uniformly  en- 
forced, from  the  time  of  Lord  Keeper 
Bridgman  in  1670,  {Holt  v.  Holt,  1 
Cha.  Cas.  190,)  to  the  present  day. 

A  vendee  of  lands,  entering  before 
the  conveyance  is  perfected,  is  affect- 
ed with  the  same  equity  in  favor  of 
his  vendor;  and  if  he  purchases  an 
adverse  title  he  cannot  set  it  up  against 
the  vendor,  but  the  vendor  is  entitled 
to  have  it,  upon  reimbursing  the  pur- 
chaser; Morgan^ s  Heirs  v.  Boone^s 
Heirs,  4  Monroe,  291,  298 ;  Harper  v. 
Reno  et  al.,  1  Freeman's  Chancery, 
323,  333  ;  Wood  v.  Perry,  1  Barbour, 
115,  134;  see  2  Smith's  Leading 
Cases,  659,  5th  Am.  ed. 

The  rule  which  entitles  the  land- 
lord to  the  benefit  of  acquisitions  made 
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by  his  tenant,  from  the  adjoining 
waste  during  the  term,  may,  perhaps, 
be  referred  to  the  same  principle ; 
Kingswell  v.  Willard,  11  Exchequer, 
313,  as  well  as  the  estoppel  by  which 
the  tenant  is  precluded  from  disputing 
the  title  of  the  landlord.;  2  Smith's 
Leading  Cases,  657,  5th  Am.  ed. 

An  agent  undertaking  any  business 
for  another,  is  disabled  in  equity  from 
dealing  in  the  matter  of  the  agency 
upon  his  own  account  or  for  his  own 
benefit.  If  an  agent  employed  to  pro- 
cure a  lease,  or  to  purchase  lands,  for 
another,  take  a  lease  or  conveyance  in 
his  own  name,  he  will  be  considered 
as  holding  it  in  trust  for  his  principal; 
Parkist  v.  Alexander^  1  Johnson's 
Chancer}^,  394 ;  Howell  v.  Baker ^  4 
Id.  118,  120;  Sweet  v.  Jacocks,  6 
Paige,  355,  359,  364;  Heacock  and 
others  v.  Coatesworth  and  othe?'s,  1 
Clarke,  84,  86;  3Iassie  v.  Watts,  6 
Cranch,  148,  170 ;  Ringo  et  al.  v. 
Binns  et  al.,  10  Peters,  270  ;  Rankin 
V.  Porter,  7  Watts,  387 ;  Church  v. 
Sterling,  16  Connecticut,  389,  400 ; 
Segar   v.    Edwards   and   Wife,    11 


Leigh,  213;  Wellford  et  als.  y .  Chan- 
cellor, 5  Grrattan,  39  ;  Switzer  et  al.  v. 
Skiles  et  al.,  3  Grilman,  529  ;  Baker  v. 
Whiting,  3  Sumner,  4tJb',post,  note  to 
Fox  V.  Mackreth. 

An  attorney  or  counsellor  at  law, 
who  has  been  consulted  professionally 
in  regard  to  a  title,  cannot  afterwards 
purchase  an  outstanding  adverse  title 
to  the  land,  for  himself;  his  purchase 
will  enure  to  the  benefit  of  his  client; 
Galbraith  v.  Elder,  8  Watts,  81,  94, 
100 ;  Cleavinger  v.  Reimar,  3  Watts 
&  Sergeant,  487,  493 ;  Eockenhury  v. 
Carlisle,  5  Id.  348,  350.  [And  it  has 
been  said  that  this  fidelity  of  counsel 
must  be  forever  observed,  and  that 
equity  will  look  with  the  same  dis- 
favor on  the  purchase  of  an  adverse 
title  after  the  relation  of  client  and 
attorney  has  ceased,  as  while  it  con- 
tinues ;  Galbraith  v.  Elder;  Henry  v. 
Raiman,  1  Casey,  354,  360.] 

The  cases  relating  to  the  inability 
of  a  trustee  to  be  a  purchaser  of  the 
trust  property  on  his  own  account,  at 
a  sale  of  it,  will  be  found  in  the  note 
to  Fox  V.  Mackreth,  post. 
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*ELLIOT  V.  MERRYMAN.  [*45] 

JULY  1,  1740,  AT  THE  ROLLS. 
REPORTED   BARNARDISTON'S   CHANCERY   REPORTS,  78.       S.  C,  2   ATK.  4. 

Liability  of  a  Purchaser  to  see  to  the  Application  of  his  Pur- 
chase-money.]— A  pijn'chaser  of  'personalty  from  an  executor  will  not  he 
held  liable  to  see  to  the  application  of  the  purchase-money,  except  in  cases 
of  fraud. 

It  is  a  general  rule,  that,  where  real  estate  is  devised  to  trustees,  upon  trust  to 
sell  for  payment  of  debts  generally,  the  purchaser  is  not  bound  to  see  that 
the  money  is  rightly  applied.  The  same  rule  applies  where  real  estate  is 
VOL.  I. — 7 
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not  devised  to  he  mid  for  the  payment  of  debts,  hut  is  only  charged  with 
such  payment. 
If  real  estate  is  devised  upon  trust  to  he  sold  for  the  2)ai/ment  of  certain  dehts, 
mentioning  to  whom  in  particular  those  dehts  are  owing,  the  purchaser  is 
hound  to  see  that  the  money  is  applied  for  the  payment  of  those  dehts. 

Thomas  Smith  became  indebted  to  several  persons  by  bond  and  likewise 
by  simple  contract.  In  three  of  these  bonds  Goodwin  was  bound  with  him  as 
8urety  -,  and  afterwards  Goodwin  gave  his  own  bond  alone  to  one  of  the  credi- 
tors, to  whom  Smith  was  bound  in  a  single  bond.  Smith,  being  thus  indebted, 
made  his  will,  and,  in  the  beginning  of  it,  says,  "my  will  is,  that  all  my  debts 
be  paid;  and  I  do  charge  all  my  lands  with  the  payment  thereof^'  Then 
came  the  clause,  upon  which,  together  with  the  other  circumstances  of  the 
case,  the  present  question  principally  determines.     "Item. — I  give  all  my 

real  and  personal  estate  to Goodwin,  to  hold  to  him,  his  heirs,  executors, 

administrators,  and  assigns,  chargeable,  nevertheless,  with  the  payment  of  all 
my  dehts  and  legacies."  Of  this  will  he  made  Goodwin  his  executor. 
L  J  *The  testator  died  in  1724  j  Goodwin  proved  the  will,  and  in  that 
same  year  sold  a  freehold  estate  of  the  testator's  to  Hunt;  in  the  year  follow- 
ing sold  a  leasehold  estate  of  the  testator's  to  Wright ;  and,  in  1727,  sold  an- 
other estate  of  the  testator's,  consisting  of  both  freehold  and  leasehold,  to 
Merryman. 

In  the  several  deeds  by  which  these  estates  were  conveyed  from  Goodwin  to 
the  purchasers,  the  will  of  Smith  was  recited;  and  to  one  of  those  deeds 
Elliot,  a  creditor  of  Smith's,  was  a  subscribing  witness.  These  lands  were 
sold  in  the  neighborhood  by  outcry.  At  the  time  of  these  sales,  the  credi- 
tors, all  of  them,  either  lived  in  the  town  where  Goodwin  lived,  or  within 
three  or  four  miles  of  it.  During  all  this  time,  and  till  the  year  1730,  the 
creditors  went  on  regularly  receiving  their  interest,  which  was  at  5?.  per  cent., 
of  Goodwin.  Goodwin  was  a  solvent  man  till  1732,  and  then  he  became  a 
bankrupt. 

In  1734  the  present  bill  was  brought  by  the  creditors  of  Smith  against  the 
purchasers  of  these  lands  that  have  been  mentioned  against  Goodwin,  and 
against  the  assignees  under  his  commission,  in  order  to  have  a  satisfaction  of 
their  debts  out  of  those  lands  which  were  sold  by  Goodwin. 

Mr.  Chute  argued  on  the  part  of  the  plaintiffs,  and  for  authority  cited  2 
Vern.  528,*  616,^  Pagett  v.  Hoshins,  in  Precedents  in  Chancery,^  and  the 
case  of  Morley  v.  Webb,  determined  by  the  present  Chancellor  [Lord  Hard- 
wicke.] 

Mr.  Idle,  on  the  same  side,  cited  2  Vern.  444;*  and  on  the  same  side 
Mr.  Murray  cited  the  case  of  Nugent  v.  Gifford^  determined  by  the  pre- 
sent Chancellor. 


1  Chadwick  v.  Doleman.  ^  Crane  v.  Drake.  '  Free.  Ch.  431. 

*  Hamble  v.  Bill.  5  i  Atk.  463. 
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Mr.  Brown  argued  as  counsel  for  Hunt  and  Wright,  and  for  authority  cited 
2  Cha.  Ca.  115/  and  the  case  of  Ahhot  v.  Gihhs.'' 

Mr.  Noel  argued  on  the  same  side,  and  cited  1  Vern.  45,^  411,*  and  Wil- 
liams, 430.5 

Mr.  Hoskins  argued  as  counsel  for  Merryman,  and  cited  1  Vern.  303.^ 

*The  Hon.  John  Yerney,  M.  R. — His  Honor  said,  his  opinion  r^.--, 
was  that  the  plaintiffs  were  not  entitled  to  the  relief  they  sought  by  the 
bill.  He  said  it  was  very  true,  that  it  was  almost  impossible  to  make  a  deter- 
mination in  the  present  case,  but  that  it  must  fall  out  unfortunately  on  the  one 
party  or  the  other.  The  dispute  arising  between  creditors  on  the  one  side, 
and  purchasers  on  the  other,  both  these  sorts  of  persons  are  entitled  to  the 
favor  of  this  Court ;  and  in  the  present  case  a  misfortune  must  fall  upon  one 
of  them.  On  whom  it  is  to  fall,  is  the  question.  And  this  is  a  question  that 
must  so  frequently  have  happened,  that  it  is  extraordinary  to  find  no  determi- 
nation directly  in  point. 

The  case  is  this : — Thomas  Smith,  being  possessed  of  a  real  and  personal 
estate,  was  indebted  to  several  persons  by  bond,  in  three  of  which  bonds  Good- 
win was  bound  with  him  as  surety ;  and  he  had  contracted  likewise  some  other 
debts ;  and  being  thus  indebted,  he  makes  his  will  to  the  following  effect. 
The  will  begins  with  this  introduction  : — ^'  My  will  is,  that  all  my  debts  be 
paid ;  and  I  do  charge  all  my  lands  with  the  payment  thereof.     Item. — I  give 

all  my  real  and  personal  estate  to Goodwin,  to  hold  to  him,  his  heirs, 

executors,  administrators,  and  assigns,  chargeable,  nevertheless,  with  the  pay- 
ment of  my  debts  and  legacies."  'Tis  indeed  true  that  these  words  do  not 
amount  to  a  devise  of  the  lands  to  be  sold  for  the  payment  of  the  debts ;  and 
they  only  import  a  charge  upon  them  for  that  purpose.  However,  this  is  such 
a  devise  as  is  within  the  meaning  of  the  proviso  of  the  Statute  of  Fraudulent 
Devises,''  and  does  interrupt  the  descent  to  the  heir-at-law.  By  this  will  the 
devisee  was  made  executor. 

The  testator  died  in  1724.  Goodwin  paid  interest  for  the  debts  at  bl.  per 
cent,  regularly  till  1730.  After  the  testator's  death,  three  sales  of  this  estate 
were  made  by  Goodwin :  one,  of  an  estate  which  was  entirely  freehold ;  the 
other,  of  an  estate  entirely  leasehold ;  and  a  third,  consisting  of  freehold  and 
leasehold  both. 

The  bill  in  general  is  brought  by  the  creditors  of  Smith  *against  the  ^  ^ .  ^-, 
purchasers,  in  order  to  have  a  payment  of  their  debts  out  of  the  lands 
of  Smith,  which  were  sold  to  them  by  Goodwin. 

With  regard  to  the  leasehold  estate,  the  case  is  so  extremely  plain,  that  the 
sale  of  that  must  stand,  and  that  the  creditors  cannot  have  a  satisfaction  out  of 
it,  that  his  Honor  said  it  would  be  monstrous  to  call  it  in  question.  The 
executors  are  the  proper  persons  that,  by  law,  have  a  power  to  dispose  of  a 
testator's  personal  estate.     'Tis  indeed  true  that  personal  estate  may  be  clothed 

1  Culpepper  v.  Aston.  ^  i  Eq.  Ca.  Abr.  358.  ^  Newman  v.  Johnson. 

*  Clowdsley  v.  Pelham.  ^  Freemoult  v.  Dedire,  1  P.  Wms.  430. 

6  Spalding  v.  Sbalmer.  ^  3  w.  &  M.  c.  14. 
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with  such  a  particular  trust,^  that  it  is  possible  the  Court  in  some  cases  may 
require  a  purchaser  of  it  to  see  the  money  rightly  applied.  But  unless 
there  is  some  such  particular  trusty  or  a  fraud  in  the  case,  it  is  impos- 
sible to  say  but  the  sale  of  a  personal  estate,  when  made  by  an  executor,  must 
stand  'j  and  that  after  the  sale  is  made,  the  creditors  cannot  break  in  upon  it. 

His  Honor  said,  he  would  now  consider  the  other  sales,  that  have  been  made, 
and  would  examine  those,  first,  upon  the  general  rules  of  the  Court,  and  in 
the  next  place  upon  the  particular  circumstances  which  this  case  is  attended 
with. 

With  regard  to  the  first  of  these  matters,  the  general  rule  is,  that  if  a  trust 
directs  that  land  should  he  sold  for  the  payment  of  debts  generally,  the  pur- 
chaser is  not  hound  to  see  that  the  money  he  rightly  applied.  On  the 
other  hand,  if  the  trust  directs  that  lands  should  he  sold  for  the  payment  of 
certain  dehts,  mentioning,  in  particular,  to  whom  those  dehts  were  owing,  the 
purchaser  is  hound  to  see  that  the  money  he  applied  for  the  payment  of  those 
dehts. 

The  present  case,  indeed,  does  not  fall  within  either  of  these  rules,  because 
here  lands  are  not  given  to  he  sold  for  the  payment  of  debts,  but  are  only 
charged  with  such  payment.  However,  the  question  is,  whether  that  circum- 
stance makes  any  difference.  And  his  Honor  was  of  opinion  that  it  did- 
not.  And  if  such  a  distinction  was  to  be  made,  the  consequence  would  be, 
that  whenever  lands  are  charged  with  the  payment  of  debts  generally,  they 
r  *4Q1  ^^^^^  never  be  discharged  of  that  trust  without  a  suit  in  *this  Court, 
which  would  be  extremely  inconvenient.  No  instances  have  heen 
produced  to  show  that  in  any  other  respect  the  charging  lands  with  the  pay- 
men  t  of  dehts  differs  from  the  directing  them  to  he  sold  for  such  a  purpose  ; 
and  therefore  there  is  no  reason  that  there  should  he  a  difference  established 
in  this  respect.  The  only  objection  that  seemed  to  be  of  weight  with  regard 
to  this  matter  is,  that  where  lands  are  appointed  to  be  sold  for  the  payment  of 
debts  generally,  the  trust  may  be  said  to  be  performed  as  soon  as  those  lands 
are  sold ;  but  where  they  are  only  charged  with  the  payment  of  debts,  it  may 
be  said  that  the  trust  is  not  performed  till  those  debts  are  discharged.  And 
so  far,  indeed,  is  true,  that  where  lands  are  charged  with  the  payment  of  annui- 
ties, those  lands  will  be  charged  in  the  hands  of  the  purchaser,^  because  it  was 
the  very  purpose  of  making  the  lands  a  fund  for  that  payment,  that  it  should 
be  a  constant  and  subsisting  fund ;  but  where  lands  are  not  burdened  with 
such  a  subsisting  charge,  the  purchaser  ought  not  to  be  bound  to  look  to  the 
application  of  the  money;  and  that  seems  to  be  the  true  distinction. 

Having  thus  considered  the  case  under  the  general  rule,  his  Honor  said  he 
would  now  consider  it  under  the  particular  circumstances  that  attend  it ;  and 
the  particular  circumstances  are  such  as  are  far  from  strengthening  the  plain- 
tiffs' case,  but  rather  the  contrary. 

One  of  those  circumstances  is  the  length  of  time  the  plaintiffs  have  lain  by, 

1  See  Bonney  v.  Ridgard,  4  Bro.  C.  C.  130;  1  Cox,  145. 

2  Not,  it  seems,  if  there  is  also  a  charge  of  debts.     See  Page  v.  Adams,  4  Beav.  269. 
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without  at  all  insisting  on  any  charge  upon  these  estates.  Goodwin  was  a 
solvent  man  till  his  bankruptcy,  in  1732.  Here  have  been  three  purchases  of 
these  estates,  made  at  different  times — the  one  in  1727,  the  other  two  in  1725 
and  1724.  The  first  of  them  was  made  by  Hunt,  the  second  by  Wright,  and 
the  third  by  Merryman.  During  all  these  transactions  the  plaintiffs  do  not 
mention  one  word  of  their  charge  upon  this  estate  ;  but,  on  the  contrary,  regu- 
larly received  their  interest  of  Goodwin  till  the  year  1730.  It  is  indeed  true, 
that  there  is  no  express  proof  that  the  plaintiffs  knew  of  these  purchases,  but 
there  is  reason  to  imagine  that  they  *did.  The  purchases  were  made  ,-  hska-i 
in  the  neighborhood  by  outcry ;  some  of  the  creditors  lived  in  the 
same  town  that  Goodwin  did ;  and  all  of  them  lived  within  three  or  four  miles 
of  him ;  and  Elliot,  one  of  the  creditors,  was  a  subscribing  witness  to  one  of 
the  purchase-deeds.  The  want  of  notice,  too,  on  the  part  of  the  purchasers,  is 
a  considerable  circumstance  in  their  favor.  It  is  indeed  true,  that  they  had 
notice  that  there  were  debts  chargeable  upon  this  estate ;  but  it  does  not  appear 
they  knew  to  whom  those  debts  were  owing.  Another  circumstance  is,  that 
Goodwin  was  a  co-obligor  in  three  of  these  bonds,  and  to  another  of  the  obligees 
he  afterwards  gave  his  bond  alone,  which  may  well  be  considered  as  a  satis- 
faction for  that  bond.  By  this  it  appears  that  the  creditors  greatly  relied  upon 
Goodwin  for  their  paymaster ;  and  there  is  not  much  reason  therefore  that  they 
should  now  be  allowed  to  resort  to  the  testator^s  estate. 

Upon  the  whole,  his  Honor's  opinion  was,  that  the  plaintiffs'  bill  must  be 
dismissed ;  and  even  with  costs,  as  against  Wright,  there  being  no  manner  of 
pretence  for  the  plaintiffs  to  come  upon  that  estate,  it  being  all  leasehold  and 
sold  to  Wright  by  the  executor,  who  by  law  is  the  proper  person  entrusted  to 
dispose  of  the  testator's  personal  estate.  However,  with  regard  to  the  rest  of 
the  defendants,  his  Honor  said  he  would  only  dismiss  the  bill  generally,  with- 
out costs ;  and  so  he  was  pleased  to  decree  accordingly. 


Elliot  V.  Merryman  is  always  cited  as  a  leading  case,  wherever  the  question 
arises  as  to  the  liability  of  a  purchaser  to  see  to  the  application  of  his  purchase- 
money.  See  Bonney  Y.  Rldgard,  1  Cox,  147;  M'Leod  v.  Drummond,  17 
Ves.  162 ;  JShaw  v.  Borrer,  1  Keen,  547 ;  and  Colyer  v.  Finch,  5  H.  L.  Cas. 
923 ;  where  the  rules  laid  down  in  that  case  were  approved  of  and  adopted. 

It  will  be  seen,  on  perusing  the  judgment  of  the  Master  of  the  Rolls,  that, 
in  determining  this  question,  the  rules  applicable  to  sales  of  real  estate  and  to 
sales  of  personal  estate  are  not  identical.  It  will  be  convenient,  therefore,  to 
consider  these  rules  as  applied  to  *the  two  species  of  property  sepa-  ^  ;,,r -i -. 
rately.  ^        -^ 

Before  doing  so,  it  may  first  be  mentioned,  that  it  was  enacted  by  7  &  8 
Vict.  c.  76,  s.  10,  (taking  effect  from  December  31,  1844,)  that  the  bona  fide 
payment  to,  and  the  receipt  of,  any  person  to  whom  any  money  should  be  pay- 
able upon  any  express  or  implied  trust,  or  for  any  limited  purpose,  should 
effectually  discharge  the  person  paying  the  same  from  seeing  to  the  applica_ 
tion  or  being  answerable  for  the  misapplication  thereof,  unless  the  contrary 
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should  be  expressly  declared  by  the  instrument  creating  the  trust  or  security. 
This  Act  has,  however,  been  repealed  by  8  &  9  Vict.  c.  106,  which  takes 
effect,  as  to  this  section  of  the  repealed  Act,  from  October  1st,  1845. 

First,  as  to  Purchasers  of  Real  Estate.'] — It  is  clear  that  trustees  in  whom 
real  property  is  vested,  upon  trust  for  sale,  can  at  law  give  a  valid  discharge 
for  the  purchase-money,  because  they  are  at  law  the  owners.  In  equity,  how- 
ever, the  persons  amongst  whom  the  produce  of  the  sale  is  to  be  distributed 
are  considered  the  owners ;  and  Courts  of  equity  have  therefore  held  that  a 
purchaser  must  obtain  a  discharge  from  them,  unless  the  power  of  giving  re- 
ceipts is  either  expressly  or  by  implication  given  to  the  trustees.  If  no  such 
discharge  is  given,  and  the  trustees  have  no  power  to  give  receipts,  the  estate, 
upon  a  misapplication  of  the  purchase-money,  will  remain  chargeable  in  the 
hands  of  the  purchaser. 

Where  a  power  of  giving  receipts  is  in  express  terms  conferred  upon  trus- 
tees, the  purchaser  will  not,  in  cases  free  from  fraud  and  collusion,  be  bound 
to  see  to  the  application  of  the  purchase-money.  Where,  however,  no  such 
power  is  in  express  terms  given,  much  difficulty  arises  in  ascertaining  the  lia- 
bility of  the  purchaser,  which  depends  upon  the  question  whether  a  power  of 
giving  receipts  can  be  implied. 

One  of  the  rules  laid  down  in  the  principal  case,  and  which  is  invariably 
followed,  is,  that,  if  the  trust  directs  lands  to  he  sold  for  payment  of  certain 
debts,  mentioning  in  particular  to  whom  those  debts  are  owing,  the  purchaser 
is  bound  to  see  that  the  money  is  applied  for  the  payment  of  those  debts.  See 
Dunch  V.  Kent,  1  Yern.  261 ;  Culpepper  v.  Aston,  2  Ch.  Ca.  223  ;  CotterellY. 
Hampson,  2  Yern.  5  ;  Lloyd  v.  Baldwin,  1  Yes.  173 ;  Ithell  v.  Beane,  1 
Yes.  215 ;  Doran  v.  Wiltshire,  3  Swanst.  701 ;  Smith  v.  Guyon,  1  Bro.  C. 
C.  186  ;  Rogers  v.  Skillicorne,  Amb.  189 ;  Binhs  v.  Rolceby,  2  Madd.  238. 
The  same  rule  is  applicable  also  where  there  is  a  trust  for  payment  of  legacies 
or  annuities,  which  from  their  nature  must  be  considered  as  specified  or 
scheduled  debts ;  Johnson  v.  Kennett,  3  My.  &  K.  630  ;  Horn  v.  Horn,  2  S.  & 
S.  448. 

r  *52  1       ^^  cases  coming  within  this  rule,  *as  the  trusts  are  of  a  limited  and 
definite  nature,  and  such  as  a  purchaser  might  without  inconvenience 
see  properly  performed,  a  power  to  give  receipts  cannot  be  implied. 

Another  rule  laid  down  in  the  principal  case  is,  "  that  if  a  trust  directs  the 
land  to  be  sold  for  the  payment  of  debts  generally,  the  purchaser  is  not  bound 
to  see  that  the  money  be  rightly  applied;"  and  it  was,  for  the  first  time,  de- 
cided that  it  makes  no  difference  whether  lands  are  given  to  be  sold  for  the 
payment  of  debts  or  are  only  charged  with  such  payment. 

The  principle  upon  which  this  rule  proceeds  appears  to  be  this  :  that,  as  it 
cannot  be  presumed  that  the  settlor  or  testator  could  expect  a  trust  of  so  gene- 
ral and  unlimited  a  nature  to  be  undertaken  by  a  purchaser,  it  is  implied  that 
it  was  intended  that  the  purchaser  should  be  exempt  from  the  necessity  of  see- 
ing to  the  application  of  the  purchase-money :  Williamsons.  Curtis,  3  Bro.  C.  C. 
96;  Smith  Y.  Guyon,  1  Bro.  C.  C.  186,  and  Mr.  Belt's  note;  Balfour  y. 
Welland,  16  Yes.  151 ;    Shaiu  v.  Borrer,  1  Kee.  559;  Hardwiche  v.  Mynd, 
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1  Anst.  109  }  Barker  v.  Buke  of  Bevoii,  3  Mer.  310 ;  Rohinson  v.  Lovoater^ 
17  Beav.  592,  5  De  a.  Mac.  &  G.  272 ;  Dundas  v.  Blake,  11  Ir.  Eq.  Rep. 
138,  156;  Dowling^.  Hudson,  17  Beav.  248;  Stony  y.  Walsh,  18  Beav.  559. 

So,  also,  where  tliere  is  a  trust  or  charge  for  the  general  payment  of  debts,  as 
well  as  for  the  payment  of  legacies  or  annuities,  the  purchaser  will  not  be  obliged 
to  see  to  the  application  of  the  purchase-money ;  for  as  Lord  Thurlow  observed, 
in  Jehb  v.  Abbott,  (cited  by  Mr.  Butler  in  his  note  on  Co.  Litt.  290,  b.,)  he  can- 
not be  expected  to  see  to  the  discharge  of  legacies,  which  cannot  be  paid  till 
after  the  debts.  In  Benyon  v.  Gollins,  (cited  also  by  Mr.  Butler  in  the  same 
note,)  the  testator  had  charged  his  estate  with  the  payment  of  his  debts  gene- 
rally, and  with  a  legacy  of  £800  for  his  daughter  for  life,  and  after  her  death 
for  her  children.  The  trustee  had  joined  in  a  conveyance  of  part  of  the  estate 
to  a  purchaser,  and  permitted  the  £800  to  come  into  the  hands  of  the  daughter's 
husband,  and  it  was  wasted.  The  bill  was  brought  by  the  wife  and  children,  to 
have  the  legacy  made  good  by  the  purchasers  of  the  estate,  and  against  the  trus- 
tee. It  was  dismissed  against  the  purchasers.  Upon  the  hearing  for  further 
directions,  it  was  pressed  by  Mr.  Ambler,  that  the  trustee  should  pay  the 
costs  of  the  purchasers.  But  Lord  Thurlow  refused  this,  saying  that,  as  there 
was  a  general  charge  of  debts,  the  purchasers' were  not  liable  to  see  to  the 
application  of  the  purchase-money  in  payment  of  the  £800,  and  that,  if  the 
plaintiff  thought  fit  to  make  unnecessary  parties,  the  trustees  ought  not  to  pay 
the  costs  of  such  *parties,  but  that  they  must  receive  them  from  the  r>(«;;q-i 
plaintiff.  See  also  Rogers  v.  Skillicorne,  Amb.  188;  Walker  v. 
Flamstead,  2  Ld.  Ken.,  2nd  part,  57 ;  Bowling  v.  Hudson,  17  Beav.  248. 

In  Page  v.  Adam,  4  Beav.  269,  where  a  testator  gave  his  real  and  personal 
estate  to  A.,  subject  to  the  payment  of  his  debts  and  certain  annuities,  it  was 
argued,  upon  the  authority  of  a  dictum  in  the  principal  case,  that  annuity 
legacies  charged  upon  land  were  different  from  other  legacies,  inasmuch  as  it 
was  intended  that  they  should  continue  a  charge  upon  the  land.  However, 
Lord  Langdale,  M.  B.,  held  that  A.  could  make  a  good  title  to  the  real  estate 
without  the  concurrence  of  the  annuitants,  and  that  a  purchaser  from  A.  was 
not  bound  to  see  to  the  application  of  the  purchase-money.  "When,'^ 
observes  his  Lordship,  "  an  annuity  is  charged  on  land,  and  there  is  no 
devise  for  the  payment  of  debts,  and  no  general  charge  of  debts,  it  must  be 
deemed  that  the  land  was  intended  to  be  a  constant  and  subsisting  security 
for  the  payment  of  the  annuity.  But  in  the  case  of  Elliot  v.  Merryman, 
where  an  expression  to  that  effect  is  used,  it  was  not  considered,  and  the  case 
did  not  require  it  to  be  considered,  whether,  in  a  case  in  which  both  debts  and 
annuities  were  charged,  the  lands  would  be  charged  with  the  annuities  in  the 
hands  of  a  purchaser  from  the  person  whose  duty  it  was  to  sell  for  payment 
of  debts,  and  the  opinion  of  Lord  Eldon,  as  stated  in  the  note  to  Jenkins  v. 
Hiles,  6  Yes.  654,  n.,  is,  '•  that  where  a  man  by  deed  or  will  charges  or  orders 
an  estate  to  be  sold  for  payment  of  debts  generally,  and  then  makes  specific 
dispositions,  the  purchaser  is  not  bound  to  see  to  the  application  of  the  pur- 
chase-money. It  is  just  the  same  as  if  the  specific  bequests  were  out  of  the 
will.'    Seeing  no  reason  to  differ  from  this  opinion,  and  conceiving  that  an 
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annuity  legacy  charged  on  the  estate  is,  in  the  sense  here  used,  a  specific  dis- 
position, subject  to  the  payment  of  debts,  I  do  not  think  that  the  rule  ought 
to  be  departed  from  by  reason  of  the  nature  of  the  legacy.  The  reason  on 
which  the  rule  is  founded  operates  precisely  in  the  same  manner,  whether  the 
legacies  are  of  annuities,  or  of  sums  of  money ;  and  it  would  occasion  very 
great  inconvenience,  if  no  sale  of  estates  for  payment  of  debts  charged  thereon 
could  take  place  without  the  authority  of  a  Court  of  equity,  if  the  author  of 
the  charge  for  payment  of  debts  had  also  charged  the  estate  with  the  payment 
of  legacies  in  the  form  of  annuities.  There  are  one  or  two  cases,  {Johnson  v. 
Kennett,  3  My.  &  K.  264 ;  Eland  v.  Eland,  1  Beav.  235,)  in  which  legacies 
of  annuities  have  not  been  distinguished  from  other  legacies ;  but,  as  the 
r*'541  P^^'^*  "^^^  ^^^  raised  in  those  cases,  I  think  they  are  not  to  be  *relied 
on  as  authorities  on  the  present  occasion.  But  it  appears  to  me  that, 
on  principle,  and  for  this  purpose,  there  is  no  substantial  difference  between 
the  two  kinds  of  legacy.  The  charge  of  debts  is  general,  the  amount  is  inde- 
finite, and  may  exceed  the  whole  value  of  the  estate.  It  is  the  first  duty  of 
the  executor,  and  of  the  devisee  of  the  estate  which  is  subject  to  the  charge, 
to  pay  the  debts ;  and  for  that  purpose  he  is  entitled  to  sell  :  if  he  sells,  some- 
thing or  nothing  may  be  left  to  secure  payment  of  the  annuities.  The  pur- 
chaser seems  to  have  nothing  to  do  with  this ;  he  cannot  know  or  ascertain 
the  amount  of  debts,  and  cannot,  if  he  would,  protect  the  annuitant.  His 
title  is  derived  under  an  authority  or  right  to  sell  for  payment  of  debts — a 
purpose  which  is  paramount  to  the  payment  of  annuities ;  and  in  respect  of 
debts  he  is  not  bound  to  inquire.''  See  JoTinsonY.  Kennett,  3  My.  &  K.  624 ; 
Eland  v.  Eland,  1  Beav.  235  ;  S.  C,  4  My.  &  Cr.  420.  And  where  there 
is  a  general  charge  of  debts,  it  is  immaterial  that  a  particular  debt  is  men- 
tioned :  Robinson  v.  Lowater,  17  Beav.  592,  5  De  Gr.  Mac.  &  Gr.  272. 

Upon  the  same  principle,  in  a  recent  case,  where  upon  a  dissolution  of  part- 
nership the  retiring  partner  by  deed  agreed  to  assign  the  partnership  stock 
and  effects  to  the  partner  continuing  in  the  business,  who  covenanted  to  pay 
the  debts  and  indemnify  the  retiring  partner  against  them,  it  was  held,  by 
Sir  John  Bomilly,  M.  B.,  that  although  the  latter  and  his  executors  were 
entitled  to  pursue  and  specifically  to  apply  towards  the  payment  of  the  debts 
of  the  partnership  any  portion  of  the  partnership  property  in  the  possession  of 
the  former,  yet,  as  the  case  could  not  be  put  higher  than  one  of  an  express 
trust  to  sell  the  property  and  apply  the  proceeds  in  payment  of  the  debts  of 
the  partnership,  they  would  not  be  entitled  to  do  so  while  in  the  possession  of 
a  purchaser,  even  with  notice  of  the  deed,  for  he  would  not  be  bound  to  see 
to  the  application  of  the  purchase-money.  In  re  Langmead^s  Trusts,  20 
Beav.  20. 

Where  there  is  a  trust  or  charge  for  payment  of  debts  generally  and  legacies, 
a  purchaser,  even  after  the  dehfs  have  been  paid,  will  not  be  liable  to  see  to 
the  application  of  the  purchase-money  in  payment  of  the  legacies  :  Johnson  v. 
Kennett,  3  My.  &  K.  624 ;  in  this  case  the  testator,  subject  to  his  debts  and 
legacies,  gave  all  his  real  and  personal  estate  to  his  son  absolutely,  and  the 
son  thus  became  trustee  for  payment  of  debts  and  legacies,  but,  subject  to  the 
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charge,  he  was  owner.  The  estate  was  then  settled  by  the  son,  who  after- 
wards sold  it :  Lord  Lyndhurst,  in  reversing  the  decision  of  Sir  L.  Shadwell, 
V.  C,  observed,  that  it  was  said  that  the  debts  having  been  paid,  rsiccr-. 
*and  paid  out  of  the  personal  estate,  and  nothing  remaining  but  the 
lagacies,  the  case  fell  within  the  general  rule  applicable  to  cases  where  lega- 
cies alone  were  charged  upon  the  real  estate.  He  found  no  authority  for  such 
a  proposition ;  the  rule  applied  to  the  state  of  things  at  the  death  of  the  testator; 
and  if  the  debts  were  afterwards  paid,  and  the  legacies  alone  left  as  a  charge, 
that  circumstance  did  not  vary  the  general  rule.  In  Eland  v.  Eland,  4 
My.  &  Cr.  429,  Lord  Cottenham,  speaking  of  the  rule,  as  laid  down  by  Lord 
Lyndhurst,  says,  "  I  entirely  concur  in  that  opinion,  otherwise  the  mortgagee 
must  in  every  case,  in  which  there  is  a  charge  of  legacies,  ascertain  whether 
the  debts  have  been  paid  or  not.'^  See  also  Page  Y.Adam,  4  Beav.  269  ;  and 
Forhes  v.  Peacock,  1  Ph.  717 ;  in  which  case  the  testator  charged  his  real 
estate  with  the  payment  of  his  debts,  and  directed  it  to  be  sold  (but  without 
saying  by  whom)  upon  the  death  of  his  wife,  who  was  tenant  for  life,  if  not 
sooner  disposed  of,  and  the  proceeds,  with  the  residue  of  his  personal  estate, 
to  be  divided  among  certain  of  his  relations.  The  executors  being  thus  em- 
powered to  sell  the  real  estate,  the  surviving  executor  entered  into  a  contract 
for  that  purpose  with  the  defendant.  Soon  after  the  death  of  the  widow 
(twenty -five  years  having  elapsed  since  the  testator's  death,)  the  defendant, 
by  his  solicitor,  inquired  whether  there  were  any  debts  due  from  the  estate 
which  remained  unsatisfied ;  and,  if  not,  whether  the  cestuis  que  trust  would 
give  authority  to  sell.  To  this  question  no  answer  was  returned.  Sir  L.  Shad- 
well,  Y.  C,  was  of  opinion  that  this,  under  the  circumstances,  amounted  to 
notice  to  the  purchaser  that  the  debts  were  paid,  and  that  he  was  therefore 
bound  to  see  that  the  purchase-money  was  properly  applied.  See  12  Sim.  528. 
It  followed,  that  the  concurrence  of  the  cestuis  que  trust  was  necessary  to 
enable  the  purchaser  to  make  a  good  title.  Lord  Lyndhurst  reversed  the  deci- 
sion of  the  Yice-Chancellor.  ^^  The  estate,"  said  his  Lordship,  "  being  charged 
in  the  first  instance  with  the  payment  of  ^ebts,  the  defendant  was  not  bound, 
according  to  the  general  rule,  to  see  to  the  application  of  the  purchase-money. 
If,  indeed,  he  had  notice  that  the  vendor  intended  to  commit  a  breach  of 
trust,  and  was  selling  the  estate  for  that  purpose,  he  would,  by  purchasing 
under  such  circumstances,  be  concurring  in  the  breach  of  trust,  and  thereby 
become  responsible :  Wathins  v.  CheeJc,  2  S.  &  S.  199  ;  Balfour  v.  Wellayid, 
16  Ves.  151 ;  Eland  v.  Eland,  4  My.  &  Cr.  420.  But  assuming  that  the 
facts  relied  upon  in  this  case  amount  to  notice  that  the  debts  had  been  paid, 
yet,  as  the  executor  had  authority  to  sell,  not  only  for  the  payment  of  debts, 
but  also  for  the  purpose  of  distribution  among  the  residuary  legatees,  r  ^p.Q■^ 
*this  would  not  afibrd  any  inference  that  the  executor  was  committing 
a  breach  of  trust  in  selling  the  estate,  or  that  he  was  not  performing  what  his 
duty  required.  The  case,  then,  comes  to  this :  if  authority  is  given  to  sell  for 
the  payment  of  debts  and  legacies,  and  the  purchaser  knows  that  the  debts  are 
paid,  is  he  bound  to  see  to  the  application  of  the  purchase-money  ?  I  appre- 
hend not.     In  the  case  of  Johnson  v.  Kennett,  where  it  was  contended  that  the 
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rule  did  not  apply,  because  the  debts  had  been  paid  before  the  sale  took  place, 
I  held  that  the  rule  had  reference  to  the  death  of  the  testator;  and,  therefore, 
that  even  supposing  the  debts  were  paid  before  the  sale  took  place,  and  that 
the  legacies  alone  remained  as  a  charge,  that  circumstance  would  not  vary  the 
general  rule.'' 

In  a  note  by  the  learned  reporter  appended  to  Forbes  v.  Peacockj  he  says, 
"If,  notwithstanding  this  decision,  it  should  still  be  inferred  from  the  terms 
of  the  dictum  in  Johnson  v.  Kennett,  that  the  rule  would  not  apply  to  a  case 
in  which  it  should  happen  that  there  were  no  debts  due  at  the  testator's  death, 
and  that  the  purchaser  knew  it,  I  have  the  authority  of  Lord  Lyndhurst  for 
stating  that  he  did  not  intend,  on  that  occasion,  to  lay  down  any  rule  which 
should  govern  such  a  case ;  and  that  the  guarded  and  somewhat  qualified  terms 
in  which  the  dictum  is  referred  to  and  adopted  in  this  case,  were  used  for  the 
express  purpose  of  excluding  that  inference."  See  1  Ph.  722,  n.  Lord  St. 
Leonards,  however,  in  Stroughill  v.  Anstey,  1  De  Gr.  Mac.  &  Gr.  635,  654, 
(after  commenting  upon  Watldns  v.  Cheeky  2  S.  &  S.  199 ;  Johnson  v.  Kennett, 
6  Sim.  384,  3  My.  &  K.  624 ;  Page  v.  Adam,  4  Beav.  269 ;  and  Forbes  v. 
Peacock,  11  Sim.  152,  1  Ph.  717,  721,)  with  reference  to  what  fell  from  Lord 
Lyndhurst  in  Joh7ison  v.  Kennett  and  Forbes  v.  Peacock,  and  the  note  of  the 
reporter,  makes  the  following  useful  observations.  "  I  cannot  think  that,  a 
satisfactory  settlement  of  this  important  point.  The  difference  is  this  : — Lord 
Lyndhurst  represents  the  yice-Chancellor  as  saying  that  if  there  be  a  general 
charge  of  debts  and  legacies,  the  purchaser  is  absolved  from  seeing  to  the  pay- 
ment of  the  legacies  on  account  of  the  charge  of  debts,  but  if  the  charge  of 
debts  has  been  satisfied,  and  the  purchaser  knows  it  has  been  satisfied,  he  is 
then  in  the  same  situation  as  if  there  was  only  an  original  charge  of  legacies, 
and  he  is  bound  to  see  to  the  application  of  the  purchase-money;  but  to  this 
Lord  Lyndhurst  answers,  that  the  rule  is  different,  and  that  if  there  is  a 
general  charge  of  debts,  the  case  must  be  taken  as  it  stood  at  the  death  of  the 
testator,  and  if  there  were  debts  then,  although  they  were  afterwards  satisfied 
r  *57i  *^®  purchaser  is  not  liable.  Then  he  says,  *as  I  understand  by  the 
note,  that  he  did  not  mean  to  decide  that  if  there  were  no  debts  at  the 
death  of  the  testator,  the  purchaser  was  not  bound.  I  cannot,  however,  follow 
that  distinction.  The  case  must  stand  upon  one  of  two  grounds  :  either  that 
there  are  no  debts  within  the  knowledge  of  the  purchaser  (and  then  it  is  indif- 
ferent whether  there  were  no  debts  at  the  death  of  the  testator  or  no  debts  at 
the  time  of  the  purchase,)  or  (which  is  more  satisfactory  and  open  to  no  ambi- 
guity,) on  the  ground  that,  when  a  testator  by  his  will  charges  his  estate  with 
debts  and  legacies,  he  shows  that  he  means  to  entrust  his  trustees  with  the 
power  of  receiving  the  money,  anticipating  that  there  will  be  debts,  and  thus 
providing  for  the  payment  of  them.  It  is  by  implication  a  declaration  by  the 
testator  that  he  intends  to  entrust  the  trustees  with  the  receipt  and  applica- 
tion of  the  money,  and  not  to  throw  any  obligation  at  all  upon  the  purchaser 
or  mortgagee.  That  intention  does  not  cease  because  there  are  no  debts;  it 
remains  just  as  much  if  there  are  no  debts,  as  if  there  are  debts,  because  the 
power  arises  from  the  circumstance  that  the  debts  are  provided  for,  there  being 
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in  the  very  creation  of  the  trust  a  clear  indication  amounting  to  a  declaration 
by  the  testator  that  he  means,  and  the  nature  of  the  trust  shows  that  he  means, 
that  the  trustees  are  alone  to  receive  the  money  and  apply  it.  In  that  way 
all  the  cases  are  reconcileable,  and  all  stand  upon  one  footing,  viz.,  that  if  a 
trust  be  created  for  the  payment  of  debts  and  legacies,  the  purchaser  or  mort- 
gagee shall  in  no  case  be  bound  to  see  to  the  application  of  the  money  raised. 
This  would  be  a  consistent  rule,  on  which  everybody  would  be  able  to  act, 
authorized,  too,  by  the  words  of  the  testator,  and  drawing  none  of  those  fine 
distinctions  which  embarrass  Courts  and  counsel,  and  lead  to  litigation ;  and 
it  is  one  to  which  I  shall  adhere  as  long  as  I  sit  in  this  Court.^'  1  De  Gr. 
Mac.  &  a.  652. 

With  reference  to  the  ground  upon  which  Lord  Lyndhurst  decided  the  case 
of  Johnson  v.  Kennett,  Lord  St.  Leonards  said  that  it  was  not  altogether  satis- 
factory. "The  son,"  said  his  Lordship,  "being  absolute  owner  of  the  estate, 
subject  to  the  debts  and  legacies,  was  at  liberty  to  settle  it  to  uses  for  himself 
just  as  he  thought  proper,  and  when  he  sold,  he  sold  as  owner  as  well  as  trus- 
tee, and  a  sale  was  no  breach  of  trust :  it  was  a  sale  by  him  in  his  proper  cha- 
racter, but  still  subject  in  equity  to  the  payment  of  the  debts  and  legacies. 
He  stood  in  the  same  situation  as  an  heir-at-larw,  who,  being  liable  to  the  tes- 
tator's debts,  has  power  to  dispose  of  the  estate  by  sale,  if  he  thinks  proper, 
but  is  bound  to  apply  the  money  that  he  receives  from  the  sale  in  payment 
and  satisfaction  *of  the  debts,  and  this  Court  will  compel  him  to  do  so, 
and  will  not  allow  him  to  divert  the  money  to  other  purposes.''  See  •-  J 
StrougUll  V.  Anstey,  1  De  Gr.  Mac.  &  Gr.  650. 

In  Horn  v.  Horn,  2  S.  &  S.  448,  where  a  trader  devised  his  estates,  sub- 
ject to  the  payment  of  legacies,  it  was  contended,  that,  as  the  real  estate  of  a 
trader  was  by  47  Greo.  3,  c.  74,  [repealed  and  re-enacted  by  1  Will.  4,  c.  47,] 
subject  to  debts  generally,  the  purchaser  was  discharged  from  the  obligation 
to  see  that  his  money  was  applied  in  payment  of  the  legacies,  as  he  would 
have  been  if  the  estate  had  been  charged  by  the  testator  with  payment  of  his 
debts.  However  Sir  J.  Leach,  Y.  C,  held,  that  the  statute  made  no  differ- 
ence in  this  respect.  The  principle  of  this  decision  applies  to  3  &  4  Will.  4, 
c.  104,  which  makes  the  real  estates  of  all  persons  who  die  after  the  29th  of 
August,  1833,  liable  to  simple  contract  debts.  See  Shaw  v.  Borrer,  1  Kee. 
566,  577  ;  Ball  v.  Harris,  4  My.  &  Cr.  268. 

Although  there  is  no  trust  for  the  general  payments  of  debts,  it  will  be 
implied  that  it  was  the  intention  of  the  settlor  or  testator  to  confer  upon  the 
trustees  a  power  to  give  receipts  where  they  are  directed  to  sell  at  a  time  when 
the  persons  amongst  whom  they  are  to  distribute  the  proceeds  of  the  sale  are 
either  not  ascertainable  or  not  of  age  :  thus,  in  Balfour  v.  Welland,  16  Ves. 
151,  where  a  general  assignment  for  the  benefit  of  certain  scheduled  creditors, 
and  all  other  creditors  executing  the  deed,  was  made  to  E.  and  F.,  upon  trust, 
as  soon  as  conveniently  might  he,  to  sell  the  assigned  property,  and  with  all 
convenient  speed  to  make  such  dividends  out  of  the  proceeds  among  the  credi- 
tors as  therein  mentioned ;  and  the  deed  contained  a  provision  limiting  the 
time  for  creditors^,to  execute  the  deed — six  months  for  creditors  in  India,  and 
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eujhtcen  months  for  those  in  Europe,  unless  they  were  disabled  by  minority, 
in  which  cases  the  same  periods  were  to  be  allowed  respectively  after  the 
disabillti/  had  ceased — upon  an  objection  being  taken  by  a  purchaser  from 
the  trustees  to  the  title  of  a  leasehold  house,  on  the  ground  that  he  was  bound 
to  see  to  the  application  of  the  money  in  satisfaction  of  the  scheduled  credi- 
tors and  others  coming  within  a  limited  time  after  the  date  of  the  deed,  Sir 
William  Grant,  M.  R.,  overruled  the  objection,  upon  the  ground  that  the 
deed  clearly  conferred  an  immediate  power  of  sale  for  a  purpose  that  could  not 
he  immediately  defined j  viz.  to  pay  debts  which  could  not  he  ascertained  until 
a  future  and  distayit  period.  "It  is  impossible,"  observed  his  Honor,  "to 
contend,  that  the  trustees  might  not  have  sold  the  whole  property  at  any  time 
they  thought  fit  after  the  execution  of  the  deed ;  and  yet  it  could  not  be 
ascertained  until  the  end  of  eighteen  months  who  were  the  persons  among 
r  *fiQl  ^^^^  **^®  produce  of  the  sale  was  to  be  distributed.  If  the  sale  might 
L  J  take  place  at  a  time  when  the  distribution  could  not  possibly  be  made, 
it  must  have  been  intended  that  the  trustees  should  of  themselves  be  able  to 
give  a  discharge  for  the  produce,  for  the  money  could  not  be  paid  to  any 
other  person  than  the  trustees.  It  is  not  material,  that  the  objects  of  the 
trust  may  have  been  actually  ascertained  before  the  sale.  The  deed  must 
receive  its  construction  as  from  the  moment  of  its  execution.  According  to 
the  frame  of  the  deed,  the  purchasers  were  or  were  not  liable  to  see  to  the 
application  of  the  money;  and  their  liability  cannot  depend  upon  any  subse- 
quent event."     See  also  Groom  v.  Booth,  1  Drew.  548. 

So,  likewise,  in  Sowarshy  v.  Lacy,  4  Madd.  142,  where  A.  devised  certain 
lands  to  his  children,  the  same  to  be  sold  when  the  executors  and  trustees  of 
his  will  should  see  proper,  and  the  purchase-money  to  be  equally  and  severally 
divided  amongst  his  children,  some  of  whom  were  then  infants.  Sir  J.  Leach 
said,  "  It  is  plain  the  testator  intended  that  the  trustees  should  have  an  imme- 
diate power  of  sale.  Some  of  the  children  were  infants,  and  not  capable  of 
signing  receipts.  I  must,  therefore,  infer,  that  the  testator  meant  to  give  to 
the  trustees  the  power  to  sign  receipts,  being  an  authority  necessary  for  the 
execution  of  his  declared  purpose."  See  also  Lavender  v.  Stanton,  6  Madd. 
46 ;  Breedon  v.  Breedon,  1  Russ.  &  My.  413 ;  Keon  v.  Magawly,  1  D.  &  W. 
401.  If,  however,  an  estate  is  charged  with  a  sum  of  money  payable  to  an 
infant  on  his  attaining  his  majority,  the  purchaser  will  be  bound  to  see  the 
money  duly  paid  :  Dickenson  v.  Dickenson,  3  Bro.  C.  C.  19. 

Where  money  to  arise  from  a  sale  is  not  merely  to  be  paid  to  certain  persons, 
but  it  is  to  be  applied  by  the  trustees  upon  trusts  requiring  care  and  discre- 
tion, the  presumption  arises  that  the  settlor  intended  to  confide  the  execution 
of  the  trust  to  the  trustees  solely,  and  the  purchaser  will  not  be  bound  to  see 
to  the  application  of  the  purchase-money.  [Sims  v.  Lively,  14  B.  Monroe, 
433  ',  Wormley  v.  Wormley,  4  Wheaton,  421.]  Thus,  in  Doran  v.  Wilt- 
shire, 3  Swanst.  699,  the  trustees  were  to  receive  the  purchase-money,  and 
to  lay  it  out  in  lands  to  the  uses  of  the  settlement,  and  till  that  was  done  to 
invest  it  in  the  Grovernment  funds.  Scott,  Solicitor-General,  urged  that  no 
good  title  could  be  made,  because  there  was  no  clause  in  the  settlement  mak- 
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ing  the  receipt  of  the  trustees  a  good  discharge  to  the  purchaser.  But  Lord 
Thurlow  said,  "As  to  the  power  which  the  trustees  have  of  giving  a  discharge, 
it  is  true,  that,  when  land  is  to  be  sold,  and  a  particular  debt  is  to  be  paid  with 
it,  the  purchaser,  is  bound  to  see  to  the  application  of  the  purchase-money. 
But  in  cases  where  the  application  is  to  a  ^payment  of  debts  generally,  r-,^  ^^  -. 
or  to  a  general  laying  out  of  the  money,  he  knew  of  no  case  which  lays 
down,  or  any  reasoning  in  any  case  which  goes  the  length  of  saying  that  a 
purchaser  is  so  bound;  and,  therefore,  he  conceived  that  the  receipt  of  the 
trustees  would  be  a  good  discharge  in  this  case/'  See  also  Balfour  v.  Wel- 
land,  16  Yes.  151.  An  authority  given  by  a  testator  to  trustees  to  lay  out 
and  invest  money  upon  good  security  is  an  authority  to  do  all  acts  essential  to 
that  trust,  and  necessarily,  therefore,  to  give  sufficient  discharges  to  borrowers 
of  that  money.      Wood  v.  Harman,  5  Madd.  368. 

Upon  the  same  principle,  where  the  trusts  of  a  term  were  to  raise  a  sum 
of  money,  but  there  was  no  express  authority  to  give  a  receipt  for  such  sum, 
it  was  implied  by  the  Court,  from  authority  having  been  given  to  invest  the 
money,  and  vary  the  investment.  For  '^  it  is  not  reasonable,'^  as  observed  by 
Sir  J.  Parker,  Y.  C,  "  to  suppose  that  the  testator,  giving  the  trustees  autho- 
rity to  change  the  investments,  and  to  convert  them  from  time  to  time,  had 
denied  to  them  authority  to  receive  the  money."  Loche  v.  Lomas,  5  De  G.  & 
Sm.  326,  329.  Where,  however,  a  testator  gives  a  person  like  powers  of  sale 
and  exchange  as  are  contained  in  the  will  of  another  person,  in  which  there 
are  also  powers  to  give  receipts,  the  Court  will  not  hold  that  such  person  has 
by  implication  a  power  to  give  receipts :  Cox  v.  Cox,  1  K.  &  J.  251. 

Where  there  is  a  charge  for  payment  of  debts  generally,  or  a  charge  followed 
by  specific  dispositions  of  real  estate,  the  purchaser  is  not  bound  to  see  to  the 
application  of  his  purchase-money ;  for,  as  before  observed,  the  charge  is  equiva- 
lent to  a  trust,  and  the  same  effect  will  be  given  to  it  by  a  Court  of  equity, 
as  if  a  direct  devise  had  been  made  to  trustees  for  payment  of  debts.  See 
Walker  v.  Smalwood,  Amb.  676;  Jenkins  v.  Hiles,  6  Yes.  654,  note;  Bailey  v. 
Ekins,  7  Yes.  323 ;  Dolton  v.  Eewen,  6  Madd.  9.  In  Shaw  v.  Borrer,  1 
Kee.  559,  a  testator,  after  commencing  his  will  with  words  amounting  to  a 
charge  of  his  real  estate  with  payment  of  his  debts,  devised  an  advowson  to 
trustees,  upon  trust  to  present  his  youngest  son  to  the  living  when  vacant,  and 
subject  thereto,  in  trust  to  sell  and  apply  the  produce  of  the  sale  for  the  spe- 
cial purposes  therein  mentioned;  and  he  devised  his  residuary  real  estate,  upon 
certain  trusts,  to  other  trustees,  and  appointed  three  executors,  (who  proved 
his  will,)  one  of  whom  was  his  youngest  son,  and  another,  one  of  the  trustees 
of  the  advowson.  The  personal  estate  being  insufficient  for  the  payment  of 
debts,  the  trustees  of  the  advowson,  one  of  whom  was  an  executor,  at  the  in- 
stance of  the  other  executors,  contracted  to  sell  the  advowson,  before  any 
vacancy  had  occurred  in  the  living.  In  a  suit  *for  specific  perform-  p  ^^-^  -. 
ance  by  the  plaintiffs,  the  trustees  of  the  advowson  and  the  executors, 
against  the  purchaser,  it  was  held  by  Lord  Langdale,  M.  K.,  that,  the  charge 
being  in  effect  a  devise  of  the  real  estate  in  trust  for  the  payments  of  debts, 
a  good  title  could  be  made  by  the  plaintiffs,  without  the  institution  of  a  suit 
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to  ascertain  the  deficiency  of  the  personal  estate,  and  that  the  purchaser  was 
not  bound  either  to  inquire  whether  other  sufficient  property  ought  first  to  be 
applied  in  payment  of  debts,  or  to  see  to  the  application  of  the  purchase- 
money."  '^  In  discussing  an  authority,"  observed  his  Lordship,  '^  cited  in 
Jenkins  v.  Hiles,  Lord  Eldon  is  reported  to  have  said,  that  if  a  man  by  deed 
or  will  charges  or  orders  an  estate  to  be  sold  for  payment  of  his  debts,  and 
then  makes  specific  dispositions,  the  purchaser  is  not  bound  to  see  to  the 
application ;  it  is  just  the  same  as  if  the  specific  bequests  were  out  of  the  will. 
It  seems,  therefore,  clear,  that  a  charge  of  this  nature  has  been  and  ought 
to  be  treated  as  a  trust,  which  gives  the  creditors  a  priority  over  the  special 
purposes  of  the  devise ;  and  no  doubt  is  raised  but  that,  on  the  application  of 
the  creditors,  the  Court  would,  in  a  suit  to  which  the  executors  were  parties, 
compel  the  trustees  for  special  purposes  to  raise  the  money  requisite  for  pay- 
ment of  the  debts.  If  so,  is  there  any  good  reason  to  doubt,  but  that  the 
trustees  and  executors  may  themselves  do  that  which  the  Court  would  compel 
them  to  do  on  the  application  of  the  creditors  ?  Though  the  advowson  is  de- 
vised to  trustees  for  special  purposes,  the  testator  has,  in  the  first  instance, 
charged  all  his  estate  with  payment  of  his  debts.  The  charge  afiects  the 
equitable,  but  not  the  legal  estate;  and,  upon  the  construction,  the  trusts  of 
the  will  affect  this  estate,  first,  in  common  with  the  testator's  other  property 
for  the  payments  of  debts,  and  next,  separately,  for  the  special  purposes  men- 
tioned in  his  will."  In  Ball  v.  Harrisj  4  My.  &  Cr.  264,  Lord  Cottenham 
held,  that  a  charge  by  will  of  real  estates  with  the  payment  of  debts  generally, 
authorized  a  trustee,  who  was  also  executor,  to  whom,  after  imposing  that 
charge,  the  testator  had  devised  the  estates,  upon  trust  for  other  persons,  to 
make  a  mortgage  (being  a  conditional  sale)  of  lands  purchased  under  a  power 
and  conveyed  to  him  upon  the  trusts  of  the  will,  and  exempted  the  mortgagee 
from  liability  to  see  to  the  application  of  the  mortgage  money.  "  The  real 
question,"  observed  his  lordship,  "  is,  whether  the  decision  in  Shaw  v.  Borrer 
is  right.  I  have  carefully  considered  the  judgment  of  the  Master  of  the  Kolls 
upon  this  point,  and  I  entirely  concur  with  him  upon  it ',  the  point,  indeed, 
has  been  long  established.  It  arose  directly  in  Elliot  v.  Merryman^  and,  as 
r*fi21  *^®^^  ^^^^  down,  has  been  recognized  in  the  several  cases  referred  *to 
by  the  Master  of  the  Rolls ;  to  which  may  be  added  the  opinion  of  Lord 
Eldon  in  Bailey  v.  Ekins,  and  Bolton  v.  Hewen  ;  for,  although  the  point  in 
some  of  those  cases  was,  whether  the  purchaser  was  bound  to  see  to  the  appli- 
cation of  purchase-money,  the  decision  that  he  was  not  assumes  that  the  sale 
was  authorized  by  the  charge  in  the  will  of  the  debts,  upon  the  estate ;  that 
is,  that  the  charge  of  the  debts  upon  the  estate  was  equivalent  to  a  trust  to 
sell  for  payment  of  them."  See  also  Johnson  v.  Kennetty  3  My.  &  K.  624 ; 
Eland  v.  Eland,  1  Beav.  235,  4  My.  &  Cr.  430;  Page  v.  Adam,  4  Beav. 
269 ;  Forhes  v.  Peacock,  1  Ph.  717. 

A  purchaser  is  not  bound  to  ascertain  how  much  land  it  is  necessary  to  sell 
for  payment  of  debts,  for,  as  observed  by  the  Lord  Keeper  in  Spalding  v. 
Shalmer,  1  Yern.  303,  ^'  if  more  be  sold  than  is  sufficient  to  pay  the  debts, 
that  shall  not  turn  to  the  prejudice  of  the  purchaser,  for  he  is  not  obliged  to 
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enter  into  the  account ;  and  the  trustees  cannot  sell  just  so  much  as  is  sufficient 
to  pay  the  debts." 

Where  lands  are  devised  to  trustees  upon  trust  to  raise  so  much  money  as 
the  personal  estate  shall  fall  deficient  in  paying  the  testator's  debts  and  lega- 
cies, the  purchaser  is  not  bound  to  inquire  whether  the  real  estate  is  wanted 
or  not.  Secus,  if  the  trustees  have  a  power  merely  to  raise  money  upon  the 
d^ciency  of  the  personal  estate,  for  unless  there  was  a  deficiency  the  power 
never  arose,  and  consequently  the  purchaser  would  take  no  estate  by  the  sup- 
posed execution  of  it.  See  Culpepper  v.  Aston,  2  Ch.  C.  115,  223;  Dike  v. 
Ricks,  Cro.  Car.  335;  Pierce  v.  Scott,  1  Y.  &  C,  Exch.  Ca.  257;  Butler's 
note  to  Co.  Litt.  290,  b. ;  Bird  v.  Fox,  11  Hare,  40. 

The  rule,  that  a  purchaser  is  not  bound,  where  the  debts  are  charged  gene- 
rally, to  see  to  the  application  of  the  purchase-money,  ^'  is,''  as  observed  by 
Lord  Cottenham,  "subject  to  this  obvious  exception :  that,  if  a  purchaser  or 
mortgagee  is  a  party  to  a  breach  of  trust,  it  can  afford  him  no  protection.  One 
obvious  example  is,  where  a  devisee  has  a  right  to  sell,  but  he  sells  to  pay  his 
own  debt,  which  is  a  manifest  breach  of  trust,  and  the  party  who  concurs  in 
the  sale  is  aware  or  has  notice  of  the  fact  that  such  is  its  object :"  Eland  v. 
Eland,  4  My.  &  Cr.  427.  See  also  Rogers  Y.^Skillicorne,  Amb.  189;  Wat- 
Jcins  V.  Cheek,  2  S.  &  S.  199.  So,  where  trustees,  instead  of  selling  under  a 
power  in  a  will,  in  a  manner  not  authorized  by  the  power,  raise  money  by  mort- 
gage many  years  after  the  death  of  the  testator,  the  mortgagee  being  party  to 
a  breach  of  trust,  his  security  will  be  invalid.  Thus,  in  Stroughill  v.  Anstey, 
1  De  Gr.  Mac.  &  G.  635,  where  a  testator  by  his  will,  after  appointing  three 
persons  his  executors,  gave  to  them  the  residue  of  his  personal  estate,  and 
directed  *them  or  the  other  trustees  to  be  appointed  under  the  provi- 
sions contained  in  his  will,  to  stand  possessed  of  his  residuary  personal  L  -• 
estate,  upon  trust  at  such  time  or  times  as  to  them  should  seem  meet,  to  sell 
and  convert  into  money  all  such  part  thereof  as  should  not  consist  of  money, 
and  invest  the  produce  in  securities,  and  to  stand  possessed  of  the  same,  upon 
trust  thereout  to  pay  his  funeral  expenses  and  debts,  and  certain  large  lega- 
cies which  he  specified,  and  to  stand  possessed  of  the  residue  for  his  two  sons 
equally ;  and  the  will  contained  a  clause  which,  according  to  the  construction 
put  upon  it  by  the  Court,  empowered  the  trustees  to  give  receipts.  Sixteen 
years  after  the  death  of  the  testator,  the  then  acting  trustees  of  the  will,  who 
were  not  the  executors,  raised  money  upon  a  deposit  of  the  title  deeds  of  two 
leasehold  houses,  part  of  the  testator's  residuary  estate.  It  was  held  by  Lord 
St.  Leonards,  C,  dismissing  a  claim  filed  by  the  mortgagees  to  enforce  their 
securities,  that  inasmuch  as  the  trusts  of  the  will  showed  a  conversion,  out  and 
out,  of  the  testator's  property  to  be  absolutely  necessary,  the  trustees  were  not 
authorized  in  raising  money  by  mortgage.  In  giving  judgment,  his  Lordship 
made  the  following  important  observations  upon  the  subject,  whether  a  power 
of  sale  authorizes  a  mortgage  : — "  The  first  question,"  said  his  Lordship,  "is, 
whether  a  mortgage  was  or  was  not  authorized  by  the  trusts  of  this  will.  And 
in  addressing  myself  to  this  point,  it  ought,  I  think,  to  be  considered,  that  in 
a  case  where  trustees  have  a  legal  estate,  and  are  to  perform  a  particular  trust 
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through  the  medium  of  a  sale,  although  a  direction  for  a  sale  does  not  properly 
authorize  a  mortgage,  yet  where  the  circumstances  would  justify  the  raising 
of  the  particular  charge  by  a  mortgage,  it  must  be  in  some  measure  in  the 
discretion  of  the  Court  whether  it  will  sanction  that  particular  mode  or  not. 
It  may  be  the  saving  of  an  estate,  and  the  most  discreet  thing  that  can  be 
done ;  and  as  the  legal  estate  would  go,  and  as  the  purposes  of  the  trust  would 
be  satisfied,  I  think  it  impossible  for  the  Court  to  lay  down,  that  in  every  case 
of  a  trust  for  sale  to  raise  particular  sums,  a  mortgage  might  not,  under  cir- 
cumstances, be  justified.  As  a  general  rule,  however,  there  can  be  no  difficulty 
in  saying,  that  a  mortgage  under  a  mere  trust  for  conversion,  out  and  out,  is 
not  a  due  execution  of  that  trust ;  and,  looking  at  the  nature  of  the  property 
in  the  present  case,  which  was  leasehold,  and  which,  as  being  varying  property, 
would,  as  a  matter  of  course,  be  directed  to  be  converted  into  money,  where, 
under  a  general  gift,  it  was  to  go  to  diff'erent  parties,  having  diff"erent  interests, 
it  is  impossible  to  say  that  this  Court  could  allow  the  ^property  to  re- 
L  J  main  unconverted  under  an  absolute  trust  for  conversion  out  and  out ; 
and  the  trustees  to  deal  with  it,  as  if  it  were  property  that  was  to  be  enjoyed 
in  specie.  In  the  present  instance,  the  trustees  went  on  receiving  the  rents, 
and  accounting  to  the  persons  who  were  entitled  to  the  benefit  of  the  purchase- 
money  of  the  property  producing  the  rents ;  and  this  was  done  where  the  will 
contained  a  trust  that,  with  all  convenient  speed  after  the  testator's  death,  the 
property  should  be  converted  out  and  out,  not  simply  for  the  purpose  of  paying 
a  charge,  which  might  be  more  conveniently  raised  by  a  mortgage,  but  for  the 
purpose  of  conversion.  One  of  the  objects  of  conversion  was  to  pay  debts; 
but  there  were  other  and  final  objects  which  rendered  a  conversion  out  and 
out  absolutely  necessary ;  namely,  the  dedication  of  the  trust-moneys  to  raise 
particular  sums  according  to  the  testator's  will;  and,  therefore,  to  continue 
the  property  unconverted  was  to  set  aside  the  testator's  will  instead  of  exe- 
cuting the  trusts  of  it;  and  if  the  trusts  had  been  properly  executed,  the  fraud 
which  has  been  perpetrated  could  not  have  taken  place.^^  See  also  M^NeilUe 
V.  Acton,  4  De  Gr.  Mac.  &  Gr.  744 ;  Haldenhy  v.  Spoffortli,  1  Beav.  890 ;  Raikes 
V.  Hall,  cited  1  De  Qc.  Mac.  &  G-.  646;  Mather  v.  Norton,  16  Jur.  309;  De- 
vaynes  v.  Nolle,  3  Jur.  N.  S.  707. 

With  reference  to  the  distance  of  time  that  had  elapsed  from  the  death  of 
the  testator  to  the  deposit  of  the  deeds,  his  Lordship  observed,  ^'  That  people 
who  deal  with  trustees  raising  money  at  a  considerable  distance  of  time,  and 
without  an  apparent  reason  for  so  doing,  must  be  considered  as  under  some 
obligation  to  inquire,  and  look  fairly  at  what  they  are  about.  I  do  not  mean 
to  encumber  or  to  lessen  the  security  of  purchasers  or  mortgagees  under  trusts ; 
but  if  for  a  great  number  of  years  a  trust,  such  as  that  here,  remains  unper- 
formed, and  parties  are  found  in  possession  and  receipt  of  the  rents  of  the 
trust-property,  and  then  an  application  is  made  of  it  without  their  concurrence 
by  the  trustees,  it  may  place  those  who  deal  with  the  trustees  in  a  situation  of 
having  it  established  that  there  was  a  breach  of  trust,  of  which  they  ought  to 
have  taken  notice.'^ 

Another  exception  is,  where  the  purchaser  has  notice  of  a  suit  having  been 
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instituted,  which  takes  the  administration  of  the  estate  out  of  the  hands  of 
the  trustee :  Lloyd  v.  Baldwin^  1  Ves.  173 ;  Walker  v.  Snialwood,  Amb. 
676. 

It  may  be  here  mentioned,  that  a  question  may  arise  of  this  nature  :  assum- 
ing that  trustees  for  sale  have  no  power  to  give  receipts,  can  they,  by  condi- 
tions of  sale,  compel  a  purchaser  to  be  satisfied  with  their  receipts  alone  ?  It 
seems  that  they  can,  ( Groom  v.  Booth,  1  Drew.  548,)  unless  the  conditions 
*are  framed  so  as  to  mislead  the  purchaser,  {Ih.  p.  565;)  or  the  Court  p^^-., 
would,  by  enforcing  specific  performance,  cause  a  breach  of  trust,  (/t ;)  L  J 
at  all  events,  it  would  be  too  late  to  take  an  objection  to  such  a  condition  on 
exceptions,  after  a  decree  for  specific  performance,  and  the  usual  reference  as 
to  title.      Wilkinson  v.  Hartley,  15  Beav.  183. 

The  difficulty  arising  from  the  absence  of  a  receipt  clause  may  sometimes  be 
got  rid  of  by  payment  of  money  into  Court  under  the  Trustee  Relief  Acts, 
(see  Cox  v.  Cox,  1  K.  &  J.  251 ;)  but  the  application  of  this  relief  to  the 
cases  under  consideration  is  doubtful )  and  it  has  been  decided  that  the  pur- 
chaser of  an  estate  subject  to  a  pecuniary  charge  cannot  avail  himself  of  these 
Acts.     In  re  Buckley  s  Trust,  17  Beav.  110. 

2.  As  to  Purchasers  of  Personal  Estate  from  Executors  or  Administrators.!^ 
— However  personal  estate  may  be  bequeathed,  it  must  be  applied,  in  the  first 
place,  by  the  executors  for  payment  of  the  debts  of  the  testator,  in  a  due  course 
of  administration.  Upon  the  same  principles,  therefore,  by  which  a  purchaser 
of  real  estate,  devised  for  the  general  payment  of  debts,  is  exempted  fi:om  see- 
ing to  the  application  of  the  purchase-money,  it  is  a  general  rule  that  a  person 
who  purchases  or  takes  a  mortgage  of  leaseholds  or  other  personalty  from  an 
executor  or  administrator  is  not  bound  to  see  to  the  application  of  the  purchase- 
money.  "  After  the  sale  is  made,  the  creditors  cannot,^'  as  observed  by  the 
Master  of  the  Rolls  in  the  principal  case,  ^'  break  in  upon  it."  See  Bonney  v. 
Ridgard,  1  Cox,  145 ;  Scott  v.  Tyler,  2  Dick.  725 ;  Mead  v.  Orrery,  3  Atk. 
240;  Andrew  v.  Wrigley,  4  Bro.  C.  C.  125;  3I'Leod  v.  Drummond,  17  Ves. 
154 ;  Keane  v.  Roharts,  4  Madd.  357  ;  Ward  v.  Ward,  4  Ir.  Ch.  Rep.  215 ; 
Humble  V.  Bill,  2  Vern.  444.  The  last-mentioned  case,  however,  was  reversed 
in  the  House  of  Lords,  under  the  name  of  Savage  v.  Humble,  3  Bro.  P.  C.  5, 
Toml.  ed.,  in  the  opinion  of  subsequent  judges  erroneously:  Ewer  v.  Corbet, 
2  P.  Wms.  148;  Andrew  v.  Wrigley,  4  Bro.  C.  C.  136. 

The  sale  or  mortgage  of  a  chattel  by  an  executor  will  be  good  against  both 
the  residuary,  pecuniary  and  specific  legatees,  as  well  as  the  creditors  of  the 
testator,  whose  remedy,  in  case  of  the  misapplication  of  the  money  by  the  exe- 
cutor, will  be  not  against  the  purchaser  or  mortgagee,  but  against  the  executor ; 
nor  will  notice  of  the  will  or  of  the  bequest  contained  in  it  be  prejudicial  to  the 
purchaser  or  mortgagee.  See  Burtingy.  Stonard,2  P.  Wms.  150;  MLeod 
V.  Drummond,  17  Ves.  163,  169 ;  Andrew  v.  Wrigley,  4  Bro.  C.  C.  125 ; 
Keane  v.  Robarts,  4  Madd.  332,  357. 

In  Ewer  v.  Corbett,  2  P.  Wms.  148,  one  possessed  of  a  term  for  *years  f.  ^  ,^  -, 
devised  it  to  A.,  and  died  indebted,  having  made  B.  his  executor.     The  L         -I 
executor  sold  the  term,  upon  which  the  legatee  of  the  term  brought  a  bill  against 
VOL.   I. — 8 
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the  purchaser,  insisting  that,  the  term  being  bequeathed  to  the  plaintiff,  the 
executor  was  but  a  trustee,  and  that  the  purchaser  must  have  notice  of  this 
trust,  the  term  having  been  bought  of  the  executor,  and  consequently  must  be 
taken  subject  to  the  trust.  However,  Sir  J.  Jekyll,  M.  R.,  observed,  ''  I  take 
it  to  have  been  resolved,  and  with  great  reason,  that  an  executor,  where  there 
are  debts,  may  sell  a  term,  and  the  devisee  of  the  term  has  no  other  remedy 
but  against  the  executor  to  recover  the  value  thereof,  if  there  be  sufficient  assets 
for  the  payment  of  debts.  As  for  the  notice  of  the  will  and  of  the  devise  of 
the  term  to  a  third  person,  that  is  nothing;  for  every  person  buying  of  an 
executor,  where  he  is  named  executor,  must,  of  necessity,  have  notice ;  so  that 
if  notice  were  to  be  an  hindrance,  then,  of  consequence,  no  executor  might  sell. 
It  is  not  reasonable  to  put  every  purchaser  of  a  lease  from  an  executor  to  take 
an  account  of  the  testator^s  debts,  nor  has  he  any  means  to  discover  them.  On 
the  contrary,  as  the  whole  personal  estate  of  the  testator  is  liable  to  the  debts, 
this  lease  must  (inter  alia)  of  necessity  be  liable,  and  therefore  may  be  sold  by 
the  executor.  If  equity  were  otherwise,  it  would  be  a  great  hindrance  to  the 
pajnuent  of  debts  and  legacies,  and  would  lay  an  embargo  upon  all  personal 
estates  in  the  hands  of  executors  and  administrators,  which  would  be  attended 
with  great  inconvenience."  See  also  Humhle  v.  Bill,  2  Vern.  445 ;  Watts  v. 
Kanciey  Toth.  77. 

The  fact  that  a  mortgage  of  part  of  the  assets  has  been  made  to  secure  a 
debt  originally  contracted  on  the  personal  security  of  an  executor,  and  without 
reference  to  the  assets  is  immaterial.  See  3Iiles  v.  Durnford,  2  De  Gr.  Mac. 
&  Gr.  641,  in  which  the  Lords  Justices  differed  as  to  this  point  from  Sir  R.  T. 
Kindersley,  V.  C.  (See  2  Sim.  N.  S.  234.)  ''  The  only  evidence,"  said  Lord 
Justice  Knight  Bruce,  ^^  is  that  the  advances  were  originally  made  without 
security,  and  that  security  was  afterwards  added.  That  is  a  circumstance  de- 
serving attention,  but  it  does  not  go  far.  It  is  not  inconsistent  with  proba- 
bility that  the  advances  were  made  for  a  purpose  for  which  the  executor  might 
properly  horrow  as  executor.  I  think  the  presumption  is  in  favor  of  the  pro- 
priety of  the  transaction,  and  that  the  plaintiff  wholly  fails."  See  also  Haynes 
V.  Forshaw,  11  Hare,  93. 

An  executor  or  administrator  may  not  only  pledge  or  mortgage  the  assets, 
but  may  also  give  to  the  mortgagee  of  leaseholds  a  power  to  sell  and  give 
^^_  -|  receipts  for  the  *purchase-money.  See  Russell  y.  Plaice,  18  Beav.  21. 
'-  "'  ''The  power  of  sale,"  said  Sir  John  Romilly,  M.  R.,  in  that  case, 
''  given  to  a  mortgagee  must,  I  think,  be  considered,  not  as  the  delegation  of 
a  power  entrusted  to  the  executor,  which  is  a  power  to  sell  for  the  benefit  of 
his  cestui  que  trust,  but  as  the  creation  of  a  new  power  to  sell,  not  for  the 
benefit  of  the  person  interested  in  the  testator's  estate,  but  for  the  benefit  of 
the  person  interested  in  the  mortgage;  that  is,  a  power  to  render  the  mortgage 
effectual ;  and  I  think  that  the  right  to  create  this  power  is  incidental  to  the 
authority  of  the  executor  to  mortgage.  If  this  were  withheld,  the  persons 
interested  in  the  assets  would  be  injured,  because  in  that  case,  a  mortgage 
could  not  be  effected,  unless  on  terms  less  advantageous  than  could  be  obtained, 
if  the  person  advancing  his  money  obtained  the  same  security  as  if  he  was 
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dealing  with  the  absolute  owner  of  the  estate.  For  the  purpose  of  selling  the 
estate  of  the  testator,  the  executor  is  considered  as  the  absolute  owner,  and  has 
all  the  power  incidental  to  that  character.  On  what  principle  can  it  be  main- 
tained that  he  is  not  to  be  regarded  in  the  same  light,  and  to  have  the  same 
power,  for  the  purpose  of  effecting  a  mortgage,  which  may  be  the  most  bene- 
ficial course  to  be  adopted  for  his  cestui  que  trust,  and  of  which  benefit  the 
executor  is  constituted  the  sole  judge  V  But  it  has  been  decided,  that 
although  trustees  of  chattels,  with  power  to  mortgage  only,  can  give  a  power 
of  sale  to  a  mortgagee,  they  cannot  give  such  power  as  to  real  estate.  Clarice 
V.  Panopticon,  3  Jur.  N.  S.  178. 

If  there  be  a  specific  legatee  of  a  chattel,  it  is  desirable  to  have  his  concur- 
rence to  a  sale  of  it,  as  the  executor  may  have  done  some  act  amounting  to  an 
assent,  {ThomUnson\.  JSmith,  Rep.  temp.  Finch,  378,)  but  the  difficulty  does 
not  arise  when  he  is  also  executor.  (  Cole  v.  Miles,  10  Hare,  179 ;  Taylor  v. 
Hawkins,  8  Ves.  209  j  Attorney-General  v.  Potter,  5  Beav.  164.) 

If  the  executor  or  other  person  who  by  reason  of  a  charge  of  debts  and  lega- 
cies could  make  a  good  title,  convey  to  the  devisee  or  other  person  entitled  to 
the  property  subject  to  the  charge  by  deed,  reciting  the  payment  of  the  charge, 
out  of  the  personal  estate,  a  purchaser  from  such  devisee  or  other  person  will 
not  be  bound  to  see  to  the  application  of  the  purchase-money.  Storry  v. 
Walsh,  18  Beav.  559 ;  see  also  Forsliaw  v.  Higginson,  26  L.  J.  N.  S.  Ch. 
174. 

The  Master  of  the  Rolls,  in  the  principal  case,  mentions  two  exceptions  from 
the  rule.  As  to  the  first,  he  observes,  "  that  personal  estate  may  be  clothed 
with  such  a  particular  trust,  that  it  is  possible  the  Court,  in  some  cases,  may 
require  a  purchaser  of  it  to  see  the  money  rightly  applied.^'  This  observation 
has  been  approved  of  by  *Lord  Kenyon,  M.  R.,  in  Bonney  v.  Ridgard,  p  ^^r.  -, 
4  Bro.  C.  C.  130 ;  1  Cox,  145.  See  MLeod  v.  Drummond,  17  Ves.  "-  ^ 
161,  162.     There  seems,  however,  to  be  no  decision  upon  this  point. 

The  second  exception  from  the  rule,  mentioned  by  the  Master  of  the  Rolls,  is, 
where  there  is  a  fraud  in  the  case  on  the  part  of  a  purchaser  or  mortgagee, 
which  fraud  will  be  inferred  in  many  instances.  Thus,  where  an  executor 
*  disposes  of  or  pledges  his  testator's  assets  in  payment  of  or  as  security  for  a 
debt  of  his  own,  the  person  to  whom  they  are  disposed  of  or  pledged  will  take 
them  subject  to  the  claims  of  the  creditors,  specific  and  general  legatees,  of  the 
testator :  thus,  in  Hill  v.  Simpson,  7  Ves.  152,  Simpson,  an  executor,  imme- 
diately after  the  death  of  his  testatrix,  Mrs.  Smith,  transferred  certain  funds 
standing  in  the  name  of  John  Smith,  her  deceased  husband,  to  whom  she  was 
executrix,  and  other  funds  standing  in  her  name  and  in  the  name  of  her  co- 
executor,  to  Moffatt  &  Co.,  his  bankers,  as  a  security  for  such  sums  as  he  then 
owed,  or  might  afterwards  owe  them.  Moffatt  &  Co.  denied  that  they  knew, 
or  suspected,  that  the  funds  were  not  at  the  time  of  the  transfer  the  absolute 
property  of  Simpson,  as  executor  or  devisee  of  Mrs.  Smith ;  or  that  they  were 
part  of  the  personal  estate  of  John  Smith ;  on  the  contrary,  they  believed  they 
were  Simpson's  own  property ;  and  he  represented  to  them  that  he  was  abso- 
lutely entitled  thereto  subject  only  to  an  annuity  of  20^.  to  Elizabeth  Smith's 
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sister  during  her  life,  and  to  a  few  very  small  legacies;  that  he  had  full 
right  to  dispose  thereof,  and  would  have  disposed  thereof  but  for  the  low  price 
of  the  funds,  which  he  expected  would  rise.  They  also  stated  that  they  did 
not  know  any  of  the  legacies  of  John  Smith  to  the  plaintiffs,  or  any  other  per- 
son, were  unpaid.  However,  Sir  W.  Grant,  M.  E.,  held  that  the  general 
legatees  could  follow  the  funds  transferred  to  the  bankers.  *^  In  this  instance," 
observed  his  Honor,  ^*  the  assignment  was  made  in  less  than  a  month  after  the 
death  of  Mrs.  Smith.  There  is  not,  therefore,  the  least  ground  for  the  pre- 
sumption of  right  acquired  to  the  assets  of  Mr.  or  Mrs.  Smith,  by  payments 
made  in  that  short  interval  on  account  of  either  estate.  It  is  not  pretended 
it  was  to  satisfy  any  claim  on  either  estate ;  for  the  express  purpose  appears  to 
have  been  to  secure  a  debt  of  his  own,  which  he  already  owed  to  the  bankers, 
and  other  advances  they  were  to  make  by  taking  up  bills  of  his  then  actually 
outstanding.  They  had  distinct  notice,  therefore,  that  the  money  was  not  to 
be  applied  to  any  demand  upon  either  estate ;  but  the  assets  were  to  be  wholly 
applied  to  the  private  purposes  of  the  executor.  Allowing  every  case  to  remain 
r  -kAQ  -|  undisturbed,  does  it  follow  from  any,  that  an  executor  *in  the  first  month 
'-  after  the  testator's  death  can  apply  the  assets  in  payment  of  his  own  debt ; 

and  that  a  creditor  is  perfectly  safe  in  so  receiving  and  applying  them,  provided 
he  abstains  from  looking  at  the  will,  which  would  show  the  existence  of  unsatis- 
fied demands  ?  I  am  for  the  moment  keeping  out  of  sight  the  representation 
made  by  Simpson,  and  supposing  the  question  to  be,  whether  an  executor  may 
thus  deal  and  be  dealt  with;  and  it  is  clear,  no  rule  of  justice  permits,  or  of 
convenience  requires,  that  he  should  have  this  unbounded  power.  Though  it 
may  be  dangerous  at  all  to  restrain  the  power  of  purchasing  from  him,  what 
inconvenience  can  there  be  in  holding,  that  the  assets,  known  to  be  such, 
should  not  be  applied  in  any  case  for  the  executor's  debt,  unless  the  creditor 
could  be  first  satisfied  of  his  right  ?  It  may  be  essential  that  the  executor 
should  have  the  power  to  sell  the  assets ;  but  it  is  not  essential  that  he  should 
have  the  power  to  pay  his  own  creditor,  and  it  is  not  just  that  one  man's  pro- 
perty should  be  applied  to  the  payment  of  another  man's  debt ...  It  was  gross 
negligence  not  to  look  at  the  will,  under  which  alone  a  title  could  be  given  to 
them.  It  was  not  necessary  to  use  any  exertion  to  obtain  information,  but 
merely  not  to  shut  their  eyes  against  the  information  which,  without  extraor- 
dinary neglect,  they  could  not  avoid  receiving.  No  transaction  with  executors 
can  be  rendered  unsafe,  by  holding  that  assets  transferred  under  such  circum- 
stances may  be  followed."  See  also  Haynes  v.  Forshaw,  11  Hare,  93 ;  Wilso7i 
V.  Moore,  (1  My.  &  K.  337.) 

A  different  doctrine  appears  to  have  formerly  prevailed  in  Mead  v.  Orrery, 
3  Atk.  235,  and  Nugent  v.  Gifford,  1  Atk.  463.  The  authority  of  these 
cases,  however,  is  weakened,  if  they  are  not  completely  overruled,  by  Hill  v. 
Simpson ;  and  see  Bonney  v.  Ridgard,  1  Cox,  145,  where  Sir  Lloyd  Ken- 
yon,  M.  E.,  in  commenting  on  Mead  v.  Lord  Orrery,  says,  that,  if  it  had 
come  before  him,  he  should  have  decided  it  in  direct  opposition  to  that  autho- 
rity. It  may  be  remarked,  however,  that  in  Nugent  v.  Gifford  the  executor 
was  the  sole  residuary  legatee;  and  in  Mead  v.  Lord  Orrery  he  was  one  of  the 
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residuary  legatees,  and  his  co-executors  joined  with  him  in  the  assignment.  If, 
therefore,  these  cases  are  rightly  decided,  they  seem  to  establish,  that  where 
an  executor  is  also  residuary  legatee,  fraud  or  collusion  will  not  necessarily  be 
inferred  as  against  the  person  to  whom  he  sells  or  mortgages  a  chattel  of  the 
testator's  in  payment  of  or  as  a  security  for  his  own  debt.  See  M'Leod  v. 
Drummond,  17  Yes.  163,  164;  Bedford  v.   Woodham,  4  Yes.  40,  note. 

It  is  clear,  that,  in  the  absence  of  fraud  or  collusion,  the  assignment  by  an 
executor,  as  a  security  for  his  own  debt,  of  a  chattel  *specifically  r^-TQ-i 
bequeathed  to  him,  will  be  good  :  Taylor  v.  HawkinSj  8  Yes.  209.  A 
purchaser,  however,  with  notice  of  the  testator's  debts  being  unpaid,  will  not 
be  allowed  to  retain  a  chattel  obtained  from  an  executor  as  a  security  for  his 
own  debt,  although  the  executor  is  also  specific  or  residuary  legatee ;  thus,  in 
Crane  v.  Drake,  2  Yern.  616,  where  the  purchaser,  with  notice  of  the  plain- 
tiff's debt,  bought  a  lease  from  the  executor  and  devisee,  upon  an  arrangement 
that  part  of  the  purchase-money  was  to  go  in  payment  of  a  debt  due  to  him 
from  the  executor,  it  was  held  that  the  sale  was  not  binding  upon  the  plain- 
tiff, the  Lord  Chancellor  saying,  ^'  The  defendant  was  a  party,  and  consenting 
to  and  contriving  a  devastavit.''  In  commenting  on  this  case,  in  Andrew  v. 
Wrigleyj  4  Bro.  C.  C.  139,  Lord  Alvanley,  M.,R.,  observes,  '^  Can  there  be  a 
stronger  case  of  a  devastavit,  than  an  executor  aliening  the  property  of  his 
testator  to  pay  his  own  debts,  and  the  alienee  then  knew  that  the  plaintiff's 
debt  was  due.''  See  also  Nugent  v.  Gifford,  1  Atk.  464  )  M'Leod  v.  Drum- 
mond,  17  Yes.  163. 

So,  where  the  executor  has  sold  for  an  under-value,  or  to  one  who  has 
notice  that  the  testator  had  left  no  debts,  or  that  all  debts  had  been  paid,  a 
sale  or  mortgage  of  the  personal  estate  by  the  executor  will  not  be  valid  : 
Ewer  V.  Corbet,  2  P.  Wms.  148 ;  Scott  v.  Tyler,  2  Dick.  725  ;  Drohan  v.  Dro- 
han,  1  Ball.  &  B.  185;  Rice  v.  Gordon,  11  Beav.  265 ;  and  see  Stroughill  y . 
Anstey,  1  De  G-.  Mac.  &  a.  635. 

The  exceptions  from  the  general  rule,  that  a  purchaser  from  an  executor  is 
not  bound  to  see  to  the  application  of  the  purchase-money,  have  been  well 
summed  up  by  Lord  Thurlow  in  Scott  v.  Tyler,  2  Dick.  725.  "  If,"  observes 
his  Lordship,  "  one  concerts  with  an  executor,  by  obtaining  the  testator's 
effects  at  a  nominal  price  or  at  a  fraudulent  under-value,  or  by  applying  the 
real  value  to  the  purchase  of  other  subjects  for  his  own  behoof,  or  in  extin- 
guishing the  private  debt  of  the  executor,  or  in  any  other  manner,  contrary 
to  the  duty  of  the  office  of  executor,  such  concert  will  involve  the  seeming 
purchaser,  or  his  pawnee,  and  make  him  liable  for  the  full  value." 

Length  of  time  and  acquiescence,  as  in  the  principal  case,  will  prevent  cre- 
ditors and  legatees  from  asserting  their  claims  against  purchasers,  although 
the  sale  by  the  executor  was  attended  with  suspicious  circumstances  of  fraud, 
and  h,  fortiori  against  mesne  purchasers :  Bonney  v.  Ridgard,  4  Bro.  C.  C. 
138,  cited  in  MLeod  v.  Drummond,  17  Yes.  165  ;  S.  C,  1  Cox,  145.  And 
the  fact  of  the  legacies  being  contingent  will  be  no  sufficient  excuse  for  the 
legatees  lying  by  when  they  have  such  an  interest  as  will  entitle  them  to  know 
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r*71 1  ^^^^  debts  the  testator  *owed,  and  what  part  of  his  estate  had  been 
applied  in  payment  of  them :  Andrew  v.  Wrigle^,  4  Bro.  C.  C.  135. 

In  Mead  v.  Lord  Orrery,  3  Atk.  235,  Lord  Hardwicke  seems  to  think  that 
residuary  legatees  are  never  permitted  in  any  case  to  question  the  disposition 
which  the  executors  have  made  of  the  assets — that  creditors  or  specific  lega- 
tees could  only  do  so.  However,  in  Hill  v.  Simpson,  7  Ves.  152,  Sir  William 
Grant  decided  that  a  mere  pecuniary  legatee  could  follow  the  assets  into  the 
hands  of  a  third  person.  In  M^Leod  v.  Drummond,  17  Ves.  169,  Lord  Eldon 
concurred  in  the  principle  laid  down  by  Sir  William  Grant.  ^^  I  cannot  con- 
ceive," said  his  Lordship,  "  why  a  creditor  and  a  specific  legatee  should  be 
able  to  follow  the  assets,  and  not  a  pecuniary  or  residuary  legatee." 

Whether  a  Charge  of  Debts  Authorizes  a  sale  of  Real  Estate  hy  Execu- 
tors.']— The  question  has  of  late  been  much  discussed,  whether  a  general 
charge  of  debts  upon  real  estate  authorizes  a  sale  by  the  executors.  It  is  laid 
down  broadly  by  Sir.  L.  Shadwell,  V.  C,  in  Forbes  v.  Peacock,  (12  Sim.  541 ; 
overruled  upon  another  point,  1  Ph.  717,)  that  "  if  a  testator  charges  his  real 
estate  with  payment  of  his  debts,  that,  prima  facie,  gives  his  executor  power 
to  sell  the  estate,  and  to  give  a  good  discharge  for  the  purchase-money." 

If  the  learned  Yice-Chancellor  meant,  that  such  a  charge  gave  a  legal 
power  to  the  executors  to  sell,  the  subsequent  authorities  render  it  necessary 
that  his  proposition  should  to  some  extent  be  modified. 

The  first  case  which  it  is  important  to  notice  is  that  of  Shaw  v.  Borrer,  1 
Keen,  559,  there  the  will  contained  a  general  direction  to  pay  debts,  so  ex- 
pressed as  to  constitute  a  charge  on  all  the  testator's  real  estates ;  followed  by 
a  devise  of  a  particular  portion  of  the  real  estate  to  trustees  for  a  special  pur- 
pose, and  a  residuary  devise  of  real  estates  for  other  special  purposes.  No 
suit  had  been  instituted  in  equity  to  ascertain  the  deficiency  of  the  personal 
estate  to  pay  the  debts ;  and  the  question  was,  whether  the  trustees  and  exe- 
cutors together  could  make  a  title  to  the  purchaser  of  that  part  of  the  real 
estate  which  was  devised  to  trustees  for  special  purposes.  It  was  argued,  that 
such  a  sale  could  only  be  effected  under  the  decree  of  a  Court  of  equity  for 
the  administration  of  the  testator's  estate;  but  Lord  Langdale,  M.  R.,  held 
that  a  good  title  could  be  made.  "It  seems  to  be  clear,"  said  his  Honor, 
'^  that  a  charge  of  this  nature  has  been,  and  ought  to  be,  treated  as  a  trust, 
which  gives  the  creditors  a  priority  over  the  special  purposes  of  the  devise ; 
and  no  doubt  is  raised  but  that,  on  the  application  of  the  creditors,  the  Court 
P^Hr^  I  would,  in  a  suit  to  which  the  executors  were  parties,  compel  the  *trus- 
""  tees,  for  special  purposes,  to  raise  the  money  requisite  for  the  payment 
of  the  debts.  If,  so,  is  there  any  good  reason  to  doubt  but  that  the  trustees 
and  executors  may  themselves  do  that  which  the  Court  would  compel  them  to 
do  on  the  application  of  the  creditors  ?" 

Shaw  V.  Borrer  was  approved  of  by  Lord  Cottenham  in  the  case  of  Ball  v. 
Harris,  (4  My.  &  Cr.  264,)  where  he  held  that  an  executor,  who  was  also 
trustee  of  the  real  estate  for  other  persons,  there  being  a  general  charge  of 
debts,  had  power  to  sell  or  mortgage  the  estate.  "  I  have,"  said  his  Lordship? 
"carefully  considered  the  judgment  of  the  Master  of  the  Rolls  in  Shaw  v 


ELLIOT     V.     MERRYMAX.  119 

Borrer  upon  this  point,  aod  I  entirely  concur  with  him  upon  it.  The  point, 
indeed,  has  been  long  established.  It  arose  directly  in  Elliot  v.  MerrymaUy 
and  as  there  laid  down,  has  been  recognized  in  the  several  cases  referred  to 
by  the  Master  of  the  Rolls ;  to  which  may  be  added  the  opinions  of  Lord 
Thurlowand  Lord  Eldon  in  Bailey  v.  Ehins^  (7  Ves.  319',  323,)  and  Doltonx. 
Hewen,  (6  Madd.  9;)  for  although  the  point  in  some  of  those  cases  was, 
whether  the  purchaser  was  bound  to  see  to  the  application  of  the  purchase- 
money,  the  decision  that  he  was  not,  assumes  that  the  sale  was  authorized  by 
the  charge  in  the  will  of  the  debts  upon  the  estate ;  that  is,  that  the  charge 
of  the  debts  upon  the  estate  was  equivalent  to  a  trust  to  sell  for  the  payment 
of  them." 

Now,  in  the  first  of  these  cases,  it  will  be  observed  that  the  trustees  joined 
with  the  executors  in  the  sale  ;  and,  in  the  second,  that  the  executor  was  also 
trustee,  so  that  as  no  difficulty  arose  with  respect  to  the  conveyance  of  the  legal 
estate,  a  good  title  could  be  made ;  in  the  first  case,  by  the  trustees  and  exe- 
cutors ;  and,  in  the  second  case,  by  the  executor  acting  in  a  double  capacity 
alone. 

In  the  case  of  Gosling  v.  Carter,  1  Coll.  644,  the  testator,  after  giving  a 
general  direction  for  payment  of  his  debts,  gave  and  bequeathed  all  his  real 
and  personal  estate  to  his  wife  for  life,  with  a  direction  to  sell  the  same,  and 
divide  the  proceeds  after  her  decease ;  and  he  made  his  wife  and  another  per- 
son executrix  and  executor.  The  executrix  and  executor  sold  the  real  estate 
by  auction ;  and  upon  a  bill  filed  by  them  against  the  purchaser,  it  was  held 
by  Sir  J.  L.  Knight  Bruce,  Y.  C,  that  they  had  an  implied  power  to  sell  the 
estate  for  payment  of  debts,  but  that  the  defendant  ought  not  to  be  compelled 
to  complete  the  purchase  without  a  conveyance  from  the  heir-at-law.  ^'  There 
is,'^  said  his  Honor,  "  an  implied  power  of  sale,  because  the  life  interest  of 
the  wife  is  subject  to  the  general  charge  for  payment  of  debts ;  therefore,  in 
a  sense,  and  in  a  manner,  there  does  exist  a  power  of  selling  during  the  life- 
time of  the  wife,  *there  being  debts,  which  fact  is  proved.  And  I  am  j-^hto  -i 
of  opinion,  that  there  is  upon  this  will  an  intention  exhibited,  that  a 
sale,  if  made,  should  be  made  by  the  executors,  or  one  of  them,  and  not  other- 
wise. The  next  question  is,  whether  this  intention  is  expressed  so  as  to  create 
a  legal  power  ?  in  which  case,  the  concurrence  of  the  heir-at-law  would  not  be 
necessary.  I  am  of  opinion  this  question  is  one  of  too  great  nicety  and  diffi- 
culty to  decide  against  the  purchaser.  If  he  wishes  the  concurrence  of  the 
heir,  he  must  pay,  or  not  pay,  for  the  discovery  of  the  heir,  according  to  his 
contract.  Upon  that  I  -give  no  opinion.  But  I  think  that  in  this  suit  he  is 
not  to  be  compelled  to  take  the  title  from  the  executor  and  executrix  without 
the  concurrence  of  the  heir.  I  decide,  therefore,  without  prejudice  to  the 
question,  whether  the  heir  is,  or  is  not,  a  necessary  party  to  the  conveyance, 
that  the  executor  and  executrix,  as  debts  are  admitted  to  have  existed  at  the 
time  of  the  sale,  had  power  to  sell.''  And  see  Curtis  v.  Fulbrooh,  8  Hare, 
25,  278. 

The  question  was  next  considered  at  law  in  the  case  of  Doe  d.  Jones  v. 
Hughes,  6  Exch.  223 ;  there  a  testator,  after  charging  all  his  real  and  personal 
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estate  with  his  debts,  funeral  and  testamentary  expenses,  and  a  legacy  therein 
mentioned,  subject  thereto,  gave  and  devised  the  rents  and  profits  of  all  his 
messuages,  farms,  and  lands  exce/pt  his  Bala  Houses  to  his  wife  for  life,  with 
remainder  over  to  another  person  in  fee.  And  he  also  bequeathed  to  his  wife 
the  whole  of  his  personal  estates,  and  appointed  her  sole  executrix.  It  was 
held  by  the  Court  of  Exchequer  that  the  executrix  had  no  implied  power  to 
sell  or  mortgage  the  Bala  Houses  (which  descended  to  the  heir)  for  the  pay- 
ment either  of  the  debts  or  of  the  funeral  or  testamentary  expenses  or  legacy. 
''  Upon  the  argument  of  this  case,"  said  Parke,  B.,  ^'  the  several  authorities 
upon  the  subject  were  brought  before  us;  and  it  was  contended  on  behalf  of 
the  defendant,  that  the  effect  of  a  charge  of  the  real  estates  with  debts  was  to 
give  to  the  executrix  an  implied  power  of  sale.  But  upon  a  due  consideration 
of  all  the  cases,  it  is  perfectly  clear  that  not  one  of  them  bears  out  that  propo- 
sition. One  class  of  cases  shows,  that  by  a  devise  to  trustees  of  the  real  estate 
charged  with  the  testator's  debts,  the  trustees  have  thereby  imposed  upon  them 
the  duty  of  raising  money  to  pay  those  debts ;  for,  as  the  estate  is  given  to 
them,  they  can,  through  the  means  of  the  estate,  raise  money  for  the  payment 
of  those  debts.  Another  class  of  cases  decides,  that  if  from  the  whole  purview 
of  the  will  it  appears  to  have  been  the  intention  of  the  testator  that  his  real 
estate  should  be  sold,  and  the  proceeds  of  that  real  estate  are  to  be  distributed 
r*74"l  ^^^  *^®  *purpose  for  which  it  is  given,  which  the  executors  alone 
by  law  could  perform,  then  there  is  an  implied  power  given  them 
by  the  will  to  sell  the  estate ;  and  that  the  executor  who  is  to  distribute 
the  money  is  to  sell  the  estate.  Several  cases  were  cited  which  confirm 
this  proposition,  and  amongst  them  is  that  of  Forbes  v.  Peacock.  But  upon 
looking  through  the  cases,  not  a  single  authority  is  to  be  found  which  says, 
that  a  simple  charge  of  the  estate  with  the  payment  of  the  debts  does  more 
than  make  a  charge  upon  the  estate  in  the  hands  of  the  devisee,  if  the  estate  is 
devised,  or  upon  the  estate  in  the  hands  of  the  heir-at-law,  if  the  estate  devolves 

upon  him  by  the  law  of  inheritance The  estate  is  only  subjected  in 

the  hands  of  the  heir-at-law  to  a  charge  for  funeral  and  testamentary  expenses, 
and  the  charges  attending  the  proof  of  the  will,  which  the  executrix  must 
enforce  through  the  medium  of  a  Court  of  equity ;  and  we  therefore  think  the 
executrix  had  no  power  to  sell  or  mortgage  the  estate.  It  is  not  within  the 
principle  of  any  of  the  cases  in  which  it  has  been  held  there  is  an  implied 
power  of  sale  or  mortgage." 

The  next  case  to  be  noticed,  (apparently  conflicting  with  Doe  d.  Jones  v. 
Hughes,^  is  the  case  of  Robinson  v.  Lowater,  (17  Beav.  592,)  there  a  testator 
devised  some  messuages  in  Rutland  Place  to  his  daughter  Elizabeth  (since 
deceased)  for  life,  with  remainder  to  all  her  children  living  at  her  decease,  and 
two  closes  in  Sandfield  to  his  son  Richard  for  life,  with  remainder  to  the  use 
of  his  children  who  should  be  living  at  his  decease,  as  tenants  in  common, 
with  a  limitation  over  in  the  event  of  that  remainder  not  taking  effect.  And 
he  devised  his  estate  at  Arnold  to  his  son  Richard  in  fee  charged  with  the 
payment  of  the  sum  of  200Z.  due  on  mortgage  of  his  messuages  devised  to  his 
daughter  Elizabeth,  and  of  the  legacies  therein  mentioned,  and  with,  and  to 
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the  payment  of  his  debts,  and  funeral  and  testamentary  expenses.  But  if  his 
premises  at  Arnold  should  not  be  sufficient  for  that  purpose,  then  he  charged 
his  closes  at  Sandfield  with  the  payment  of  such  deficiency;  and  he  appointed 
his  son  Kichard,  sole  executor  of  his  will.  The  testator  by  a  codicil  revoked 
the  devise  of  the  Arnold  property  to  his  son  Richard.  The  will  was  proved 
by  the  executor,  who  exhausted  the  personal  estates  in  payment  of  debts, 
except  the  mortgage  debt  charged  on  Rutland  Place.  He  also  sold  the  two 
closes  in  Sandfield  to  Nathaniel  Sulley,  (in  whom  the  legal  estate  in  fee  simple 
was  vested  as  a  trustee  for  the  testator  and  his  heirs).  The  purchaser  had 
notice  of  the  will.  The  defendant  Lowater  derived  his  title  to  Sandfield,  from 
Nathaniel  Sulley.  The  plaintiffs,  the  children  of  the  testator's  daughter  Eliza- 
beth filed  a  bill,  ""insisting  that  the  Sandfield  property  was  still  liable  r^-i^-t 
in  the  hands  of  the  defendant  Lowater  to  pay  off  the  mortgage  on  the 
Rutland  place  property,  which  still  remained  unpaid.  The  bill  however  was 
dismissed  by  Sir  John  Romilly,  M.  R.,  with  costs.  "The  case  of  Doe  d. 
Jones  V.  Hughes,  (6  Exch.  223,)  said  his  Honor,  "  is  relied  upon  to  show, 
that  the  executor  could  not  make  a  good  title  to  sell,  and  had  no  authority  to 
sell  vested  in  him.  I  find  it  difficult  to  reconcile  the  decision  in  that  case 
with  the  numerous  authorities  to  be  found  pn  this  subject  in  Chancery; 
amongst  which  I  may  refer  to  Ball  v.  Harris,  (4  My.  &  Or.  264,)  where  Lord 
Cottenham  observes,  that  a  charge  of  debts  is  equivalent  to  a  trust  to  sell  so 
much  as  may  be  sufficient  to  pay  them;  Forhes  v.  Peacock,  (12  Sim.  541,) 
which,  on  this  point,  is  not  affected  by  the  reversal  of  the  decision,  (1  Ph. 
717,)  and  to  the  case  of  Gosling  v.  Carter,  (1  Coll.  644). 

"  Before  the  case  in  the  Exchequer,  I  had  considered  the  law  to  be,  that  a 
charge  of  debts  on  an  estate  devised,  gave  the  executors  an  implied  power  of 
sale,  because,  to  use  the  expression  of  Sir  J.  Leach,  in  JBentham  v.  Wiltshire, 
(4  Madd.  49,)  the  power  to  sell  is  '  implied,  from  the  produce  having  to  pass 
through  their  hands  in  the  execution  of  their  office,  as  in  the  payment  of  debts 
or  legacies.^  I  am  of  opinion,  therefore,  that  a  good  title  was  made  to  the 
purchaser  Nathaniel  Sulley,  and  that  the  defendants  claiming  under  him  are 
entitled  to  hold  it,  discharged  from  all  claims  in  favor  of  the  plaintiffs."  This 
decision  upon  appeal  was  affirmed  by  the  Lords  Justices,  (5  Be  G.  Mac.  &  Gr. 
272).  During  the  argument  the  Lord  Justice  Knight  Bruce,  with  reference 
to  Doe  d.  Jones  v.  Hughes,  put  the  following  pertinent  question ;  "  Does  that 
case  deal  with  anything  beyond  the  question  of  the  legal  estate  f  Can  it 
govern  the  present,  which  is  an  application  to  a  Court  of  equity  to  give  effect 
to  a  charge  ?"  Again,  Lord  Justice  Turner  asked ;  "  Does  a  charge  of  debts 
amount  to  a  direction  to  institute  a  Chancery  suit  ?  Would  not  that  conse- 
quence follow  from  holding  that  the  executor  could  not  sell  ?"  In  giving 
judgment.  Lord  Justice  Turner  made  the  following  observations  :  "The  ques- 
tion is,  how  and  by  whom  the  money  was  to  be  raised.  The  purpose  for  which 
it  was  to  be  raised  being  to  pay  debts,  it  must  have  been  in  the  contemplation 
of  the  testator  that  it  would  have  to  be  raised  immediately,  but  no  power  is 
given  to  the  devisees  to  raise  it;  and  the  will,  containing  a  devise  of  a  life 
estate,  with  contingent  remainders  over,  it  is  impossible  that  during  the  sub- 
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sistence  of  those  contingent  remainders,  the  devisees  could  themselves  raise  it. 
On  the  face  of  this  will,  therefore,  it  was  not  the  intention  of  the  testator  that 
r  *7fi1  *^^®  money  should  be  raised  by  the  devisees.  Then  who  was  to  raise 
it !  Surely  the  persons  who  would  have  to  apply  the  fund.  It  seems 
to  me,  therefore,  upon  the  whole  scope  of  this  will,  without  reference  to  the 
cases  decided  upon  the  subject,  that  in  this  case,  at  least,  it  was  the  intention 
of  the  testator  that  the  money  should  be  raised  by  the  executor;  and  if  by  the 
executor,  then  the  executor  must  be  considered  as  invested  with  all  the  powers 
necessary  to  raise  it.  I  think  there  is  abundant  reason  for  the  conclusion  at 
which  the  Master  of  the  Rolls  has  arrived  in  this  case.''  See  also  Eidsforth 
V.  Armsteady  2  K.  &  J.  333. 

In  Wrigley  v.  Sykes,  21  Beav.  337,  a  testator  ordered  all  his  debts,  funeral, 
and  testamentary  expenses,  and  legacies  "  to  be  paid  and  discharged  out  of  his 
real  and  personal  estate.''  He  then  devised  certain  freehold  messuages  to 
trustees  for  a  term  of  500  years,  upon  the  trusts  thereinafter  mentioned,  and 
subject  thereto  to  his  five  sons  in  fee,  as  tenants  in  common,  upon  condition 
that  they  should  pay,  in  equal  shares,  certain  specified  legacies  and  annuities, 
and  also  all  his  mortgage  and  other  debts.  The  trusts  of  the  term  of  500  years 
were  declared  to  be,  that  if  any  of  the  sons  should,  thirty  days  after  demand, 
refuse  to  pay  his  proportion  of  the  legacies,  annuities,  mortgage,  and  other 
debts,  the  trustees  should,  out  of  the  rents,  of  the  share  of  such  son  levy  such 
sums  unpaid,  and  all  costs ;  and  he  appointed  his  five  sons  executors.  Thirty- 
three  years  after  the  death  of  the  testator,  the  surviving  executors  sold  the 
estate,  as  they  alleged,  to  pay  the  debts.  Sir  John  Romilly,  M.  R.,  held  that 
they  had  power  to  sell,  and  decreed  a  specific  performance  against  the  pur- 
chaser. "  I  do  not  think,"  said  his  Honor,  ^'  that  the  creation  of  the  term, 
which  has  a  distinct  and  specified  object,  supersedes  the  general  charge  for 
payment  of  debts;  which,  in  my  opinion,  gives  the  executors  a  power  of  selling 
the  estate  for  payment  of  debts.  And  in  that  view  of  the  case,  I  am  of  opinion, 
that  this  is  a  valid  contract.  It  is  very  true  that  the  Court  will  not  compel  a 
person  to  take  a  doubtful  title ;  but  if  the  Court  is  of  opinion,  upon  due  consi- 
deration of  the  question  of  law,  that  the  title  is  good,  the  Court  is  bound  so  to 
hold,  and  it  cannot,  in  my  opinion,  decline  to  do  so,  because  it  is  possible,  that 
when  the  case  arises  between  the  parties,  some  other  Court  may  come  to  an 
opposite  or  contrary  conclusion ;  and,  therefore,  I  am  of  opinion,  that  I  am 
right,  in  this  case,  in  compelling  the  purchaser  to  take  what,  in  my  opinion,  is 
not  a  doubtful  title.  I  shall  certainly  secure  to  the  purchaser,  as  far  as  it  is 
competent  for  the  Court  to  do  so,  a  good  legal  estate  when  the  conveyance  is 
P  ^^y^-\  made  :  but  as  I  am  *of  opinion  that  the  executors  had  power  to  enter 
into  the  contract,  which  is  not  disputed,  and  as,  in  my  opinion,  the 
title  is  good,  I  must  decree  specific  performance." 

The  conclusion  which  may  be  drawn  from  these  cases,  seems  to  be  this,  that 
where  there  is  a  general  charge  of  debts  upon  real  estate,  the  executors  have 
in  equity  an  implied  power  to  sell  it,  and  they  alone  can  give  a  valid  receipt 
for  the  purchase-money,  but  as  they  do  not  take  by  implication  a  legal  power 
to  sell,  and  cannot  therefore  convey  the  legal  estate,  {Boe  d.  Jones  v.  Hughes ^ 
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6  Exch.  223,)  the  persons  in  whom  it  is  vested  (if  it  be  not  already  in  the  exe- 
cutors by  devise  or  otherwise)  must  concur  with  them  in  the  conveyance. 
This  conclusion  reconciles  all  the  cases  in  equity  with  the  apparently  conflict- 
ing authority  of  Doe  d.  Jones  v.  Hm/Ties. 

Hence  it  follows,  that  although  real  estate  in  the  hands  of  an  alienee  of  a 
devisee,  or  heir-at-law,  where  there  has  been  no  charge  of  debts  by  a  testator, 
is  discharged  from  the  debts,  and  the  heir  or  devisee  only  remains  personally 
liable,  {Richardson  v.  Horton,  7  Beav.  112;  Spackman  v.  Timhrell,  8  Sim. 
253;  Pimm  v.  Insallj  1  Mac.  &  G.  449;  Kmderley  y.  Jervls,  22  Beav.  1;) 
yet  where  there  is  a  charge  of  dehts  upon  real  estate,  a  purchaser  from  the 
heir  or  devisee,  or  their  alienee,  cannot  safely  complete  without  either  the 
concurrence  of  the  executors,  or  without  being  satisfied  that  all  the  debts  have 
been  paid.     See  Storry  v.  Walsh;  Hope  v.  Liddell,  25  L.  J.  N.  S.  Ch.  90. 

The  opinion  among  conveyancers,  nevertheless,  appears  to  be,  that  where, 
subject  to  a  charge  of  debts,  an  estate  is  devised  to  persons  either  beneficially 
or  as  trustees  for  special  purposes,  a  sale  can  be  effected  by  them  alone;  and 
Lord  St.  Leonards,  in  the  last  edition  of  his  work  on  Vendors  and  Purchasers, 
with  reference  to  the  cases  of  Robinson  v.  Lowater^  and  Wrigley  v.  SykeSy 
says,  "  They  have  introduced  considerable  difficulty  upon  titles,  by  implying  a 
power  of  sale  in  executors  from  a  charge  of  debts,  although  the  estate  is  devised 
to  others.  This  is  contrary  to  the  received  opinion.  It  would  not  be  safe  to 
rely  on  the  authority  of  these  cases."  See  an  article  in  the  "  Jurist,"  vol.  ii., 
N.  S.  68.  Sugd.  y.  &  P.,  13  ed.  p.  545,  n.  (1.)  See  also,  "Dart's  V.  &  P." 
400,  and  an  able  note,  p.  476,  3rd  ed. 

We  must  remember,  however,  that  Rohinson  v.  Lowater  is  stamped  with 
the  high  authority  of  the  Lords  Justices  of  the  Court  of  Appeal. 

As  to  what  constitutes  a  charge  of  debts,  see  note  to  Silk  v.  Prime,  vol. 
2,  post. 


The  cases  in   this  country  on  the  is  not  bound  to  see  to  the  application 

foregoing  subject,  which  are  not  nu-  of  the  purchase-money,  except  where 

merous,   myy  be   distinguished   into  the  sale  is  a  breach  of  trust  on  the 

three  classes:  1.  Relating  to  sales  of  part  of  the  trustee,  and  the  purchaser 

personal  property  by  executors,  guar-  has,  either  from  the  face  of  the  transac- 

dians,  and  other  trustees ;  2.  To  sales  tion  itself,  or  aliunde,  notice  or  know- 

of  real  estate  under  a  power  in  a  deed  ledge  of  the  trustee's  violation  of  duty: 

or  will  to  sell  for  the  payment  of  debts,  but  if  he  has  such  knowledge  or  notice 

legacies,  or  other  charges;  3.  To  sales  as  makes  him  a  party  or  privy  to  the 

of  real  estate  by  trustees,  in  a  settle-  trustee's  misconduct,  the  property  will 

ment,  in  pursuance  of  a  power  to  sell  be  affected  in  his  hands  with  the  trusts 

and   re-invest.     In   regard   to  all  of  which  previously  attached  to  it.    This 

these,  it  may  be  considered   as  the  may  be  considered  as  established  in 

prevailing  doctrine  in  the  American  respect  to  sales  for  the    payment  of 

courts,  that  a  purchaser  from  a  trustee  debts  generally,  and  sales  for  payment 
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of  debts  and  legacies,  and  to  sales  for 
reinvestment;  Riitledye  v.  Smith,  1 
Busbee's  Eq.  127 ;  Lening  v.  Peyton, 
2  Dessaussure,  378;  Sims  v.  Lively, 
14  B.  Monroe,  433;  and  though  per- 
haps not  expressly  decided  in  the  case 
of  sales  under  a  charge  for  certain 
specified  debts,  yet  the  principles  acted 
upon  by  the  courts  seem  to  cover  that 
ground;  Tillinghast  v.  Ghamplin,  4 
Rhode  Island,  173,  213.  See  the 
subject  discussed  at  length  in  Gar- 
nett,  &c.  V.  Macon  et  al,  6  Call.  309, 
354;  S.  C,  1  Brock.  185,  &c.;  and 
see  also  Jackson  et  al.  v.  Updegraffe 
et  al.,  1  Robinson's  Virginia,  107, 
120. 

1.  In  regard  to  sales  of  personal 
property  by  an  executor,  guardian,  or 
other  trustee.'] — The  liability  of  a  pur- 
chaser of  a  testator's  assets  from  his 
executor  was  carefully  examined  by 
Chancellor  Kent  in  Field  v.  Scliieffe- 
lin,  7  Johnson's  Chancery,  150,  160. 
After  a  review  of  the  English  cases, 
he  concludes  as  follows  : — ^^  They  all 
agree  in  this,  that  the  purchaser  is 
safe,  if  he  is  no  party  to  any  fraud  in 
the  executor,  and  has  no  knowledge 
or  proof  that  the  executor  intended  to 
misapply  the  proceeds,  or  was  in  fact 
by  the  very  transaction,  applying  them 
to  the  extinguishing  of  his  own  pri- 
vate debt.  The  great  difficulty  has 
been,  to  determine  how  far  the  pur- 
chaser dealt  at  his  peril,  when  he 
knew  from  the  very  face  of  the  pro- 
ceeding, that  the  executor  was  apply- 
ing the  assets  to  his  own  private  pur- 
poses, as  the  payment  of  his  own  debt. 
The  later  and  the  better  doctrine  is, 
that  in  such  a  case,  he  does  buy  at  his 
peril ;  but  that,  if  he  has  no  such  proof 
or  knowledge,  he  is  not  bound  to  in- 
*quire  into  the  state  of  the  trust,  be- 
cause he  has  no  means  to  support  the 


inquiry,  and  he  may  safely  repose  on 
the  general  presumption  that  the  exe- 
cutor is  in  the   due  exercise  of  his 
trust.'^     And  this  principle  was  ap- 
plied in  that  case  to  a  purchase  from 
a  guardian.    In  like  manner,  in  Petrie 
V.  Clark  and  others,  11  Sergeant  and 
Rawle,  377,  385,  where  the  right  of 
creditors  and  legatees,  to  follow  assets 
that  have  been  collusively  parted  with 
by   an   executor,    was    examined   by 
Gibson,  J.,  the  principle  was  declared, 
that  such  a  right  did  not  exist  at  law, 
for  the  executor  is  the  owner  of  the 
legal  title  to  the  goods,  and  may  dis- 
pose of  them  by  any  species  of  volun- 
tary alienation  by  which  he  may  dis- 
pose of  his  own,  but  that  equity  gives 
relief  on  the  ground  that  the  executor, 
though  complete  owner  of  the  legal 
title,  is  quasi,  a  trustee  for  creditors 
and  legatees,  and  tha-t  it  will  follow 
assets  into  the  hands  of  any  one  who 
is  not  a  purchaser  for  valuable  con- 
sideration, or  who  having  paid  a  valu- 
able consideration,  has  been  guilty  of 
fraud  and  collusion  with  the  executor  ; 
and  that  an  executor's  applying  the 
assets  in  payment  of  his  own  debt,  is 
of  itself  a  circumstance  of  suspicion, 
which  ought  to  put  the   purchasing 
creditor  upon  inquiry  as  to  the  pro- 
priety of  the  transaction. 

[The  purchase  must  be  in  good  faith, 
and  for  value,  to  discharge  the  pur- 
chaser, and  he  will  be  answerable 
whenever  there  is  a  want  of  valuable 
consideration,  or  sufficient  ground  for 
inferring  mala  fides.  Hence,  a  sale 
or  pledge  as  security  or  payment  for 
the  antecedent  debt  of  an  executor 
will  be  invalid,  if  the  party  to  whom  it 
is  made  knows  that  the  property  be- 
longs to  the  estate  :  Williams  v.  The 
Branch  Bank,  7  Alabama,  906 ;  Dod- 
son  V.   Simpson,  2   Randolph,   294; 
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Williamson  v.  Morton,  2  Maryland, 
Ch.  94 ;  Wilson  v.  Doster,  7  IredelFs 
Eq.  231;  Miller  v.  Williamson^  5 
Maryland,  219  ;  while  a  pledge  must 
fail  for  want  of  a  sufficient  considera- 
tion, even  if  he  acts  in  ignorance,  (Pe- 
trie  V.  Clark,')  and  under  a  mistaken 
belief  that  it  belongs  to  the  executor, 
Hertell  v.  Bogert,  11  Paige,  57; 
Garrard  v.  The  Railroad,  5  Casey, 
154  :  a  precedent  debt  not  being  in 
itself  a  valuable  consideration,  al- 
though such  a  consideration  may,  as 
it  would  seem,  grow  out  of  its  suspen- 
sion or  extinguishment;  2  Am.  Lead. 
Cases,  184, 4th  ed. ;  post,  note  to  Bas- 
sett  V.  Noswortli]/\  But  a  pledge  for 
a  contemporaneous  advance  will,  as  it 
seems,  be  good,  if  free  from  fraud, 
Tijrrell  v.  Morris,  1  Dev.  &  Bat.  Eq. 
559  ;  Williamson  v.  Morton,  2  Mary- 
land, Ch.  94, 100;  31ills  v.  Durnford, 
13  English  Law  &  Equity,  123,  124. 
Fraud  will  be  presumed  in  equity,  if 
not  at  law,  whenever  the  purchaser 
knows,  or  has  such  notice  as  is  equiva- 
lent to  knowledge,  that  the  property 
belongs  to  the  estate,  and  that  the 
executor  is  applying,  or  means  to  ap- 
ply, the  proceeds  of  the  sale  to  his 
own  use :  Sacia  v.  Borthoud,  17 
Barbour,  15;  Miller  \.  Williamson; 
Williamson  v.  Morton.  And  the 
same  rule  will  apply  in  every  in- 
stance, where  those  who  are  entrusted 
with  the  possession  and  control  of 
the  property  of  others,  as  trustees  or 
agents,  seek  to  use  or  appropriate  it 
for  their  own  purposes,  in  fraud  of 
the  trust;  and  preclude  a  recovery 
against  the  cestui  que  trust,  unless 
value  has  been  given  in  ignorance  of 
the  fraud,  and  without  such  means  of 
knowledge  as  amount  to  actual  or  con- 
structive notice  of  its  existence  :  Gar- 
rard V.  The  Rail  Road,  5  Casey,  154; 


The  Rail  Road  v.  Barker,  lb.  160. 
But  the  bad  faith  of  an  executor  or 
his  misappropriation  of  the  purchase- 
money,  will  not  invalidate  the  title  of 
the  purchaser,  unless  it  is  in  some 
way  brought  home  to  the  purchaser  at 
or  before  the  final  completion  of  the 
sale,  by  delivery  and  payment :  Hor- 
tell  V.  Boyert,  9  Paige,  59 ;  Bond  v. 
Ziegler,  1  Kelly,  324 ;  Wilson  v.  Dos- 
ter,  7  Iredell,  Eq.  231 ;  Polk  v.  RoUn- 
son.  Id.  235;  Pipkin  v.  Casey,  13 
Missouri,  347;  Williamson  v.  Mor- 
ton, 2  Maryland,  Ch.  94,  103.  In 
like  manner,  the  purchase  of  part- 
nership property  from  one  or  more  of 
the  partners,  without  the  concurrence 
of  the  rest,  does  not  render  it  neces- 
sary to  see  that  the  purchase-money  is 
applied  to  the  use  of  the  firm,  even 
when  the  purchase  is  made  from  a 
surviving  partner,  and  consists  of  real 
estate  belonging  to  the  partnership, 
and  consequently  charged  with  a  trust 
for  the  estate  of  the  deceased  part- 
ner, and  through  him  for  the  joint 
creditors  of  the  partnership,  Tilling- 
hast  V.  Champlin,  4  Rhode  Island, 
173,  213.  But  if  the  purchaser  is,  or 
ought  to  be,  aware  that  the  sale  is 
made  in  fraud  of  the  duty  of  the  sur- 
viving partner,  to  administer  the  assets 
fairly  for  the  benefit  of  all  concerned,  or 
with  a  view  to  a  fraudulent  use  of  the 
proceeds  for  his  private  purposes,  he 
will  become  par  Steeps  criminis,  and  be 
liable  to  those  whom  he  has  aided  to 
injure  :  Hoxie  v.  Carr,  1  Sumner, 
193;  DyerY.  Clark,  5  Metcalf,  580; 
Tillinghast  v.  Champlin;  and  it 
would  seem  that  such  participation 
will  be  implied  from  the  mere  fact  of 
accepting  a  conveyance  from  a  sur- 
viving partner  of  his  legal  title,  as 
tenant  in  common,  with  notice  that 
it  is  partnership  property,  and  that 
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the  partnership  is  insolvent;  be- 
cause, under  these  circumstances, 
the  vendor  has  nothing  which  he  is, 
or  can  be,  entitled  to  convey  as  his 
own,  and  is  bound  to  make  or  con- 
cur in  a  sale  of  the  property,  as  a 
whole,  to  the  best  advantage,  and  ap- 
ply the  proceeds  to  the  payment  of  the 
debts  of  the  firm  :  Chamj^Un  v.  Til- 
linghast ;  Hoxie  v.  Carr ;  Tapley  v. 
Butterfield,  1  Metcalf,  515 ;  1  Ame- 
rican Leading  Cases,  499,  4th  ed.] 

2.  In  regard  to  sales  of  real  estate 
under  a  power  to  sell  for  payment  of 
debts  or  legacies.'] — It  is  universally 
agreed,  that  upon  a  sale  of  lands  under 
a  charge  or  trust  for  the  payment  of 
debts  generally,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the 
purchase-money;  Gardner  et  al.  v. 
Gardner  et  al.,  3  Mason,  178,  218 ; 
Potter  V.  Gardner,  12  Wheaton,  498 ; 
Laurens  v.  Lucas,  6  Richardson,  Eq. 
217 ;  Williams  v.  Otey,  8  Humphreys, 
568 ;  Hauser  v.  Shore,  5  Iredell,  Eq. 
357.  It  seems  to  be  equally  clear, 
that  where  the  trust  is  for  the  pay- 
ment of  debts  generally,  and  also  for 
the  payment  of  legacies,  the  purchaser 
is  not  bound  to  see  the  money  applied, 
upon  a  sale  made  for  the  payment  of 
legacies ;  because,  to  hold  that  he  is 
bound  to  see  the  legacies  paid,  would 
in  fact  involve  him  in  the  account  of 
the  debts,  which  must  first  be  paid ; 
Grant  v.  Hooh,  13  Sergeant  &  Rawle, 
259,262;  CadhuryY.Duval,10B2.vr, 
265 ;  Andrews  v.  SparTiawh,  13  Pick- 
ering, 393,  401 ;  Sims  v.  Lively,  14 
B.  Monroe,  435 ;  see  also  Bruch  v. 
Ihrie,  2  Rawle,  392,  417.  And  it 
would  seem  also,  that  under  a  devise 
for  the  payment  of  legacies,  the  pur- 
chaser is  not  bound  to  see  to  the  ap- 
plication of  the  purchase-money,  be- 
cause, by  the  law,  the  debts,  generally. 


must  be  first  paid ;  though  there  is  a 
dictum  to  the  contrary  in  Grant  v. 
Hooh :  and  in  Ilannum  et  al.  v.  Spear, 
1  Yeates,  553 ;  S.  C,  2  Dallas,  291, 
it  was  held  that  when  land  was  sold 
under  a  devise  for  the  payment  of  le- 
gacies, it  was  subject  in  the  pur- 
chaser's hands  to  the  lien  of  debts. 
With  regard  to  the  case  of  a  trust  or 
charge  for  the  payment  of  certain 
specified  or  scheduled  debts,  there  are 
dicta,  indeed,  recognizing  a  distinc- 
tion between  it,  and  the  case  where 
the  devise  is  for  the  payment  of  debts 
generally;  Gardner  et  al.  v.  Gard- 
ner et  al,  3  Mason,  178,  218 ;  Duffy 
V.  Calvert,  6  Gill,  48;  St.  Mary's 
Church  V.  Stochton,  4  Halsted,  Ch. 
520.  But  though  such  a  distinction 
is  reasonable  in  England,  where,  with- 
out a  power  or  charge  created  by  will, 
lands  are  not  a  trust  in  the  hands  of 
executors  for  the  payment  of  debts, 
yet  in  this  country,  where,  generally, 
if  not  universally,  the  law  affects  the 
lands  of  a  decedent,  with  a  charge  or 
trust  for  the  satisfaction  of  his  debts, 
which  is  paramount  to  any  specific 
charge  in  his  will,  this  distinction  ap- 
pears to  be  inapplicable.  In  princi- 
ple, it  would  seem,  that  in  those  states 
in  which  lands  are  subject  to  be  sold 
by  an  executor,  under  an  order  of 
court,  for  the  payment  of  a  testator's 
general  debts,  a  charge  or  appropria- 
tion, by  will,  of  lands  to  certain  spe- 
cified debts,  is  without  operation  or 
effect  in  regard  to  the  present  purpose; 
because,  it  must  be  subordinate  to  the 
charge  and  appropriation  which  the 
law  makes,  independently  of  the  de- 
vise, and  in  all  cases  alike  the  money 
must  be  disposed  of,  not  according  to 
the  will  of  the  testator,  but  according 
to  law :  and  see  the  remarks  of  Wilson, 
P.,  in  Cryder's  Appeal,  1  Jones,  72, 
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74.  Under  such  a  system,  the  pur- 
chase-money is  not  to  be  paid  directly 
to  the  creditor  specified  by  the  testa- 
tor, but  must  come  into  the  accounts 
of  the  executor,  and  be  disposed  of 
under  the  direction  of  the  court  hav- 
ing jurisdiction  of  the  accounts ;  and, 
of  course,  the  purchaser  is  not  to  fol- 
low it  through  the  court.  Wherever 
the  law  creates  a  general  trust  of  lands 
for  the  payment  of  debts,  collateral 
and  paramount  to  the  special  appro- 
priation made  by  the  testator,  the  case 
becomes  similar  to  that  considered  in 
the  preceding  note,  of  a  general  charge 
by  will  for  payment  of  debts  followed 
by  a  specific  disposition,  as  in  the 
cases  Jenhins  v.  Hiles,  6  Yesey,  654, 
n.,  and  Shaw  v.  Borrer,  1  Keen,  559. 
These  views  are  sustained  by  the  rea- 
soning in  Grant  v.  Hpoh,  and  the 
conclusion  seems  to  be  inevitable,  that 
upon  a  sale  under  a  testamentary 
charge  or  trust  for  the  payment  of 
specific  or  scheduled  debts,  in  those 
states  in  which  the  lands  are  by  law 
subject  to  be  sold  by  executors  for  the 
payment  of  debts,  the  purchaser  is 
not  bound  to  see  to  the  application  of 
the  money,  because  the  application  is 
not  to  be  according  to  the  schedule 
or  specification  fixed  by  the  testator, 
and  under  the  direct  intervention  of 
the  purchaser,  but  according  to  the 
law  which  regulates  the  priority  of 
debts,  and  under  the  control  and  su- 
pervision of  the  court.  It  is  well 
settled  that  a  purchaser  under  a  de- 
cree of  a  court  has  no  concern  with 
the  disposition  which  the  court  may 
make  of  the  purchase-money,  nor  can 
his  right  as  a  purchaser  be  affected  by 
any  misapplication  which  he  may  make 
of  it;  Coomhs  y.  Jordan,  3  Bland, 
284,  329 ;  Wilson,  &c.  v.  Davisson, 
2  Robinson's  Virginia,  385,  412.  The 


case  is  not  materially  different  where 
the  power  is  given  to  a  testamentary 
trustee,  and  not  to  the  executor;  a 
purchaser,  if  he  undertook  to  see  to 
the  application  of  the  purchase-mo- 
ney, would  still  be  involved  in  the 
accounts  of  the  estate.  A  trust  for 
payment  of  particular  debts,  is  much 
less  specific  and  immediate  than  in 
the  instance  of  a  sale  of  trust  pro- 
perty for  re-investment ;  and  the  cases, 
under  the  next  head,  which  hold  the 
purchaser,  there,  to  be  liable  only 
where  there  is  collusion,  appear,  a 
fortiori,  to  determine  this  point. 

But  though,  under  a  devise  for  the 
payment  of  debts  generally,  the  pur- 
chaser who  pays  the  purchase-money 
to  the  person  authorized  to  sell,  is  not 
bound  to  look  to  its  application,  there 
can  be  no  doubt  that  if  the  purchase- 
money  is  misapplied  with  the  co-ope- 
ration of  the  purchaser,  or  if  he  be 
directly  or  indirectly  particeps  crimi- 
nis,  he  remains  liable  to  the  creditors 
for  the  sum  so  misapplied;  Potter 
V.  Gardner,  12  Wheaton,  499,  502; 
Cli/de  V.  Simpson,  4  Ohio,  N.  S., 
445,  464. 

In  Pennsylvania,  by  statute  of  Feb. 
24,  1834,  s.  19,  in  case  of  sales  of  a 
decedent's  estate  by  an  executor  for 
any  purpose,  the  purchaser  may  pay 
his  money  into  the  Orphans'  Court, 
or  with  leave  of  that  court,  to  the  exe- 
cutor, and  the  payment  shall  be  valid 
against  all  persons. 

[Whatever  the  rule  may  be  when 
land  is  sold  by  an  executor  or  trustee, 
for  the  benefit  of  creditors,  and  when 
the  proceeds  are  consequently  prima- 
rily applicable  to  the  payment  of  debts, 
although  the  sale  may  be  made  pro- 
fessedly for  a  different  purpose,  there 
can  be  little  doubt  that  a  sale  by  a 
devisee  or  grautee,  solely  for  the  pay- 
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ment  of  legacies,  or  other  specific 
charges  on  the  land,  will  make  it  the 
duty  of  the  purchaser  to  see  to  the 
application  of  the  purchase-money, 
unless  there  is  something  special  in 
the  circumstances  of  the  case  to  exo- 
norate  him  from  the  burden,  and 
throw  the  whole  responsibility  on  the 
vendor.  Thus,  where  laud  which  had 
been  devised  to  one  Simpson,  sub- 
ject to,  and  charged  with,  certain  le- 
gacies, was  sold  by  Simpson,  with  the 
view  of  paying  a  debt  for  which  he 
had  mortgaged  the  land  to  Clyde,  the 
Court  said,  that  the  purchaser.  Miller, 
was  bound  to  see  to  the  application  of 
the  purchase-money,  and  that  he  con- 
sequently would  have  been  answerable 
to  the  legatees,  even  if  he  had  not 
been  aware  of  the  intended  misappro- 
priation of  the  proceeds  of  the  sale 
by  Simpson;  and  the  case  must,  con- 
sequently, be  considered  as  an  autho- 
rity for  the  former  point,  although  it 
might  have  been  decided  solely  on  the 
latter;  ClydeY.  Simpson, 4 Ohio, N.  S., 
445.  "  It  is  certain,"  said  Ranney,  J., 
in  delivering  the  opinion  of  the  court^ 
"  that  Simpson  was  invested  with  a 
power  to  sell  the  property  devised, 
(8  Sim.  R.  485 ;  Myl.  &  Cro.  R.  264; 

1  Kee.  559 ;)  and  that  no  distinction 
is  to  be  taken  between  estates  devised 
in  trust,  or  those  only  charged  with 
the  payment  of  debts  or  legacies ;  2 
Sug.  on  Vend.  38;  2  Story's  Eq. 
sec.  1127 ;  7  Ves.  jr.  323.  But,  in 
either  case,  the  general  rule  undoubt- 
edly is,  wherever  the  trust  or  charge 
is  of  a  defined  or  limited  nature,  the 
purchaser  must  himself  see  that  the 
purchase-money  is  applied  to  the  pro- 
per discharge  of  the  trust ;  but  wher- 
ever the  trust  is  of  a  general  and  un- 
limited nature,  he  need  not  see  to  it : 

2  Story's  Eq.  sec.  1129;  2  Sug.  on 


Vend.  32 ;  Murray  v.  Ballon,  1  Johns. 
Ch.  li.  556. 

*'In  the  application  of  this  rule,  it 
has  been  generally  held,  that  where 
the  trust  is  created,  or  the  charge  im- 
posed, for  the  payment  of  a  portion, 
a  mortgage,  legacies,  or  scheduled 
debts,  which  are  definitely  ascertained 
and  to  be  paid  over  immediately  to  the 
person  entitled,  the  purchaser,  in  the 
view  of  a  Court  of  equity,  is  bound 
to  see  that  the  money  is  actually  ap- 
plied to  their  discharge  before  the  es- 
tate is  relieved  from  the  burden.  But 
where  the  trust  is  created,  or  the 
charge  exists,  for  the  payment  of  debts 
generally,  or  for  the  payment  of  debts 
and  legacies,  when  an  account  of  the 
debts  necessarily  precedes  the  pay- 
ment of  the  legacies ;  or,  where  the 
money  is  to  be  reinvested  or  other- 
wise applied  by  the  trustee  to  the 
purposes  which  require  time,  delibe- 
ration, and  discretion  on  his  part,  the 
purchaser  is  relieved  from  such  re- 
sponsibility, and  cestuis  que  trust  must 
look  alone  to  the  trustee. 

^'  I  am  aware,  that  several  eminent 
judges  have  been  of  opinion,  that  a 
purchaser  is  in  no  case  bound  to  see 
to  the  application  of  purchase-money, 
where  the  deed  or  will  has  designated 
the  person  to  receive  it;  and  that  a 
power  to  sell  necessarily  includes  the 
incidental  power  to  give  a  valid  dis- 
charge for  the  purchase-money;  and 
Mr.  Powell  has  defended  the  same 
opinion,  with  much  ingenuity  and 
force;  1  Pow.  on  Mort.  312.  But 
the  general  course  of  decision  has 
clearly  been  otherwise. 

'^  In  this  case,  the  amount  of  the  le- 
gacies, and  the  persons  to  receive 
them,  are  distinctly  defined  in  the 
will ;  and  they  were  entitled  to  pay- 
ment as  soon  as  the  time  fixed  in  the 
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will  arrived.  There  is  probably  noth- 
ing to  relieve  it  from  the  operation  of 
the  general  principle  ;  but  it  does  not 
need  the  aid  of  that  principle.  There 
never  has  been  any  difference  of  opinion 
that  if  the  purchaser  knew  that  the 
sale  involved  a  breach  of  trust,  or  that 
the  money  was  not  to  be  applied  in 
payment  of  the  debts  or  legacies 
charged  upon  the  estate,  he  would 
be  compelled  to  hold  the  property 
subject  to  the  charge :  2  Sug.  on  Vend. 
39  ;  Watkms  v.  Cheek,  2  Sim.  &  Stu. 
199 ;  Wormley  v.  Wormley,  8  Wheat. 
421 ;  Gardner  v.  Gardner^  3  Mason, 
178. 

"  Now,  at  the  time  Miller  made  his 
purchase,  he  was  fully  aware,  not  only 
in  fact,  but  from  the  notice  furnished 
by  the  lis  pendens,  that  the  legacies 
were  not  paid,  and  that  no  part  of  the 
money  received  from  Clyde  had  been 
applied  to  that  purpose ;  while  he  ad- 
vanced his  money  to  pay  off  Clyde, 
and  denied  the  existence  of  any  lien 
in  favor  of  the  legatees.  He  partici- 
pated in  the  breach  of  trust,  and  after 
finding  himself  mistaken  as  to  the 
lien,  he  stands  upon  no  ground  to 
insist  that  it  has  been  discharged." 

When,  however,  the  interests  of  the 
beneficiaries  under  a  trust,  growing 
out  of  a  devise  of  land  to  be  sold,  or 
subject  to  a  power  of  sale,  are  left 
uncertain  by  the  testator,  and  depend 
for  certainty,  either  as  to  amount  or 
time  of  payment,  on  the  choice  or  dis- 
cretion of  the  devisee,  the  purchaser 
will  be  freed  from  responsibility,  by 
payment  to  the  latter,  and  will  not 
be  answerable  for  the  execution  of  a 
trust  which  he  has  no  express  or  im- 
plied power  to  superintend  or  control ; 
Steele  V.  Livesay,  11  Grrattan,  454.] 

3.  Where  a  sale  is  made  hy  a  trus- 
tee under  a  power  to  sell  and  re-invest 
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u/pon  the  same  trust. "] — In  Lining  v. 
Peyton,  2  Dessaussure,  375,  a  mar- 
riage settlement  authorized  the  cestuis 
que  trust  to  sell  the  lands  to  any  per- 
son they  pleased,  provided  the  pro- 
ceeds should  be  immediately  laid  out 
and  vested  in  the  purchase  of  some 
other  estate  of  equal  value,  to  be  se- 
cured upon  the  same  trusts;  and  a 
purchaser  under  this  power  submitted 
to  the  court  whether  it  was  his  duty  to 
see  to  the  appropriation  of  the  con- 
sideration-money to  the  purposes  of  the 
trust  estate.  "  Whatever  may  be  the 
law  in  Great  Britain  on  this  subject,'^ 
said  Chancellor  Rutledge  in  delivering 
the  decree,  "there  are  a  variety  of 
local  circumstances  which  render  it 
not  onlyhighly  improper,  but  almost 
impracticable  that  it  should  be  adopt- 
ed in  this  country.  The  case  before 
us  proves  the  position,  for  scarcely 
would  a  purchaser  be  found  of  trust 
estates  who  would  be  inclined  to  be. 
saddled  with  the  inconvenience  and 
embarrassment  of  seeing  that  the  pur- 
chase-money was  applied  to  the  pur- 
poses of  the  trust.  It  has  never  here- 
tofore been  determined  that  he  should, 
and  we  will  not  now  establish  a  pre- 
cedent, for  it  might  tend  exceedingly 
to  embarrass,  if  not  shake  to  the  foun- 
dation, the  titles  of  very  many  persons 
who  have  heretofore  purchased  at  the 
sales  of  the  trust  estates  without  the 
remotest  idea  of  responsibility,  as  to 
the  application  of  the  purchase-money. 
We  do  not  say  that  where  property 
has  been  conveyed  in  trust  for  the 
payment  of  debts,  or  other  specific 
purposes,  that  it  is  not  the  duty  as 
well  as  the  interest  of  purchasers  at 
such  sales  to  attend  to  the  right  appro- 
priation of  the  money;  but  in  cases 
like  the  present,  and  others  that  may 
be  assimilated  to  it,  purchasers  are  not, 
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and  ought  not  to  be  considered  in  the 
same  light  as  trustees,  and  intrude 
themselves  on  the  parties  to  see  that 
the  purchase-money  is  applied  as  the 
trust  deed  directs,  because  the  cestui 
que  trust  joining  in  the  conveyance 
with  the  trustee,  it  is  his  particular 
duty  as  well  as  his  interest  to  see  the 
trust  money  properly  applied,  and  if 
he  finds  the  trustee  disposed  to  mis- 
apply  it,  he  can  immediately  apply  to 
this  court  for  redress.  The  court  are 
therefore  of  opinion  and  decree,  that 
in  this  case  the  complainant  is  not 
obliged  to  attend  to  the  disposition  of 
the  purchase-money  of  the  estate,  con- 
ceiving that  the  cestuis  que  trust,  who 
are  parties  to  the  conveyance,  are  fully 
competent,  and  the  only  persons  who 
ought  to  interest  themselves  in  the 
business/'  Notwithstanding  the  nar- 
row ground  of  this  decision,  the  case 
is  referred  to  in  Redheimer  ads. 
Pyron,  1  Spear's  Equity,  135,  141, 
as  establishing  that,  in  general,  pur- 
chasers from  a  trustee  are  not  bound 
to  see  to  the  application  of  the  pur- 
chase-money. ^'  It  might  be  a  ques- 
tion, however,"  said  the  court  in  the 
latter  case,  "if  the  purchasers  know 
that  the  trustee  intends  to  misapply 
the  money,  and  pay  it  to  him  with 
that  knowledge,  they  might  not,  in  the 
event  of  his  insolvency,  be  compelled 
to  make  good  any  deficiency  of  the 
fund."  And  Wormley  v.  Wormley,  8 
Wheaton,  422,  442,  establishes  the 
principle,  that  if  a  trustee  in  a  mar- 
riage settlement  under  a  power  to  sell 
and  re-invest,  sells  under  circumstan- 
ces that  constitute  a  breach  of  trust, 
namely  not  for  the  purpose  of  re-in- 
vestment, but  for  the  purpose  of  pay- 
ing his  own  debts,  and  the  purchaser 
has  notice  of  this,  the   land  in  his 


hands  is  afi'ected  with  the  trusts  which 
previously  attached  to  it.  , 

In  New  York  the  Kevised  Statutes 
(vol.  1,  p.  730,  ss.  65,  66,)  provide, 
that,  "where  the  trust  shall  be  ex- 
pressed in  the  instrument  creating  the 
estate,  every  sale,  conveyance  or  other 
act  of  the  trustees,  in  contravention  of 
the  trust,  shall  be  absolutely  void," 
but  that  "  no  person  who  shall  actu- 
ally and  in  good  faith  pay  a  sum  of 
money  to  a  trustee,  which  the  trustee 
as  such  is  authorized  to  receive,  shall 
be  responsible  for  the  proper  applica- 
tion of  such  money,  according  to  the 
trust;  nor  shall  any  right  or  title, 
derived  by  him  from  such  trustee,  in 
consideration  of  such  payment,  be  im- 
peached or  called  in  question,  in  con- 
sequence of  any  misapplication,  by  the 
trustee,  of  the  moneys  paid."  Since 
these  provisions,  it  has  been  held,  that 
if  a  purchaser  under  a  power  in  a  will 
to  trustees  to  sell  and  invest  the  pro- 
ceeds, for  the  purposes  of  the  trust, 
has  express  notice,  at  the  time  of  sale, 
that  the  sale  was  not  made  for  the  pur- 
pose of  investing  the  proceeds  in  con- 
formity with  the  trust  created  in  the 
will,  but  for  a  difi'erent  purpose,  he  is 
not  protected;  CTiamplin  v.  Haight, 
10  Paige,  275;  reversed  on  another 
point,  on  appeal,  7  Hill,  245. 

[All  the  cases  seem  to  agree,  that  ^ 
when  the  disposition  of  the  proceeds  M| 
depends,  in  any  material  particular, 
upon  the  discretion  of  the  trustee,  or 
when  an  interval  must  or  may  pro- 
perly elapse  between  the  sale  and  the 
application  of  the  purchase-money,  the 
purchaser  will  be  freed  from  liability 
by  a  payment  to  the  trustee,  and 
will  not  be  responsible  for  a  subse- 
quent misappropriation  by  the  latter ; 
Wormly  v.  Wormly,  8  Wheaton,  422 ; 
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Sims  V.  Liveli/,  14  B.  Monroe,  433, 
449;  Coonrod  v.  Coonrod,  6  Ham- 
mond, 114;  Hauser  v.  Shore,  5  Ire- 
dell, Eq.  357.  Trusts  for  sale  and  re- 
investment, are  emphatically  within 
the  operation  of  this  principle,  because 
every  investment  requires  the  exercise 
of  discretion  in  the  selection  and 
choice  of  proper  security,  and  must 
necessarily  be  delayed  until  a  suitable 
opportunity  is  found  for  investing; 
and  the  rule  has  consequently  been 
said  to  be,  that  whenever  a  trustee  is 
required  or  authorized  to  sell  and  re- 
invest for  the  same  trusts  or  purposes, 
the  purchaser  will  be  discharged  from 
all  responsibility  for  the  application  of 
the  money  paid  by  him  to  the  trustee ; 
Dalzell  V.  Crawford,  1  Parson's  Eq. 
37,  50;  Lanning  v.  Peyton,  12  Des- 
saussure,  375 ;  Redheimer  v.  Peyron, 
1  Spear,  Eq.  141 ;  Sim^  v.  Lively. 

In  general,  those  who  deal  with  an 
executor  or  trustee,  within  the  scope 
and  limits  of  the  trust,  are  entitled  to 
presume  that  he  is  acting  in  good  faith, 


and  in  the  due  discharge  of  the  duties 
of  his  office ;  and  hence  the  title  of  a 
purchaser  from  a  trustee  who  is  au- 
thorized to  sell  for  the  payment  of 
debts,  will,  in  general,  be  equally 
good,  whether  there  are,  in  point  of 
fact,  any  debts  or  not;  Garnett  v. 
Macon,  6  Call;  2  Brockenborough,  185, 
Williamson  v.  Morton,  2  Maryland, 
Ch.  94,  103 ;  and  it  would  even  seem 
doubtful,  whether  such  a  sale  will  be 
invalidated  by  notice  that  the  debts 
have  been  paid,  or  that  none  ever  ex- 
isted :  because  these  are  questions  of 
which  the  trustee  is  the  judge  and 
not  the  purchaser;  Hill  on  Trustees, 
506,  note;  Williamson  v.  Morton. 
But  the  purchaser  will  unquestion- 
ably be' liable  to  the  cestui  que  trust, 
if  he  knows  that  the  trustee  is  acting 
in  violation  of  tis  trust,  or  even,  as  it 
would  seem,  that  he  intends  to  violate 
it,  and  is  resorting  to  a  sale  as  a  means 
of  accomplishing  his  purpose;  Gar- 
nett V.  Macon  ;  Williamson  v.  Morton  ; 
Clyde  V.  Simpson,  4  Ohio,  N.  S.  445.] 
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Contribution  between  Co-sureties.]  —  The  doctrine  of  contribution 
amongst  sureties  is  not  founded  in  contract,  hut  is  the  result  of  general  equity , 
on  the  ground  of  equality  of  burthen  and  benefit.  Therefore,  where  three 
sureties  are  bound  by  different  instruments,  but  for  the  same  principal  and 
the  same  engagement,  they  shall  contribute. 

Thomas  Dering,  Esq.,  having  been  appointed  collector  of  some  of  the 
duties  belonging  to  the  customs,  it  became  necessary,  upon  such  appointment, 
for  him  to  enter  into  bonds  to  the  Crown  with  three  securities  for  the  due  per- 
formance of  this  office.     Sir  Edward  Dering  his  brother,  the  Earl  of  Win- 
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chelsea,  and  Sir  John  Rous  having  agreed  to  become  sureties  for  him,  a  joint 
and  several  bond  was  executed  by  Thomas  Dering  and  Sir  Edward  Dering  to 
the  Crown  in  the  penalty  of  £4000 ;  another  joint  and  several  bond  by  Thomas 
Dering  and  the  Earl  of  Winchelsea,  and  a  third  by  Thomas  Dering  and  Sir 
John  Rous,  in  the  same  penalty  of  £4000 ;  all  conditioned  alike  for  the  due 
performance  of  Thomas  Dering's  duty  as  collector.  Mr.  Dering  being  in  arrear 
to  the  Crown  to  the  amount  of  3883?.  14s.,  the  Crown  put  the  first  bond  in 
suit  against  Sir  Edward  Dering,  and  judgment  was  obtained  thereon  for  that 
sum ;  whereupon  Sir  Edward  filed  this  bill  against  the  Earl  of  Winchelsea 
and  Sir  John  Rous,  claiming  from  them  a  contribution  towards  the  sum  so 
recovered  against  him. 

The  cause  has  been  argued  at  length  in  Michaelmas  Term  last,  and  now 
stood  for  judgment. 

P^^Q-j  *LoRD  Chief  Baron  Eyre. — This  bill  is  brought  by  one  surety 
against  his  two  co-sureties,  under  the  circumstances  (above  mentioned). 
Mr.  Dering's  appointment,  the  three  bonds,  and  the  judgment  against  the 
plaintiff  are  in  proof  in  the  cause ;  the  original  balance  due,  and  the  present 
state  of  it,  are  admitted. 

The  demand  is  resisted  on  two  grounds  :  first,  that  there  is  no  foundation 
for  the  demand  in  the  nature  of  the  contract ;  and,  secondly,  that  the  conduct 
of  Sir  Edward  Dering  has  been  such  as  to  disable  him  from  claiming  the  bene- 
fit of  the  contract,  though  it  did  otherwise  exist.  There  is  also  a  formal  objec- 
tion, which  I  shall  take  notice  of  hereafter. 

I  shall  consider  the  second  ground  of  objection  first,  in  order  to  lay  it  out  of 
the  case.  The  misconduct  imputed  to  Sir  Edward  is,  that  he  encouraged  his 
brother  in  gaming  and  other  irregularities ;  that  he  knew  his  brother  had  no 
fortune  of  his  own,  and  must  necessarily  be  making  use  of  the  public  money ; 
and  that  Sir  Edward  was  privy  to  his  brother's  breaking  the  orders  of  the 
Lords  of  the  Treasury,  to  keep  the  money  in  a  particular  box,  and  in  a  par- 
ticular manner,  &c.  This  may  all  be  true,  and  such  a  representation  of  Sir 
Edward's  conduct  certainly  places  him  in  a  bad  point  of  view ;  and  perhaps  it 
is  not  a  very  decorous  proceeding  in  Sir  Edward  to  come  into  this  court  under 
these  circumstances.  He  might  possibly  have  involved  his  brother  in  some 
measure,  but  yet  it  is  not  made  out  to  the  satisfaction  of  the  Court  that  these 
facts  will  constitute  a  defence.  It  is  argued  that  the  author  of  the  loss  shall 
not  have  the  benefit  of  a  contribution ;  but  no  cases  have  been  cited  to  this 
point,  nor  any  principle  which  applies  to  this  case.  It  is  not  laying  down  any 
principle  to  say,  that  his  ill  conduct  disables  him  from  having  any  relief 
in  this  court.  If  this  can  be  founded  .on  any  principle,  it  must  be  that 
a  man  must  come  into  a  Court  of  equity  with  clean  hands  ;  but  when  this 
is  said,  it  does  not  mean  a  general  depravity;  it  must  have  an  immediate 
r  *80 1  ^^^  necessary  relation  to  the  equity  sued  for ;  it  must  be  a  depravity 
in  a  legal,  as  well  *as  in  a  moral  sense.  In  a  moral  sense,  the 
companion,  and  perhaps,  the  conductor  of  Mr.  Dering,  may  be  said  to  be  the 
author  of  the  loss,  but,  to  legal  purposes^  Mr.  Dering  himself  is  the  author  of 
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it ;  and  if  the  evil  example  of  Sir  Edward  led  him  on,  this  is  not  what  the 
Court  can  take  cognizance  of.  Cases,  indeed,  might  be  put,  in  which  the 
proposition  would  be  true.  If  a  contribution  were  demanded  from  a  ship  and 
cargo  for  goods  thrown  overboard  to  save  the  ship,  if  the  plaintiff  had  actually 
bored  a  hole  in  the  ship,  he  would  in  that  case  be  certainly  the  author  of  the 
loss,  and  would  not  be  entitled  to  any  contribution.  But  speaking  of  the  au- 
thor of  the  loss  is  a  mere  figure  of  speech,  as  applied  to  Sir  Edward  Dcring  in 
this  case. 

The  real  point  is,  whether  a  contribution  can  be  demanded  between  the 
obligors  of  distinct  and  separate  obligations  under  the  circumstances  of  this 
case.  It  is  admitted,  that,  if  there  had  been  only  one  bond  in  which  the 
three  sureties  had  joined  for  12,000Z.,  there  must  have  been  a  contribution 
amongst  them  to  the  extent  of  any  loss  sustained  :  but  it  is  said,  that  that 
case  proceeds  on  the  contract  and  privity  subsisting  amongst  the  sureties, 
which  this  case  excludes ;  that  this  case  admits  of  the  supposition  that  the 
three  sureties  are  perfect  strangers  to  each  other,  and  each  of  them  might  be 
ignorant  of  the  other  sureties,  and  that  it  would  be  strange  to  imply  any  con- 
tract as  amongst  the  sureties  in  this  situation ;  that  these  are  perfectly  distinct 
undertakings  without  connexion  without  each  other ;  and  it  is  added,  that  the 
contribution  can  never  be  eodem  modo  as  in  the  three  joining  in  one  bond  for 
12,000?. ;  for  there,  if  one  of  them  become  insolvent,  the  two  others  would  be 
liable  to  contribute  in  moieties  to  the  amount  of  6000?.  each,  whereas  here  it 
is  impossible  to  make  them  contribute  beyond  the  penalty  of  the  bond.  Mr. 
Madocks  has  stated  what  is  decisive,  if  true,  that  nobody  is  liable  to  contri- 
bute who  does  not  appear  on  the  face  of  the  bond.  If  this  means  only  that 
there  is  no  contract,  then  it  comes  back  to  the  question  whether  the  right 
of  contribution  is  founded  on  contract. 

If  we  take  a  view  of  the  cases,  both  in  law  and  equity,  *we  shall  rr^o-i  -i 
find  that  contribution  is  bottomed  and  Jixed  on  general  principles 
of  justice,  and  does  not  spring  from  contract:  though  contract  mai/  qualify  it, 
as  in  Swain  v.  Wall,  1  Ch.  Eep.  149.  In  the  Register,  1766,  there  are  two 
writs  of  contribution — one  inter  co-hseredes,  the  other  inter  co-feoffatos ;  these 
are  founded  on  the  Statute  of  Marlbridge.  The  great  object  of  the  statute  is, 
to  protect  the  inheritance  from  more  suits  than  are  necessary.  Though  con- 
tribution is  a  part  of  the  provision  of  the  statute,  yet  in  Fitzh.  N.  B.  338, 
there  is  a  writ  of  contribution  at  common  law  amongst  tenants  in  common,  as 
for  a  mill  falling  to  decay.  In  the  same  page,  Fitzherbert  takes  notice  of 
contribution  between  co-heirs  and  co-feoffees;  and  as  between  co-feoffees,  he 
supposes  there  shall  be  no  contribution  without  an  agreement,  and  the  words 
of  the  writ  countenance  such  an  idea,  for  the  words  are  '^  ex  eorum  assensu;'' 
and  yet  this  seems  to  contravene  the  express  provision  of  the  statute.  As  to 
co-heirs,  the  statute  is  express ;  it  does  not  say  so  as  to  feoffees,  but  it  gives 
contribution  in  the  same  manner.  In  Sir  William  Harbert^  s  case,  3  Co.  11  b, 
many  cases  of  contribution  are  put ;  and  the  reason  given  in  the  books  is, 
that  in  aequali  jure  the  law  requires  equality  :  one  shall  not  bear  the  burthen 
in  ease  of  the  rest,  and  the  law  is  grounded  in  great  equity.      Contract  is 
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never  mentioned.  Now,  the  doctrine  of  equality  operates  more  effectually  in 
this  court  than  in  a  court  of  law.  The  difficulty  in  Coke's  cases  was  how  to 
make  them  contribute ;  they  were  put  to*  their  audita  querela,  or  scire  facias. 
In  equity  there  is  a  string  of  cases,  in  1  Eq.  Ca.  Ab.,  tit.  **  Contribution 
and  Average."  Another  case  occurs  in  Hargr.  Law  Tracts,^  on  the  right  of 
the  King  on  the  prisage  of  wine.  The  king  is  entitled  to  one  ton  before  the 
mast,  and  one  ton  behind  ;  and  in  that  case  a  right  of  contribution  accrues,  for 
the  King  may  take  by  his  prerogative  any  two  tons  of  wine  he  thinks  fit,  by 
which  one  man  might  suffer  solely.  But  the  contribution  is  given  of  course 
on  general  principles,  which  govern  all  these  cases. 

r  *o9  -1  Now,  to  come  to  the  particular  case  of  sureties.  It  is  *clear  that 
one  surety  may  compel  a  contribution  from  another  towards  payment 
of  a  debt  for  which  they  are  jointly  bound.  On  what  principle  ?  Can  it  be 
necessary  to  resort  to  the  circumstance  of  a  joint  bond  ?  What  if  they  are 
jointly  and  severally  bound  ?  What  difference  will  it  make  if  they  are  severally 
bound,  and  by  different  instruments,  but  for  the  same  principal,  and  the  same 
engagement  ?  In  all  these  cases  the  sureties  have  a  common  interest  and  a 
common  burthen;  they  are  joined  by  the  common  end  and  purpose  of  their 
several  obligations  as  much  as  if  they  were  joined  in  one  instrument,  with 
this  difference  only,  that  the  penalties  will  ascertain  the  proportion  in  which 
they  are  to  contribute ;  whereas,  if  they  had  joined  in  one  bond,  it  must  have 
depended  on  other  circumstances. 

In  this  case,  the  three  sureties  are  all  bound  that  Mr.  Dering  shall  account 
for  the  moneys  he  receives.  This  is  a  common  burthen.  All  the  bonds  are 
forfeited  at  law  and  in  this  court,  as  far  as  the  balance  due.  The  balance 
might  have  been  so  great  as  to  have  exhausted  all  the  penalties,  and  then  the 
obligee  forces  them  all  to  pay ;  but  here  the  balance  is  something  less  than 
one  of  the  penalties.  Now,  who  ought  to  pay  this  ?  The'one  who  is  sued  must 
pay  it  to  the  Crown,  as  in  the  case  of  prisage ;  but,  as  between  themselves, 
there  shall  be  a  contribution,  for  they  are  in  gequali  jure.  This  principle  is 
carried  a  great  way  where  they  are  joined  in  one  obligation  ;  for  if  one  should 
pay  the  whole  12,000^.,  and  the  second  were  insolvent,  the  third  shall  contri- 
bute a  moiety,  though  he  certainly  never  meant  to  be  liable  for  more  than  a 
third.  This  circumstance,  and  the  possibility  of  one  being  liable  for  the 
whole,  if  the  other  two  should  prove  insolvent,  suggested  the  mode  of  enter- 
ing into  separate  bonds  ;  but  this  does  not  vary  the  reason  for  contribution,  for 
there  is  the  same  principle  and  the  same  engagement ;  all  are  equally  liable 
to  the  obligee  to  the  extent  of  the  penalty  of  the  bonds  when  they  are  not  all 
exhausted.  If,  in  the  common  case  of  a  joint  bond,  no  distinction  is  to  be  made, 
r*8S1  ^^^  ^^^^^  ^^^  *^^  same  rule  govern  here  ?  As  in  *the  case  of  average 
of  cargo  in  a  court  of  law,  qui  sentit  commodum  sentire  debet  et  onus. 
This  principle  has  a  direct  application  here ;  for  the  charging  one  surety  dis- 
charges the  other,  and  each  therefore  ought  to  contribute  to  the  onus.  In 
questions  of  average,  there  is  no  contract  or  privity  in  ordinary  cases;  but  it 

1  P.  120. 
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is  the  result  of  general  justice,  from  the  equality  of  burthen  and  benefit. 
Then  there  is  no  difficulty  or  absurdity  in  making  a  contribution  take  place 
in  this  case,  if  not  founded  on  contract,  nor  any  difficulty  in  adjusting  the 
proportions  in  which  they  are  to  contribute,  for  the  penalties  will  necessarily 
determine  this. 

The  objection  in  point  of  form,  which  I  before  mentioned,  is,  that  the  bill 
cannot  be  sustained,  inasmuch  as  it  has  not  charged  the  insolvency  of  the 
principal  debtor,  and  that  such  a  charge  is  absolutely  necessary.  As  a  ques- 
tion of  form,  it  ought  to  have  been  brought  on  by  demurrer  j  but,  in  substance, 
the  insolvency  of  Mr.  Bering  may  be  collected  from  the  whole  proceedings, 
which  strongly  imply  it ;  for  the  plaintiff  appears  to  have  submitted  to  the 
judgment,  and  the  defendants  have  made  their  defence  on  other  grounds. 

On  the  whole,  therefore,  we  think  that  the  plaintiff  is  entitled  to  the  relief 
he  prays,  and  declare  that  the  balance  due  from  Thomas  Dering  being  admitted 
on  all  hands  to  amount  to  the  sum  of  3883?.  14s.  Sid.,  the  plaintiff,  Sir  Edward 
Bering,  and  the  two  defendants,  the  Earl  of  Winchelsea  and  Sir  John  Kous, 
ought  to  contribute  in  equal  shares  to  the  payment  of  that  sum,  and  direct 
that  the  plaintiff  and  defendants  do  pay  in  discharge  thereof,  each  of  them, 
the  sum  of  1294?.  lis.  7d. ;  and  that  on  payment  thereof,  the  Attorney-Gene- 
ral shall  acknowledge  satisfaction  on  the  record  of  the  said  judgment,  and  that 
the  two  bonds  entered  into  by  the  Earl  of  Winchelsea  and  Sir  John  Rous  be 
delivered  up  to  them  respectively.  But  this  not  being  a  very  favourable  case 
to  the  plaintiff,  and  the  equity  he  asks  being  doubtful,  we  do  not  think  it  a 
case  for  costs. 


*"  The  principle,"  observes  Lord  Redesdale,  "  established  in  the  case  p^^o .  -. 
of  Bering  v.  Lord  Winchelsea,  is  universal,  that  the  right  and  duty  of 
contribution  is  founded  in  doctrines  of  equity ;  it  does  not  depend  upon  con- 
tract. If  several  persons  are  indebted,  and  one  makes  the  payment,  the  cre- 
ditor is  bound  in  conscience,  if  not  by  contract,  to  give  the  party  paying  the 
debt  all  his  remedies  against  the  other  debtors.  The  cases  of  average  in 
equity  rest  upon  the  same  principle.  It  would  be  against  equity  for  the  cre- 
ditor to  exact  or  receive  payment  from  one,  and  to  permit,  or  by  his  conduct 
to  cause,  the  other  debtors  to  be  exempt  from  payment.  He  is  bound,  seldom 
by  contract,  but  always  in  conscience,  as  far  as  he  is  able,  to  put  the  party 
paying  the  debt  upon  the  same  footing  with  those  who  are  equally  bound. 
That  was  the  principle  of  the  decision  in  Bering  v.  Lord  Winchelsea  ;  and  in 
that  case  there  was  no  evidence  of  contract :''  Stirling  v.  Forrester,  3  Bligh, 
59.  See  also  Craythome  v.  Swinburne,  14  Ves.  160,  165,  169 ;  Rarity  v. 
0' Flaherty,  1  Beat.  77,  78  ;  Ware  v.  Horwood,  14  Yes.  31 ;  Mayhew  v. 
Crickett,  and  note,  2  Swanst.  189,  192 ',  Spottisivoode' s  case,  6  Be  Gr.  Mac.  & 
Gr.  345,  371,  375 ;  where  the  doctrine  laid  down  in  Bering  v.  Lord  Win- 
chelsea has  been  recognised  and  approved  of. 

Courts  of  common  law,  in  modern  times,  have  assumed  a  jurisdiction  to 
compel  contribution  between  sureties,  in  the  absence  of  positive  contract,  on 
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the  ground  of  implied  assumpsit :  iuasmuch  as  the  principle  of  contribution 
being  in  its  operation  established,  a  contract  may  be  inferred,  upon  the  implied 
knowledge  of  that  principle  by  all  persons.  This  jurisdiction  is  convenient 
enough,  in  a  case  simple  and  uncomplicated,  but  attended  with  great  difficulty 
where  the  sureties  are  numerous ;  especially  since  it  has  been  held,  that  sepa- 
rate actions  may  be  brought  against  the  different  sureties  for  their  respective 
quotas  and  proportions.  It  is  easy  to  foresee  the  multiplicity  of  suits  to  which 
that  leads  :  CraytJiorne  v.  Swinburne,  14  Ves.  164  ;  Cornell  v.  Edwards ^  ^ 
B.  &  P.  268 ;  see  also  1  Saund.  R.  264,  n.  (a),  Williams's  note,  (&). 

In  other  respects,  as  will  be  hereafter  seen,  the  jurisdiction  at  common  law 
is  much  more  confined  and  less  beneficial  than  in  equity.  Thus,  where  there 
are  several  sureties,  and  one  becomes  insolvent,  the  surety  who  pays  the  entire 
debt  can  in  equity  compel  the  solvent  sureties  to  contribute  towards  payment 
of  the  entire  debt,  (^Peter  v.  Rich,  1  Ch.  Rep.  34 ;  Hole  v.  Harrison,  1  Ch. 
Ca.  246;  S.  C,  Finch,  Rep..  15,  203;  HitchmanY.  Stewart,  3  Drew.  271; 
and  see  The  Mayor  of  Berwick  v.  Murray,  26  L.  J.,  N.  S.  (Ch.)  201 ;)  but 
at  law  he  can  recover  no  more  than  an  aliquot  part  of  the  whole,  regard  being 
p^r.r  1  had  *to  the  number  of  co-securities  :  CowcUy.  Edwards,  2  B.  &  P. 
'-  -^  268  ;  Browne  v.  Lee,  6  B.  &  C.  697 ;  S.  C,  9  D.  &  R.  700.  See,  also, 
Rogers  v.  Mackenzie,  4  Yes.  752  ;  Wright  v.  Hunter,  5  Ves.  792 ;  Batard  v. 
Hawes,  2  E.  &  B.  287.  So,  also,  if  one  of  the  sureties  dies,  in  equity  con- 
tribution can  be  enforced  as  against  his  representatives ;  but  at  law  an  action 
lies  only  against  the  surviving  sureties :  Primrose  v.  Bromley,  1  Atk.  90 ; 
Batard  v.  Hawes,  2  E.  &  B.  287. 

It  may  here  be  observed  that,  in  all  cases  of  contribution,  the  jurisdiction 
assumed  by  courts  of  law  does  not  afi"ect  the  original  jurisdiction  of  courts  of 
equity :  Wright  v.  Hunter,  5  Yes.  794,  where  Lord  Alvanley,  M.  R.,  says, 
"  I  would  not  lay  down,  nor  have  it  understood,  that,  because  courts  of  law 
may  entertain  actions  upon  such  subjects,  a  party  may  not  file  a  bill  for  con- 
tribution.'' 

It  is  clear,  as  laid  down  by  the  Lord  Chief  Baron,  in  Bering  v.  The  Earl 
of  Winchelsea,  that  a  surety  may  compel  contribution  from  another  for  pay- 
ment of  a  debt  for  which  they  are  jointly  or  severally,  or  jointly  and  severally, 
bound  by  the  same  instrument :  Fleetwood  v.  Charnock,  Nels.  10;  Underhill  v. 
Horwood,  10  Yes.  226 ;  Craythorne  v.  Swinburne,  14  Yes.  164.  It  was, 
however,  decided  for  the  first  time  in  Bering  v.  The  Earl  of  Winchelsea  that 
there  is  no  difi"erence  whether  the  parties  are  bound  in  the  same  or  by  difi'erent 
instruments,  provided  they  are  co-securities  for  the  same  principal  and  in  the 
same  engagement ;  and  further,  that  there  is  no  difference  if  they  are  bound 
in  difi'erent  sums,  except  that  contribution  could  not  be  required  beyond  the 
sum  for  which  they  had  become  bound.  In  Craythorne  v.  Swinburne,  14 
Yes.  169,  Lord  Eldon  said  that  he  argued  Bering  v.  The  Earl  of  Winchelsea, 
and  that  he  was  much  dissatisfied  with  the  whole  proceeding  and  with  the 
judgment ;  but  he  had  been  since  convinced  that  the  decision  was  upon  right 
principles.  "  Lord  Chief  Baron  Eyre,"  observed  his  Lordship,  "  in  that  case 
decided  that  this  obligation  of  co-securities  is  not  founded  in  contract,  but 
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stands  upon  a  principle  of  equity."  See  also  Ware  v.  Horwood,  14  Yes.  31 ) 
Mayhew  v.  Crichettj  2  Swanst.  192 ;   Stirling  v.  Forrester,  3  Bligli.  596. 

And  it  seems  tliat  the  right  of  a  surety  to  enforce  contribution  against  co- 
sureties will  not  be  affected  by  his  ignorance  at  the  time  he  became  surety 
that  they  were  also  co-sureties  :   Craytliorne  v.  JSwinhurne,  14  Ves.  163,  165. 

Where,  however,  sureties  are  bound  by  different  instruments  for  distinct 
portions  of  a  debt  due  from  the  same  principal,  if  the  suretyship  of  each  is  a 
separate  and  distinct  transaction,  the  doctrine  laid  down  in  Bering  v.  Lord 
Winchelsea  will  not  apply,  and  *there  will  be  no  right  of  contribution  ^^  nn  -i 
among  the  sureties  :   Coope  v.  Twyman,  1  T.  &  R.  426. 

A  surety  will  in  equity  be  entitled  to  interest  from  his  co-sureties  for  the 
money  which  he  has  paid  :  Lawson  v.  Wright,  1  Cox,  275,  277  ;  Hitchman  v. 
Stewart,  3  Drew.  271 ;  Swain  v.  Wall,  1  Ch.  Rep.  149  -,  Petre  v.  Duncomhe, 
15  Jur.  86.  See,  however,  Onge  v.  Trueloch,  2  Moll.  31,  42  ;  Bell  v.  Free, 
1  Swanst.  90 ;  Righy  v.  M'JVamara,  2  Cox,  415. 

Although  the  principle  of  contribution  is  not  founded  upon  contract,  still  a 
person  may  by  contract  qualify  or  take  himself  out  of  the  reach  of  the  principle 
or  the  implied  contract.  Thus,  where  three  persons  became  bound  for  the 
principal  debtor  in  an  obligation,  and  agreed  among  themselves  that,  if  the 
principal  debtor  failed  to  pay  the  debt,  they  would  pay  their  respective  parts ; 
two  became  insolvent,  and  the  third  paid  the  money,  and  one  of  the  insolvent 
sureties  afterwards  becoming  solvent,  he  was  held  liable  to  contribute  one- 
third  only :  Swain  v.  Wall,  1  Ch.  Rep.  149 ;  see  also  Craythorne  v.  Swin- 
hurne,  14  Ves.  165 ;  Coope  v.  Twynam,  1  T.  &  R.  426 ;  Collins  v.  Prosser,  1 
B.  &  C.  682.  So,  also,  a  person  may  take  himself  entirely  out  of  the  prin- 
ciple, as  where  he  becomes  merely  a  collateral  surety,  by  limiting  his  liability 
to  payment  of  the  debt  upon  the  default  of  the  principal  and  other  sureties  ; 
and  on  a  bill  in  such  a  case,  filed  for  contribution,  parol  evidence  is  admis- 
sible to  show  what  the  real  contract  was,  and  to  rebut  the  implied  contract 
which  equity  raises  in  cases  of  contribution :    Craythorne  v.  Swinburne,  14 

Ves.  160,  overruling  Cooke  v. ,  2  Freem.  97;  S.  C,  2  Eq.  Ca.  Ab.  223, 

pi.  1;  see  also  Hartly  v.  0' Flaherty,  L.  &  Gr.,  temp.  Plunk.  217,  where  Lord 
Plunket  says,  ^'  In  the  case  of  A.  undertaking  that  if  the  principal  does  not 
pay,  and  if  B.,  who  has  already  become  security,  does  not  pay,  he.  A.,  will 
pay,  it  seems  perfectly  clear  that  B.,  in  that  case  paying  the  whole,  would 
have  no  claim  of  contribution  against  A." 

Sureties  who  have  paid  the  debt  are  not  only  entitled  to  contribution  from 
the  other  sureties,  but  also  to  the  benefit  of  any  security  which  any  of  them 
may  have  taken  from  the  principal  debtor  by  way  of  indemnity  :  Swain  v. 
Wall,  1  Ch.  Rep.  149  -,  and  it  is  a  general  rule  (subject,  however,  to  some 
few  qualifications)  that  a  surety  is  entitled  to  the  henejit  of  all  the  securities 
which  the  creditor  has  against  the  principal.  Thus,  if  a  surety  join  with  the 
principal  in  a  promissory  note  or  bond,  and  the  surety  pays  the  debt,  he  will 
be  entitled  to  have  a  transfer  of  any  mortgage  which  the  creditor  may  have 
taken  for  his  debt.  ^'I  take  it,'*  says  Lord  Eldon,  'Ho  be  exceedingly  clear, 
if  at  the  time  a  bond  is  given  a  mortgage  is  also  made  for  securing  the  debt, 
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r*Q7  1  *^^^  *surety,  if  he  pays  the  bond,  has  a  right  to  stand  in  the  place  of  the 
mortgagee ;  and,  as  the  mortgagor  cannot  get  back  his  estate  again 
without  a  conveyance,  that  security  remains  a  valid  and  effectual  security,  not- 
withstanding the  bond  debt  is  paid  :"  Cojns  v.  Middletorij  T.  &  E,.  231 ;  see 
also  Hodgson  v.  Shaw,  3  My,  &  K.  195;  Gayner  v.  Royner,  cited  in 
Rohinson  v  Wilson,  2  Madd.  434 ;  Yonge  v.  Reynell,  9  Hare,  809  ;  [ReginaY. 
Salter,  1  Hurlstone  &  Norman,  274;]  and  it  is  immaterial  that  the  surety  is 
not  aware  of  the  existence  of  the  mortgage  :  Mayhew  v.  Crichettj  2  Swanst. 
191 ;  Scott  V.  Knox,  2  Jones,  778. 

But  where  the  creditor  advances  a  further  sum  upon  the  security  of  the 
mortgage,  the  surety  cannot  compel  the  creditor  to  assign  it  to  him,  unless 
he  pays  off  the  further  sum,  as  well  as  the  sum  for  the  payment  of  which  he 
became  surety :  Williams  v.  Owen,  13  Sim.  597. 

The  right  of  the  surety  to  have  the  benefit  of  the  securities  held  by  the  cre- 
ditor is  derived  from  the  obligation  on  the  part  of  the  principal  to  indemnify 
the  surety :   Yonge  v.  Reynell,  9  Hare,  818. 

Courts  of  equity^  it  seems,  would,  at  a  very  early  period,  compel  assignments 
of  securities  to  a  surety  to  a  much  greater  extent  than  in  later  times  they  took 
upon  themselves  to  do.  There  is  a  very  strong  instance  of  the  application  of 
that  equity  in  Parsons  v.  Briddock,  2  Yern.  608.  In  that  case  the  principal 
had  given  bail  in  an  action ;  judgment  was  recovered  against  the  bail ;  after- 
wards the  surety  was  called  upon  and  paid ;  and  it  was  held  that  he  was  entitled 
to  an  assignment  of  the  judgment  against  the  bail.  So  that,  though  the  bail 
were  themselves  but  sureties  as  between  them  and  the  principal  debtor,  yet, 
coming  in  the  room  of  the  principal  debtor  as  to  the  creditor,  it  was  held, 
that  they  likewise  came  in  the  room  of  the  principal  debtor  as  to  the  surety. 
Consequently  that  decision  established  that  the  surety  had  precisely  the  same 
right  that  the  creditor  had,  and  was  to  stand  in  his  place.  The  surety  had  no 
direct  contract  or  engagement  by  which  the  bail  were  bound  to  him,  but  only 
a  claim  against  them  through  the  medium  of  the  creditor,  and  was  entitled 
only  to  all  his  rights.  See,  however,  Hodgson  v.  Shaw,  3  My.  &  K.  189,  and 
Armitage  v.  Baldwin,  5  Beav.  278,  where  a  creditor  sued  his  principal  debtor 
and  recovered  a  judgment  against  liim  and  the  bail  in  the  action.  The  surety 
thereupon  "paid  and  satisfied '^  to  the  creditor  the  amount  of  the  judgments, 
with  interest  and  costs,  and  took  an  assignment 'thereof.  Lord  Langdale,  M. 
R.,  held,  that  the  judgment  was  discharged,  and  that  the  surety  could  not  re- 
cover on  the  judgment  against  the  bail.  See  also  Dowhiggin  v.  Bourne,  2  Y 
&  C.  Exch.  Ca.  462. 

r  :jcog  -1  Upon  the  same  principle,  *although  it  was  at  one  time  thought  that 
a  surety,  paying  off  the  debt  of  the  principal,  secured  by  their  bond,  was 
entitled  to  have  from  the  creditor  an  assignment  of  the  debt  and  of  the  bond 
by  which  it  was  evidenced  or  secured,  the  contrary,  however,  was  fully  esta- 
blished in  two  cases  decided  by  Lord  Eldon  and  Lord  Brougham,  where  the 
whole  subject  was  examined  in  a  most  elaborate  manner.  In  Copis  v.  Mid. 
dleton,  1  T.  &  R.  229,  Lord  Eldon  said : — "  It  is  a  general  rule,  that,  in  equity, 
a  surety  is  entitled  to  the  benefit  of  all  the  securities  which  the  creditor  has 
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against  the  principal ;  but  then  the  nature  of  those  securities  must  be  con- 
sidered. Where  there  is  a  bond  merely,  if  an  action  was  brought  upon  the 
bond,  it  would  appear  upon  oyer  of  the  bond  that  the  debt  was  extinguished. 
The  general  rule,  therefore,  must  be  qualified  by  considering  it  to  apply  to  such 
securities  as  continue  to  exist,  and  do  not  get  back  upon  payment  to  the  per- 
son of  the  principal  debtor.  In  the  case,  for  instance,  where,  in  addition  to 
the  bond,  there  is  a  mortgage,  with  a  covenant  on  the  part  of  the  principal 
debtor  to  pay  the  money,  the  surety  paying  the  money  would  be  entitled  to 
say,  *  I  have  lost  the  benefit  of  the  bond ;  but  the  creditor  has  a  mortgage,  and 
I  have  a  right  to  the  benefit  of  the  mortgaged  estate  which  has  not  got  back  to 
the  debtor.' "  So,  also.  Lord  Brougham,  in  Hodgson  v.  Shaw,  3  My.  &  K. 
190,  observes : — "  The  rule  here  is  undoubted,  and  it  is  one  founded  on  the 
plainest  principles  of  natural  reason  and  justice,  that  the  surety  paying  ofi"  a 
debt  shall  stand  in  the  place  of  the  creditor,  and  have  all  the  rights  which  he 
has  for  the  purpose  of  obtaining  his  reimbursement.  It  is  hardly  possible  to 
put  this  right  of  substitution  too  high ;  and  the  right  results  more  from  equity 
than  from  contract  or  quasi  contract,  unless  in  so  far  as  the  known  equity  may 
be  supposed  to  be  imported  into  any  transaction,  and  so  to  raise  a  contract  by 
implication.  The  doctrine  of  the  Court  in  this  respect  was  luminously  ex- 
pounded in  the  argument  of  Sir  Samuel  Romilly  in  Craythorne  v.  Swinhurne; 
and  Lord  Eldon,  in  giving  judgment  in  that  case,  sanctioned  the  exposition  by 
his  full  approval.  '  A  surety,'  to  use  the  language  of  Sir  S.  Romilly's  reply, 
'  will  be  entitled  to  every  remedy  which  the  creditor  has  against  the  principal 
debtor ;  to  enforce  every  security  and  all  means  of  payment  ]  to  stand  in  the 
place  of  the  creditor,  not  only  through  the  medium  of  contract,  but  even  by 
means  of  securities  entered  into  without  the  knowledge  of  the  surety;  having 
a  right  to  have  those  securities  transferred  to  him,  though  there  was  no  stipu- 
lation for  that;  and  to  avail  himself  of  all  those  securities  against  the  debtor.' 
I  have  purposely  taken  this  statement  of  *the  right,  because  it  is  there  ^  5^r>Q  -i 
placed  as  high  as  it  ever  can  be  placed,  and  yet  it  is  quite  consistent 
with  the  principle  of  Copis  v.  Middleton.  Thus  the  surety  paying  is  entitled 
to  every  remedy  which  the  creditor  has.  But  can  the  creditor  be  said  to  have 
any  specialty,  or  any  remedy  on  any  specialty,  after  the  bond  is  gone  by  pay- 
ment ?  The  surety  may  enforce  any  security  against  the  debtor  which  the 
creditor  has ;  but,  by  the  supposition,  there  is  no  security  to  enforce,  for  the 
payment  has  extinguished  it.  He  has  a  right  to  have  all  the  securities  trans- 
ferred to  him  ;  but  there  are,  in  the  case  supposed,  none  to  transfer — they  are 
absolutely  gone.  He  may  avail  himself  of  all  those  securities  against  the 
debtor,  but  his  own  act  of  payment  has  left  none  of  which  he  can  take 
advantage." 

[Whatever  the  rule  may  be  in  equity,  there  can,  it  has  been  said,  be  no  pay- 
ment at  law  after  breach,  without  an  intention  to  satisfy  or  extinguish  on  one 
side,  and  an  express  or  implied  agreement  to  receive  in  satisfaction  on  the 
other ;  Thomas  v.  Cross,  7  Exch.  728 ;  Brech  v.  Blanchard,  2  Foster,  303 ; 
The  Kingston  Bank  v.  Gay^  19  Barb.  459 ;  payment  at  the  day  being  per- 
formance, but  payment  after  the  day  merely  another  name  for  satisfaction ; 
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Kington  v.  Kington^  11  M.  &  W.  233 ;  and  hence,  a  payment  by  one  of  several 
joint  debtors  has  been  held  not  to  be  a  defence  to  a  subsequent  suit  for  his 
use  or  benefit  against  the  others,  if  the  circumstances  are  such  as  to  show, 
that  the  object  in  view  was  a  purchase  of  the  debt,  and  not  an  extinguish- 
ment. Thus,  in  M-Intyre  v.  Miller^  13  M.  &  W.  725,  proof  that  one  of  several 
joint  debtors  had  paid  the  debt,  and  had  it  assigned  to  a  third  person  in 
trust  for  his  benefit,  was  held  not  to  preclude  a  recovery  for  the  use  of 
the  trustee,  although  the  assignment  was  of  necessity  purely  equitable,  and 
therefore  inoperative  at  law,  except  as  evidence  of  intention.  It  is,  how- 
ever, probable  that  the  courts  of  this  country  would  refuse  to  recognize  the 
validity  of  this  distinction  in  any  case  where  the  party  who  makes  the  payment 
is  primarily  liable  for  the  debt,  and,  therefore,  not  entitled  to  keep  it  in  force 
against  others  after  it  has  ceased  to  be  binding  on  himself.  Payment  and  the 
possession  and  production  of  a  bond  by  the  obligee,  were  said  in  Carroll^,  Bower ^ 
7  Grill,  34,  to  raise  an  insurmountable  presumption  of  extinguishment,  which 
could  not  be  rebutted  by  proof  that  the  intention  was  to  purchase  or  keep  alive ; 
and  equity  will,  in  this  as  in  other  cases,  follow  the  law,  unless  some  sufficient 
reason  is  shown  for  departing  from  it.  To  hold  that  the  principal  can  acquire 
the  control  of  the  debt  for  the  purpose,  or  with  the  effect,  of  making  the  surety 
answerable  for  that  which  the  latter  can  recover  back  in  an  action  of  assumpsit, 
would  be  as  much  at  variance  with  policy  and  justice  on  the  one  hand,  as  viewing 
a  payment  by  the  surety,  in  the  light  of  an  extinguishment,  and  not  of  a  pur- 
chase, can  be  on  the  other;  and  sound  reason  would  seem  to  require  that  the  acts 
and  dealings  of  the  parties  to  a  contract  should  be  governed  by  the  rule  which 
prevails  where  an  entry  is  made  on  land,  and  interpreted  by  their  rights  and 
duties  and  not  merely  by  their  intentions;  Kinley  v.  Hillj  4  W.  &  S.  426; 
Bartlett  v.  Lang,  4  Ala.  688 ;  Logan  v.  Reynolds,  21  Id.  56.  The  law  was  so 
held  in  Logan  v.  Reynolds,  where  a  judgment  against  a  firm  had  been  paid  by  a 
third  person,  with  money  furnished  by  one  of  the  partners,  and  an  assignment 
taken  of  the  judgment  with  a  view  of  enforcing  it  against  the  other  partners; 
and  Dargan,  C.  J.,  who  delivered  the  opinion  of  the  court,  said,  that  where  a 
judgment  is  paid  by  one  who  is  a  principal  in  the  debt,  and  as  such,  bound  to 
pay,  he  cannot,  by  obtaining  an  assignment  of  the  judgment,  keep  it  alive  in 
order  to  coerce  payment  from  his  co-principals,  and  will  not  be  permitted  to 
do  that  in  the  name  of  another,  which  he  would  not  be  entitled  to  do  in  his 
own.  So,  in  Jones  v.  Davids,  4  Russell,  277,  an  assignment  of  the  bond  to 
the  surety  at  the  time  of  payment,  was  held  not  to  rebut  the  presumption  that 
it  was  absolutely  paid ;  and  although  this  case  would  not  be  followed  in  most 
of  the  States  of  this  country  on  the  point  actually  before  the  court,  it  is  not 
the  less  an  authority  for  the  principle,  that  extinguishment  is  a  question  of 
right  and  not  merely  of  intention. 

A  similar  view  was  taken  in  Eastman  v.  Plumer,  1  Fogg,  238,  and  proof  that 
a  payment  had  been  made  by  the  principal,  with  the  funds  and  for  the  account 
of  a  third  person,  held  insufficient  to  turn  the  payment  into  a  purchase,  there 
being  no  evidence  that  the  agency  had  been  disclosed  at  the  time  when  the 
money  was  paid.     The  soundness  of  this  decision  is  obvious,  because  a  sale 


I 


) 


I 


BERING  V.  EARL  OF  WINCHELSEA.         141 

cannot  be  binding,  either  at  law  or  in  equity,  without  the  assent  of  the  vendor, 
or  unless  the  circumstances  are  such  as  to  make  it  his  duty  to  assent,  which  can 
hardly  be  said  when  money  is  proffered  by  one  who  is  bound  to  pay  absolutely 
in  ease  of  others,  whose  liability  is  secondary  when  compared  with  his  own. 
More  doubt  may  be  felt  as  to  the  case  of  Hopkins  v.  Scott,  1  Fogg,  425,  which 
decides  that  payment  by  a  surety  will  not  enure  as  a  purchase,  unless  the  cre- 
ditor is  apprised  that  the  intention  is  to  buy,  and  not  to  extinguish.  The 
question,  in  this  case,  grew  out  of  the  negotiation  of  a  note  after  it  had  been 
paid  by  one  of  the  makers,  who  had  signed  it  for  the  accommodation  of  the 
other,  and  the  decision  may  perhaps  be  explained  on  the  ground  that  a  pay- 
ment cannot  operate  as  a  purchase  at  law,  unless  both  parties  concur  in  the 
intention  to  buy  and  sell,  and  that  the  right  of  subrogation  will  not  be  carried 
farther  by  equity,  than  is  necessary  for  the  protection  of  the  surety,  and  con- 
sequently will  not  warrant  the  negotiation  of  a  note  after  it  has  been  paid. 

The  difference  between  the  view  taken  by  law  and  equity  on  this  important 
point  seems  to  be,  that  at  law,  time  is  material,  and  payment  after  the  day  can 
only  be  good  as  an  accord  and  satisfaction,  which  requires  the  minds  of  the 
parties  to  unite  in  an  agreement  to  give  and  receive  in  satisfaction )  Kington 
V.  Kington,  11  M.  &  W.  233 ;  Thomas  v.  Craft,  7  Exchequer,  728 ;  while 
equity  regarding  time  as  immaterial,  when  money  is  in  question,  looks  on 
the  payment  of  principal  and  interest  as  performance,  whether  made  at  the 
day  or  at  a  subsequent  period,  and  consequently  regards  the  obligation  of  the 
debt  as  at  an  end,  as  soon  as  it  has  been  fulfilled  by  any  one  who  is  answerable 
for  its  fulfilment,  without  regard  to  his  intention  or  to  that  of  the  creditor. 
This  view  has  been  adopted  by  many  of  the  common  law  tribunals  of  this 
country,  which  generally  refuse  to  allow  the  effect  of  payment  as  a  discharge 
of  the  debt,  to  be  negatived  by  proof  that  the  debtor  did  not  mean  to  make, 
or  the  creditor  to  receive,  satisfaction,  unless  justice  requires  that  the  debt 
should  be  kept  alive  as  between  or  against  particular  parties,  when  one  equity 
will  be  rebutted  by  another,  and  the  payment  converted  into  an  equitable 
purchase,  by  subrogating  the  person  who  made  it  to  the  rights  and  remedies 
of  the  creditor.] 

It  was  decided  in  Copis  v.  Middleton,  contrary  to  what  was  formerly  con- 
sidered to  be  the  law,  that  a  surety,  paying  off  the  bond  debt  of  the  principal, 
was  in  the  administration  of  his  assets  merely  a  simple  contract,  and  not  a 
specialty  creditor.     See  also  Jones  v.  Davids,  4  Russ.  277. 

According  to  the  law  of  Scotland  the  surety  has  always  been  entitled  to 
call  upon  the  creditor  for  a  surrender  or  assignment  of  all  separate  and  colla- 
teral securities  obtained  by  him  for  the  debt,  his  right  not  being  limited  by 
the  exception  introduced  or  approved  of  by  Copis  v.  Middleton  and  Hodgson  v. 
Shaw.  ''  The  equity  and  propriety  of  the  Scottish  rule,'^  are  by  the  Mercan- 
tile Law  Commissioners  stated  to  be  "  obvious,  inasmuch  as  the  surety  obtains 
much  aid  in  operating  his  relief  from  the  hardship  of  having  been  compelled 
to  pay  another  party's  debt,  and  yet  no  detriment  is  thereby  inflicted  on  any 
other  party.'^  (Mercantile  Commission,  Second  Report,  1855,  p.  13.)  And, 
in  accordance  with  their  recommendation,  the  law  of  England  upon  this  sub- 
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ject  has  been  assimilated  to  that  of  Scotland  by  the  Mercantile  Law  Amend- 
ment Act,  1856,  (19  &  20  Vict.  c.  97,)  which  enacts,  that  *'  Every  person 
who,  being  surety  for  the  debt  or  duty  of  another,  or  being  liable  with  another 
for  any  debt  or  duty,  shall  pay  such  debt  or  perform  such  duty,  shall  be  enti- 
tled to  have  assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  speci- 
alty, or  other  security  which  shall  be  held  by  the  creditor  in  respect  of  such 
debt  or  duty,  whether  such  judgment,  specialty,  or  other  security  shall  or  shall 
not  be  deemed  at  law  to  have  been  satisfied  by  the  payment  of  the  debt  or  per- 
formance of  the  duty ;  and  such  persons  shall  be  entitled  to  stand  in  the  place 
of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon  a  proper 
indemnity,  to  use  the  name  of  the  creditor,  in  any  action  or  other  proceeding 
r*Qm  ^^  ^^^  ^^  ^^^i^y?  i^  order  to  obtain  from  the  principal  *debtor,  or  any 
co-security,  co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnifi- 
cation for  the  advances  made  and  loss  sustained  by  the  person  who  shall  have 
so  paid  such  debt  or  performed  such  duty ;  and  such  payment  or  performance 
so  made  by  such  surety  shall  not  be  pleadable  in  bar  of  any  such  action  or 
other  proceeding  by  him  :  Provided  always,  that  no  co-surety,  co-contractor,  or 
co-debtor  shall  be  entitled  to  recover  from  any  other  co-surety,  co-contractor, 
or  co-debtor,  by  the  means  aforesaid,  more  than  the  just  proportion  to  which, 
as  between  those  parties  themselves,  such  last-mentioned  persons  shall  be 
justly  liable/'     Sect.  5.     See  Allen  v.  De  Lisle,  5  W.  R.  158,  V.  C.  S. 

Where,  however,  a  surety  upon  a  second  bond,  given  by  him  as  a  collateral 
security  for  a  debt  secured  by  the  original  bond  of  his  principal,  paid  off  the 
debt,  he  would,  even  under  the  old  law,  have  been  entitled  to  an  assignment 
from  the  creditor  of  the  original  bond ;  for  the  original  bond  still  remained  as 
an  existing  security,  and  the  surety,  therefore,  upon  an  assignment  of  it,  ranked 
as  a  specialty  creditor  against  the  assets  of  the  principal  debtor.  Thus,  in 
Hodgson  v.  Shaw,  3  My.  &  K.  183,  ^^A.  and  B.  executed  a  joint  and  several 
bond,  to  secure  a  sum  of  money  with  interest  to  W.  Subsequently  to  the 
deaths  of  A.  and  W.,  the  executors  of  W.  obtained  from  B.  as  principal,  and 
from  C.  as  surety,  another  bond,  to  secure  a  part  of  the  money  then  due  on 
the  original  bond,  with  interest.  No  payments  were  ever  made  in  respect  of 
the  first  bond;  but  after  C.'s  death  the  second  bond  was  paid  off  out  of  C.'s 
estate,  and  his  representatives  thereupon  procured  the  original  bond  to  be  as- 
signed to  them  :  it  was  held,  in  a  suit  to  administer  the  estate  of  A.,  that  C.'s 
representatives  were  entitled,  by  virtue  of  the  assignment,  to  rank  as  speci- 
alty creditors  of  A.'s  estate,  in  respect  of  the  payments  made  by  C.  or  his 
estate  on  the  second  bond,  to  the  extent  of  the  penalty  in  the  assigned  bond.'' 

In  many  other  cases,  the  surety  paying  the  debt  will  have  a  right  to  stand 
in  the  place  of  the  creditor.  Thus,  where  the  creditor  has  proved  the  debt 
against  the  estate  of  the  principal,  and  the  surety  afterwards  pays  him  the 
debt,  the  creditor  will  be  held  a  trustee  of  the  dividends  for  the  surety :  Ex 
parte  Rushworth,  10  Yes.  409 ;  Wright  v.  Morley,  11  Yes.  12 ;  Watkins  v. 
Flanagan,  3  Buss.  421.  So  also  it  is  now  the  settled  law  that  a  surety  may 
compel  the  principal  creditor  to  go  in  and  prove  the  debt  under  the  fiat  or 


BERING     V.     EARL     OF     WINCHELSEA. 


143 


commission,  and  if  the  surety  pays  the  whole,  the  creditor  will  be  a  trustee  of 
the  dividends  for  him :  Ex  parte  Rusliworth,  10  Ves.  414. 

A  surety  for  a  part  of  a  debt  is  not  entitled  to  the  benefit  of  a  security 
*given  by  the  debtor  to  the  creditor  at  a  difi"erent  time,  in  a  distinct 
transaction  for  another  part  of  the  debt :  Wade  v.  Coope,  2  Sim.  155. 

Where  a  surety  gets  rid  of  and  discharges  an  obligation  at  a  less  sum  than 
its  full  amount,  he  cannot,  as  against  his  principal,  make  himself  a  creditor 
for  the  whole  amount,  but  can  only  claim  what  he  has  actually  paid  in  dis- 
charge of  the  common  obligation :  Reed  v.  Norris,  2  My.  &  Cr.  361,  375. 


[*91] 


It  has  been  uniformly  declared,  and 
fully  acted  upon,  in  the  Courts  of 
Chancery  in  this  country,  that  the 
claim  for  contribution  among  co-sure- 
ties, as  well  as  the  claim  for  indem- 
nity on  the  part  of  the  surety  against 
the  principal,  is  founded,  not  upon 
contract,  but  upon  a  principal  of  natu- 
ral equity  and  justice;  the  maxim 
adopted  in  regard  to  co-sureties  being, 
that  equality  is  equity  among  persons 
standing  in  the  same  situation ;  M'3Ia- 
hon,  &c.  V.  Fawcett,  &c.,  2  Randolph, 
514,  529 ;  Moore  v.  Moore,  4  Hawks, 
358,  360;  Moore  v.  /s%,  2  Deve- 
reux  &  Battle's  Equity,  372,  373; 
Allen  V.  Wood,  3  Iredell's  Equity, 
386 ;  Screven  v.  Joyner,  Ex\r,  and 
others,  1  Hill's  Chancery,  252,  260, 
261 ;  M'Kenna  v.  George,  2  Richard- 
son's Equity,  15,  17;  Breckinridge 
V.  Taylor,  5  Dana,  110,  112 ;  Mills 
V.  M/de,  19  Vermont,  60,  64 ;  Strong 
et  al.  V.  Mitchell  et  al.  Id.  644,  647 ; 
Craig  &  Angle  v.  Anheney,  4  Grill, 
225,  231 :  ''  and  the  solidity  and  ne- 
cessity of  this  doctrine,"  said  Chan- 
cellor Kent,  in  Campbell  v.  Mesier, 
4  Johnson's  Chancery,  334,  338, 
*'were  forcibly  and  learnedly  illus- 
trated by  Lord  Ch.  Baron  Eyre  in  the 
case  of  Bering  v.  Earl  of  Winchel- 
sea :"  and  the  same  principle  now  pre- 
vails at  law :  Harris  v.  Ferguson,  2 


Bailey,  397,  400 ;  Norton  v.  Coons,  3 
Denio,  130,  132.  This  equity  springs 
up  at  the  time  the  relation  is  entered 
into,  and  is  consummated  when  the 
surety  has  paid  the  debt :  Wayland  v. 
Tucker  et  als.,  4  G-rattan,  268.  The 
practice  of  subrogation,  or  substitu- 
tion, or  the  cession  of  remedies,  is 
borrowed  from  the  civil  law;  and, 
under  the  guidance  of  Chancellor 
Kent,  has  probably  gone  further  in 
this  country  than  in  England.  It  is 
the  creature  of  equity,  and  is  admi- 
nistered so  as  to  secure  real,  essential 
justice,  without  regard  to  form  :  E71- 
ders,  &c.  v.  Brune,  4  Randolph,  438, 
447 ;  Douglass  v.  Fagg,  8  Leigh, 
588,  598. 

It  may  be  convenient  to  consider, 
first,  the  claim  of  a  surety  for  indem- 
nity from  his  principal,  and  afterwards, 
the  claim  for  contribution  among  co- 
sureties ;  and  to  speak  of  these,  first, 
in  equity,  and  then  at  law. 

At  law,  a  surety  has  no  remedy  until 
he  has  paid  the  debt;  Bonham  v. 
Galloioay,  13  Illinois,  68 ;  Ponder 
V.  Carter,  12  Iredell,  32;  but  in 
equity,  as  soon  as  the  debt  has  become 
payable,  he  may  file  a  bill,  under  cer- 
tain conditions,  to  compel  payment  of 
it  by  the  principal,  in  order  that  he 
may  be  relieved  from  responsibility ; 
Ranelaugh  v.  Hayes,  1  Vernon,  189 ; 
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JSfisbet  V.   Smith,  2  Bro.  C.  C.  679, 
582 ;  Pride  v.  Boyce,  Rice's  Equity, 
276,  287;  jBMop  v.  Bay  et  a?.,  13 
Vermont,  81,  88 ;  Hoffman  v.  John- 
son, 1  Bland,  103,  105  ;   Stevenson  v. 
Taverners,  9  Grattan,  398 ;  Rice  v. 
Downing,  12  B.  Monroe,  44 ;    Wetzel 
V.   Sponsler,  6    Harris,  460;    IFAiV- 
ridge  v.  Durhee,  2  Maryland,  Ch.  442 ; 
2  American  Leading  Cases,  363,  4th 
ed. ;  and  it  has  been  held  that  where 
judgment  has  been  obtained  against 
the  principal  and  the  surety,  and  the 
former   is   insolvent,  the  latter,  be- 
fore payment,  may  file  a  bill  to  com- 
pel the  discharge  of  the  debt  out  of 
the  principal's  estate  in  the  hands  of 
third  persons;    Stump  v.  Rogers,  1 
Ohio,  533;  M'Connell  v.  Scott  and 
others,  15  Id.  401 :  see  also,  Green  et 
al.  V.  Crochett  et  at.,  2  Devereux  and 
Battle's   Equity,  390,  393.      There 
are  also  special  cases,  in  which  the 
surety  may  compel  the  creditor  to  re- 
sort to  the  securities  and  liens  which 
he   holds,   before   coming   upon  the 
surety;  Hayes  v.  Ward,  4  Johnson's 
Chancery,  123,  132;    Schroeppel  v. 
Shaw,  5  Barbour's  S.  Ct.  580,  589; 
Vartie  v.    Underwood,  18  Id.   561 ; 
Kent  V.  Matthews  et  al.,  12  Leigh, 
574,  585 ;  Railroad  Co.  et  al.  v.  Clag- 
horn  et  al.,  1  Spear's  Equity,  547, 
561 ;  but  this  is  where  speedy,  direct 
and  certain  redress  can  be  had  upon 
the  security,  and,  then,  only  under 
peculiar  circumstances;  2  American 
Lead.  Cas.,  369, 4th  ed.;  Gary  v.  Can- 
non, 3  Iredell's  Equity,  64,  68  :  see 
post,  vol.  2,  note  to  Aldrich  v.  Cooper. 
When  the  surety  has  paid  the  debt, 
equity  has  original  jurisdiction  to  com- 
pel the  principal  to  re-imburse  him  ; 
Moore,  &c.  v.  Young,  1  Dana,  516, 
517  ;  Thomas  v.  Bechman,  1  B.  Mon- 
roe, 29,  30 ;  Partlow  v.  Lane,  3  Id. 


424,  425 ;  Baxter  v.  Moore,  5  Leigh, 
219,  221;  The  Wesley  Church  v. 
Moore,  10  Barr,  273. 

Moreover,  as  soon  as  the  surety  has 
paid  the  debt,  an  equity  arises  in  his 
favor  to  have  all  the  securities,  origi- 
nal and  collateral,  which  the  creditor 
holds  against  the  person  or  property  of 
the   principal  debtor,   transferred  to 
him,  and  to  avail  himself  of  them  as 
fully  as  the  creditor  could  have  done  : 
for  the  purpose  of  obtaining  indem- 
nity from  the  principal,  he  is  consi- 
dered as  at  once  subrogated  to  all  the 
rights,  remedies  and  securities  of  the 
creditor ;  as  substituted  in  the  place 
of  the  creditor,  and  entitled  to  enforce 
all  his  liens,  priorities,  and  means  of 
payment,  as  against  the  principal,  and 
to  have  the  benefit  even  of  securities 
that  were  given  without   his  know- 
ledge :  see  Lidderdale  v.  Robinson, 
2  Brockenbrough,  160,  167;  S.  C, 
12  Wheaton,  594,  696;    M'Mahon, 
&c.  V.  Fawcett,  &c.,  2  Randolph,  514, 
530;  Hampton  v.  Levy,  1  M^Cord's 
Chancery,  107,  117 ;    Perkins    and 
others  v.  Kershaw  a/nd  others,  1  Hill's 
Chancery,  344,  351 ;   Railroad  Co. 
et  al.  V.   Claghorn  et  al.,  1  Spear's 
Equity,  647,  561 ;  Loud  v.  Sergeant, 
1  Edwards,  164, 168 ;  Elwood  v.  Deif- 
endorf,  5  Barbour's  S.  Ct.  399,  413 ; 
Lathrop  &  Bale's  Appeal,   1   Barr, 
512,   517 ;    Atwood  v.    Vincent,    17 
Connecticut,  576,   583;    Hardcastle 
V.  Commercial  Bank  of  Delaware,  1 
Harrington,  374,  377,  note ;  Burh  et 
al.  V.  Chrisman  et  al,  ^  B.  Monroe, 
50  ;   Cullum  v.  Emanuel  &  Gaines  et 
al.,  1  Alabama,  23,  28;    Brown  v. 
Lang  et  al.,  4  Id.  50,  53;    Commer- 
cial Bank  of  Lake  Erie  v.   Western 
Reserve  Bank  and  others,  11  Ohio, 
444,  449;    3Iiller  v.    Woodward  & 
T7iornton,  Adm'rs,  8  Missouri,  169, 
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175;   Hill   V.    Mariner,   11    Grattan, 
522 ;  Dechard  v.  Edwards,  2  Sneed, 
93  ;  Dodier  v.  Lewis,  27  Mississippi, 
679.     ^'This  right  of   the   surety/' 
says    Chancellor    Kent,    in  Hays  v. 
Ward,  4  Johnson's   Chancery,   123, 
130,  "  stands  not  upon  contract,  but 
upon  the  same  principle  of   natural 
justice,  upon  which  one  surety  is  en- 
titled to  contribution  from  another  :" 
and  the  same  thing  is  said  in  1  Corn- 
stock,  599,  600.      Payment   by  one 
who  stands  in  the  relation  of  a  surety, 
although  it  may   extinguish  the  re- 
medy, or  discharge  the  security,  as  re- 
spects the  creditor,  has  not  that  effect 
as  between  the  principal  debtor  and 
the  surety.     As  between  them,  it  is 
in  the  nature  of  a  purchase  by  the 
surety  from  the  debtor;    it  operates 
an  assignment  in  equity  of  the  debt 
and  of  all  legal  proceedings  upon  it, 
and  gives  a  right  in  equity  to  call  for 
an  assignment  of  all  securities;  and, 
in  favor  of  the  surety,  the  debt  and 
all  its  obligations  and  incidents,  are 
considered  as  still  subsisting.     Those 
who  make  themselves  answerable  for 
a  guaranty  or  debt  subsequently,  are 
as  much  entitled  to  the  benefit  of  this 
rule  as  if  their  liability  arose  from,  or 
was  cotemporaneous  with  the  original 
obligation;  CottrelV s Appeal,  W  Har- 
ris, 294 ;  Haven  v.  Foley,  19  Missouri, 
622 ;  the  only  question  being  whether 
the  debt  has  been  expressly  or  im- 
pliedly assigned  by  the  creditor,  or  whe- 
ther the  circumstances  are  such  as  to 
make  it  his  duty  to  assign  it.     These 
principles  maybe  illustrated,  in  respect 
to   (1)  Bonds,    (2)  Judgments,    (3) 
Liens  upon  land,  (4)  Mortgages  and 
other   real   securities   in   which    the 
title  passes  :  and  apply  equally  to  se- 
curities in  which  the  surety  is  jointly 
bound  with  the  principal,  and  to  those 
VOL.  I. — 10 


which  are  cumulative  and  collateral 
to  the  original  debt.  The  distinction 
adopted  in  Copis  v.  Middleton,  that 
equity  will  not  subrogate  the  surety, 
in  those  cases  in  which  payment  dis- 
charges or  extinguishes  the  security 
at  law,  which  reaches  the  case  of  bonds 
and  judgments  binding  the  surety 
jointly  with  the  principal,  and  pro- 
bably the  case  of  bonds  and  judg- 
ments constituting  or  merging  the 
debt,  though  the  surety  be  not  bound 
by  them,  and  also  the  case  of  mere 
liens  upon  land,  where  the  title  does 
not  pass,  has,  in  general,  not  been 
adopted  in  this  country  :  on  the  con- 
trary, with  the  exception  of  the  Courts 
of  Alabama,  Vermont,  and  North 
Carolina,  it  appears  to  be  universally 
and  firmly  settled,  that  although  the 
security  or  lien  be  extinguished  at 
law,  yet  for  the  benefit  of  the  surety 
by  whose  money  or  property  the  cre- 
ditor has  been  satisfied,  it  continues 
equitably  in  full  force. 

1.  In  regard  to  Bond  dehtsJl—li 
is  not  a  principle  of  equity,  in  this 
country,  that  a  surety,  discharging  a 
bond  debt,  is  in  all  cases  considered 
as. in  the  position  merely  of  a  simple 
contract  creditor  of  his  principal : 
wherever  the  distinction  is  of  any 
benefit  to  the  surety, — wherever  a 
bond  has  any  priority  over  a  simple 
contract, — as,  where  the  payment  is 
after  the  principal's  death,  the  surety, 
upon  payment,  will  be  regarded  as 
holding  the  place  of  the  bond  credi- 
tor, and  entitled  to  all  the  advantages 
which  such  a  claimant  has  over  sim- 
ple contract  creditors;  Smith  v. 
Swain,  7  Richardson's  Eq.  112. 
This  has  been  repeatedly  decided  in 
Virginia.  At  law,  no  doubt,  a  surety 
paying  off  a  bond  debt  becomes  only  a 
simple  contract  creditor;    Dnpiiy  et 
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al.  V.  Southjates,  11  Leigh,  92,  97; 
see  also  U.  S.  v.  Preaton  <&  Bunker, 
4  Washington's  C.  C.  446,  452;  Car- 
roll y.  Bowie,  7  Gill,  34;  and  where 
the  bond  is  paid  off  by  the  surety, 
while  the  principal  is  alive  and  solvent, 
in  which  case  the  distinction  is  of  no 
importance,  as  there  is  then  no  supe- 
rior dignity  in  bond  debts,  the  surety 
will  be  considered  in  equity,  as  what 
he  is  at  law,  only  a  simple  contract 
creditor;  per  Tucker,  P.,  in  PoicelVs 
Ex^ors  V.  White  and  others,  11  Leigh, 
309,  324:  but  after  the  principars 
death,  a  bond  creditor  has,  in  Vir- 
ginia, certain  rights  beyond  a  simple 
contract  creditor,  a  right  to  charge  the 
heir,  and  a  right  of  priority  in  the 
administration  of  personal  assets;  and 
to  these  rights,  a  surety,  upon  pay- 
ment of  the  debt,  has  an  equity  to  be 
subrogated.  The  proper  statement  of 
the  doctrine  appears  to  be,  that  the 
surety  is  in  equity,  what  he  is  at  law, 
merely  a  simple  contract  creditor,  but 
entitled  to  the  security  of  the  bond, 
as  a  means  of  reaching  a  class  of  assets 
upon  which  otherwise  he  would  have 
no  claim,  viz.,  those  appropriated  to 
bond  debts.  Accordingly,  when  a 
surety  pays  off  a  bond  debt,  after  the 
principal  obligor's  death,  he  has  a 
right  in  equity  to  stand  in  the  place 
of  the  obligee,  and  to  insist  on  all  his 
claims  and  advantages ;  Ejp]pes  and 
others  v.  Randolph,  2  Call,  125, 188; 
Tinsley  v.  Anderson,  3  Id.  329 ;  West 
V.  Belches,  5  Munford,  187,  194; 
M^Mahon,  &c.  v.  Faiccett,  &c.,  2  Kan- 
dolph,  514,  533.  And  the  ground  of 
this  principle  is  forcibly  and  satisfac- 
torily illustrated  by  Tucker,  P.,  in 
Watts  et  al.  v.  Kinney  etux.,  3  Leigh, 
272,  294.  "  The  whole  train  of  au- 
thorities on  this  subject,"  he  remarks, 
'^  is  founded  upon  the  principle  of  the 


superior  equity  of  the  sureties,  to  be 
paid  out  of  that  fund  to  which  their 
creditor  might  have  resorted,  for  their 
relief.  The  surety  in  a  bond,  for  the 
payment  of  which  the  principal  has 
bound  particular  property,  has  a  pre- 
ference over  all  other  persons,  to  have 
the  debt  charged  upon  that  fund. 
If  the  principal  dies,  and  after  his 
death  the  surety  pays  off  the  bond, 
he  has  a  right  to  demand  the  payment 
of  the  bond,  out  of  the  assets,  before 
the  simple  contract  creditors,  and  thus 
to  be  placed  in  the  shoes  of  the  obli- 
gee; because,  at  the  instant  of  the 
principal's  death,  the  obligee  had  a 
right  to  demand  payment  out  of  the 
assets,  in  preference  to  any  simple 
contract  creditor :  in  good  faith,  he 
should  have  demanded  such  payment, 
instead  of  putting  the  burden  on  the 
innocent  surety  :  in  good  faith,  the 
executor  should  have  so  applied  the 
assets.  An  adequate  portion  should 
have  been  set  apart  and  appropriated 
for  that  debt.  No  simple  contract 
creditor  had,  or  could  have  by  law, 
any  claim  thereto.  If  the  executor  ^ 
were  sued  by  simple  contract  credi-  W^ 
tors,  he  might  plead  the  outstanding 
bond  in  bar  of  the  demand.  He  might 
fence  around  an  adequate  portion  of 
assets  against  all  their  assaults.  Nor 
is  the  state  of  things  changed  by  pay- 
ment being  forced  from  the  surety,  or 
being  voluntarily  made  by  him.  If 
forced  from  him,  a  court  of  equity  will 
give  him  redress  :  it  will  consider  him 
as  standing  in  the  shoes  of  the  credi- 
tor, who  ought  to  have  looked  to  the 
estate  of  the  principal,  instead  of 
drawing  money  from  the  pocket  of 
the  surety ;  it  will  consider  the  exe- 
cutor as  holding  a  certain  portion  of 
the  assets,  as  trustee  for  the  payment 
of  this  very  debt,  and  hold  him  to  the 
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discharge  of  the  trust  in  its  spirit, 
when  it  can  no  longer  be  performed 
to  the  letter :  and  it  will  deny  to  the 
simple  contract  creditor,  who  has  no 
right  to  these  funds,  the  application 
of  them  to  the  payment  of  his  debt. 
And  why  ?  If  the  surety  discharge 
the  bond,  or  a  judgment  and  execution 
upon  it,  is  he  not  a  simple  contract 
creditor  only?  and  has  not  any  other 
simple  contract  creditor  a  legal  right 
to  resort  to  this  fund,  as  there  is  now 
no  longer  any  bond  or  judgment  to  be 
charged  upon  it  ?  and  has  he  not 
equal  equity  ?  The  answer  is.  No  : 
he  not  only  has  not  equal  equity,  but 
he  has  no  equity  whatever  to  charge 
a  fund  which  in  equity,  and  justice, 
belongs  to  another.  He  has  no  equity 
to  demand  that  money,  which  by  law 
ought  to  have  been  applied  to  pay  my 
debt,  shall  be  applied  to  pay  his. 
The  case  is  the  same,  if  the  payment 
is  made  voluntarily  by  the  surety. 
In  making  that  payment,  he  is  govern- 
ed by  the  law  of  this  court.  Even  on 
entering  into  his  engagement  as  surety, 
he  looks  to  its  well  established  prin- 
ciples. He  knows,  if  he  pays  the 
debt  to  the  obligee,  he  will  stand  in 
the  obligee's  shoes.  He  knows  he 
will  be  subrogated  to  all  the  rights  of 
the  obligee,  as  they  subsist  at  the 
time  he  makes  his  payment.  He 
knows  that  a  court  of  equity  looks 
not  to  form  but  to  substance  ;  that  it 
looks  to  the  debt  which  is  to  be  paid, 
not  to  the  hand  which  may  happen  to 
hold  it ;  that  the  fund  charged  with 
its  payment,  shall  be  so  applied,  who- 
soever may  be  the  person  entitled ; 
and  that  it  considers  a  debt  as  never 
discharged,  until  it  is  discharged  by 
payment  to  the  proper  person,  and  by 
the  proper  person.  He  knows,  that 
that  court,  which  permits  no  act  of  a 


trustee  to  prejudice  a  cestui  que  trust, 
will  not  permit  one  who  stands  in  the 
relation  of  the  creditor  or  obligee  to 
the  surety,  to  bar  him  of  those  rights 
which  the  principles  of  equity  have 
secured  to  him.  He  is  conscious  that 
his  rights  do  not  depend  upon  the 
caprice  of  the  creditor,  or  the  whim 
of  an  executor,  or  the  sense  of  right 
of  other  creditors,  but  rest  upon  the 
immutable  principles  of  justice  and 
equity  ;  and,  in  making  his  payment, 
he  does  it  in  the  confidence,  that  he 
will  be  entitled  to  be  indemnified  to 
the  full  amount,  to  which  his  creditor 
could  have  charged  the  assets  of  the 
principal."  In  the  more  recent  case 
of  PowelfsEx'ors  v.  White  and  others, 
11  Leigh,  309,  the  decisions  in  Copis 
V.  Middleton,  and  Jones  v.  Davids, 
were  thoroughly  examined  in  the 
Court  of  Appeals,  and  the  Virginia 
practice  was  vindicated  against  the 
authority  of  Lord  Eldon,  with  distin- 
guished and  convincing  ability.  See 
also  Wheatley^s  Heirs  v.  Calhoun,  12 
Id.  265,  274.  The  principle  of  these 
Virginia  cases  has  been  fully  sustained 
by  the  Circuit  and  Supreme  Courts  of 
the  United  States ;  Lidderdale  v. 
Robinson,  2  Brockenbrough,  160; 
S.  C,  12  Wheaton,  594.  In  South 
Carolina,  the  same  practice  is  estab- 
lished. In  Pride  v.  Boyce,  Rice's 
Equity,  276,  the  doctrine  of  Copis  v. 
Middleton  was  discussed,  not  indeed 
where  the  surety  had  paid  the  debt, 
but  where  upon  the  bonds  being  due 
he  had  filed  a  bill  to  compel  its  pay- 
ment by  the  principal's  administrator; 
and  it  was  decided  that  he  was  entitled 
to  have  it  paid  according  to  its  priority 
as  a  bond  debt.  In  Schidtz  v.  Carter 
et  al,  1  Spear's  Equity,  534,  543, 
the  point  was  expressly  determined. 
There,  a  surety  in  two  joint  and  seve- 
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ral  bonds,  secured  by  mortgage,  both 
of  which  were  due  and  unpaid  at  the 
principal's  death,  had,  after  his  de- 
cease, been  compelled  to  pay  one,  and 
was  sued  upon  the  other  :  he  insisted 
that  he  was  entitled  to  reimbursement 
as  a  bond  creditor  out  of  the  assets  of 
tlie  principal's  estate,  and  also  to  have 
the  benefit  of  the  mortgage  ;  and  the 
court  held  that  he  was  entitled  to  both 
of  these  advantages.  "  The  result  of 
the  cases,"  said  Dunkin,  Ch.,  "  is, 
that  a  surety  who  pays  a  debt  of  a  su- 
perior dignity,  due  by  the  estate  of  his 
deceased  principal,  is  suffered  to  rank, 
in  the  application  of  assets,  according 
to  the  dignity  of  the  debt  satisfied ; 
or,  in  other  words,  is  substituted  for 
the  creditor  who  holds  the  prior  debt, 
and  is  entitled  to  the  benefit  of  any 
security  which  that  creditor  may  have 
taken  from  the  principal  debtor."  In 
New  York  and  Pennsylvania,  also,  the 
right  of  subrogation  to  bonds,  has  been 
recognized  ;  see  Cheesebrough  v.  Mil- 
lard, 1  Johnson's  Chancery,  409, 
413  ;  Croft  V.  Moore,  9  Watts,  451; 
Himes  V.  Keller,  3  Watts  and  Ser- 
geant, 401,  404 ;  Laihrop  and  Dale^s 
Appeal,  1  Barr,  512. 

If  a  surety  in  a  bond  to  the  United 
States,  pays  the  debt,  he  is  entitled 
to  the  same  preference  over  the  other 
creditors,  as  the  United  States  had; 
Act  of  1799,  c.  128,  s.  65;  United 
States  V.  Hmiter,  5  Mason,  62,  65; 
S.  C  ,  5  Peters,  174 ;  Bias  Y.BoucJiaud, 
3  Edwards,  485;  and  see  U.  S.  v. 
Preston  and  Bunker,  4  Washington, 
446.  And  this  has  been  recognized 
as  a  general  equity;  thus  where  one 
gave  his  bond  to  the  United  States, 
for  the  importer  of  goods,  and  after- 
wards paid  it,  he  was  held  to  be  en- 
titled to  the  same  priority  as  the  United 
States  had,  in  his  claim  upon  the  es- 


tate of  the  importer ;  because,  it  was 
said,  equity  in  the  matter  of  subroga- 
tion, considers  the  substance  of  the 
relation,  and  not  its  mere  form ;  Eit- 
ders,  &c.  v.  Brune,  4  Randolph,  438, 
447 :  see  also  Grider  v.  Payne,  9  Dana, 
188,  192.  In  one  case,  however,  it 
was  held  that  a  surety  in  a  bond  to 
the  United  States,  was  not  entitled  to 
the  creditor's  priority,  in  his  claim  for 
contribution  against  his  co-surety,  but 
came  in  only  as  an  ordinary  creditor; 
Bank  v.  Adger,  2  Hill's  Chancery, 
262,  266  :  but  as  this  was  grounded 
on  Copis  V.  Middleton,  which  has  been 
since  rejected  in  that  state,  the  deci- 
sion is  probably  no  longer  sound.  And 
if  the  debt  of  the  principal  were  a 
preferred  debt,  by  statute,  in  the  ad- 
ministration of  his  estate,  the  surety 
paying  the  debt  will  be  entitled  to  the 
same  preferences;  Schoolfield' s  AdmW 
V.  Rudd,  &c.,  9  B.  Monroe,  291. 

2.  Judgments  and  Decrees.'] — It 
is  generally  settled  in  this  country, 
that  a  surety  paying  the  debt,  is  en- 
titled to  be  subrogated  to  a  judgment 
or  decree  against  the  principal,  and 
to  have  the  benefit  of  its  lien  upon 
his  land  in  preference  to  subsequent 
judgment  creditors,  and  of  its  priority 
in  the  distribution  of  personal  assets, 
and  of  being  permitted  to  file  a  credi- 
tor's bill  in  his  own  name  to  obtain 
satisfaction  out  of  assets  which  could 
not  be  reached  by  execution ;  and  this 
whether  the  judgment  or  decree  is 
against  the  principal  and  surety  joint- 
ly; Watts  et  al.  v.  Kinney  et  ux.,  3 
Leigh,  272, 293;  SpeiglemyerY.  Craw- 
ford, 6  Paige,  254,  257 ;  and  see 
Clason  v.  Morris,  10  Johnson,  524; 
Thompson  v.  Palmer,  3  Richardson's 
Eq.  139  ;  or  whether  the  instrument 
upon  which  the  surety's  obligation 
arises,  is  collateral  to  the  judgment 
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against  the  principal ;  Rodgers  v. 
M'Cluer's  AdmWs  et  als.,  4  Grattan, 
81 ;  CottrelVs  Appeal,  11  Harris,  294; 
M^  Clung  v.  Beirne,  10  Leigh,  395, 
400 ;  in  which  latter  case.  Tucker,  P., 
declared  that  it  made  no  difference 
that  the  surety  was  not  a  party  to  the 
judgment. — The  doctrine  of  Gopis  v. 
Middletorij  will  not  in  most  of  the 
states,  be  applied  to  deprive  a  surety 
of  the  benefit  of  a  judgment  against 
the  principal ;  and  though  extinguish- 
ed in  law,  such  a  judgment  will  be  kept 
alive  for  the  indemnity  of  a  surety  who 
has  paid  the  debt.  This  is  established 
in  Virginia;  Tinsley  v.  Anderson,  3 
Call,  329 ;  in  New  York,  Goodyear  v. 
Watson,  14  Barbour,  481 ;  in  Georgia, 
M'-Dougal  v.  Dougherty,  14  Georgia, 
674 ;  and  in  South  Carolina,  Burrows 
and  Brown  v.  M'  Whann  and  Gamp- 
hell,  1  Dessaussure,  409 ;  Perkins  and 
others  v.  Kershaw  and  others,  1  Hill's 
Chancery,  344,  351 )  and  though  the 
former  of  these  cases  was  a  subroga- 
tion against  a  co-surety,  the  latter  was 
against  a  principal  debtor.  In  Per- 
kins  and  others  v.  Kershaw  and  others, 
judgments  had  been  obtained  against 
the  principal's  administrators,  and 
against  the  surety,  for  the  debt,  and 
executions  issued :  the  surety  paid, 
and  the  sheriff  entered  satisfaction  on 
both  executions:  "In  equity,'^  said 
the  Court,  "the  sureties,  upon  show- 
ing that  they,  and  not  the  adminis- 
trator, paid  the  money,  would  be  al- 
lowed to  vacate  the  entry  of  satisfac- 
tion on  the  execution  by  the  sheriff  as 
made  by  mistake,  and  to  set  up  the 
judgment  as  a  subsisting  lien  on  the 
real  estate  of  the  deceased  debtor." 
In  Maryland  and  Delaware  also,  it  is 
settled  not  only  that  a  surety  paying 
the  debt,  has  a  claim  to  be  subrogated 
to  the  right  of  the  creditor  and  to  all 


his  liens  and  securities,  but  that  a  pay- 
ment by  the  surety  operates,  in  itself, 
as  an  assignment,  in  equity,  of  the 
debt  and  of  a  judgment  upon  it,  so  as 
to  authorize  him  to  sue,  or  issue  exe- 
cution in  the  creditor's  name,  for  his 
use  :  and  though  as  between  the  surety 
and  creditor  this  equitable  assignment 
cannot  take  place  till  the  whole  debt 
is  paid,  yet  when  it  is  fully  paid,  a 
partial  payment  by  the  surety  will,  as 
between  him  and  the  principal  debtor, 
entitle  him  to  an  assignment^ro  tanto; 
Norwood  V.  Norwood,  2  Harris  & 
Johnson,  238;  JSotheren  v.  Peed,  4 
Id.  307,  309;  Merryman  v.  The  State, 
5  Id.  423,  427;  Ilollingsworth  v. 
Floyd,  2  Harris  &  Gil.  88,  91;  Wat- 
Mns  v.^  Worthington,  2  Bland,  509, 
529 ;  Hardcastle  v.  Gommercial  Bank 
of  Delaware,  1  Harrington,  374,  377, 
378,  note.  In  Pennsylvania,  the  sub- 
rogation of  a  surety  to  a  judgment 
against  the  principal  is  well  establish- 
ed, and  of  every  day  occurrence ;  Cot- 
trelVs Appeal,  11  Harris,  294.  The 
decisions  in  that  state  were  reviewed 
by  Kennedy,  J.,  in  Lathrop  and 
Dale\  Appeal,  1  Barr,  512,  with  espe- 
cial reference  to  the  doctrine  in  Gopis 
V.  Middleton.  "From  the  cases  it 
would  appear,'^  he  concludes,  "that 
we  have  adopted  the  general  rule,  that 
a  surety  by  paying  the  debt  of  his 
principal  becomes  entitled  to  be  sub- 
rogated to  all  the  rights  of  the  credi- 
tor, so  as  to  have  the  benefit  of  all  the 
securities  which  the  creditor  had  for 
the  payment  of  the  debt,  without  any 
exception,  as  well  those  which  became 
extinct,  at  law  at  least,  by  the  act  of 
the  surety's  paying  the  debt,  as  all 
collateral  securities  which  the  creditor 
held  for  the  payment  of  it,  which 
have  not  been  considered  as  directly 
extinguished  by  the  surety's  paying 
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the  debt.  .  .  .  These  decisions 
have  been  made  upon  a  supposed  prin- 
ciple of  equity,  which,  for  the  purpose 
of  doing  justice  to  the  surety  who  has 
paid  the  debt,  interposes  to  prevent 
the  judgment,  or  security,  which'has 
been  so  extinguished  at  law,  from 
being  so  considered  as  between  the 
surety  and  the  principal,  or  his  subse- 
quent lien  creditors."  When,  more- 
over, the  nature  of  the  payment  and 
the  circumstances,  are  such  as  to  en- 
title the  creditor  to  subrogation,  his 
right  cannot  be  defeated  by  the  credi- 
tor, nor  satisfaction  entered  without 
his  consent  or  approbation;  Baily  v. 
Bi'ownfield,  8  Harris,  48. 

3.  Liens  upon  the  lands  of  the 
Principal.'] — If  a  surety  for  the  pur- 
chase-money, upon  a  sale  of  land,  pays 
the  debt,  he  is  entitled  to  be  subro- 
gated to  the  vendor's  lien  for  unpaid 
purchase-money,  as  against  the  vendee 
and  purchasers  from  him  with  notice ) 
Kleiser,  &c.  v.  Scott^  &c.,  6  Dana,  137 ; 
Bwk  et  al.  V.  Chrisman  et  al.j  3  B. 
Monroe,  50 ;  Ghiselin  and  Worthing- 
fon  V.  Fergusson,  4  Harris  &  Johnson, 
522;  Hagruder  v.  Peter,  11  Gill  & 
Johnson,  219,  228,  245;  Welch  v. 
Parran  et  al,  2  Gill,  320,  329.  In 
like  manner,  the  surety  of  a  vendor 
who  is  compelled  to  repay  the  pur- 
chase-money in  consequence  of  the  fail- 
ure of  the  principal  to  execute  a  con- 
veyance, will  succeed  to  the  right  of 
the  vendee  to  a  specific  performance, 
and  have  an  equitable  lien  on  the 
land,  which  he  may  enforce  against 
purchasers,  with  notice  of  its  exist- 
ence; FremanY.  Mehane,  2  Jones'  Eq. 
44;  while  a  similar  equity  will  arise 
when  the  purchase-money  is  paid  by 
the  surety  for  the  purchaser;  Jordan 
v.  Hudson,  11  Texas,  82.  In  Eddy  v. 
Traver,  6  Paige,  521,  the  heir  of  an 


intestate  had  conveyed  with  warranty 
a  part  of  the  descended  lands,  and  the 
administrator,  afterwards,  having  ob- 
tained a  surrogate's  order  for  the  sale 
of  lands  for  the  payment  of  debts,  sold 
the  land  which  had  been  thus  con- 
veyed ;  and  the  vendee  was  held  enti- 
tled to  the  benefit  of  the  lien  of  the 
debts  upon  lands  remaining  unsold  in 
the  possession  of  the  heir.  "It  is  an 
established  principle  of  equity,'^  said 
the  Chancellor,  "that  sureties,  or 
those  who  stand  in  the  situation  of 
sureties  for  those  for  whom  they  pay 
a  debt,  are  entitled  to  stand  in  the 
place  of  the  creditor,  or  to  be  subro- 
gated to  all  his  rights  as  to  any  fund, 
lien  or  equity  which  he  may  have 
against  any  other  person  or  property 
on  account  of  the  debt.  .  .  In 
cases  depending  upon  this  equitable 
principle,  as  between  the  debtor  and 
his  sureties,  it  makes  no  diiference, 
except  as  against  honajide  purchasers 
or  mortgagees,  that  the  debt  has  been 
actually  paid  by  the  sureties,  or  out  of 
their  property,  so  that  the  creditor's 
lien  upon  the  property  of  the  principal 
debtor  is  extinguished  at  law.''  See 
also  Schermerhorn  v.  Barhydt,  9 
Paige,  30,  43;  Kinney's  Ex'ors,  &c.  v. 
Harvey,  &c.,  2  Leigh,  70;  Haffey's 
Heirs  v.  Birchetts,  &c.,  11  Id.  83,  89; 
In  re  M' Gill,  6  Barr,  504. 

4.  Mortgages,  and  other  convey- 
ances for  the  security  of  a  debt.] — A 
surety  paying  a  debt  secured  by  mort- 
gage is  entitled  to  be  substituted  to 
the  creditor's  interest  and  lien  under 
the  mortgage,  both  where  the  surety  is 
a  joint-mortgagor  with  the  principal, 
and  where  the  mortgage  is  against  the 
principal's  property  only,  and  the 
surety's  obligation  is  collateral;  Loud 
V.  Sergeant,  1  Edwards,  164,  168; 
3Iarsh  V.  Pike,  1  Sandford,  211;  S.  C. 
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10  Paige,  595 ;  M'Lean  v.  Towle,  3 
Sandford,  117;  Loomer  v.  Wheelright, 
Id.  136,  261;  Lowndes  v.  Ghisolm^  2 
M'Cord's  Chancery,  455;  Banh  v. 
Camphelly  2  Richardson's  Equity, 
180, 185 ;  Atwood  v.  Vincenty  17  Con- 
necticut, 576,  583;  Norton  v.  Soule, 
2  Greenleaf,  341 ;  and  the  same  prin- 
ciple applies  where  lands  have  been 
conveyed  by  a  deed  of  trust  for  the 
payment  of  the  debt;  Wheatley' s  Heirs 
V.  Calhoun,  12  Leigh,  265,  274; 
Walker  v.  Crowder,  2  Iredell's  Eq. 
479,  486;  Miller  v.  Ord,  2  Binney, 
382. 

Alabama,  North  Carolina  and  Ver- 
mont appear  to  be  the  only  states  in 
which  the  doctrine  of  Copis  v.  Middle- 
ton  has  been  adopted.  In  the  first,  it 
has  been  decided  that  the  surety  can- 
not avail  himself  of  the  instrument  on 
which  he  is  surety,  after  payment  of 
it,  because  it  is  extinguished ;  Hous- 
ton V.  The  Bank,  25  Alabama,  250 ; 
and  this  has  been  applied  to  instru- 
ments under  seal ;  Foster  v.  The  Trus- 
tees of  the  Athenoeumj  3  Alabama, 
302,  310;  and  to  executions  on  a 
judgment  against  principal  and  sure- 
ties; Morrison  and  Givhan  et  al.  v. 
Marvin,  6  Id.  797;  Saunders  and 
McLaughlin  v.  Watson  et  al.,  14  Id. 
199.  In  North  Carolina  it  was  decided 
that  a  surety  who  had  paid  off  a  judg- 
ment against  the  principal  and  him- 
self, became  only  a  simple  contract 
creditor  of  the  principal,  the  judgment 
being,  by  payment,  extinguished  both 
at  law  and  in  equity ;  but  it  was  said, 
that  if  at  the  time  of  payment  he  had 
taken  an  assignment  of  the  judgment 
to  a  stranger,  and  had  not  intended 
satisfaction  of  it,  it  would  have  been 
kept  alive  as  a  judgment,  for  his 
benefit;  Briley  v.  Sugg^  1  Devereux 
&  Battle's  Equity,  366.    In  Vermont, 


there  are  dicta  to  the  effect  that  a 
surety  paying  a  judgment  can  be 
subrogated  only  to  collateral  securities 
and  not  to  the  judgment  itself;  Pier- 
son  V.  Catlin,  18  Vermont,  77,  85. 

[It  is  well  settled,  that  the  remedy 
of  a  surety  against  the  principal,  lies 
in  assumpsit  upon  an  implied  promise 
to  indemnify,  or  for  money  paid,  laid 
out,  and  expended,  even  when  the 
obligation  contracted  with  the  creditor 
is  under  seal,  and  will  consequently  be 
barred  by  the  Statute  of  Limitations, 
unless  prosecuted  within  six  years  from 
the  time  at  which  the  cause  of  action 
accrues;  and  it  seems  to  have  been 
held  in  Fink  v.  Mahaffy,  8  Watts, 
384,  that  the  right  to  subrogation 
rises  no  higher  than  the  demand  to 
which  it  is  an  incident,  and  conse- 
quently cannot  be  enforced  by  equity 
after  the  statute  has  attached,  and  has 
been  pleaded  successfully  to  a  suit  at 
law.  But  the  cases  are  numerous,  in 
which  the  payment  of  a  bond  has  been 
held  to  entitle  the  surety  to  the  rank 
of  a  debtor,  by  specialty,  in  the  distri- 
bution of  the  assets  of  the  principal, 
ante  ;  and  in  Smith  v.  Swan,  7  Rich- 
ardson's Eq.  112,  the  court  were  of 
opinion,  that  payment  of  a  bond  or 
other  sealed  instrument,  places  the 
surety  virtually  on  the  footing  of  a 
creditor  by  specialty,  and  beyond  the 
reach  of  the  Statute  of  Limitations. 
As  this  result  would  undoubtedly 
follow  from  a  payment  accompanied 
by  an  actual  assignment,  which  would 
enable  the  surety  to  enforce  the  bond 
in  equity,  even  after  the  bar  of  the 
statute  had  attached  at  law,  it  is  diffi- 
cult to  see  why  it  should  not  attend  on 
or  be  produced  by  subrogation,  which 
is  virtually  an  assignment  by  operation 
or  construction  of  equity.  And  what- 
ever the  true  rule  may  be,  when  the 
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surety  enters  into  the  contract  at  the 
request  of  the  principal,  it  would  seem 
plain  that  the  equity  arising  from  a 
guaranty  or  other  engagement  for  the 
payment  of  a  debt,  at  the  instance  of 
the  creditor,  may  be  enforced  as  long 
as  the  debt  survives  as  a  binding  obli- 
gation, because  under  these  circum- 
stances there  is  no  legal  right  or  cause 
of  action  on  which  the  statute  carl 
operate,  and  the  only  remedy  of  the 
guarantor  lies  in  treating  the  payment 
of  the  debt  as  a  purchase,  and  exercis- 
ing the  powers  which  belong  to  the 
assignee  of  a  chose  in  action.  This 
view  is  in  a  great  measure  sustained 
by  the  case  of  Elkinton  v.  Newman, 
8  Harris,  281 ;  where  payment  of  the 
arrears  of  a  ground  rent,  under  a  guar- 
anty given  by  an  assignor  of  the  rent 
at  the  time  of  the  assignment,  was 
held  to  entitle  him  to  proceed  against 
the  tenant  in  the  name  of  the  assignee, 
for  the  amount  thus  paid,  although 
more  than  six  years  had  elapsed  be- 
tween the  time  of  the  payment,  and 
that  of  action  brought.  We  may,  in- 
deed, doubt  whether  a  payment  made 
under  such  circumstances,  would  ope- 
rate as  an  extinguishment,  or  preclude 
the  right  of  recovery,  even  at  law, 
because  payment  under  a  covenant  that 
another  shall  or  will  pay,  not  being  a 
payment  by  him,  is  neither  per- 
formance nor  satisfaction,  unless  made 
so  by  the  force  of  special  circum- 
stances. Payment  at  the  day  by  the 
debtor,  fulfils  the  contract,  and  puts 
an  end  to  the  obligation  by  its  per- 
formance, and  payment  after  the  day, 
will  operate  as  a  satisfaction,  if 
made  and  received  with  an  intent  to 
satisfy ;  but  these  results  will  not  fol- 
low unless  the  payment  is  made  by  or  on 
behalf  of  the  debtor,  and  duly  author- 
ized by  him;  and  consequently  cannot 


be  produced  by  a  payment  by  a  third 
person,  acting  for  himself,  and  in  dis- 
charge of  an  obligation  incurred  solely 
at  the  request  of  the  creditor  :  ante^ 
140 ;  2  Am.  Lead.  Cases,  270,  4th  ed. 
To  give  birth  to  the  relation  of 
principal  and  surety,  as  between  them- 
selves, and  entitle  one  to  proceed 
against  the  other  for  indemnity,  the 
liability  for  the  debt  must  have  been 
assumed,  at  the  request  of  the  princi- 
pal, or  be  a  necessary  result  of  the 
course  of  dealing  between  them.  But 
it  is  not  less  true,  that  the  creditor 
is  entitled  to  seek  and  obtain  the 
guaranty  of  a  stranger,  as  additional 
security,  without  the  consent  of  the 
surety,  or  to  sell  or  transfer  the  debt 
to  any  one  who  is  willing  to  pay  the 
whole  or  part  of  what  it  is  worth  ;  and 
that  the  purchaser  in  the  one  case,  and 
the  guarantor  in  the  other,  will  ac- 
quire all  the  rights  of  an  assignee  in  J9 
equity,  as  soon  as  he  has  fulfilled  fl 
his  engagement  by  payment,  and 
will  consequently  be  entitled  to  subro- 
gation to  the  debt,  and  to  all  the 
remedies  of  the  creditor  for  its  recove- 
ry from  the  principal,  and  those  who 
have  made  themselves  answerable  for 
it  as  sureties ;  Hughes  v.  Littlejield ,  18 
Maine,  400  ;  Powers  v.  JSfash,  36  Id. 
322 )  Carter  v.  Jones,  5  Iredell,  Eq. 
193 ;  Matthews  v.  Aiken,  1  Comstock, 
595 ;  Talmage  v.  Burling ame,  9  Barr, 
21 )  Elkinton  v.  Newman,  8  Harris, 
281;  PeakY.  Dorwin,  2b  Vermont, 
28 ;  1  American  Leading  Cases,  408, 
4th  ed.  Hence,  whether  the  right  of 
a  guarantor  or  surety  grows  out  of  a 
contract  with  the  creditor,  with  co- 
sureties, or  with  the  principal,  he  will 
become  a  purchaser  in  equity  on  pay- 
ment, and  will  consequently  be  entitled 
to  all  the  remedies  and  securities  in- 
cident to  and  necessary  for  the  pro- 
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tection  of  the  thing  purchased.  In 
like  manner,  when  a  surety  takes  the 
bond  of  a  third  person,  as  counter 
security,  payment  by  the  latter  will 
entitle  him  to  subrogation  to  the 
remedy  of  the  surety  against  the  prin- 
cipal ;  Laheaume  v.  Sweeny,  17  Mis- 
souri, 153. 

Subrogation  is  limited  to  those  cases 
where  the  relation  in  which  the  par- 
ties stand  to  each  other,  is  such  as  to 
make  it  the  duty  of  him  against  whom 
it  is  sought,  to  pay  primarily  in  ease 
of  the  party  who  seeks  it,  or  to  render 
the  latter  a  purchaser  on  payment; 
and  hence  it  will  not  be  enforced,  as 
between  those  who  are  equally  and 
jointly  bound  as  co-partners,  co-obli- 
gors, or  co-contractors :  Bailey  v. 
Brownfield,  8  Harris,  41.  But  it  is 
at  the  same  time  equally  well  settled, 
that  a  binding  agreement  by  which  one 
co-partner  or  co-contractor  assumes 
the  debt,  or  agrees  to  bear  the  whole 
burden  of  its  payment  in  discharge 
of  the  rest;  will  give  rise  to  the  rela- 
tion of  principal  and  surety,  and  with 
it  to  the  right  of  subrogation  to  the 
remedies  of  the  creditor  on  the  one 
hand,  and  to  that  of  discharge  on  the 
other,  if  those  remedies  are  wrono;- 
fully  impaired  or  surrendered  ;  Oak- 
Icy  y.  Fasheller, 10  Bligh,  NewR.  548, 
590;  Woodv.  Dodgson,2M.  &8.190', 
Aflalo  V.  Fourdrinier,  6  Bing.  306; 
jEtna  Ins.  Co.  v.  Wires,  2  Williams, 
87 ;  Morris  v.  OaJcford,  9  Barr,  498  ; 
Fleming  v.  Bruce,  2  Rawle,  128.  It 
may  moreover  be  remarked,  in  general, 
that  the  right  of  subrogation  extends 
beyond  the  mere  ordinary  and  familiar 
relation  of  principal  and  surety,  to 
every  instance  in  which  the  position 
of  two  parties  is  such,  as  to  render 
one  of  them  primarily  liable  for  a 
debt,  which  is  a  charge  on  the  per- 


son or  estate  of  the  other,  because 
under  these  circumstances,  payment 
will  give  the  latter  a  right  to  en- 
force all  the  remedies  of  the  credi- 
tor against  the  former,  or  in  other 
words,  entitle  him  to  subrogation; 
Stevens  v.  Goodenough,  26  Vermont, 
676 ;  see  post,  vol.  2,  part  1st,  note 
to  Aldrich  v.  Cooper.  Which  of  the 
parties  to  a  sale  is  entitled  to  subroga- 
tion to  a  judgment,  or  other  lien  on  the 
property  sold,  consequently  depends 
on  whether  the  sale  was  made  sub- 
ject to,  or  free  from  encumbrances ; 
the  vendor  being  entitled  to  resort  to 
the  judgment  as  an  indemnity  in  the 
former  case,  and  the  vendee  in  the 
latter,  post,  vol.  2,  note  to  Aldrich  v. 
Cooper ;  Johnson  v.  Wliite,  11  Barb. 
Accordingly  a  purchaser  who  buys 
land  subject  to  a  mortgage,  which  is 
deducted  from  the  consideration,  be- 
comes himself  primarily  liable  for 
the  mortgage  debt,  and  bound  to  in- 
demnify the  seller  against  it,  thus 
assuming  the  position  of  a  principal, 
and  placing  the  vendor  in  that  of  a 
surety;  Marsh  v.  Fihe,  10  Paige, 
595 ;  Cornell  v.  Prescott,  2  Barbour, 
17 ;  Thompson  v.  Thonfipson,  4  Ohio, 
N.  S.  333,  349 ;  while  the  opposite 
result  will  follow,  when  the  payment 
is  in  full,  and  the  covenants  in  the 
deed  makes  it  the  duty  of  the  vendor 
to  discharge  the  incumbrances,  and 
thus  prevent  them  from  falling  on  the 
land.  In  like  manner  a  mortgage  of 
the  wife's  land  as  security  for  the 
debt  of  the  husband,  will  make  it  his 
duty  to  pay  the  debt  in  ease  of  the 
land,  and  consequently  invest  her  with 
all  the  rights  and  privileges  which 
belong  to  sureties,  and  among  them, 
with  that  of  subrogation;  Vartie  v. 
Underwood,  18  Barbour,  561 ;  Gahn 
V.    Niemcewiez,   3    Paige,  641;    11 
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Wend.  312;  Sudle  v.  Weishell,  4 
Harris,  134;  posty  vol.  2,  Earl  and 
Countess  of  Hunting  don  ^  note.] 

A  surety,  who  compounds  the  debt, 
has  no  right  at  law  to  recover  from 
the  principal  more  than  he  has  actu- 
ally paid,  or  the  value  of  property 
which  he  has  given  up ;  Bonney  v. 
8eely^  2  Wendell,  481 ;  and,  in  equity, 
his  claim  is  to  be  subrogated  to  the 
rights  of  the  creditor,  only  so  far  as 
to  indemnify  him ;  and,  therefore, 
even  if  he  should  take  a  formal  assign- 
ment of  the  security,  he  will  be  en- 
titled to  no  more  than  he  has  paid  to 
the  creditor;  Lawrence  v.  Blow^  2 
Leigh,  30;  see  also  HalVs  Adm'r  v. 
Creswell  et  al.,  72  Gill  &  Johnson,  37, 
52.  "  A  surety  stands  in  such  a  re- 
lation to  his  principal,"  said  Rogers, 
J.,  in  Wynn,  AdrnW,  v.  Brooke  et  al.y 
5  Eawle,  106,  110,  "  that  he  cannot 
be  permitted  to  speculate  upon  him." 
And  the  rule  is  the  same  in  relation 
to  contribution  between  co-sureties ; 
Hickman,  &c.  v.  J^P  Curdy j  7  J.  J. 
Marshall,  555,  560. 

The  equity  of  a  surety  to  be  subro- 
gated to  the  rights  which  the  creditor 
has  against  the  principal  debtor  or  his 
estate,  exists,  as  well,  where  the 
surety's  property  only  is  pledged,  as 
where  he  came  under  a  personal  re- 
sponsibility ;  Niemcewiez  v.  GaJin,  3 
Paige,  614,  642,  648 ;  11  Wend.  312. 
And  the  creditors  of  a  surety  have  the 
same  right  of  subrogation  which  he 
has ;  Neff\.  Miller,  9  Barr,  348,  350. 
The  principle  extends  beyond  the 
ordinary  relation  of  principal  and 
surety,  and  applies  in  every  instance 
where  one  man  has  paid  a  debt  for  which 
another  is  primarily  liable,  and  which 
should  in  point  of  equity  and  good 
conscience,  have  been  discharged  by 


the  latter ;  Morris  v.  Oakford,  9  Barr, 
498.    Thus  while  subrogation  will  not 
ordinarily  be  enforced  as  between  joint 
or  principal  debtors;  Bailey  v.  Brown- 
field,  8   Harris,  41 ;  Hoy  an  v.  Rey- 
nolds, 21  Alabama,  56  ;  it  will  be  so 
whenever  the  circumstances  are  such 
as  to  make  it  the  duty  of  one  to  pay 
the  whole  in  ease  of  others ;  as  when 
upon  the  dissolution  or  reconstruction 
of  a  firm,  one  or  more  of  the  partners 
promises  to  pay  the  partnership  debts, 
in  consideration  of  receiving  or  re- 
taining the  assets,  which  will  place 
the  rest  in  the  position  of  sureties ; 
Aflalo  V.  Fourdrenier,  6  Bing.  306  ; 
WoodY.  Dodgson,  2  M.  &  S.  195 ;  and 
entitle  them  to  subrogation,  if  subse- 
quently called  upon  for  payment  by  the 
creditors ;  The  JEtna  Ins.  Co.  v.  Wires, 
2  Williams,  93 ;  Morris  v.  Oakford. 
It  is  only  in  cases  where  the  per- 
son  paying   the  debt  stands  in  the 
situation  of  a  surety,  or  is  compelled 
to  pay,  in  order  to  protect  his  own 
interests,  that  a  court  of  equity  sub- 
stitutes him  in  the  place  of  the  credi- 
tor, as  a  matter  of  course,  without  any 
special  agreement.     A  stranger  pay- 
ing the  debt  of  another  will  not  be 
subrogated   to   the  creditor's  rights, 
without  an  agreement  to  that  effect 
Swan  V.  Patterson,  7  Maryland,  164 
The  Bank  of  the    United  States  v 
Marston,    2    Brockenbrough,     254 
Burr  V.    Smith,    21   Barbour,  262 
such    a    payment    absolutely    extin 
guishes  the  debt  and  security;  Sand- 
ford  V.  McLean,  3  Paige,  117,  122 
Banta  v.  Garmo  and  others,  1  Sand 
ford,  384  ;   Wilkes  v.  Harper,  1  Com 
stock,  586 ;   The  Bank  of  the  United 
States  et  al.  v.  Winston's  executors  et 
al,    2    Brockenbrough,     252,    254; 
Douglass  v.  Fagg,  8  Leigh,  588,  602. 
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[In  order  however  to  render  payment 
by  a  stranger,  a  satisfaction  or  extin- 
guishment, it  must  be  made  on  behalf 
of  the  debtor,  and  be  authorized  by  him 
at  the  time,  or  ratified  subsequently ; 
BelsTiaw  v.  Bush,  11  C.  B.  191 ;  Kemp 
V.  Balls,  10  Exchequer,  107;  Simpson 
V.  Egginton,  Id.  845 ;  for  otherwise 
there  will  be  no  extinguishment,  and 
the  payment  will  remain  without  any 
effect,  unless  it  was  intended  to  ope- 
rate a  purchase.  It  must  moreover  be 
remembered,  that  the  creditor  is  not 
only  invested  with  an  absolute  con- 
trol over  the  debt,  while  it  remains 
in  his  own  hands,  but  is  entitled  to 
transfer  it  to  others  by  an  equitable  as- 
signment, and  hence  when  a  payment 
by  a  third  person  is  meant  as  a  pur- 
chase and  not  as  an  extinguishment, 
the  person  who  makes  it,  will  stand  in 
the  position  of  an  assignee,  and  be  en- 
titled to  use  all  the  remedies  of  the  cre- 
ditor, even  when  the  transaction  has 
been  solely  between  themselves,  and 
without  the  participation  of  the  debtor; 
Carter  v.  Jones,  5  Bedell,  193 ;  El- 
Idngton  v.  Newman,  8  Harris,  281 ; 
the  right  of  subrogation  being  wholly 
independent  of  the  consent  or  agree- 
ment of  those  against  whom  it  is  en- 
forced and  existing  whenever  the  cir- 
cumstances are  such  as  to  vest  the  pro- 
perty in  the  debt  in  those  who  seek  to 
be  subrogated ;  Matthews  v.  Aiken,  1 
Comstock,  505 ;  Peake  v.  Dorwin,  25 
Vermont,  28 ;  Talmage  v.  Burlin- 
game,  9  Barr,  212.  Hence  a  gua- 
rantor or  surety  will  be  equally  en- 
titled to  the  benefit  of  all  the  remedies 
and  securities  for  the  debt,  whether  he 
became  responsible  at  the  request  of 
the  creditor,  or  at  that  of  the  debtor ; 
Talmage  v.  Burlingame ;  Peake  v. 
Dorwin,  2  Am.  Leading  Cases,  408. 
But  while  subrogation  is  a  question 


of  law,  or  rather  of  equity,  so  far  as 
it  depends  on  whether  the  position  of 
the  claimant  is  such  as  to  give  him  a 
right  to  be  subrogated  by  purchasing 
the  debt  instead  of  extinguishing  it ; 
the  question  whether  he  meant  to 
purchase  or  to  extinguish,  is  a  ques- 
tion of  fact  and  not  of  law;  it  being 
settled  that  right  and  intention  must 
both  concur  to  make  a  case  of  subro- 
gation. Hence  a  payment  even  by  a 
surety  will  be  an  extinguishment,  and 
consequently  preclude  the  right  to  be 
subrogated,  if  the  circumstances  of 
the  case  or  his  accompanying  declara- 
rations,  are  such  as  to  show,  that  he 
meant  to  extinguish  the  debt  and  not 
to  keep  it  alive  for  his  benefit ;  Kuhn 
V.  North,  10  S.  &  R.  399  :  Whether, 
a  payment  by  a  surety  or  other 
person  who  is  prima  facie  entitled  to 
subrogation,  is  a  purchase  or  an  ex- 
tinguishment, should  therefore  be  left 
to  the  jury  when  the  question  arises 
at  law;  Tlie  Rockingham,  Bank  v. 
Cloggett,  9  Foster,  292;  but  as  it 
seems  with  instructions,  to  presume 
that  the  party  by  whom  the  payment 
was  made,  meant  to  make  it  in  the  way 
to  operate  most  beneficially,  and  conse- 
quently to  keep  the  debt  alive,  unless 
there  is  enough  to  show  the  existence 
of  a  contrary  intention;  Croft  v. 
Poole,  9  Watts,  451,  455. 

In  general,  a  surety  is  not  entitled 
to  the  remedies  of  the  creditor  upon, 
or  for  any  partial  payment,  nor  unless 
the  debt  is  fully  paid  and  satisfied, 
and  until  satisfaction,  the  creditor 
will  be  left  in  the  full  control  and 
possession  of  the  debt  and  of  the  reme- 
dies for  its  recovery,  although  he  may 
be  bound  to  use  them  for  the  benefit 
of  the  surety;  Grove  v.  Brien, 
1  Maryland,  438  ;  The  Neptune  Ins. 
Co.  V.  Dorsey,  3  Maryland,  Ch.  334, 
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433  ;  Siuan  v.  Patterson,  7  Id.  1G4 ; 
HolUngsworth  v.  Floyd,  2  Harris  & 
Gill,  87 ;  CottrelVs  Appeal,  11  Id.  294.] 

The  principles,  and  practice,  in 
chancery,  in  regard  to  contribution 
among  co-sureties,  are  similar  in  their 
nature  to  those  relating  to  the  indem- 
nity of  the  sureties  by  the  principal. 

One  surety  who  has  paid  the  debt, 
or  has  paid  more  than  his  rateable 
sliare,  is  entitled  to  recover  contribu- 
tion, in  equity,  from  his  co-sureties  ', 
and  where  all  are  solvent,  each  is  liable 
for  his  proportionate  share ;  Preston  v. 
Preston  et  ah.,  4  Grattan,  89,  90; 
and  contribution  may  be  recovered  in 
equity  from  the  estate  of  a  deceased 
surety,  for  a  payment  made  after  his 
death :  3I'Kenna  v.  George,  2  Richard- 
son's Equity,  15, 17  ;  Wood  v.  Leland 
and  others,  1  Metcalf,  387,  889 ; 
though  the  contrary  was  held,  Archer, 
J.,  dissenting,  in  Waters  v.  Riley,  2 
Harris  &  Gill,  306,  311,  314.  If 
one  surety  is  insolvent,  his  share  will 
in  equity  be  apportioned  amongst  the 
solvent  sureties;  Burrows  and  Brown 
V.  M'Whann  and  Campbell,  1  Des- 
saussure,  409,  424;  BrecJdnridge  v. 
Taylor,  5  Dana,  110,  111 ;  Hilton  v. 
Crist,  Id.  384 ;  except  where  the 
surety,  seeking  contribution,  has  him- 
self been  the  cause  of  the  insolvent 
surety's  share  not  being  made  out  of 
his  estate ;  Preston  v.  Preston  et  als. ; 
and  the  departure  of  a  surety  from  the 
state  is,  in  respect  to  the  liability  of 
the  other  co-sureties  for  his  share, 
equivalent  to  his  insolvency :  M'Ken- 
na  V.  George,  2  Richardson's  Equity, 
15, 18 ;  Bosley  v.  Taylor,  ^c,  5  Dana, 
157.  But  a  surety  cannot  compel  a 
contribution  from  his  co-sureties  until 
he  has  paid  the  debt ;  Wood  v.  Leland 
and  others ;  nor  unless  the  principal 
be  insolvent,  or  at  least  unless  it  ap- 


pear that  due  diligence  has  been  used, 
unsuccessfully,  to  obtain  from  him  the 
sum  claimed;  M' Cormack' 8  Adminis- 
trator v.  Ohannon's  Executor  and  De- 
visees, 3  Munford,  484,  487 ;  Daniel 
V.  Ballard,  2  Dana,  296,  297 ;  Mor- 
rison V.  Poyntz,  7  Id.  307 ;  Rainey  v. 
Yarborough,  2  Iredell's  Equity,  249, 
251 ;  Allen  v.  Wood,  3  Id.  386,  388  : 
''the  co-surety,"  said  the  court,  in  the 
last  of  these  cases,  "  is  bound  to  an- 
swer only  in  the  place  of  his  principal, 
and,  if  he  is  able,  it  is  the  duty  of  the 
surety,  who  has  paid  the  debt,  to  look 
to  him  ;  if  he  is  not  able,  he  then,  and 
only  then,  has  a  right  to  seek  his  re- 
dress from  his  co-surety.  Nor  can  a 
co-surety  speculate  in  the  debt  to  the 
disadvantage  of  his  co-sureties,  their 
liability  depending,  in  every  instance, 
on  what  he  has  actually  paid,  and  not 
on  the  amount  of  the  debt  or  obliga- 
tion; Tarry.  Ravenscra/t,  12  Grattan, 
642;  Edgerly  v.  Emerson,  3  Foster, 
355 ;  The  Bank  of  Mobile  v.  Robert- 
son, 19  Alabama,  98. 

But  this  right  of  mutual  contribu- 
tion exists  only  among  those  who  are 
co-sureties,  that  is,  are  sureties  for  the 
same  thing,  and  are  bound  for  the  dis- 
charge of  the  same  duty.  And  in 
determining  whether  different  sets  of 
sureties,  are,  in  redity,  co-sureties, 
and  entitled  to  contribution  among 
one  another,  equity  has  respect  to  sub- 
stance and  not  to  form — to  the  engage- 
ments which  the  sureties  have  entered 
into,  and  not  to  the  instruments  by 
which  their  engagements  are  mani- 
fested. If  several  persons,  or  several 
sets  of  persons,  enter  into  engagements 
of  suretyship,  which  are  the  same  in 
their  legal  operation  and  character; 
that  is,  if  they  become  sureties  for  the 
same  duty,  or  debt,  of,  to,  and  for  the 
same  persons ;  though  by  different  in- 
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struments,  at  different  times,  and  with- 
out a  knowledge  of  the  obligations  of 
each  other;  they  will  be  bound  to 
mutual  contribution  in  equity;  Breck- 
enridge  v.  Taylor ,  5  Dana,  110,  112; 
Daniel  v.  MRae,  2  Hawks,  590,  604 ; 
dicta  in  Harrison  v.  Lane  et  al.,  5 
Leigh,  414, 417 ;  in  Langford^s  Ex' or 
V.  Perrin,  Id.  552,  558  ;  and  in  Scre- 
ven V.  Joyner,  ExW,  and  others,  1 
Hill's  Chancery,  252, 260, 261 ;  Craig 
&  Angle  v.  Ankeney,  4  Gill,  226,  232. 
Thus,  if  there  be  several  sureties  in 
an  official  bond  for  the  conduct  of  a 
sheriff,  guardian,  or  cashier,  and,  at  a 
subsequent  time,  another  bond  with 
sureties  for  the  general  conduct  of  the 
person,  in  the  same  form  with  the  pre- 
vious one,  be  given,  all  the  sureties 
in  both  bonds  are  liable  to  contri- 
bution among  one  another;  Bell  v. 
Jasper,  2  Iredell's  Equity,  597; 
M^Kenna  v.  George,  2  Richardson's 
Equity,  15,  17,  18;  Breckenridge  v. 
Taylor,  5  Dana,  110;  Bosley  v.  Tay- 
lor, &c..  Id.  157;  Harris  v.  Ferguson, 
2  Bailey,  397, 401.  And  where  a  note 
with  the  names  of  certain  persons  upon 
it,  who  stood  in  the  relation  of  co-sure- 
ties for  the  maker,  has  been  offered  for 
discount,  and  not  been  satisfactory,  the 
name  of  another  person  has  been  pro- 
cured, who  also  becomes  a  surety  for  the 
maker,  all  these  persons  are  co-sureties 
with  one  another,  and  subject  to  mu- 
tual contribution,  though  the  earliest 
sureties  had  no  knowledge  of  the  last's 
becoming  a  surety;  Stout  v.  Vause,  &c., 
1  Robinson's  Virginia,  169;  Warner 
V.  Price,  8  Wendell,  397 ;  Norton  v. 
Coons,  ^  Denio,  130;  2  Selden,  33; 
Woodworth  v.  Bowers,  5  Indiana,  277 ; 
Sisson  V.  Barrett,  6  Barb.  99 ;  2 
Comstock,  406 ;  see  also  M'JVeil  v. 
Sand/ord,  3  B.  Monroe,  11, 12.  "If 
the  suretyship,'^  said  Stanard,  J.,  in 


Stout  V.  Vause,  &c.,  "be  substantially 
and  in  its  nature  that  of  one  of  seve- 
ral original  sureties,  on  the  payment 
under  its  obligation,  the  duty  of  con- 
tribution attaches  to  the  other  sure- 
ties." And  whatever  form  the  rela- 
tion of  the  several  sureties  may  bear 
upon  the  face  of  the  instrument,  parol 
evidence  is  admissible  in  equity  to 
show  that  they  were  in  fact  co-sure- 
ties for  the  same  thing.  Where  suc- 
cessive endorsers  all  endorse  for  ac- 
commodation of  the  maker,  though 
at  different  times,  and  without  com- 
munication or  mutual  understanding, 
they  are  in  equity  co-sureties,  subject 
to  common  contribution;  Daniel  v. 
M'Eae,  2  Hawks,  590 ;  and  evidence 
is  admissible  to  show  that  successive 
endorsers  sign  for  accommodation,  and 
thus  to  render  them  subject  to  con- 
tribution; Love  V.  Wall,  1  Id.  313. 
When  co-sureties  become  bound  in  dif- 
ferent bonds  for  the  same  duty,  and 
the  bonds  are  for  different  amounts, 
contribution  between  them  is  to  be  in 
the  proportion  of  the  penalties  of  the 
several  bonds;  Bell  v.  Jasper,  2  Ire- 
dell's Equity,  597,  601. 

But  if  several,  or  successive,  obli- 
gations of  suretyship  be  not,  in  sub- 
stance and  nature,  those  of  original 
sureties  for  the  same  thing,  then,  ac- 
cording to  the  circumstances,  either 
there  will  be  no  recourse  whatever, 
of  contribution  or  indemnity,  among 
the  several  sets  of  sureties,  or,  the 
original  surety  will  be  exempt  from 
contribution  to  the  latter  surety  and 
entitled  to  full  indemnity  from  him, 
or,  he  may  be  bound  to  make  full 
indemnity  to  the  new  surety,  and  of 
course  not  entitled  to  call  on  him  for 
contribution.  Each  of  these  cases  may 
be  considered  separately. 

(1.)  If  the  obligations  of  the  differ- 
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ent  classes  of  sureties,  are  for  wholly 
distinct  things,  and  have  no  relation 
to,  nor  operation  upon,  one  another, 
though  they  may  arise  out  of  the  same 
principal  indebtedness,  there  is  no 
claim,  from  one  class  upon  the  other, 
either  for  contribution  or  indemnity ; 
Langford's  Ex^or  v.  PerriUj  6  Leigh, 
552,  558.  In  like  manner,  one  set 
of  sureties  may  be  substituted  for  an- 
other, in  the  same  duty,  whose  liabi- 
lity ceases,  and  then  the  latter  set  have 
no  recourse  against  their  predecessors  j 
as  in  Hutchins  et  al.  v.  3/^  Cauley^  2 
Devereux  &  Battle's  Equity,  399,  and 
Longley  v.  GriggSj  10  Pickering,  121. 
See  also  Field  v.  Pelot,  1  M^Mullan's 
Equity,  370,  and  U.  S.  v.  Wardwell 
et  al,  5  Mason,  82,  85. 

(2.)  If  one  be  bound,  either  person- 
ally or  in  his  property,  as  original 
surety  for  a  debtor,  and  the  creditor 
bring  suit  against  the  principal,  and 
the  latter  in  the  course  of  the  legal 
proceedings,  give  a  bail-bond,  or  pri- 
son-bounds bond,  or  appeal  bond,  or 
injunction  bond,  with  a  surety,  this 
latter  surety,  upon  paying  the  debt, 
has  no  recourse  whatever  against  the 
original  surety  or  his  property  j  Doug- 
lass V.  Fagg,  8  Leigh,  588;  Givens 
et  al.  V.  JVelson's  Fx'o7'  et  al.,  10  Id. 
382;  Langford^s  Ex'or  v.  Ferrin,  5 
Id.  555,  557 ;  Stout  v.  Vause,  <Scc.,  1 
Robinson's  Virginia,  169,  180;  Pat- 
terson V.  Pojpe,  5  Dana,  241 ;  Smith  v. 
Bing,  3  Ohio,  33 ;  Daniel  v.  Joyner, 
3  Iredell's  Equity,  513 ;  Burns  and 
others  v.  The  Huntingdon  Bank,  1 
Penrose  k  Watts,  395 ;  Pott  v.  Na- 
thans; 1  W.  &  S.  155;  Roux  v.  Yal- 
landingham,  13  Smedes  &  Marshall, 
526.  And  the  converse  proposition, 
established  in  Parsons  v.  Briddoch, 
2  Yernon,  608,  and  approved  by  Sir 
William  Grant,  in  Wright  v.  3forlei/, 


11  Yesey,  12,  22,  that  the  original 
surety,  if  he  pays,  has  a  right  to  en- 
force the  obligation  of  the  bail  for  his 
own  full  indemnity,  is  recognized  in 
some  of  the  preceding  cases :  and  no- 
thing can  be  more  certain  or  obvious 
than  the  justice  of  that  principle.  The 
suit  against  the  principal  debtor  was 
brought  for  the  equal  benefit  of  the 
creditor  and  of  the  original  surety, 
who,  in  fact,  has  a  right  in  equity  to 
compel  such  a  suit  to  be  brought,  or 
to  institute  it  himself;  the  bail  then 
engages  for  the  sufficiency  of  the  prin- 
cipal, in  the  matter  of  that  suit,  which 
is  for  the  benefit  of  the  creditor,  and 
the  original  surety,  and  thus  places 
himself  in  the  position  of  the  prin- 
cipal debtor  in  relation  to  them ;  and 
he  becomes  equitably  answerable  to 
them,  because  it  was  by  his  interven- 
tion that  they  were  deprived  of  the 
power  of  making  satisfaction  from  the 
principal.  [Thus  in  Brandenhurgh  v. 
Flynn,  12  B.  M.  397,  the  court  said 
they  knew  of  no  principle,  on  which  a 
subsequent  surety  who  came  to  the  aid 
of  the  debtor  solely  at  his  instance,  and 
without  the  request  or  concurrence  of 
the  other  sureties,  could  make  them 
liable  for  indemnity  or  contribution, 
and  that  the  cases  had  on  the  con- 
trary established,  that  the  prior  sure- 
ties were  under  these  circumstances 
entitled  to  be  substituted  to  the  rights 
of  the  creditor  against  the  subsequent 
surety.  It  has  accordingly  been  de- 
cided, that  a  surety  in  a  bond  given 
in  the  course  of  an  application  to 
chancery  to  stay  proceedings  at  law, 
will  have  no  right  of  recourse  against 
a  prior  surety,  whose  obligation  reaches 
back  to  the  acquisition  of  the  debt,  or 
has  been  assumed  at  any  intermedi- 
ate period ;  Bohannon  v.  Comhs,  12 
B.  M.  563 ;  Brandenhurgh  v.  Fli/nnJ] 
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In  Maryland,  however,  it  lias  been 
decided  that  bail  is  not  liable  to  the 
surety  for  contribution;  see  Semmes, 
^ise  of  Baden,  v.  Naylor,  12  Grill  & 
Johnson,  358  :  but  the  courts  of  that 
state  seem  to  have  overlooked  the  true 
ground  of  the  decision  in  Parsons  v. 
Briddock. 

(3.)  If  one  set  of  sureties  be  bound 
for  a  debt,  and  then  the  obligee  takes 
another  bond,  as  supplemental  secu- 
rity upon  which  the  obligors  are  to  be 
liable  only  in  case  the  principal  and 
sureties  in  the  former  bond  fail  to  pay, 
the  sureties  in  the  former  bond  stand 
in  the  relation  of  principals  to  the 
new  sureties,  who  are  not  bound  with 
them,  but  for  them  :  they  have  no 
claim  for  contribution  against  the  new 
sureties,  and  are  bound  to  them  for 
full  indemnity  :  and  the  secondary  or 
supplemental  nature  of  the  second  bond 
may  be  shown  by  a  memorandum  upon 
it,  or  by  parol ;  Craythorne  v.  Swin- 
hurne,  14  Vesey,  160 ;  Harrison  v. 
Lane  et  al,  5  Leigh,  414 ;  dicta  in 
Langford's  Ex' or  v.  Perrin,  Id.  552, 
558,  and  in  Stout  v.  Vause,  &c.,  1 
Robinson's  Virginia,  169,  181.  See 
the  subject  at  large  in  Field  v.  Pelot, 
1  M'Mullan's  Equity,  370,  where  it 
is  held  that  the  question  whether  the 
second  set  of  sureties  are  substituted 
in  the  place  of  the  jSrst,  or  are  supple- 
mental to  them,  or  are  joint  sureties 
with  them,  depends  upon  the  evidence 
of  intention  afforded  by  circumstances. 
Many  instances  of  this  supplemental 
suretyship  occur.  Thus,  where  the 
plaintiff  became  surety  in  an  appeal 
from  the  County  Court  to  the  Circuit 
Court,  and  upon  the  affirmance  of 
that  decision,  the  defendant  became 
surety  on  appeal  to  the  Supreme 
Court,  and  judgment  was  again  given 
against  the  appellant,  and  the  plain- 


tiff paid  the  debt,  it  was  held  that 
he  was  not  entitled  to  recover  contri- 
bution from  the  defendant,  because 
they  never  were  co-sureties  ',  and  the 
defendant  was  the  surety  of  the 
plaintiff  as  much  as  of  his  principals, 
and  if  he  had  paid,  would  have  been 
entitled  to  full  indemnity  from  the 
plaintiff;  Cowan  v.  Duncan,  Meigs, 
470,  472.  See  also.  La  Grange 
V.  Merrill,  3  Barbour's  Chancery, 
625.  So,  where  A.  as  surety,  signs 
with  B.  a  note  payable  to  C,  and  C. 
endorses  it  for  accommodation,  C.  is 
a  supplemental  surety  to  A.,  and  A. 
has  no  right  to  contribution  from  him ; 
this,  at  least,  is  the  relation  of  A.  and 
C.  on  the  face  of  the  paper,  but  it 
might  .be  shown  by  parol  evidence 
that  A.  and  C.  agreed  to  be  common 
sureties  for  B.j  Smith  v.  Smith,  1 
Devereux's  Equity,  173.  So,  where 
a  note  was  signed  by  A.  as  principal 
and  B.  as  surety,  and  then  by  C.  as 
"surety for  the  above  names,"  C.  was 
held  to  be  a  supplemental  surety,  not 
liable  to  contribute  to  B. ;  Harris  v. 
Warner,  13  Wendell,  400  -,  Thomp- 
son V.  Sanders,  4  Dev.  &  Bat.  404. 
And  where  a  note  was  made  by  A.  as 
principal,  and  B.  and  C.  as  sureties, 
and  afterwards  guarantied  by  a  fourth 
person,  the  guarantor  was  held  not  to 
be  liable  to  contribute  to  one  of  the 
sureties  who  had  paid.  "  The  sure- 
ties," said  the  Court,  "  were  in  effect 
principals,  so  far  as  regards  the  gua- 
rantor :  the  law  raises  no  implied  pro- 
mise on  the  part  of  the  guarantor  to 
contribute  in  the  case  of  a  surety's  pay- 
ing the  note,  as  it  does  on  the  part  of 
a  co-surety :"  Longley  v.  Griggs,  10 
Pickering,  121. 

Co-sureties,  otherwise  entitled  to  con- 
tribution, may,  by  agreement  among 
themselves,  so  far  sever  their  unity  of 
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interest  and  obligation,  as  to  terminate 
the  right  of  contribution.  Thus,  where 
three  sureties  agreed  that  the  common 
liability  should  be  divided,  and  that 
each  should  secure  to  the  creditor  the 
payment  of  one-third  of  the  debt,  and 
receive  from  him  a  discharge  as  to  the 
residue,  and  this  was  executed  on  the 
part  of  one,  and  he  obtained,  with  the 
assent  of  the  other,  a  covenant  from 
the  creditor  not  to  sue,  it  was  held 
that  one  of  the  remaining  sureties 
paying  more  than  his  share,  could  not 
call  upon  this  one  for  contribution; 
Moore  v.  Isley,  2  Devereux  &  Battle's 
Equity,  372,  374.  And,  in  some  of 
the  courts,  it  has  been  held,  that  wher- 
ever one  surety  is  released  by  the  cre- 
ditor, under  circumstances  not  to  dis- 
charge the  other,  this  other  has  no 
claim  for  contribution  against  the  re- 
leased surety ;  Waggener  v.  Dyer,  11 
Leigh,  384,  391 ;  Bouchaud  v.  Dias, 
3  Denio,  238 ;  though,  of  course,  the 
remaining  surety  would  be  discharged 
from  so  much  of  the  debt  as  would 
properly  have  fallen  upon  the  one  who 
was  released ;  Waggener  v.  Dyer.  But 
in  Boardman  v.  Paige,  11  New 
Hampshire,  432,  435,  it  was  held  that 
a  release  of  one  surety  will  not  dis- 
charge him  from  liability  to  con- 
tribute to  another,  who  from  the  in- 
solvency of  one  of  the  remaining 
sureties  may  pay  beyond  his  share  : 
and  this  seems  to  be  the  necessary  re- 
sult, unless  it  be  considered  that  the 
discharge  of  one  surety,  without  the 
consent  of  the  others,  releases  the  re- 
maining ones  from  the  obligation  to 
pay  more  than  their  share  in  rela- 
tion to  the  whole  number  originally 
bound ;  1  American  Leading  Cases, 
355,  4th  ed. 

For  the  purpose  of  enforcing  con- 
tribution among  co-sureties,  one  surety 


who  pays  the  debt  is  entitled  to  be 
subrogated  to  all  the  rights  and  re- 
medies of  the  creditor,  as  against  his 
co-sureties,  in  precisely  the  same  man- 
ner as  against  the  principal  debtor, 
and  though  payment  may  have  dis- 
charged the  security  at  law,  equity 
will  keep  it  alive  for  this  purpose : 
and  this  applies  to  bonds,  judgments, 
decrees,  mortgages,  and  all  other  se- 
curities whatsoever.  See  Cuyler  v. 
Ensworth,  6  Paige,  32,  33 ;  Cheese- 
hrough  v.  Millard,  1  Johnson's  Chan- 
cery, 409,  413  ;  Scrihner  v.  Hickolc, 
4  Id.  531,  532 ;  Lawrem^e  v.  Cornell, 
Id.  545 ;  Himes  v.  Keller,  3  Watts  & 
Sergeant,  401,  404 ;  Croft  v.  Moore, 
9  Watts,  451.  Thus,  where  a  judg- 
ment had  been  recovered  against  se- 
veral sureties  and  their  principal 
jointly,  and,  the  principal  being  in- 
solvent, two  sureties  had  paid  a  con- 
siderable part  of  the  judgment,  and 
the  administrator  of  another  surety 
having  paid  a  small  balance  upon  it, 
had  procured  satisfaction  of  the  judg- 
ment to  be  entered  of  record,  it  was 
held  that  the  sureties  who  had  paid 
more  than  their  share,  were  entitled 
to  be  subrogated  in  the  original  judg- 
ment as  against  the  estate  of  the  surety 
who  had  paid  less,  and  for  that  pur- 
pose to  have  the  judgment  considered 
in  equity  as  subsisting  and  in  force ; 
Burrows  &  Brown  v.  M^  Whann  & 
Campbell,  1  Dessaussure,  409.  In 
Cuyler  v.  Ensworth,  a  surety,  who  had 
paid  a  joint  judgment  against  him- 
self and  other  sureties,  sought  to  reach, 
through  its  medium,  equitable  assets 
of  a  co-surety;  and,  as  by  the  prac- 
tice of  the  court,  that  cannot  be  done 
until  execution  has  been  issued,  and 
returned  unsatisfied,  it  was  objected 
that  this  was  impracticable,  as  the 
judgment  was  satisfied  at  law;    but 
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the  Chancellor  said,  that  a  court  of 
equity  looked  to  the  substantial  rights 
of  parties,  without  regard  to  mere 
matters  of  form,  and  that,  if  it  had 
been  necessary,  he  would  have  re- 
strained the  defendant,  by  injunction, 
from  contesting  the  validity  of  the 
execution  at  law ;  and  it  was  decided 
that  the  sureties  who  had  paid  were 
to  be  regarded  as  assignees  in  equity 
of  the  judgment,  and  might  file  a 
creditor's  bill  in  their  own  names. 
And  the  general  principle  that  a  sure- 
ty paying  the  debt,  stands  precisely 
in  the  situation  of  the  creditor  in  re- 
lation to  the  other  sureties,  for  the 
purposes  of  contribution,  is  settled  in 
Lldderdale  v.  Eohinson,  2  Brocken- 
brough,  160 ;  12  Wheaton,  594.  A 
statute  of  Virginia  had  provided  that 
debts  on  bills  of  exchange  should  have 
the  rank  of  judgment  debts  in  the  dis- 
tribution of  assets ;  and,  in  that  case, 
it  was  decided  that  the  claim  of  an 
endorser,  a  surety,  who  had  paid  the 
bill,  against  the  estate  of  another  en- 
dorser, a  co-surety,  for  contribution, 
was  entitled  to  the  same  rank  of  a 
judgment  debt.  ^'  The  principle  which 
the  cases  decide,^^  said  Chief  Justice 
Marshall  in  the  court  below,  "  is  this : 
where  a  person  has  paid  money  for 
which  others  were  responsible,  the 
equitable  claim  which  such  payment 
gives  him  on  those  who  were  so  re- 
sponsible, shall  be  clothed  with  the 
legal  garb  with  which  the  contract  he 
has  discharged  was  invested,  and  he 
shall  be  substituted,  to  every  equitable 
intent  and  purpose,  in  the  place  of 
the  creditor  whose  claim  he  has  dis- 
charged. The  cases  suppose  the  sure- 
ty to  stand  in  the  place  of  the  credi- 
tor, as  completely  as  if  the  instrument 
had  been  transferred  to  him,  or  to  a 
trustee  for  his  use.  Under  this  sup- 
VOL.  I. — 11 


position,  he  would  be  at  full  liberty 
to  proceed  against  every  person  bound 
by  the  instrument.  Equity  would 
undoubtedly  restrain  him  from  ob- 
taining more  from  any  individual  than 
the  just  proportion  of  that  individual  j 
but  to  that  extent,  his  claim  upon  his 
co-surety  is  precisely  as  valid  as  upon 
his  principal.'*  And  this  was  fully 
sustained  in  the  Supreme  Court. 

It  should  be  observed,  that  as  sub- 
rogation is  the  creature  of  equity,  it 
will  never  be  enforced  against  the  su- 
perior equities  of  third  persons  ;  Pat- 
terson V.  Popej  5  Dana,  241 ;  Prh's 
Appealj  2  Penrose  &  Watts,  296; 
Goswtler's  Estate,  3  Id.  300 ;  Rimes 
V.  Keller,  3  Watts  &  Sergeant,  401, 
404 ;  Houston  v.  The  Bank,  25  Ala- 
bama, 260  ;  Kyner  v.  Ki/ner,  6  Watts, 
221,  227 ;  Bank  of  Pennsylvania  v. 
Potius,  10  Id.  148, 152 ;  Crum.p  et  al. 
V.  M'Murtry,  8  Missouri,  408,  413 ; 
Union  Bank  of  Maryland  v.  Edwa7xls, 
1  Gill  &  Johnson,  346,  365;  Hard- 
castle  V.  Commercial  Bank  of  Dela- 
ware,  1  Harrington,  374,  378,  note ; 
nor  to  the  prejudice  or  injury  of  the 
creditor,  and  therefore  not  until  the 
creditor  is  fully  paid  and  satisfied; 
Soiling swor til  v.  Floyd,  2  Harris  & 
Gill,  87 ;  Swan  v.  Patterson,  7  Mary- 
land, 164,  ante;  Rice  v.  Downing, 
12  B.  Monroe,  258.  [It  was  however 
said,  in  Rice  v.  Downing,  that  the 
surety  might,  on  making  a  payment, 
on  account,  or  partial  payment,  or 
even  before  anything  had  been  paid, 
call  on  the  creditor  to  use  all  his  reme- 
dies to  compel  the  discharge  of  the 
debt  by  the  principal,  ante,  144 ;  and 
it  is  plain  that  the  distinction  between 
this  and  subrogation  is  extremely 
thin :  the  one  being  a  right  to  sue  in  the 
name  of  the  creditor,  the  other  to 
compel  the  creditor  to  proceed  by  suit, 
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and  the  object  of  both  being  the  safety 
or  indemnity  of  the  surety.] 

It  has  also  been  said,  that  subroga- 
tion will  not  be  enforced  in  the  face  of 
a  legal  right ;  and  that  if  the  law  has 
decided  against  a  surety's  claim,  equity 
will  not  give  him  that  claim  through 
the  medium  of  subrogation ;  Finh  v. 
Mahaffy,  8  Watts,  384. 

[The  right  of  a  surety  to  contribu- 
tion is  an  equity,  and  may,  therefore, 
like  most  other  equities,  be  rebutted 
by  oral  testimony,  even  when  the  con- 
tract out  of  which  it  grows  is  in  writ- 
ing; and  hence  a  parol  agreement  be- 
tween the  sureties  to  a  bond  or  other 
written  instrument  that  one  shall  be 
saved  harmless  by  the  others,  or  shall 
not  be  liable  to  them  for  contribution, 
will  be  a  bar  to  a  suit  in  derogation  of 
the  agreement;  Barry  v.  Rawson,  2 
Kernan,  462 ;  Apgar  v.  Hilery  4  Za- 
briskie,  702.] 

It  is  a  settled  principle  of  equity, 
that  if  one  of  several  co-sureties  sub- 
sequently take  a  security  from  the 
principal,  for  his  own  indemnity,  it 
enures  to  the  common  benefit  of  all 
the  sureties :  if,  therefore,  the  princi- 
pal convey  property,  by  a  deed  of 
trust,  expressly  for  the  benefit  of  one 
of  the  sureties  only,  the  others  have 
an  equity  to  come  upon  it  to  the  same 
extent  that  he  can ;  West  v.  Belches,  5 
Munford,  187;  3I'Mahon,  &c.  v.  Faw- 
cett,  &c.,  2  Randolph,  514;  Fagan  v. 
Jacocks,  4  Devereux,  263;  Gregory 
V.  Murrell,  2  Iredell's  Equity,  233, 
236;  Field  v.  Pelot,  1  M^Mullan's 
Equity,  370 ;  Hinsdill  v.  Murray  et  al., 
6  Vermont,  136,  150;  Elwood  v. 
Deifendorf,  5  Barbour's  S.  Ct.  399, 
405 ;  Rice  v.  Morton,  19  Missouri, 
261 ;  Steele  v.  Mealing,  24  Alabama, 
285;  Tyus  v.  De  Jarnette,  26  Id.  280. 
'' Sureties,"  said  Kennedy,  J.,  ''are 


bound  to  observe  good  faith  towards 
each  other;  and  when  funds  are  placed 
by  the  principal  in  the  hands  of  one 
surety  to  be  applied  either  to  the  pay- 
ment of  the  debt,  or  for  the  purpose 
of  indemnifying  him  against  any  loss 
that  may  arise  from  the  suretyship,  he 
must  be  considered  as  holding  them 
for  the  common  benefit  of  all  con- 
cerned. The  giving  of  the  funds  was 
the  act  of  the  principal,  who  was 
equally  bound  to  indemnify  all  his 
sureties  alike ;  and  upon  him,  as  well 
as  to  all  his  means  for  that  purpose, 
each  of  them  had  an  equal  and  just 
claim ;  it  is  unjust  and  inequitable 
that  one  surety,  without  the  consent 
of  his  co-sureties,  should  derive  any 
exclusive  benefit  from  the  act  of  the 
principal  in  giving  up  what  he  might 
and  ought  to  have  applied  for  the 
common  benefit  of  all;''  Agnew  v.  Bell, 
4  Watts,  31,  33.  ''  The  indemnity, 
which  one  surety  takes,''  says  Hender- 
son, J.,  in  Moore  v.  Moore,  4  Hawks, 
358,  360,  "  is  reached  in  favor  of  his 
co-surety,  upon  the  ground,  either 
that  it  was  intended  for  the  benefit  of 
all,  or  that  the  taking  it  was  a  fraud 
upon  the  others.  In  such  cases, 
courts  of  equity  convert  him  into  a 
trustee,  not  permitting  him  to  allege 
his  own  turpitude  or  selfishness  as  a 
protection;  for  they  enter  into  the 
agreement  under  a  belief  of  perfect 
equality,  trusting  apparently  to  the 
same  laws  of  indemnity,  and  to  the 
united  exertions  of  each  other,  to  avoid 
harm  severally;  therefore,  to  take  an 
indemnity  is  a  fraud  upon  the  rest, 
and  more  especially,  as  it  lessens  the 
ability  of  the  principal  to  indemnify 
the  others,  and  if  taken  without  such 
secrecy,  it  is  presumed  to  be  designed 
for  the  benefit  of  all."  See,  also. 
Hall  V.  Robinson,  8  Iredell,  56.    But 
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this  equity  which  arises  upon  the  sim- 
ple relation  of  co-sureties,  may  be  re- 
moved by  the  agreement  of  the  parties, 
either  before  the  obligation  is  assumed, 
or  afterwards.  An  agreement  for  a 
separate  indemnity,  entered  into,  be- 
fore one  becomes  surety,  with  the 
knowledge  and  consent  of  the  other, 
will  be  good,  and  the  latter  will  be 
entitled  only  to  the  surplus  after  the 
former  is  satisfied ;  Moore  v.  Moore  ; 
see  also  Thompson  et  al.  v.  Adams 
ct  al.j  1  Freeman's  Chancery,  225, 
228  :  and  it  has  been  held,  also,  that 
after  two  persons  have  become  sureties 
for  a  common  principal,  they  may,  by 
agreement,  renounce  their  right  to 
take  equal  benefit  from  any  securities 
either  may  obtain,  and  each  may  un- 
dertake to  look  out  for  himself,  exclu- 
sively, for  indemnity  from  the  princi- 
pal or  for  contribution  from  another 
co-surety;  Tyus  v.  De  Jarnette,  26 
Alabama,  280;  but  such  an  agreement 
must  be  distinctly  proved;  Long  v. 
Barnett,  3  Iredell's  Equity,  631,  634; 
Tt/us  V.  De  Jarnette.  In  Goidd  v. 
Fuller,  18  Maine,  364,  367,  where 
the  general  principle  was  admitted, 
that  securities  received  by  one  surety 
before  payment,  enure  in  equity  to  the 
equal  benefit  of  all,  it  was  yet  held 
that  if,  after  one  surety  has  paid  the 
debt,  he  receives  from  the  principal, 
money  expressly  to  indemnify  him 
for  his  share  of  the  payment,  he  may 
sue  his  co-surety  for  his  contributory 
share :  but  this  seems  to  be  carrying 
too  far  the  exception  to  a  settled  and 
salutary  principle  of  equity.  If  the 
principal  has  given  securities  to  one 
surety,  the  latter  cannot  in  chancery 
recover  contribution  from  his  co-surety, 
without  accounting  for  the  property, 
and  either  showing  how  much  he  re- 
ceived upon  it,  and  making  a  rateable 


allowance  of  the  proceeds,  or  showing 
that  he  could  not  by  reasonable  dili- 
gence realize  from  it;  GoodloeY.  Clay, 

6  B.  Monroe,  236;  Morrison  v.  Foyntz, 

7  Dana,  307,  310;  Dennis  v.  Gillespie, 
24  Mississippi,  58 ;  Steele  v.  Mealing, 
24  Alabama,  285 ;  Morrison  v.  Tay- 
lor, 21  Id.  779 ;  and  any  loss  which 
may  arise  from  his  neglect  or  miscon- 
duct, will  be  a  defence  to  the  extent 
of  the  loss;  Taylor  v.  Morrison,  26 
Alabama,  728  ;  Steele  v.  Mealing ; 
The  State  Bank  v.  Boseman,  8  Eng- 
lish, 631 ;  Steele  v.  Brown,  18  Ala- 
bama, 700;  Zeiter  v.  Fierce,  11  B. 
Monroe,  379;  Crow  v.  Murphy,  12 
Id.  444 ;  Chilton  v.  Chapman,  13 
Missouri,  470 ;  2  American  Leading 
Cases,  355,  4th  ed. ;  Hilton  v.  Crist,  5 
Dana,  384,  389.  The  surety  receiv- 
ing securities,  is  a  trustee  for  his  co- 
sureties, and  is  bound  to  such  discreet 
and  reasonable  use  of  them  as  would 
be  required  from  a  trustee,  but  no 
greater  :  Carpenter  v.  Kelly,  9  Ohio, 
106  ;  see  Fool  v.  Williams,  8  Iredell, 
286. 

In  like  manner,  the  principal  cre- 
ditor is  in  equity  entitled  to  the  full 
benefit  of  any  security  given  by  the 
debtor  to  a  surety  for  his  indemnity 
and  for  the  discharge  of  the  debt ;  and 
it  makes  no  difl'erence  that  such  prin- 
cipal creditor  did  not  act  upon  the 
credit  of  such  security  in  the  first  in- 
stance, or  even  know  of  its  existence; 
Maiire  v.  Harrison,  1  Equity  Cases 
Abr.  93,  pi.  5 ;  Wright  v.  Morley,  11 
Vesey,  12,  22 ;  Moses  v.  Murgatroyd, 
1  Johnson's  Chancery,  119, 129;  Fhil- 
lips  V.  Thompson,  2  Id.  418,  422  ; 
Fratt  V.  Adams,  7  Paige,  617,  627 ; 
Curtis  V.  Tyler,  9  Id.  432,  435 ;  Ten 
Eych  V.  Holmes,  3  Sandford,  428, 
429;  Roherts  v.  Colvin,  3  Grattan, 
359,  363  ;    Toidmin  et  al  v.  Hamil- 
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(on  et  al.,  7  Alabama,  362,  367 ;  Ohio 
Life  Ins.  Co.  v.  Led^ard,  dr.,  8  Id. 
866,  872;  Paris  v.  IMet,  26  Ver- 
mont, 308;  Riddle  v.  Boivma7i,  7 
Foster,  236;  Haven  v.  Folei/,  19  Mis- 
souri, 632;  Aldrick  v.  Martin,  4 
Rhode  Island,  520.  In  fact,  a  court 
of  equity,  under  the  title  of  subroga- 
tion, exercises  a  paramount  control, 
for  purposes  of  justice  and  conveni- 
ence, in  respect  to  the  relation  of  prin- 
cipal and  sureties ;  "  if  property  is 
pledged  to  either  the  creditor  or  a 
surety,  though  not  to  the  person  seek- 
ing to  charge  it,  it  may  be  reached  by 
substitution  in  a  court  of  equity,  with- 
out regard  to  the  intention  of  the  con- 
tracting parties;"  per  Parker,  J.,  in 
Hopewell  et  al.Y.  Bank  ofCumherland, 
10  Leigh,  206,226;  see  also  MCollum 
V.  Hinckley  &  others,  9  Vermont,  143, 
149.  ^^This,"  says  Parker,  J.,(p.  221,) 
"  arises  not  from  any  notion  of  mutual 
contract  between  the  parties,  that  in 
providing  for  the  surety,  the  creditor 
shall  be  equally  provided,  but  from  a 
principle  of  natural  equity  independent 
of  contract;  namely,  that  to  prevent 
the  surety  from  being  jfirst  harassed 
for  the  debt  or  liability,  and  then  turn- 
ing him  round  to  seek  redress  from  a 
collateral  security  given  by  the  prin- 
cipal, a  court  of  equity  will  authorize, 
and  even  encourage,  the  creditor  to 
claim  through  the  medium  of  the 
surety,  all  the  rights  he  has  thus  ac- 
quired, to  be  exercised  for  his  benefit, 
and  in  discharge  of  his  obligations.'' 
This  equity  of  the  creditor's  rests  upon 
the  doctrine  of  subrogation  or  substi- 
tution; and  therefore  the  creditor 
cannot  claim  the  security  unless  the 
surety  had  a  right  to  come  upon  it. 
Bihb  V.  Martin,  14  S.  &  M.  87; 
Bush  V.  Sclwfs,  4  Cushman,  463. 
If,  therefore,  security  be  given  to  a 


contingent  surety,  such  as  an  endor- 
ser of  negotiable  paper,  to  indemnify 
him,  and  his  liability  never  becomes 
absolute,  but  is  discharged  from  de- 
fault in  giving  notice,  the  payee  can- 
not claim  the  benefit  of  the  security, 
because  being  appropriated  only  for 
the  case  of  the  endorser's  becoming 
liable,  the  appropriation,  in  truth, 
never  took  effect  at  all ;  Hopewell  et  al. 
V.  Bank  of  Cumberland;  Bank  of 
Virginia  v.  Boisseau  et  al.,  12  Leigh, 
387 ;  see,  also,  Ohio  Life  Ins.  &  Tr. 
Co.  V.  Reeder  et  al,  18  Ohio,  35,  46. 
Formerly,  no  action  at  law  could 
be  maintained  against  the  principal 
by  a  surety  who  had  paid  the  debt, 
the  remedy  being  only  in  equity ; 
but  in  modern  times,  when  many 
equitable  claims  are  enforced  at  law, 
through  the  medium  of  implying 
promises  to  do  what  the  party  is 
bound  in  justice  and  equity  to  do,  it 
is  settled,  that  when  a  surety  becomes 
bound  for  a  principal,  and  at  his  re- 
quest, the  law  implies  a  promise  of 
indemnity,  and  an  action  of  assump- 
sit may  be  brought.  The  surety, 
therefore,  may  pay  the  debt  at  any 
time  after  it  becomes  due,  without 
waiting  to  be  sued,  and  may  then 
maintain  an  action  for  money  paid; 
Mauri  v.  Heffernan,  13  Johnson,  58, 
75 ;  Odlin  v.  Greenleaf,  3  New 
Hampshire,  270;  Goodall  v.  Went- 
icorth,  20  Maine,  322,  325  ;  Frazer  v. 
Goode,  3  Richardson,  199 ;  Stinson 
V.  Brennan,  Cheves's  Law,  15;  Wil- 
liams's Adm'rs  v.  Williams's  Adm'rs, 
5  Ohio,  444,  445 ;  or  may  sue  on  the 
implied  promise  to  indemnify;  Bah- 
cock  V.  Hubbard,  2  Connecticut,  536, 
539  ;  WardY.  Henry,  5  Id.  596.  And 
when  the  debt  is  satisfied  by  an  extent 
or  sale  of  the  surety's  land,  he  may 
recover  either  at    law  or  in  equity, 
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aJthough  his  remedy  once  lay  solely  in 
the  latter  jurisdiction ;  Hidet  v.  Soul- 
ard,  26  Vermont,  295 ;  The  Weslei/ 
Church  V.  Moorcj  Barr,  273;  Lordv. 
StapleSj  3  Foster,  448;  Randall  v. 
Rich,  11  Mass.  498 ;  and  may  even 
declare  in  general  or  indebitatus  as- 
sumpsit, and  give  a  satisfaction 
produced  by  or  resulting  from  a  sale 
or  conveyance  of  land,  in  evidence 
under  a  bill  of  particulars  setting  forth 
a  payment  in  money,  without  resort- 
ing to  a  special  count ;  Bonney  v.  See- 
Uy,  2  Wend.  481.  The  implied  pro- 
mise or  obligation  to  indemnify,  arises 
as  soon  as  the  suretyship  is  entered 
into;  Howe  v.  Ward,  4  Greenleaf 
195  ;  Appleton  &  another  v.  Bascom 

6  others,  3  Metcalf,  169  :  but  no  ac- 
tion at  law  can  be  brought  by  the 
surety  until  after  he  has  paid  or  ex- 
tinguished the  debt;  Powell  y.  Smith, 
8  Johnson,  249,  252;  Pigou  v. 
French,  1  Washington's  C.  C.  278  • 
Miller  V.  Howry,  3  Penrose  &  Watts, 
374,  380;  Ingalls  v.  Dennet,  6  G-reen- 
leaf,  79 ;  Hall  and  others  v.  Thayer, 
12  Metcalf,  131,  135;  Shepard  v. 
Ogden,  2  Scammon,  257,  260  :  see 
also  Jones  and  another  v.  Trimhle, 
3  Kawle,  381,  388;  Williams's 
Adm'rs  v.  Williams's  Adm'rs,  5  Ohio, 
444,  446 ;  Ulwood  v.  Deifendorf,  5 
Barbour's  S.  Ct.  399,  410,  ante,  143. 
In  assumpsit,  the  surety  may  recover 
what  he  has  paid,  with  interest  and 
costs;  Wynn,  Adm.,  v.  Brooke  et  al., 
5  Rawle,  106, 108;  HaydenY.  Cabot, 

7  Massachusetts,  169 ;  Cleveland  v. 
Covington,  3  Strobhart,  184;  and 
even  as  it  has  been  said,  counsel  fees 
and  other  incidental  expenses ;  Fletch- 
er V.  Jachson,  23  Vermont,  581 ; 
Marsh  v.  Hamington,  18  Id.  150 ; 
although  this  would  seem  to  be  some- 
what doubtful,  post.     The  surety  of  a 


surety,  upon  paying  the  principal's 
debt,  may  also  maintain  assumpsit; 
HallY.  Smith,  5  Howard,  96,  102. 
If  the  sureties  pay  separately,  their 
legal  demands  against  the  principal, 
are  in' their  nature  several,  and  the 
sureties  cannot  join  in  suing  the  prin- 
cipal ;  Messer  v.  Swan,  4  New  Hamp- 
shire, 482,  488 ;  Lombard  v.  Cobb, 
14  Maine,  222 ;  Gould  v.  Gould,  8 
Cowen,  168 ;  but  if  the  debt  is  paid 
by  their  joint  negotiable  note,  and 
also,  it  seems,  if  money  paid  is  owned 
by  them  jointly,  or  raised  on  their 
joint  credit,  their  proper  remedy  is  by 
joint  action;  Pearson  et  al.  v.  Par. 
ker,  3  New  Hampshire,  366 ;  Day  v. 
Swann,  13  Maine,  165 ;  Doolittle  v. 
Dwight  and  another,  Adm'r.,  2  Met- 
calf, 561 ;  Appleton  &  another  v. 
Bascom  &  others,  3  Id.  169,  172; 
see  Lowry  v.  Lumbermen's  Bank,  2 
Watts  &  Sergeant,  210,  215.  But  a 
joint  action  will  never  lie  by  one  surety 
against  the  principal  and  other  sure- 
ties ;  Lapham  v.  Barnes  et  al.,  2 
Vermont,  213,  218;  Elwendorph  v. 
Tappen  &  others,  5  Johnson,  176 ; 
even  when  the  plaintiff  has  signed 
expressly  as  surety,  while  the  defend- 
ants have  affixed  their  signatures 
without  any  such  qualification ;  Jif'  Gee 
V.  Prouty,  9  Metcalf,  347.  If  a  sure- 
ty is  bound  for  two  joint  principals, 
he  may  sue  them  jointly  for  indemnity, 
unless  some  agreement  has  been  made 
inconsistent  with  this  implied  liabili- 
ty ;  Duncan  v.  Keiffer,  3  Binney,  126, 
129. 

[Assumpsit  for  money  paid,  laid  out, 
and  expended,  may  be  maintained 
whenever  a  payment  has  been  made 
in  discharge  of  a  legal  obligation  rest- 
ing upon  both  plaintiff  and  defendant, 
which  ought  as  between  themselves  to 
have  been  borne  by  the  defendant,  or 
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in  pursuance  of  an  express  or  implied 
request  by  the  defendant;  althougli 
there  may  have  been  no  liability  either 
on  his  part  or  on  that  of  the  plaintiff; 
either  ground  being  sufficient  without 
the  other;  and  proof  of  liability 
necessary  only  when  there  has  been 
no  request,  and  when  the  payment 
would  otherwise  have  been  merely 
voluntary;  Alexander  v.  Vance,  1 
M.  &  W.  571 ;  Brittain  v.  Lloyd,  14 
Id.  762 ;  Shaw  v.  Lowd,  12  Mass. 
447 ;  Peaselee  v.  Breed,  10  New 
Hampshire,  48.  Hence,  the  right  of 
a  surety  to  a  recovery  against  the 
principal,  will  not,  as  it  would  seem, 
be  affected  by  showing  that  he  went 
on  to  make  payment  after  he  had  been 
informed  that  the  debt  was  usurious, 
and  consequently  destitute  of  legal 
validity,  unless  the  information  was 
accompanied  with  directions  not  to  pay, 
and  thus  amounted  to  a  revocation  of 
the  authority  implied  in  the  original 
request  that  he  would  consent  to  make 
himself  answerable  as  surety.  And 
payment  of  a  note  barred  by  the  statute 
of  limitations,  would  probably  fall 
within  the  same  principle,  in  the  ab- 
sence of  a  distinct  notification  of  the 
intention  of  the  principal  to  plead  or 
rely  on  the  statute  as  a  defence ;  El- 
kinton  v.  Nichols,  7  Gill,  85.  In 
Whitehead  v.  Feck,  1  Kelly,  141, 
151,  however,  a  different  view  was 
taken,  and  the  payment  by  a  surety  of 
a  usurious  obligation,  with  notice  of 
its  true  nature,  said  to  be  essentially 
invalid,  and  to  give  the  surety  no  right 
to  indemnity  or  re-imbursement  from 
the  principal. 

The  indemnity  of  the  surety  should, 
as  it  would  seem,  extend  beyond  the 
debt  itself,  and  embrace  all  the  costs, 
which  have  been  recovered  against 
him  by  the  creditor;  Wynn  v.  Brooke, 


5  Rawle,  106 ;  Hay  den  v.  Cahot,  17 
Mass.  167 ;  at  all  events,  when  the 
promise  to  indemnify  is  express,  and 
not  merely  implied  by  the  law ;  Bon- 
ney  v.  Seeley,  2  Wendell,  481 ;  un- 
less they  have  been  incurred  need- 
lessly or  vexatiously  by  the  surety,  in 
opposition  to,  or  without,  the  wish  or 
assent  of  the  principal ;  and  some  of 
the  cases  go  still  further,  and  hold  the 
surety  entitled  to  reimbursement  for 
counsel  fees  and  other  incidental  ex- 
penses of  the  same  nature ;  Marsh  v. 
Harrington,  18  Vermont,  150 ;  Flet- 
cher V.  Jackson,  23  Id.  581.  But 
costs  inflicted  in  invitum,  by  the 
act  of  the  law,  obviously  stand  on  a 
different  footing  from  payments  made 
voluntarily  as  a  matter  of  choice  or 
discretion,  and  the  better  opinion 
would  seem  to  be  that  counsel  fees 
cannot  be  included  in  the  recovery 
against  the  principal,  as  not  being  a 
necessary  or  legal  consequence  of  his 
default ;  and  being  merely  so  much 
money  laid  out  for  the  benefit  of  the 
surety;  Wynn  v.  Brooke;  and  there  are 
several  decisions  which  tend  to  throw 
a  doubt  on  the  right  of  the  surety  even 
to  costs ;  Walker  v.  Hatton,  10  M.  & 
W.  249 ;  Fenley  v.  Watts,  7  Id.  610  ; 
TindallY.  Bell,  11  Id.  228;  Short 
V.  Halloway,  11  A.  &  E.  31 ;  Lowell 
V.  The  Boston  &  Lowell  R.  R.  Co., 
23  Pick.  24 ;  Greely  v.  Bow,  2  Met- 
calf,  179.  "No  man,"  said  Lord 
Denman,  in  Short  v.  Halloway,  ''  is 
entitled  to  inflame  his  account  against 
another  by  incurring  additional  ex- 
pense in  an  unrighteous  resistance  to 
an  action  which  he  cannot  defend  ;" 
and  although  this  language  was  held 
in  a  suit  brought  to  recover  compen- 
sation for  damages  which  had  been 
recovered  against  the  plaintiff,  in  con- 
sequence of  the  failure  of  the  defend- 
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ant  to  fulfil  a  covenant  to  repair,  it 
would  seem  applicable  to  the  costs  of 
a  suit  against  a  surety.  But  there  is 
at  least  as  much  truth  in  the  remark  of 
Gibson,  C.  J.,  in  W^n7i  v.  Brooke, 
that  the  surety  may  be  unable  to  pre- 
vent or  anticipate  the  infliction  of 
costs  by  payment,  and  that  the  loss 
should  consequently  fall  upon  the 
principal,  whose  duty  it  was  to  have 
paid,  and  whose  laches  have  occasioned 
the  injury.  The  principle  is  clear, 
although  there  may  be  some  difficulty 
in  its  application,  and  the  compensa- 
tion of  the  surety  will  be  limited  in 
general  to  those  injuries,  which  are  the 
legal  and  necessary  consequence  of  the 
non-payment  of  the  debt,  and  conse- 
quently will  not  extend  to  the  loss 
which  he  may  sustain  by  the  interrup- 
tion of  his  business,  or  even  by  the 
sacrifice  of  his  goods  at  a  forced  sale, 
under  an  execution  issued  by  the  cre- 
ditor; HaydenN.  Cahot,  17 Mass.  167.] 
It  is  equally  well  settled,  at  the  pre- 
sent day,  that  indebitatus  assumpsit 
will  lie  by  one  surety  who  has  paid 
more  than  his  share,  to  recover  con- 
tribution from  his  co-surety :  see 
Johnson  V.  Johnson,  11  Massachusetts, 
359,  361 ;  Norton  v.  Soule,  2  Green- 
leaf,  341,  343,  344.  This  implied 
obligation  is  founded  upon  an  equita- 
ble duty,  which  the  sureties  are  sup- 
posed to  be  cognizant  of,  and  assent- 
ing to,  at  the  time  they  enter  into  the 
contract  of  suretyship;  and,  accord- 
ing to  the  modern  and  better  opinion, 
the  legal  rights  and  duties  being 
founded  upon  equity,  are  co-exten- 
sive with  the  equitable  claims  subsist- 
ing among  the  parties,  and  are  in  all 
respects  similar  to  them.  See  Moore 
V.  Moore,  4  Hawks,  358,  360 ;  Sher- 
rod  V.  Woodard,  4  Devereux,  360, 
861 ;   Morrison  v.  Poyntz,  7   Dana, 


307;  Bezzell,  Ad'mr,  v.  White,  13 
Alabama,  422;  Fletcher  v.  Grover, 
11  New  Hampshire,  369,  374 ;  Board- 
man  V.  Paige,  Id.  432,  439;  Agnew 
V.  Bell,  4:  Watts,  31,  32;  Taylor  v. 
Savage,  12  Massachusetts,  98,  102  ; 
Mason  v.  Lord,  20  Pickering,  447, 
449.  ^'The  action  of  assumpsit  for 
contribution,''  says  C.  J.  Shaw,  in  the 
last  case,  ^^  is  founded  purely  on  equi- 
table principles.  It  proceeds  upon 
the  broad  ground,  that  when  two  or 
more  are  subject  to  a  loss  or  burden 
common  to  all,  and  one  bears  the 
whole  or  a  disproportionate  part,  it 
lays  an  equitable  claim  for  contribu- 
tion, from  those  who  are  thereby  pro- 
portionably  relieved."  The  principle, 
that  contribution  may  be  enforced, 
whether  the  sureties  are  bound  jointly, 
or  severally,  whether  by  the  same  or 
difi'erent  instruments,  and  whether 
with  or  without  mutual  knowledge  of 
one  another's  suretyship,  is  settled  in 
relation  to  assumpsit  at  law,  as  well  as 
in  regard  to  proceedings  in  equity; 
Norton  v.  Coons,  3  Denio,  130 ;  Har- 
ris V.  Ferguson,  2  Bailey,  397,  400. 
Assumpsit  to  recover  contribution 
will  lie,  also,  as  well  where  there  are 
several  sureties,  as  where  there  are 
only  two ;  Foster  v.  Johnson,  5  Ver- 
mont, 60,  63 ;  and  it  will  lie  against 
the  representatives  of  a  deceased 
surety,  for  a  payment  after  his  death, 
because  the  implied  obligation  arose 
at  the  time  the  common  suretyship 
was  entered  into ;  Bachelder  v.  Flshe 
et  al.  Fx'rs,  17  Massachusetts,  464; 
Bradley  v.  Burwell,  3  Denio,  62,  QQ  ; 
Malin  and  another  v.  Bull,  13  Ser- 
geant &  Rawle,  441;  M'Kenna  v. 
George,  2  Bichardson's  Equity,  15, 
18 ;  Aiken  v.  Feay,  5  Strobhart,  15 ; 
see,  also,  Stothoffy.  Dunham's  Execu- 
tors, 4  Harrison,  182 ;  and  according 
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to  the  weight  of  authority,  if  one  of 
several  sureties  be  insolvent,  contribu- 
tion at  law,  as  well  as  in  equity,  will 
be  according  to  the  number  of  those 
who  are  solvent ;  Harris  v.  Ferguson^ 
2  Bailey,  397, 401;  Mills  v.  ITi/de,  19 
Vt.  60,  63;  Strong  et  al.  v.  Mitcli- 
ell  et  al.j  Id.  644.  647;  and  removal 
from  the  state  is  for  this  purpose,  equi- 
valent to  insolvency;  Boardman  v. 
Paige,  11  New  Hampshire,  432,  440 ; 
but  in  some  other  courts  it  has  been 
said  that  there  is  in  this  particular  a 
difference  between  law  and  equity, 
and  that  a  surety  who  has  paid  the 
debt,  can  at  law  recover  only  a  pro- 
portional contribution,  according  to 
the  whole  original  number  of  sureties ; 
StotJioffy.  JDunham's  Ex'rs;  Parker 
V.  miis,  2  Sandford's  S.  Ct.  224;  see 
Powell  V.  Edwards,  2  B.  &  P.  268 ; 
see  dictum  in  Oro/t  v.  Moore,  9  Watts, 
451,  453,  and  see  ITall  v.  Rohinson, 
8  Iredell,  56,  59.  A  surety  need  not 
wait  to  be  sued,  but  as  soon  as  the 
debt  is  due,  he  may  pay  it,  and  bring 
an  action  of  contribution ;  Bradley  v. 
Burwell,  3  Denio,  62,  69 ;  and  it  has 
been  held  that  he  may  pay  or  compro- 
mise the  debt  before  it  is  due,  and  as 
soon  as  it  is  due  may  sue  for  contri- 
bution ;  Craig  y.\  Craig,  5  Rawle,  91, 
98  :  but  he  cannot  recover  unless  it 
appear  that  he  was  bound  for  payment, 
for  if  he  pay  a  debt  which  he  was  not 
legally  compellable  to  do,  he  cannot  re- 
cover contribution ;  Skillin  v.  Merrill, 
16  Massachusetts,  40 ;  see  Cave,  use 
of  Wallace,  v.  Burns,  6  Alabama,  780, 
782,  ante.  And  as  this  right  of  action 
rests  upon  an  equitable  claim  to  be  com- 
pensated for  a  disproportionate  suffer- 
ing from  a  common  burden,  it  will  not 
exist,  except  for  the  excess  which  the 
surety  has  paid  beyond  his  just  share ; 
Fletcher  v.    Grover,  11  New  Hamp- 


shire, 369 ;  nor  will  it  lie  where  the 
party  claiming  has  in  fact  been  re- 
imbursed and  has  sustained  no  loss; 
Mason  v.  Lord,  20  Pickering,  447, 
449 ;  nor  where  the  surety  who  has 
paid  is  indebted  to  the  principal  in 
more  than  the  amount  of  the  debt ; 
Bezzell,  Adm^r,  v.  White,  13  Alabama, 
422,  423 :  and  if  one  surety  has  re- 
ceived any  property  from  the  princi- 
pal for  the  purpose  of  indemnifying 
him,  he  must  account  for  the  proceeds 
of  it,  as  for  so  much  received  on  com- 
mon account ;  Bachelder  v.  Fiske  et 
al.  Ex'rs,  17  Massachusetts,  464, 470 ; 
Fletcher  v.  Grover  ;  Agnew  v.  Bell,  4 
Watts,  31,  34.  A  surety  who  has  re- 
sisted an  action  brought  by  the  cre- 
ditor, cannot,  it  has  been  said,  recover 
from  his  co-surety  contribution  for 
the  costs,  unless  he  defended  at  the 
co-surety's  request;  John,  Adm'r,  v. 
Jojies,  16  Alabama,  454,  462;  but 
in  Fletcher  v.  Johnson,  23  Vermont, 
581,  co-sureties  were  held  to  be  en- 
titled to  contribution,  not  only  for 
costs,  but  for  counsel  fees  and  other 
incidental  expenses.  In  equity,  as 
has  been  seen,  one  surety  does  not 
recover  contribution  from  his  co-surety, 
without  showing  that  the  principal  is 
insolvent,  or  unable  to  pay;  and  the 
Kentucky  courts  have  held  that  the 
same  rule  must  prevail  at  law,  since 
the  legal  and  equitable  liability  should 
be  the  same;  Pearson  &  Co.  v.  Duck- 
ham,  3  Littell,  385,  386;  Poignard 
V.  Vernon,  &c.,  1  Monroe,  45,  47 ; 
Morrison  v.  Poyntz,  7  Dana,  307 ;  At- 
kinson V.  Stewart,  &c.,  2  B.  Monroe, 
348,  350;  Crow  v.  Murphij,  12  Id. 
444 ;  but  in  other  courts,  it  has  been 
held,  that,  at  law,  a  surety  has  a  right 
of  action  against  his  co-surety  for  con- 
tribution, immediately  upon  payment 
of  the  debt,  and  may  recover  without 


BERING     V.     EARL     OF     WINCHELSEA. 


169 


showing  the  insolvency  of  the  princi- 
pal; Roberts  v.  Adams,  6  Porter,  361; 
CoucJiY.  Terry^sAdm'rs,  12  Alabama, 
225,  227;  OdlinY.  GreenUaf,  3  New 
Hampshire,  270,  271;  Goodall  v. 
Wenticortli,  20  Maine,  322,  324; 
Judah  V.  Mieure,  5  Blackford,  171; 
Sloo  V.  Pooly  14  Illinois,  46 ;  and  see 
Powell  V.  Edwards,  2  B.  &  P.  268. 
And  it  would  seem  that  these  latter 
cases  are  correct,  and  that  there  is  a 
distinction  between  law  and  equity, 
not  in  principle,  but  growing  out  of 
the  difference  in  the  modes  of  proceed- 
ing. Probably  the  obligation  of  co- 
sureties, both  at  law  and  in  equity, 
is  to  make  rateable  contribution,  with- 
out regard  to  the  ability  of  the  prin- 
cipal :  but  in  equity,  as  the  principal 
debtor  is  made  a  party  to  the  bill  for 
contribution,  and  as  the  surety,  sought 
to  be  made  liable,  would  have  an  im- 
mediate claim  against  him,  the  court, 
to  prevent  circuity  of  action,  will  re- 
quire the  principal  to  be  charged,  un- 
less it  appear  that  he  is  insolvent :  but, 
at  law,  where  the  parties  must  be  sued 
in  successive  actions,  it  would  often 
be  mischievous  to  prevent  the  paying 
surety  from  bringing  an  action  against 
his  co-surety  until  he  has  pursued  the 
principal  to  insolvency ;  and  this  seems 
to  be  admitted  in  Caldwell  v.  Roberts, 
1  Dana,  355,  357. 

Though  relief  is  now  freely  given 
at  law,  the  jurisdiction  of  Chancery 
on  these  subjects  remains  unimpaired. 
"  The  right  to  afford  contribution  ori- 
ginally belonged  to  a  Court  of  Equity, 
and  the  jurisdiction  now  assumed  by 
courts  of  law  to  enforce  contribution 
in  some  cases,  does  not  affect  the 
jurisdiction  originally  belonging  to  a 
court  of  equity;"  Wayland  v.  Tucker 
et  ah.,  4  Grattan,  268,  269 ;  Couch  v. 
Terry's  Am' rs,  12  Alabama,  225,  228. 


The  jurisdictions  of  the  two  tribunals 
are  declared  to  be  concurrent,  in  Mitch- 
elVs  and  Davis's  Adm'rs  v.  Sproul, 
6  J.  J.  Marshall,  264,  270,  and  Hick- 
man,  &c.  v.  Jf  Curdy,  7  Id.  555,  559. 
Indeed  the  principle  is  general,  that 
where  a  court  of  equity  has  had  juris- 
diction of  a  subject,  it  will  retain  it, 
although  the  original  ground  of  juris- 
diction, the  suitor's  inability  to  recover 
at  law,  no  longer  exist :  King  v.  Bald- 
luin,  17  Johnson,  384,  388 ;  Hawley 
V.  Cramer,  4  Cowen,  719,  727. 

[The  relation  of  principal  and  surety, 
and  that  which  exists  between  co- 
sureties, lies  in  a  great  measure  with- 
out the  contract  with  the  creditor, 
although  founded  upon  and  growing 
out  of  it,  and  may  consequently  be 
proved  or  negatived  by  extrinsic  and 
unwritten  evidence,  even  when  the 
contract  itself  is  in  writing.  The  main 
and  obvious  purpose  of  reducing  an 
agreement  to  writing,  is  to  perpetuate 
and  define  the  obligations  which  it  sets 
forth,  or  calls  into  being,  between  the 
parties  who  contract  with  and  bind 
themselves  to  each  other  in  and  by  the 
agreement,  and  not  to  express  the  col- 
lateral relations  which  exist,  or  the 
duties  which  may  arise  between  par- 
ties of  the  same  part.  Hence,  it  has 
been  held  that  the  obligors  in  a 
bond,  or  makers  of  a  joint  and  seve- 
ral promissory  note,  have  a  right  to 
show  that  the  whole  burden  of  the 
obligation,  into  which  they  have  en- 
tered, should  be  borne  as  between 
themselves,  by  one  or  more  of  their 
number,  to  the  exclusion  of  the  others, 
and  that  the  latter  are  consequently 
entitled  to  an  indemnity  for  any  por- 
tion of  it,  which  may  have  been  thrown 
upon  them,  by  the  default  of  the  for- 
mer, Barry  v.  Ranson,  2  Kernan, 
462.  And  it  is  equally  well  settled  that 
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tliis  may  be  done  not  only  when  the 
parties  appear  on  the  face  of  the  in- 
strument as  co-contractors,  but  when 
the  obligation  of  one  is  primary,  and 
that  of  the  other  merely  contingent 
and  secondary,  and  that  the  amount 
paid  by  the  maker  of  a  note,  or  the 
acceptor  of  a  bill  may  be  recovered 
from  the  drawer  or  endorser,  on  proof 
that  the  signature  of  the  plaintiff  was 
affixed  without  consideration,  and 
merely  for  the  accommodation  of  the 
defendant;  The  Grafton  Bank  v. 
Kent,  4  New  Hampshire,  221 ;  Grif- 
fith V.  Reid,  21  Wend.  502.  It 
would  seem  to  follow,  and  has  indeed 
been  decided  in  several  instances,  that 
the  addition  of  the  words  ^^  security," 
"  surety,"  or  of  other  words  of  like  im- 
port, to  the  signatures  of  one  or  more  of 
the  parties,  will  not  be  conclusive, 
either  in  their  favor,  or  against  them, 
and  that  evidence  may  still  be  given  to 
show  the  relation  which  really  exists 
between  them,  and  that  those  who 
have  signed  as  sureties,  are  principals  ; 
Apgar  v.  Hiler,  4  Zabriskie ;  Rohiri' 
son  V.  Lyle,  10  Barbour,  512 ;  or 
even  that  one  who  appears  as  princi- 
pal, is  in  fact  but  a  surety,  and  conse- 
quently cannot  be  made  answerable 
as  a  principal,  by  those  who  have  ex- 
pressly signed  as  sureties  :  if'  Gee  v. 
Brouty,  9  Met.calf,    347. 

The  right  of  co-sureties  to  contri- 
bution, is  governed  by  the  same  prin- 
xjiples,  and  may,  like  most  other  equi- 
ties, be  rebutted  by  parol  evidence, 
even  when  it  is  founded  upon  a  writ- 
ten obligation.  Hence,  an  action 
brought  by  one  surety  on  a  note  or 
bond,  who  has  paid  the  whole  amount 
due  on  the  instrument,  against  another 
for  indemnity  or  contribution,  may  be 
defeated  on  the  one  hand,  by  showing 
that    the    defendant    made    himself 


answerable  at  the  request  of  the  plain- 
tiff, and  on  the  faith  of  an  express 
promise  that  the  latter  would  bear  the 
whole  burden  of  the  obligation ;  Bar- 
ry V.  Hanson,  2  Kernan,  462  j  Ap- 
gar V.  Ililer,  4  Zabriskie,  812  ;  and 
carried  on  the  other  beyond  the  limits 
of  a  claim  for  contribution,  and  to  the 
full  amount  necessary  for  indemnity, 
by  proof  that  the  defendant  is  in  fact 
a  principal,  although  both  parties  may 
have  signed  expressly  as  ''sureties  :" 
Apgar  v.  Hiler.  A  similar  course 
was  pursued  in  M'Gee  v.  Routy,  9 
Metcalf,  347 ;  and  a  suit  for  indem- 
nity by  one  of  the  makers  of  a  note  who 
had  signed  as  "  surety,"  against  the 
others  who  had  affixed  their  signatures 
without  any  such  qualification,  allowed 
to  be  defeated,  by  proof  that  one  of 
the  defendants  was  in  fact  a  surety, 
and  therefore  could  not  be  made  lia- 
ble for  anything  more  than  contribu- 
tion, or  joined  with  the  other  in  the 
same  action. 

In  order,  however,  for  a  promise  or 
agreement  to  exempt  a  surety  from 
liability  for  contribution,  or  entitle 
him  to  treat  other  sureties  as  princi- 
pals, it  must  be  made  by  some  one 
who  is  entitled  to  make  it,  and  to  dis- 
pose at  pleasure  of  the  debt,  and  the 
obligation  given  by  the  parties  for  its 
payment;  and  although  this  right 
may,  and  no  doubt  does,  reside  in  the 
creditor,  it  cannot  be  exercised  solely 
by  the  principal,  who  has  no  power  to 
control,  or  in  any  way  alter  the  rela- 
tions between  those  who  have  entered 
into  the  contract  as  sureties.  The  law 
was  so  held  in  Norton  v.  Coons,  3 
Denio,  130;  2  Selden,  33;  and  an 
assurance  by  the  first  of  three  makers 
of  a  joint  and  several  note,  that  the 
third  would  incur  no  responsibility  by 
his  signature ;  and  that  in  the  event 
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of  a  default  in  payment,  the  whole 
burden  should  fall  on  the  second,  who 
was  well  able  to  bear  it ;  held  to  be 
no  defence  to  a  suit  for  contribution, 
brought  by  the  second  against  the 
third,  although  the  latter  signed  on 
the  faith  of  the  assurance,  and  some 
time  after  the  execution  of  the  note 
by  the  other  makers.  But,  although 
a  surety  cannot  rely  on  the  represen- 
tations or  promises  of  the  principal, 
as  a  defence  against  his  co-sureties, 
his  liability  will  be  limited  by,  and 
can  in  no  case  be  carried  further  than 
the  terms  of  the  contract  by  which  it 
is  assumed;  and  hence,  when  one  of 
the  makers  of  a  joint  and  several  pro- 
missory note  appends  the  words  ^^  sure- 
ty for  the  above  names,"  to  his  sig- 
nature, he  will  not  owe  contribution 
to  those  whose  names  are  prior  to  his 
own,  even  when  they  have  signed 
expressly  as  "  sureties  •/'  Harris  v. 
Warner,  IB  Wend.  400;  Thompson 
V.  Sanders,  4  Dev.  &  Bat.  404.  But 
the  mere  addition  of  the  word  ^^  sure- 
ty," to  the  signature  of  one  of  the 
makers  of  a  note,  will  not,  it  seems, 
be  enough  in  itself  to  subvert  the  re- 
lation of  equality  between  himself  and 
other  sureties,  whose  signatures  have 
been  aJSixed  to  the  instrument  with- 
out qualification,  or  to  defeat  a  claim 
on  their  part,  for  contribution  ;  Sis- 
son  V.  Barrett,  6  Barbour,  199 ;  2 
Comstock,  406 ;  even  when  he  signs 
the  instrument  after  them,  and  in  con- 
sequence of  the  refusal  of  the  creditor 
to  take  the  instrument  unless  his  name 
is  added;  Woodworth  v.  Bowers,  5 
Indiana,  277 ;  although  the  defend- 
ant may,  under  these  circumstances, 
resort  to  parol  evidence,  to  show  the 
nature  of  his  contract,  and  that  he  is 
entitled  to  treat  all  the  other  parties 
to  the  instrument  as  principals,  with- 


out regard  to  their  relations  as  be- 
tween themselves;  Rohison  v.  Lyle, 
10  Barbour,  512;  Darragh  v.  Osborne, 
2  Halsted,  71. 

Dicta  may  be  found  in  Norton 
V.  Coons,  3  Denio,  130^  and  Harris 
V.  Warren,  13  Wend.  400,  that  one 
of  several  sureties  who  refuses  to 
stand  on  the  same  footing  with  the 
rest,  and  stipulates  that  they  shall  be 
principals  as  to  him,  as  well  as  sure- 
ties for  the  principal,  cannot  call  upon 
them  for  contribution,  if  subsequently 
compelled  to  make  payment  of  the 
debt.  But  the  justice  of  shutting  a 
surety  out  from  a  claim  against  others, 
because  he  has  stipulated  that  they 
shall  have  no  recourse  against  him, 
would  seem  very  questionable,  except 
when  his  liability  has  been  assumed 
solely  at  the  instance  of  the  principal, 
and  without  the  participation  or  re- 
quest of  the  creditor.  The  right  of 
a  creditor,  to  procure  a  guaranty  or  in- 
surance of  the  obligations  of  those 
who  have  made  themselves  liable, 
either  as  principals  or  sureties,  is  as 
indisputable  as  that  payment  will 
place  the  guarantor,  or  insurer,  in  the 
position  of  a  purchaser,  and  entitle 
him  to  subrogation  to  the  debt  against 
all  who  are  in  any  way  answerable  for 
its  payment ;  post,  vol.  2,  note  to  Al- 
drich  V.  Cooper.  And  the  case  would 
seem  to  be  nearly  the  same,  when  the 
creditor  calls  on  the  debtor  to  find  ad- 
ditional security,  and  a  third  person 
thereupon  adds  his  name  as  surety, 
on  the  faith  of  an  express  or  implied 
promise,  that  those  who  have  already 
executed  the  contract  shall  still  remain 
primarily  answerable  for  its  fulfilment, 
and  that  he  shall  be  entitled  to  look 
to  them  for  re-imbursement,  for  any 
loss  which  happens  through  their  de- 
fault. 
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The  question  arose,  and  was  care- 
fully examined,  in  the  case  of  Dar- 
ragh  v.  Osborne j  2  Halsted,  71,  where 
a  note  made  by  A.,  as  principal,  and 

B.  as  surety,  in  payment  of  an  ante- 
cedent debt  to  C,  having  been  taken 
by  M.  for  a  debt  due  to  him  by  C, 
on  condition  that  C.  would  write  his 
name  under  those  of  A.  and  B.,  and 
thus  couple  his  liability  with  theirs  ] 

C.  was  held  entitled  to  recover  the 
whole  amount  from  B. ;  the  ground 
of  the  decision  being,  that  where  the 
assignment  or  transfer  of  a  debt  is 
accompanied  by  a  guaranty  or  engage- 
ment that  it  shall  be  paid,  payment 


under  the  guaranty  will  replace  the 
guarantor  in  the  position  which  he 
held  before  the  transfer,  and  entitle 
him  to  enforce  the  debt  for  his  own 
indemnification.  The  same  principle 
was  applied  in  Elldnton  v.  Newman^ 
8  Harris,  281 ;  and  held  to  invest  the 
assignor  of  a  ground  rent,  with  a  right 
to  bring  debt,  or  covenant  in  the  name 
of  the  assignee,  on  the  deed  by  which 
the  rent  was  reserved,  for  the  purpose 
of  recovering  the  arrears  of  the  rent, 
which  he  had  been  compelled  to  pay, 
under  a  guaranty  given  at  the  time  of 
the  assignment. 
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JUDGMENT  FROM  2  COX,  320. ^ 


THE 


Purchase  by  a  Trustee  for  Sale.] — A  trustee  for  the  sale  of  estates  for 
payment  of  debts ^  who  ^purchased  them,  himself  by  taking  an  undue  advan- 
tage of  the  confidence  reposed  in  him  by  the  plaintiff,  and  previous  to  the 
completion  of  the  contract  sold  them  at  a  highly  advanced  price,  decreed  to 
be  a  trustee^  as  to  the  sums  produced  by  the  second  sale,  for  the  original 
vendor. 

This  cause  came  on  by  appeal  from  the  Rolls. 

The  original  bill  was  filed  in  June,  1781,  by  the  plaintiff,  James  Fox,  Esq., 
against  Robert  Mackreth,  John  Dawes,  and  John  Baynes  Garforth,  Esqrs. 
The  supplemental  bill  was  by  William  Morton  Pitt,  Esq.,  and  James  Farrer, 
trustees  of  the  estate  and  effects  of  James  Fox,  against  the  same  defendants, 
to  have  the  benefit  of  the  former  suit. 

The  material  part  of  the  prayer  of  the  original  bill  was,  that  the  sale  of  the 


1  S.  C,  4  Bro.  F.  C,  Toml.  ed.  258.     See  Hargrave,  Jur.  Arg.,  453,  526;  Reg.  Lib. 
1788,  A.,  fol.  64. 
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plaintiff's  estates  in  the  county  of  Surrey,  made  to  Thomas  Page,  Esq.,  might 
be  declared  to  have  been  made  in  trust  for  the  plaintiff,  and  that  Mackreth 
and  Dawes  might  be  declared  to  be  accountable  to  the  plaintiff  for  what  the 
estates  were  sold  for  to  Page,  and  also  for  accounts  of  what  was  due  to  the 
defendants  Mackreth  and  Dawes,  and  upon  what  securities ;  and  that  they 
might  be  decreed  to  deliver  up  the  securities,  the  plaintiff  offering  that  they 
should  be  at  liberty  to  retain,  respectively,  out  of  the  purchase-moneys  of  the 
estates,  what  should  be  found  justly  due  to  them  from  the  plaintiff, 
*and  an  account  of  moneys  due  to  the  defendants,  on  account  of  an-  •-  J 
unities  granted  by  the  plaintiff  to  the  defendants,  the  plaintiff  offering  that 
the  defendants  should  be  at  liberty  to  retain  the  sum  found  due  out  of  the 
"said  purchase-moneys. 

The  circumstances  of  the  case  made  against  the  principal  defendants, 
Mackreth  and  Dawes,  as  taken  from  the  bill,  answer,  and  evidence,  appear  to 
be  these : — 

That  the  plaintiff  Fox,  being  seised  in  tail  of  an  estate  at  Horseley  and  else- 
where, in  the  county  of  Surrey,  subject  to  an  estate  for  life,  in  some  parts 
thereof,  to  his  mother  for  her  jointure  in  lieu  of  dower,  and  likewise  seised  or 
possessed  of  copyhold  and  leasehold  estates  in  the  same  county,  and  also  en- 
titled to  several  other  estates  in  expectancy  or  for  life  only,  had,  before  he 
came  of  age  embarked  in  a  very  expensive  course  of  life,  and  was  reduced  to 
great  distress,  and,  under  these  circumstances,  had  procured  money  by  grant- 
ing annuities,  and  engaging  his  friends  who  were  of  age,  in  bonds  and  judg- 
ments, for  securing  the  payment  of  them ;  that  his  friends,  being  acquainted 
with  his  situation,  proposed,  that  as  soon  as  might  be  after  he  should  attain 
his  age  of  twenty-one  years,  he  should  suffer  a  recovery  of  the  Surrey  estate, 
which,  or  a  competent  part  thereof,  should  be  conveyed  to  trustees,  to  be  sold 
for  the  payment  of  his  debts,  and  redeeming  the  annuities  for  which  he,  and 
his  friends  on  his  behalf,  had  engaged ;  that  he  attained  his  age  of  twenty- 
one  in  the  month  of  August,  1777,  and  was  very  soon  afterwards  (in  the  latter 
end  of  that  or  beginning  of  the  next  month)  introduced  to  the  defendant  Mack- 
reth, (who  usually  supplied  young  men  of  fortune  with  money  in  their  dis- 
tresses,) and,  on  account  of  the  plaintiff's  inability  to  make  a  security  by  mort- 
gage, as  a  recovery  could  not  be  suffered  till  Michaelmas  Term,  it  was  agreed 
that  the  defendants,  Mackreth  and  Dawes,  should  supply  the  plaintiff  with  the 
sum  of  5100^.,  upon  the  plaintiff's  granting  two  annuities  of  500^.  and  350^.  each 
for  his  life  j  that  Dawes,  on  the  23rd  of  September,  advanced  the  5100^.,  for 
which  the  following  securities  were  executed  : — A  bond  of  that  date  by  the  plain- 
tiff, in  the  penal  sum  of  6000?.,  for  securing  to  the  ^defendant  Dawes  an  r^^QA  -i 
annuity  of  500?.,  for  the  life  of  the  plaintiff;  a  warrant  of  attorney  of 
even  date  to  confess  judgment  on  the  said  bond ;  and  an  indenture  tripartite, 
between  the  plaintiff  of  the  first  part,  Dawes  of  the  second  part,  and  Garforth 
of  the  third  part,  whereby  lands  in  the  county  of  York,  of  which  the  plain- 
tiff was  seised  for  life,  were  conveyed  to  Garforth,  for  securing  the  payment 
of  the  annuity  of  500?.  to  Dawes.  The  annuity  of  350?.  was  secured  by  a 
similar  bond  of  the  same  date,  warrant  of  attorney  to  confess  judgment  thereon, 
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and  a  similar  conveyance  of  the  same  lands  to  Garforth,  for  better  securing  the 
same.  In  the  annuity  of  500/.,  Mackreth,  in  his  answer,  admitted  he  was 
interested  with  Dawes,  but  denied  that  he  was  so  in  that  of  350/. 

In  Michaelmas  Term,  1777,  a  recovery  was  suffered  of  the  freehold  part  of 
the  Surrey  estates,  by  which  they  were  vested  (subject  to  the  mother's  estate  for 
life  in  a  part  thereof)  in  Oliver  Farrer,  in  trust  to  convey  the  same  in  such 
manner  as  the  plaintiff  should  direct,  Mr.  Farrer  having  agreed  to  act  as  a 
trustee  for  the  purpose  of  selling  the  same  and  discharging  the  debts,  together 
with  and  under  the  direction  of  two  of  the  plaintiff's  friends  (which  appear  to 
have  been  Lord  Ligonier  and  Lord  Grantley,)  if  they  could  be  prevailed  upon  to 
accept  the  trust.  In  December,  1777,  the  plaintiff,  being  threatened  with  an 
arrest  for  the  sum  of  2000/.  by  the  holder  of  bills  of  exchange  drawn  by  the 
plaintiff  while  at  Paris,  applied  to  the  defendant  Mackreth,  who  agreed  to 
lend  the  plaintiff  3000/.,  on  mortgage  of  the  Surrey  estates ;  upon  which  mort- 
gage-deeds, dated  22nd  and  23rd  of  this  month,  were  accordingly  prepared 
and  executed.  At  the  time  of  the  execution  of  these  deeds,  it  was  proposed 
that  the  defendant  Mackreth  should  be  a  trustee  with  Farrer  for  payment  of 
the  debts  and  redeeming  the  annuities,  when  the  defendant  Mackreth  pro- 
posed the  defendant  Dawes  for  that  purpose,  as  being,  from  the  course  of  his 
business,  well  acquainted  with  many  of  the  persons  who  had  purchased  the 
plaintiff's  other  annuities,  and  could  assist  in  purchasing  them  at  a  cheaper 
rate  than  Mr.  Farrer ;  which  was  assented  to  by  the  plaintiff,  upon  an  assur- 
j-^qr -,  ance  *that  nothing  should  be  done  without  Mr.  Farrer  being  consult- 
ed and  approving  thereof. 

In  the  same  month  the  plaintiff  delivered  to  the  defendant  Mackreth  a 
particular  or  rental  of  the  estate  in  Surrey,  made  by  Thomas  Jackman,  by 
which  it  appeared  that  the  rents  of  the  houses  and  cottages  on  the  premises 
amounted  to  283/.  Is.,  and  those  of  the  lands  to  979/.  14s.  (subject  to  the 
mother's  jointure,  which  was  stated  at  240/.  a  year,)  and  the  timber  was 
valued  in  the  rental  at  4000/.,  and  the  whole  was  valued  45,000/.  It  was  also 
in  evidence,  that  Mackreth  sent  down  a  man  of  the  name  of  Hampton  to  view 
the  estate,  who  was  there  a  week,  but  what  valuation  he  made,  or  whether 
the  same  was  communicated  to  Mackreth,  did  not  appear. 

A  trust-deed  was  prepared  by  Garforth,  reciting  the  mortgage,  by  which 
the  estates  were  conveyed  to  Mackreth  and  Dawes  (subject  to  Mackreth's 
mortgage  and  the  annuity  to  Dawes,)  in  trust  to  sell  or  mortgage  the  same, 
and  to  pay  the  debts  and  redeem  the  annuities  granted  by  the  plaintiff. 
These  deeds  being  sent  to  Mr.  Farrer,  he  made  some  objections  thereto,  on 
account  of  the  sums  advanced,  as  the  prices  of  the  annuities,  not  being  sche- 
duled as  gross  sums  carrying  interest  at  5/.  per  cent.,  and  also  on  account  of 
the  trustees  being  empowered  to  sell  or  mortgage  the  estates  without  the  in- 
tervention of  Mr.  Fox.  And  it  being  afterwards  agreed,  that  Mackreth  should 
pay  off  Dawes,  and  advance  some  further  sums,  a'deed  poll  was  prepared,  calcu- 
lated for  execution  on  the  16th  January,  1778,  and  indorsed  on  the  mortgage- 
deed,  to  secure  such  further  sum  of  7000/.,  consisting  of  5100/.,  the  considera- 
tion money  for  the  annuities  granted  by  the  plaintiff  to  Dawes,  with  212/.  10s. 
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interest  thereon,  for  the  quarter's  arrear  due  23rd  December,  1777,  (but  which 
Was  not  paid  bj  Mackreth  to  Dawes  until  the  16th  July,  1788,)  and  bll.  14s. 
9^d.,  twenty-three  days'  arrear  of  the  said  annuities,  from  23rd  December  to 
said  16th  January,  and  1635?.  15s.  2id.  paid  to  the  plaintiff  on  that  16th  Janu- 
ary, 1778.  A  new  trust-deed  was  also  prepared,  in  which  this  deed  poll  was  re- 
cited, *and  the  SOOOl.  and  7000?.  made  the  first  charges  on  the  estate,  r^jjqp-i 

On  the  16th  January,  1778,  the  plaintiff  Fox  and  the  defendant 
Mackreth  dined  together  at  the  house  of  the  defendant  Garforth,  for  the  pur- 
pose of  executing  these  deeds,  and  after  dinner,  and  before  the  plaintiff  had 
executed  the  deeds,  a  conversation  arose,  in  which  it  was  proposed  that  the  de- 
fendant Mackreth  should  become  the  purchaser  of  the  estate,  and  Jackman's 
valuation  of  45,000?.  was  mentioned  by  the  plaintiff  as  a  fair  price,  which  was 
objected  to  by  Mackreth,  considering  the  value  put  thereby  upon  the  houses 
and  lands :  upon  which  the  defendant  made  a  calculation  of  the  houses  at 
fourteen  years'  purchase,  and  the  lands  at  thirty,  together  with  the  household 
furniture,  valued  at  500?.,  and  the  timber  at  4000?.  (on  which  last  two  arti- 
cles they  agreed,)  amounting  to  37,853?.  14s.  The  plaintiff  afterwards  offered 
to  sell  the  estates  to  the  defendant  for  42,000?.,  upon  which  the  defendant 
said  he  would  split  the  difference,  and  give  39^500?.  for  the  same,  but  would 
not  give  more ;  and  the  plaintiff  not  agreeing  to  accept  the  terms,  the  trust- 
deeds  were  then  executed  by  the  plaintiff. 

After  the  deeds  were  executed,  the  conversation  was  renewed,  and  the  plain- 
tiff expressing  some  concern  with  respect  to  his  mother's  jointure,  in  case  he 
should  accept  the  defendant's  terms,  the  defendant  offered  the  39,500?.,  and 
to  subject  himself  to  the  payment  of  the  plaintiff's  mother's  jointure,  in  case 
she  should  survive  him ;  upon  which  the  parties  agreed,  and  the  defendant 
Garforth  (who  had  been  absent  during  the  greatest  part  of  the  treaty)  was 
called  in,  and  drew  up  a  memorandum  of  such  agreement,  by  which  the  money 
was  to  be  paid  on  or  before  the  25th  of  March  next,  till  which  time  the  plain- 
tiff was  to  receive  the  rents  and  profits,  and  then  convey  the  estate  to-  the  de- 
fendant Mackreth;  and  about  twelve  o'clock  at  night  this  memorandum  was 
signed  by  the  plaintiff,  upon  which  the  trust-deed  was  cancelled. 

On  the  28th  of  the  same  month,  articles  for  the  purchase  were  executed  by 
both  parties.  On  the  24th  April  following,  *the  plaintiff,  and  Anna  r^jcg-T-i 
Fox  his  mother,  on  the  2nd  of  May,  executed  conveyances  of  the 
estate  to  the  defendant,  in  consideration  of  39,500?.,  11,097?.  of  which  was 
retained  by  the  defendant,  in  payment  of  the  above  mortgage  of  3000?.,  the 
7000?.  secured  by  the  deed  poll,  and  some  other  sums  charged  by  the  defen- 
dant, as  advanced  to  the  plaintiff;  and  the  defendant  gave  the  plaintiff,  as  a 
security  for  the  residue,  (being  28,403?.,)  a  common  accountable  receipt ;  and 
afterwards,  on  the  objection  of  the  plaintiff  to  this  as  the  only  security  for  the 
money,  the  defendant  wrote,  on  the  same  piece  of  paper  which  contained  the 
said  accountable  receipt,  the  following  charge  : — "  25th  April,  1773.  I  do 
hereby  charge  all  my  estates  in  the  county  of  Surrey  with  the  payment  of  the 
above  sum  of  28,403?.,  and  interest."  At  the  time  of  signing  the  above, 
the  defendant  had  no  estates  in  the  county  of  Surrey  but  those  purchased  by 
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liim  of  the  plaintiff;  and  the  defendant  gave  to  the  plaintiff  no  other  security 
for  the  residue  of  the  money  than  the  receipt  and  charge. 

In  the  interval  between  the  execution  of  the  articles  and  that  of  the  convey- 
ances, Mackreth  had  treated  with  Thos.  Page,  Esq.,  for  the  sale  of  the  whole 
of  the  said  estate;  and  on  the  21st  March,  Mr.  Page  agreed  to  give  50,500/., 
for  the  same,  but  no  article  was  entered  into  between  him  and  the  defendant 
till  the  30th  of  April  following.  Immediately  after.  Page  was  let  into  pos- 
session, and  was  to  receive  the  rents  and  profits  from  Lady-day  then  last.  The 
treaty  with  Page  was  totally  unknown  to  the  plaintiff,  when  he  executed  the 
conveyance  to  the  defendant. 

The  plaintiff  drew  upon  the  defendant  for  several  sums  on  account  of  the 
purchase-money;  and  in  October,  1778,  having  sent  for  an  account,  the  de- 
fendant drew  one  out,  by  which  he  made  a  balance  remaining  in  his  hands  of 
77SI  18s.  9d. ;  but  admitted  in  his  answer  that  he  had  therein  charged 
moneys  unpaid,  as  the  supposed  amount  of  two  annuities  and  the  arrears 
thereof  then  unredeemed ;  and  afterwards,  in  May,  1779,  having  then  set- 
tled the  said  annuities,  he  sent  the  plaintiff  another  account,  in  which 
r*QQ-|  ^®  made  the  balance  616/.  17s.  above  the  other  balance  of  *773/.  18s. 
9d.  In  June,  1779,  the  plaintiff,  being  again  in  distress,  applied  to 
the  defendant,  when  he  advanced  him  2100/.  upon  an  annuity  of  350/.  a  year 
for  plaintiff's  life,  secured  by  a  bond  in  the  penal  sum  of  4200/.,  and  warrant 
of  attorney  to  enter  up  judgment  on  the  same. 

Upon  discovery  of  the  sale  to  Page,  under  the  circumstances  as  stated 
above,  the  plaintiff  filed  his  bill,^  insisting  that  the  defendant  Mackreth,  being 
a  trustee  for  him  under  the  trust-deed  for  payment  of  debts,  it  was  his  duty 
to  sell  the  same  for  the  advantage  of  the  plaintiff;  and  if  he  purchased  for 
himself  (which  the  plaintiff  was  advised  he  could  not)  it  should  be  for  a  fair 
and  adequate  consideration ;  that  the  plaintiff,  having  been  imposed  upon, 
ought  to  have  the  benefit  of  the  sale;  and  that  the  sum  of  7000/.,  mentioned 
in  the  articles  as  due  to  Mackreth,  on  mortgage,  or  the  part  thereof  estimated 
to  be  due  to  the  defendant  as  the  value  of  the  annuities  granted  to  Dawes, 
was  a  much  greater  sum  than  they  were  really  worth  on  a  fair  valuation  ;  that 
no  greater  allowance  ought  to  be  made  out  of  the  purchase-money  than  the 
sums  really  advanced,  with  interest  from  the  time  of  advancing  the  same ;  that 
Mackreth  had  not  discharged  the  annuities  granted  by  the  plaintiff,  but  the 
plaintiff  continued  liable  to  the  same ;  and  that  at  the  time  he  granted  the 
last  annuity  of  350/.,  there  was  money  in  the  defendant's  hands,  or  the  de- 
fendant was  accountable  to  the  plaintiff  for  larger  sums,  as  he  then  had  in  his 
hands  the  sums  for  which  he  sold  the  plaintiff's  estate,  beyond  the  sum  of 
39,500/.,  and  therefore  prayed  as  is  before  stated. 

The  defendant  Mackreth,  by  his  answer,  insisted  on  the  fairness  of  the 
transaction,  and  that  the  price  at  which  he  bought  the  estate  was  an  adequate 
price,  though  he  expected  to  have  some  benefit  by  selling  it  out  in  parcels ; 
but  that  the  purchaser,  Mr.  Page,  having  an   estate  in  the  neighborhood, 

1  In  1781. 
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gave  a  larger  price  than  it  was  worth  to  other  persons.  He  admitted  that  he 
had  in  his  hands  a  balance  of  617/.  13s.  of  the  purchase-money,  which  he 
claimed  to  retain,  on  account  of  the  plaintiff  being  only  tenant  for  life  in  a 
small  part  of  the  estate  conveyed  to  the  *defendant,  and  773/.  18s.  j.  ^qq  ^ 
9d.,  the  balance  of  the  accounts  sent  to  the  plaintiff  in  October,  1778 ; 
and  the  defendant  Mackreth  further  said,  that  on  the  30th  of  August,  1779, 
part  of  the  estate  being  discovered  to  be  copyhold,  the  defendant  applied  to 
the  plaintiff  to  execute  a  letter  of  attorney,  to  surrender  such  copyhold  pre- 
mises to  the  defendant,  which  he  readily  agreed  to,  and  signed  such  letter  of 
attorney }  and  that  Mr.  Page,  the  purchaser,  in  November,  1779,  having 
raised  a  sum  of  money  by  mortgage  of  part  of  the  said  estates,  and  afterwards 
having  occasion  to  raise  money  by  mortgage  of  other  parts  of  the  said  estates, 
and  the  solicitor  for  the  person  advancing  the  money  requiring  to  have  the 
original  deeds  of  the  22nd  and  23rd  December,  1777,  and  the  conveyance 
from  the  plaintiff  to  the  defendant  or  duplicates  thereof,  the  defendant  applied 
to  the  plaintiff  to  execute  other  parts  of  the  deeds,  which  he  agreed  to,  and, 
together  with  his  mother,  executed  the  same  without  expressing  himself  dis- 
satisfied with  the  purchase  made  by  the  defendant  (but  it  was  in  evidence  that 
Mr.  Farrer  only  consented  to  the  plaintiff's  executing  the  same  under  a  proviso 
that  the  same  should  not  be  considered  as  a  confirmation,)  which  acts  of  the 
plaintiff  the  defendant  insisted  would  operate  as  confirmations  of  the  transac- 
tions. 

The  cause  was  heard  at  the  Rolls,  before  his  Honor  Sir  Lloyd  Kenyon,^  the 
then  Master  of  the  Rolls,  on  the  26th,  27th,  and  29th  of  June,  and  on  the 
[4th,]  13th,  14th,  and  26th  of  July,  1786,  on  which  last  day  his  Honor  was 
pleased  to  make  his  decree,  whereby  he  declared  that  undue  advantage  was 
taken  by  the  defendant  Mackreth  of  the  confidence  reposed  in  him  by  the 
plaintiff  Fox,  and  that  therefore  the  defendant  Mackreth  ought  to  be  con- 
sidered as  a  trustee  as  to  all  the  estates  and  interests  comprised  in  the  convey- 
ance of  the  23rd  and  24th  days  of  April,  1778,  for  the  said  plaintiff  Fox,  after 
the  execution  of  the  said  deeds ;  and  ordered  it  to  be  referred  to  the  Master 
to  take  an  account  of  the  money  received  by  the  defendant  Mackreth  from 
Page,  and  to  compute  interest  thereon,  at  5/.  per  cent.,  from  the  time  of  re- 
ceiving the  *same,  and  to  take  an  account  of  the  money  paid  by  the 
defendant  Mackreth  to  Dawes  on  account  of  the  annuities  of  500/.  and  L  J 
300/. ',  and  also  an  account  of  the  money  advanced  by  Mackreth  on  account  of 
the  annuity  of  350/.  in  1779  f  and  an  account  of  money  received  by  Mackreth 
on  account  of  the  mortgage  in  1778,  and  under  the  contract  for  the  purchase 
of  the  estate,'  and  compute  interest  on  the  same ;  and  that  the  defendant 
Mackreth  should  pay  the  plaintiff  the  costs  of  the  suit  in  respect  of  his  insist- 

1  Decree  of  Sir  Lloyd  Kenyon,  M.  R. 

2  "  And  the  particular  times  when,  and  in  what  manner,  such  sums  were  advanced." 
Reg.  Lib. 

3  "  Or  the  conveyance  thereof,  and  to  state  the  particular  times  when,  and  to  whom 
such  sums  were  paid,  and  the  account  in  which  the  same  were  included  respectively." 
Reg.  Lib. 

VOL.   I.— 12 
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ing  on  the  conveyance  of  the  23rd  and  24th  of  April,  1778,  as  a  conveyance 
for  his  own  benefit :  and  granted  an  injunction  against  the  defendant  Mackreth, 
to  restrain  him  from  proceeding  at  law  touching  any  matter  in  question  in  the 
cause  ;^  and  reserved  further  consideration. 

From  this  decree  there  was  an  appeal,  by  the  defendant  Mackreth  only,  to 
the  Lord  Chancellor,  which  came  on  to  be  heard  in  Michaelmas  Term,  1787. 

Mr.  Mansfield,  Mr.  Scott,  Mr.  Lloyd,  and  Mr.  Mitford  were  heard  for  the 
respondents  in  support  of  his  Honor's  decree.     His  Honor  declared,  as  the 
foundation  of  his  decree,  that  an  undue  advantage  had  been  taken  of  the  con- 
fidence placed  in  Mackreth  by  Fox,  and  upon  that  ground  directed  the  proper 
accounts  to  be  taken.     In  that  decree,  Dawes  and  Garforth  have  acquiesced. 
Mackreth,  the  principal  defendant,  only  disputes  the  justice  of  it;  nor  is  it  to 
be  wondered  at  that  he  does  so,  for,  whilst  the  decree  stands  in  force,  his 
character  stands  materially  afiected.     The  parties  on  the  other  side  are  anxious 
to  maintain  the  decree,  not  merely  on  account  of  the  largeness  of  the  property, 
but  as  a  useful  precedent.     (The  counsel  enumerated  the  facts  of  the  case,  as 
before  stated.)     Upon  the  facts  as  stated,  his  Honor  thought  Mackreth  had 
abused  the  confidence  reposed  in  him  by  Fox,  and  ought,  with  respect  to  the 
purchase,  to  be  considered  as  a  trustee  for  him,   and  that  Fox  ought  to 
have  the  advantage  of  the  transaction  with  Page.     The  circumstances  are  cer- 
tainly such  as  to  show  an  implicit  confidence  placed  by  Fox  in  Mackreth  and 
Garforth,  who  appears  to  have  been  attorney  for  Mackreth.     Wherever  the 
r*1011  ti'^^saction  would  *bear  the  light,  the  deeds  were  sent  to  Farrer,  the 
'-         ^  plaintiff's  trustee;  where  it  would  not,  it  was  kept  a  profound  secret 
from  him,  although  Mackreth  had  promised  that  nothing  should  be  done  with- 
out the  latter  being  consulted.     That  Garforth  was  the  agent  of  Mackreth,  not 
of  Fox,  is  apparent :  he  was  privy  to  the  whole  transaction  with  Page.     If  he 
was  the  agent  of  Fox,  he  should  have  given  him  notice  of  that  transaction  ;  if 
he  was  not,  the  utmost  confidence  is  given  to  Mackreth :  Fox  takes  his  word 
in  everything ;  he  gives  up  to  his  opinion  Jackman's  valuation  and  his  own 
judgment ;  and  at  twelve  o'clock  at  night  sells  him  the  estate  at  his  own  price, 
which  was  10,000Z.  below  Jackman's  valuation.     So  with  respect  to  the  fur- 
niture :  it  is  sold  at  Mackreth's  valuation,  though  it  included  five  hundred 
pounds'  worth  added  by  Fox  himself  to  the  furniture  left  by  Lord  Bingley. 
Mackreth  through  the  transaction  affected  to  be  the  friend  of  Fox,  and  by  his 
conversation  with  Farrer,  admitted  himself  to  be  a  trustee  for  Fox ;  for  that 
conversation  cannot  be  explained  by  Mackreth's  being  to  have  the  purchase- 
money  to  pay  debts,  as  that  agreement  did  not  subsist  at  the  time,  the  agree- 
ment at  that  time  only  being  that  the  purchase-money  should  pay  the  debts 
charged  on  the  estate.     Enough  has  been  stated  to  show  that  Fox  was  in  the 
situation  to  be  the  object  of  fraud,  that  a  trust  was  reposed  in  Mackreth,  and 
that  fraud  has  been  practised  upon  him ;  and,  therefore,  sufficient  to  maintain 
the  declaration  in  the  decree.     But  it  has  been,  and  will  be  again,  endeavoured 
to  protect  Mackreth,  by  arguing  that  the  case  does  not  fall  under  any  of  the 

1  This  injunction  was  dissolved  hj  Lord  Thurlow,  but,  as  he  afterwards  confessed,  by 
mistake,  see  Ex  parte  Lacey,  6  Yes.  627. 
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heads  of  fraud.  To  this  it  has  been  answered  by  his  Honor,  that  it  was  such 
a  transaction  as  could  not  be  maintained,  but  that  it  did  fall  within  the  cases 
of  young  men,  having  estates  in  possession  and  in  reversion,  and  dealing  with 
a  man  of  business,  and  of  advantage  taken  of  their  distress,  except  that  this 
case  had  the  pre-eminence,  as  being  the  case  where  confidence  had  been  so 
much  abused.  It  was  also  argued,  that  inadequacy  of  price  was  not  a  ground 
for  setting  aside  the  bargain,  though  it  has  been  frequently  decided,  that, 
*where  the  inadequacy  is  very  great,  that  has  been  a  ground  for  re-  ^^^  ^^-. 
scinding  the  transaction  :  Chesterfield  v.  Janssen,  1  Atk.  301 ;  2  Yes.  •- 
125.  The  real  value  of  the  estate  here  was  50,500?.  and  it  is  sold  for  39,500?. ; 
the  inadequacy,  therefore,  proves  the  abuse  of  confidence;  and,  though  it  is 
undoubtedly  true  that  every  contract  improperly  made  shall  not  be  rescinded, 
yet  a  contract  grossly  inadequate  and  founded  in  breach  of  confidence,  will 
surely  be  set  aside ;  though  the  Court  cannot  afi*ect  the  strict  rule  of  morality, 
and  can  only  enforce  what  Mr.  Maddocks  called  a  technical  morality,  yet,  in 
the  case  of  a  trustee  or  a  person  standing  in  a  situation  of  which  he  can  avail 
himself,  the  Court  will  not  sufi"er  him  to  derive  advantage  from  that  circum- 
stance. Here  every  art  was  used  to  impress  Fox  with  the  idea  that  Mackreth 
and  Garforth  were  his  friends,  though  the  transactions  with  respect  to  the 
annuities  show  them  very  much  otherwise.  Mackreth  certainly  derived  an 
advantage  from  his  situation  :  Fox  never  was  out  of  his  debt.  To  deal  with 
him  at  all  was  a  fraud  on  the  part  of  Mackreth  :  Osmond  v.  Fitzroy,  3  P. 
Wms.  129.  There  was  nothing  like  the  confidence,  or  the  abuse  of  the  con- 
fidence, in  Gwynne  v.  Heaton,  1  Bro.  C.  C.  1,  that  there  is  in  the  present  case; 
yet  there  the  transaction  was  set  aside.  Here  the  confidence  reposed  in  Mack- 
reth is  made  use  of  to  induce  a  confidence  in  Garforth.  The  same  person 
being  employed  on  both  sides,  has  been  considered,  in  the  case  of  Sir  P.  Jen- 
nings ClerJce  v.  Smith,  at  the  Rolls  lately,  as  a  sufficient  badge  of  fraud  to  set 
aside  a  transaction.  There,  Sir  Philip  had  bought  an  annuity  of  Smith ;  the 
same  person  was  concerned  as  attorney  on  both  sides,  and  had  not  taken  pro- 
per care  of  the  security  :  his  Honor  thought  that  a  sufficient  ground  on  which 
to  direct  an  inquiry.  Then,  with  respect  to  the  confirmations,  none  of  the 
facts  come  within  the  cases  which  have  been  held  to  be  confirmations;  in  order 
to  be  such,  they  must  amount  to  a  release  of  action.  The  reason  given  in 
Chesterfield  v.  Janssen^  for  holding  it  a  confirmation  was,  that  Spencer  knew 
all  the  transaction,  and  that  he  was  entitled  to  set  it  aside.  In  the  present 
case,  the  suffering  the  duplicates  to  be  made  of  the  deed  is  a  *mark  of  r^^-.  ^o-i 
confidence,  but  by  no  means  amounts  to  confirmation,  as  it  was  done 
without  any  knowledge  in  Fox  that  he  could  impeach  the  transaction.  Baugh 
V.  Price,  1  Wils.  Exch.  320,  was  a  case  where  all  the  acts  were  repeated,  yet 
held  no  confirmation  :  Taylor  v.  Rochford,  2  Bro.  P.  C.  281.  No  act  can  be 
a  confirmation  of  a  preceding  contract  but  what  is  done  with  full  knowledge 
of  that  contract :   Cole  v.  Gibson,  1  Ves.  503. 

Mr.  Ambler,  Mr.  MadocJcs,  Mr.  Selwyn,^  Mr.  Ainge,  and  Mr.  Ilargrdve, 

1  Mr.  Selwyn  read,  as  part  of  his  speech,  a  note  of  what  the  Lord  Chancellor  (Thur- 
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for  the  defendant  and  appellant  Mackreth. — The  Master  of  the  Kolls  has 
decreed  11,000/.  to  be  paid  by  Mackreth  to  Fox.  We  shall  submit  to  the 
Court,  that  his  Honor  has  gone,  in  making  the  decree,  further  than,  from 
any  of  the  cases,  or  from  the  reason  of  the  thing,  he  ought  to  have  done. 
It  will  be  necessary,  in  order  to  show  this,  to  state  the  progress  of  the  cause. 
The  first  bill  was  filed  in  the  name  of  Fox,  in  June,  1781,  three  years  after 
the  purchase  by  Mackreth ;  another  bill  was  filed  in  February,  1782.  In 
March,  a  motion  was  made  for  an  injunction  to  restrain  Mackreth  from  pro- 
ceeding on  the  annuity  bond.  Mackreth's  answer  was' read  against  that  appli- 
cation ;  and  your  Lordship  was  of  opinion,  that  there  should  be  no  injunction, 
there  being  no  surprise  upon  Fox,  nor  any  fraud  imputable  to  Mackreth. 
Then,  for  the  purpose  of  introducing  creditors  into  the  cause,  in  May,  1782, 
an  assignment  is  made  by  Fox  of  his  estates  to  four  trustees,  Mr.  Pitt,  Mr. 
^  Hoare,  Mr.  *01iver,  and  Mr.  James  Farrer,  in  trust,  to  pay  debts.     In 

L  J  1784,  Mr.  0.  Farrar  releases  himself,  and  in  June  in  the  same  year 

a  bill  is  filed  by  the  three  trustees,  to  have  the  benefit  of  the  suit  begun  by 
Fox  :  this  artifice  was  used  in  order  to  have  the  advantage  of  the  plaintiffs 
appearing  as  creditors.  The  cause  came  on  to  be  heard  in  the  same  manner 
as  if  brought  by  Fox.  The  decree  is  wrong,  both  in  the  declaration  and  in 
the  direction.  We  contend,  first,  that  there  was  no  confidence  reposed  by 
Fox  in  Mackreth ;  secondly,  whether  there  was  a  confidence  reposed  or  not, 
there  was  no  abuse  of  it ;  thirdly,  that  neither  the  declaration,  facts,  nor  cir- 
cumstances support  the  directions.  With  respect  to  the  first  head,  there  is 
no  circumstance  by  which  a  confidence  can  be  shown  to  have  been  reposed 
in  Mackreth.     He  was  only  a  trustee  as  to  the  28,403?.  balance,  to  apply  it 

low)  said  on  discharging  the  order  for  the  injunction,  to  the  following  purpose:*  Lord 
Chancellor. — It  is  impossible  to  observe,  that  one-fifth  more  has  been  paid  for  the  estate, 
and  not  to  wish  that  the  first  owner  should  have  the  advantage.  I  have  tried,  on  the 
head  of  every  one  observation,  whether  I  could  decree  that  Mackreth  should  be  a  trus- 
tee for  Fox,  for  the  difference  of  value  in  the  estate.  I  attended,  with  great  care,  to  see 
whether  I  could  find  any  surprise  on  Mr.  Fox,  but  the  whole  case  begins  and  ends  with 
the  circumstance  of  an  advantage  being  made  in  point  of  price.  If  Mackreth  had 
sold  the  estate  to  A.  (being  a  trustee  for  Mackreth),  the  case  could  not  have  stood;  but 
Mackreth  lost  the  character  of  a  trustee  when  he  became  a  purchaser  of  the  estate.  The 
rental  was  extended  into  particulars,  for  the  purpose  of  calculating  the  true  value  of  the 
estate.  It  is  not  argued,  that  the  rental  was  unfair.  Jackman's  calculation  was  pressed 
by  Fox  upon  Mackreth ;  deliberation  was  had,  and  the  difference  split  between  them. 
A  slight  memorandum  was  made  by  Mr.  Garforth,  who  acted  as  agent  for  Fox ;  and  his 
memorandum  was  laid  before  Mr.  Burton,  at  the  bar.  It  is  not  on  the  28th  of  January 
that  the  agreement  is  signed  by  Fox ;  but  it  is  a  deliberate  act  by  Fox  at  the  distance 
of  twenty-two  days.  The  whole  impeachment  of  the  transaction,  which  is  now  opened, 
is  upon  the  diflfereuce  of  price.f  It  does  not  appear  to  me,  that,  at  the  time  of  the  pur- 
chase, a  greater  price  could  have  been  produced  in  the  common  course  of  business  of 
sale  of  estates. 

*  This  injunction  was  dissolved  upon  a  clear  mistake:  Ex  parte  Lacey,  6  Ves.  621 ; 
vide  note,  post. 

f  The  price  given  for  the  estate,  according  to  the  principle  upon  which  the  case  was 
ultimately  decided,  was  immaterial. 
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in  the  payment  of  debts,  for  which  sum  he  has  accounted ;  certainly  every 
trust  implies  a  confidence ;  but  not  such  a  confidence  as  is  meant  in  the 
decree,  as  a  trust  to  be  abused.  If  the  trustee  does  not  perform  his  trusty 
it  is  a  breach  of  trust,  not  an  undue  advantage  of  his  situation.  Where  a 
person  treats  with  another  without  the  power  of  inquiring  into  the  value? 
and  makes  an  improper  bargain,  that  is  taking  an  undue  advantage;  but  that 
is  not  the  case  of  a  trust.  The  declaration  is,  that  Mackreth  has  taken  an 
undue  advantage  of  his  situation ;  and,  therefore,  is  to  be  considered  as  a 
trustee  for  the  plaintiff:  this  could  refer  only  to  the  purchase,  not  to  the  loan 
or  the  annuity,  and  these  cannot  be  said  to  be  transactions  of  confidence  * 
farther,  can  the  purchase  be  so  considered  ?  Two  persons  are  dealing  for  an 
estate.  Mr.  Fox  wants  an  extravagant  price ;  Mr.  Mackreth  wants  to  pur- 
chase at  a  reasonable  one  :  both  argued  as  to  the  value.  Fox  had  a  valuation 
as  well  as  Mackreth,  and  a  fair  price  was  given.  If  so,  the  declaration  can- 
not be  right.  Secondly,  the  bill  is  filed  to  attack  every  transaction  between 
the  parties,  and  to  make  the  whole  appear  as  one  system  of  fraud,  yet  if  they 
can  succeed  in  the  point  of  the  purchase,  it  is  all  they  want ;  the  other  cir- 
cumstances are  thrown  in  to  give  weight  to*the  main  point,  that  Mack- 
reth  shall  account  for  11,000^.  received  from  Page;  that  is,  for  6500?.  ^  -■ 

more  than  Jackman's  valuation.  The  true  question  is,  whether  Mackreth 
is  a  fair  purchaser  of  the  estate  at  39,500?.  ?  There  is  no  pretence  that  ho 
ever  refused  to  let  the  annuities  be  redeemed — two  of  them,  in  fact,  were 
redeemed ;  nor  is  there  any  ground  to  quarrel  with  the  loan.  Mackreth  had 
no  dealings  with  Mr.  Fox  during  his  minority ;  he  did  not  even  know  him 
at  that  time.  The  first  application  to  Mackreth  was  from  Garforth,  to  buy 
an  annuity.  Garforth  was  connected  with  Fox  for  the  purpose  of  borrowing 
money.  If  none  of  the  articles  themselves  are  sufficient  to  impeach  Mackreth, 
being  taken  together,  they  will  not  do  so.  As  to  the  annuities,  Fox  sought 
Mackreth.  In  December,  1777,  he  granted  him  two  annuities,  amounting  to 
SOOl.  a  year;  part  of  the  500?.  a  year  annuity  was  the  property  of  Mackreth, 
but  the  annuity  was  taken  in  the  name  of  Dawes,  and  was  at  six  years'  pur- 
chase. Fox  had  been  of  age  a  month  before  Mackreth  knew  of  his  intention 
to  suffer  a  recovery  in  the  ensuing  Michaelmas  Term.  It  is  said,  Mackreth, 
knowing  this,  should  not  have  entered  into  this  contract ;  but  there  is  no 
reason  why  he  should  not.  Fox  had  at  that  time  only  a  life  estate,  and  could 
make  no  security  but  a  grant  of  an  annuity.  Six  years'  purchase  was  then 
allowed  of  as  the  common  price.  In  a  case  of  Floyer  v.  Sherard^  before 
Lord  Hardwicke,  Hil.,  1740,  Floyer  had  bought  of  Sherrard  an  annuity  at 
six  years'  purchase,  secured  upon  money  in  the  funds,  in  the  names  of  trus- 
tees. He  filed  his  bill  against  the  trustees  to  pay  the  annuity :  the  objection 
was,  that  Sherrard  was  a  man  in  distress,  and  that  only  six  years'  purchase 
was  given  for  the  annuity.  Lord  Hardwicke  said,  this  case  differed  from 
that  of  young  heirs,  because  Sir  B.  Sherrard,  the  father,  was  in  possession  of 
the  estate.     A  sale  of  an  annuity,  not  redeemable,  was  not  an  usurious  trans- 

1  Amb.  18. 
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action ;  where  they  are  made  redeemable,  the  Court  has  thought  it  an  evasion 
of  the  law.     As  to  the  price  of  an  annuity,  it  is  the  most  uncertain  thing  in 
the  world ;  taking  it  upon  the  highest  calculation,  it  is  only  one  year's 
L  J  *purchase  under  the  value ;  and  the  Court  will  not  set  it  aside  on  that 

account.  Then  as  to  the  security;  if  he  had  taken  it  on  the  estate,  it  would 
have  been  good.  It  was  done  on  bond  and  judgment,  without  insurance  of 
the  life.  Every  hardship  which  occurs  in  this  case  is  such  as  must  occur  in 
every  case  of  the  kind.  Then  this  annuity  was  not  redeemable.  Lord  Hard- 
wicke's  opinion  on  this  subject  appears  to^^have  been,  that  a  redeemable  an- 
nuity is  usurious.^ 

\_Lo7'd  Chancellor. — I  do  not  believe  that  has  ever  been  decided.  It  is 
certainly  a  ground  to  suspect  a  shift;  but  there  is  no  decided  case,  that  the 
annuity  being  redeemable  will  make  the  transaction  usurious.^] 

With  respect  to  consulting  Farrer,  that  was  not  Mackreth's  business,  if 
Fox  did  not  choose  so  to  do.  If  it  was  anybody's  business  to  advise  Fox,  it 
was  rather  Farrer's  than  Mackreth's.  The  next  transaction  is,  the  recovery 
suffered  in  Michaelmas,  1777  ;  the  legal  estate  was  by  it  vested  in  Farrer,  to 
protect  it  against  the  annuitants  and  creditors.  He  was  mistaken  with  res- 
pect to  this  matter,  for  a  judgment  creditor  could  have  taken  out  execution 
against  the  estate  of  the  cestui  que  trust,  the  same  as  if  it  was  a  legal  estate. 
As  to  the  application  for  the  loan  of,  first  2000?.,  then  3000?.,  what  ground  is 
there  to  quarrel  with  that  ?  In  that  transaction  Farrer  was  consulted ;  he 
was  present  at  the  execution  of  the  mortage  deed,  and  proves  the  payment  of 
the  money.  Two  objections  are  made  to  it;  first,  that  Mackreth  took  the 
legal  estate  out  of  Farrer ;  but  Farrer  thought  it  right  that  Mackreth  should 
have  the  legal  estate.  Secondly,  the  other  objection  is,  that  it  was  part  of  the 
system,  and  having  the  legal  estate  would  assist  them  in  carrying  it  into  execu- 
tion ;  but,  if  it  was  wrong,  Farrer  ought  not  to  have  parted  with  the  legal 
estate  :  no  objection  was  made  to  Mackreth's  being  mortgagee  in  fee.  Again, 
it  is  objected,  that  Mackreth  did  not  then  turn  the  annuity  into  a  debt;  but 
Fox  wanted  the  3000?.  immediately,  and  it  might  not  occur  to  Mackreth  to 
turn  the  annuity  into  a  debt.  The  next  matter  is,  the  transaction  with  res- 
r*1071  P^^^  *^  *^^  trust.  *Mackreth  did  not  propose  himself;  this  was  prov- 
ed by  Farrer,  who  says  it  was  proposed  either  by  himself  or  Fox. 
Mackreth  says,  in  his  answer,  that  he  did  not  propose  himself;  Farrer  declin- 
ed being  a  trustee  ;  and  then  Mackreth  proposed  Dawes,  as  being  acquainted 
with  annuity  business.  Farrer  approved  of  Dawes,  and  Garforth  took  his 
instructions  from  Farrer.  A  copy  of  the  particulars  was  delivered  to  Mack- 
reth. On  the  6th  of  January,  1778,  the  draft  of  the  conveyance  was  sent  to 
Farrer,  who  returned  it  on  the  7th,  with  this  observation ;  that  it  was  not  as 
he  expected ;  for  the  annuities  were  carried  down  to  the  time  of  the  sale, 
whereas  they  were  to  be  turned  into  loans ;  and  that  Mackreth  and  Dawes 

1  See  Floyer  v.  Sherrard,  Amb.  19. 

2  It  is  now  fully  established  that  such  a  transaction  is  legal.  See  Irnham  v.  Child,  1 
Bro.  C.  C.  92  ;  Lord  Portmore  v.  Morris,  2  Bro.  C.  C.  219,  Amb.  244,  note  (3),  Blunt's 
edition. 
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were  to  have  tlie  whole  authority  to  sell  without  any  consent  of  Fox.  There 
had  only  been  a  conversation,  in  which  it  had  been  proposed  to  turn  the 
annuities  into  a  loan.  Then  as  to  the  sale  itself.  On  the  16th  of  Janu- 
ary, Fox  and  Mackreth  treat  on  the  subject.  Mackreth  oifered  37,000?.,  at 
last  39,500?.,  including  the  furniture,  and  securing  Mrs.  Fox's  (the  mother's) 
jointure.  This  agreement  was  put  into  writing  by  Garforth  :  no  objection  is 
made  to  the  form  of  the  writing.  On  the  28th  of  January,  the  contract  was 
signed  by  Fox  and  Mackreth.  The  conveyance  was  laid  before  Farrer,  and 
executed  on  the  24th  of  April ;  so  that  it  was  incomplete  from  January  to 
April.  The  objection  now  taken  and  relied  upon  is,  that  Majskreth  was  a 
trustee,  and,  therefore,  could  not  contract  for  the  purchase  of  the  estate  :  but 
we  deny  that  he  was  a  trustee ;  and,  even  though  he  were  so,  he  might  pur- 
chase upon  fair  terms.  They  contend,  on  the  other  side,  that  the  trust  deed 
was  executed,  and  Mackreth  bound  not  to  contract  with  his  cestui  que  trust. 
It  is  true,  it  was  executed  by  Fox :  for,  during  the  conversation  about  the 
purchase.  Fox,  not  agreeing  to  sell  at  the  price  then  offered  by  Mackreth,  exe- 
cuted the  trust  deed,  but  continued  the  conversation  relative  to  the  purchase, 
the  trust  deed  lying  all  the  while  upon  the  table.  If  the  conversation  had 
ceased,  the  deed  would  have  had  effect ;  as  it  was,  it  was  a  nullity.  Then  how 
can  it  operate  as  a  trust  ?  *It  was  a  trust  intended,  if  they  will —  p^-i  no-i 
commenced,  but  at  the  same  moment  put  an  end  to — never  acted 
under,  but  broke  off  immediately.  But,  even  supposing  him  to  be  a  trustee, 
he  might  contract  for  the  estate,  so  that  he  did  but  deal  fairly.  "We  admit 
that  a  trustee  cannot  purchase  for  his  own  benefit.  If,  as  a  trustee,  he  had 
conveyed  to  a  third  person  as  a  trustee  for  himself,  that  would  be  void ;  but 
there  is  no  case  which  has  decided  that  the  cestui  que  trust  cannot  sell  to  his 
trustee.  On  the  contrary,  it  was  done  in  the  case  of  Clarke  v.  Swaile,^ 
before  Lord  Northington,  where  Sir  Samuel  Clarke,  by  the  advice  of  Swaile, 
conveyed  the  estate  in  question  to  him  to  sell  for  payment  of  debts.  Swaile 
endeavored  to  sell  the  estate  but  could  not  meet  with  a  purchaser.  Swaile 
afterwards  treated  for  and  purchased  the  estate,  which  was  conveyed  to  him  at 
a  fair  price,  and  the  money  was  applied  in  payment  of  Sir  Samuel  Clarke's 
debts.  Another  deed  was  afterwards  executed  on  account  of  a  variance  in 
the  description  of  the  estate,  and  a  third,  occasioned  by  a  variance  of  the 
boundaries.  This  last  was  executed  by  Sir  Samuel  Clarke  and  Kobert,  his 
brother.  Sir  Samuel  died,  and  Robert  (now  Sir  Robert)  filed  his  bill,  on  the 
ground  of  a  confidence  being  placed  by  Sir  Samuel  in  Swaile  as  his  attorney, 
and  that  his  circumstances  were  such  that  he  durst  not  quarrel  with  him. 
Lord  Northington  said,  as  to  the  cestui  que  trust  dealing  with  the  trustee,  he 
did  not  much  like  it ;  but,  upon  the  whole,  he  did  not  see  any  principle  on 
which  he  could  set  the  transaction  aside.  In  the  present  case  there  is  no 
species  of  fraud ;  it  is  not  even  attempted  to  be  stated  in  the  bill ;  but  they 
argue,  that,  from  the  case  itself,  there  is  an  implied  fraud  :  the  parties  met  for 
a  very  different  purpose  ]  there  is  no  color  to  say  it  was  to  draw  Fox  into  a 

1  2  Eden,  134.     See  also  Coles  v.  Trecothick,  9  Ves.  234 ;  Morse  v.  Eoyal,  12  Ves.  355. 
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salQ  at  an  under-value.  In  Floyer  v.  JSherrard,  Lord  Hardwicke  relied  on 
there  being  no  proposal  coming  from  Floyer.  Then  as  to  the  argument,  that 
Fox  was  in  distress :  he  was  upon  the  eve  of  extricating  himself  from  any 
distress  he  might  have  been  in;  he  was  of  age;  and  there  is  nothing  to  prove 
r*l  0Q1  ^^y  weakness  of  mind,  or  *incapacity  of  any  kind.  He  was  perfectly 
competent  to  act.  He  asked  45,000^.,  and  for  that  purpose  produced 
Jackman's  valuation.  Mackreth  objected  that  it  was  thirty-five  years'  pur- 
chase for  houses  and  land,  which  was  a  monstrous  price,  and  oiFered  fourteen 
years'  purchase  for  the  cottages  and  thirty  for  the  land,  amounting  to  37,000^. 
He  afterwards  advanced  to  39,500?.  Fox  then  insisted  on  42,000?.  Fox  had 
a  particular.  It  is  said  Mackreth  had  a  valuation ;  but  not  a  word  of  that 
is  in  proof.  Farrer  not  being  present  at  the  final  agreement,  is  the  next 
head  of  objection.  But  if  Mr.  Fox  did  not  choose  to  have  him  present,  it 
could  not  be  incumbent  on  Mackreth  to  send  for  him  :  besides,  the  draft  of 
the  conveyance  was  sent  to  him  :  and  if  the  price  was  not  adequate  to  the  value, 
or  there  was  anything  wrong  in  the  contract,  Farrer  should  have  objected  to  it, 
and  have  advised  Fox  not  to  proceed ;  on  the  contrary,  it  appears  by  his  letter 
of  the  7th  of  April,  1788,  that  he  approved  of  the  conveyance,  except  that  he 
objected,  in  some  respects,  to  the  mode,  and  to  the  money  remaining  in  the 
hands  of  Mackreth  for  payment  of  Fox's  debts ;  but  to  the  purchase  itself  Farrer 
never  objected.  "With  respect  to  the  money  remaining  in  Mackreth' s  hands, 
that  does  not  go  to  the  merits  of  the  case,  though  the  gentlemen  on  the  other  side 
have  treated  it  as  a  badge  of  fraud.  Mackreth  accounted  for  the  application 
of  every  shilling  of  the  money,  with  interest  for  the  time  it  remained  in  his 
hands.  We  have  no  objection  to  an  account  being  decreed  with  respect  to 
the  application  of  the  money.  Then  with  respect  to  the  confirmations,  they 
are  very  strong.  We  do  not  dispute  the  principle,  that  whilst  the  distress 
continues  subsequent  acts  shall  not  be  held  to  be  confirmations.  It  appearing 
upon  the  sale  to  Page,  that  part  of  the  estate  which  had  been  sold  as  freehold 
really  was  copyhold,  Fox,  on  the  19th  of  August,  1779,  executed  a  warrant 
of  attorney  to  surrender  the  same.  This  was  not  clandestinely,  but  openly 
applied  for;  it  was  a  conveyance  of  a  part  of  the  estate  which  was  not  con- 
r*l  1 01  ^^y^^  before.  He  afterwards  executed  duplicates  of  the  deeds.  The 
*purchasers  from  Page  in  parcels  wishing  to  have  original  deeds,  Farrer 
made  no  objection,  if  they  would  indorse  upon  the  deeds  that  they  were  dupli- 
cates. 

[Lord  Chancellor. — He  expressly  stipulated  that  the  execution  of  these  deeds 
should  not  be  a  confirmation.] 

The  real  cause  of  the  suit  is,  that  Mr.  Page  has  given  50,500?.  for  the  estate. 
Mr.  Fox  rested  under  the  sale  till  1781,  when  that  sale  was  discovered ;  but 
an  advanced  price  being  afterwards  obtained  is  no  reason  for  setting  aside  a 
previous  fair  sale  of  lands.  To  assert  that  it  is,  would  be  too  much,  where 
there  is  no  fraud.  The  price  of  50,500?.  paid  by  Page  was,  in  fact,  a  pretium 
afi"ectionis ;  it  was  5500?.  more  than  Jackman  had  valued  it  at,  or  Fox  ever 
thought  of  getting  for  it.  Having  shown,  then,  that  Mackreth  was  no  trustee? 
and  that  the  separate  acts  are  fair,  there  can  be  no  fraud  in  them  taken  col- 
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lectively ;  yet  the  argument,  juncta  juvant,  is  relied  on  in  ttis  case.  There 
is  only  one  case  in  which  that  argument  has  prevailed ;  indeed,  it  is  only  fit  to 
have  a  popular  effect,  not  to  be  used  in  a  court  of  justice.  It  only  applies  to 
a  case  made  use  of  in  circumstances  which  all  terminate  in  one  point,  and 
which  cannot  be  accounted  for  any  other  way.  It  is  said,  the  circumstances 
in  this  case  are  all  linked  in  one  chain — that  they  all  tended  to  the  making  an 
unreasonable  purchase;  but  the  other  side  have  not  been  able  to  connect  them. 
The  treaty  for  the  annuities  and  the  purchase  are  separate  and  unconnected ; 
therefore  it  is  to  be  hoped  that  the  argument  -used,  viz.  that,  although  the 
separate  articles  were  not  sufficient  to  set  aside  the  transaction,  yet  that  alto- 
gether they  are  sufficient,  will  meet  the  same  fate  here  that  it  did  in  Parlia- 
ment in  the  case  alluded  to,^  and  that  this  Court  will  reverse  the  attainder  and 
restore  Mr.  Mackreth  in  blood. 

Mr.  Mansfield,  in  reply. — It  is  not  to  be  denied  that  the  large  price  at  which 
the  estate  has  been  sold  to  Mr.  Page  is  the  cause  of  the  present  suit.  It  is 
that  advance  of  price  which  affords  the  strongest  evidence  of  the  purchase  by 
Mackreth  being  fraudulent.  Mackreth  and  Grarforth  are  to  many  intents  one 
and  the  same.  The  *decree  against  Mackreth  is,  that  he  shall  deliver  (-*i-i-|-i 
up  all  papers  which  are  in  his  hands.  The  present  case  contains  fewer 
contested  facts  than  generally  occur  in  similar  matters;  and  the  remedy  which 
lies  with  the  Court  is  a  very  evident  one.  It  has  been  argued  that  the  Court 
cannot  enforce  an  absolute,  but  only  a  technical  morality.  I  know  of  no  such 
term  as  "  technical  morality,^^  that  has  ever  been  applied  in  this  or  any  other 
case ;  but  where  one  person  has  obtained  an  unfair  advantage  over  another,  the 
province  of  a  Court  of  equity  is  to  give  the  latter  redress.  Lord  Coke,  in  his 
First  Institute,  has  very  shortly  defined  the  office  of  this  Court  to  extend  to 
cases  of  "  covin,  accident,  and  all  deceit  for  which  there  is  no  remedy  in  a 
court  of  law."  What,  then,  is  the  true  question  in  the  present  case  ?  The 
Master  of  the  Rolls  has  founded  his  decree  in  a  confidence  reposed  by  Fox  in 
Mackreth.  The  question  is  only  as  to  the  inference  to  be  drawn  from  the  facts. 
In  order  to  make  out  the  confidence  reposed  by  Fox  in  Mackreth,  a  few  circum- 
stances are  to  be  attended  to.  Mr.  Fox  came  of  age  in  August,  1777.  Yery 
soon  after  that  (in  September,  1777,)  the  connexion  between  him  and  Mack- 
reth began.  The  first  step  was  the  purchase  of  two  annuities,  at  six  years' 
purchase ;  then  the  loan  of  3000?.  on  mortgage  of  the  Surrey  estate ;  then 
Mackreth  engages  to  become  a  trustee  to  sell  the  estate  for  payment  of  debts, 
apparently  with  no  other  intention  than  to  relieve  Fox's  necessities.  On  the 
16th  of  January  they  met  to  execute  the  trust  deed;  but  the  meeting  termi- 
nated in  the  agreement  for  the  sale  of  the  estate.  On  the  24th  of  April  there 
is  a  conveyance  of  the  estate,  and  Fox  has  nothing  to  show  for  the  balance  of 
28,403?.  but  Mackreth's  accountable  receipt  and  charge  of  the  money  on  the 
Surrey  estate.  On  the  21st  of  March,  Mackreth  had  sold  the  estate  to  Page 
for  50,500?.  Towards  the  close  of  1778  he  had  lent  Fox  1000?. ;  in  June, 
1779,  there  was  a  treaty  for  an  annuity,  part  of  the  consideration  for  which 

1  The  case  alluded  to  is  that  of  Lord  Strafford. 
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was  to  be  the  1000?.  The  account  made  up  in  1778  is  agreed  on  all  hands  to 
be  a  false  one.  In  June,  1770,  another  account  was  made  up.  Then  Mack- 
r*1 1  '>n  ^^*^  *applied  for  duplicates  of  the  conveyances,  which  Fox  complied 
*^  with.  These  are  the  material  facts,  from  which  it  is  impossible  to 
doubt  that  the  fullest  confidence  was  reposed  by  Fox  in  Mackreth,  and  that 
Mackreth  did,  on  the  16th  of  January,  take  an  undue  advantage  of  that  confi- 
dence. Every  transaction  of  that  day  shows  that  Mackreth  represented  him- 
self as  Fox's  friend.  The  account  given  by  Mackreth,  in  his  answer,  relative 
to  the  loan  of  3000?.  and  the  annuity,  is  contradicted  by  the  evidence.  A  full 
confidence  is  not  to  be  expected  to  an  answer  in  general,  which  is  proved  false 
in  any  particular.  Suppose  it  to  be  true  that  the  proposal  for  the  sale  came 
on  the  16th  of  January  from  Fox,  how  easy  was  it  for  Mackreth  to  suggest 
that  an  immediate  sale  would  be  better  than  entering  into  a  trust  deed,  and  to 
make  the  formal  proposal  come  from  Fox,  though  the  suggestion  was  his  own  ? 
But  be  this  as  it  may,  no  just  inference  is  to  be  drawn  from  it  to  the  merits 
of  the  cause.  Fox  entered  into  the  contract  with  Jackman's  valuation  in  his 
hand,  and  at  twelve  o'clock  at  night  drops  his  price  to  39,500?.  How  is  this 
to  be  accounted  for  but  by  his  confidence  in  Mackreth  ?  If  the  sale  had  been 
fair  and  open,  I  should  be  precluded  from  these  observations;  but  there  never 
was  a  contract  which  was  more  suspicious,  from  the  characters  of  the  parties 
concerned.  The  counsel  on  the  other  side  have  said,  that,  when  they  were 
treating  for  the  sale,  the  confidence  was  over,  and  that  they  were  in  a 
market ;  but  it  is  impossible  a  sale  could  be  negotiated  under  circumstances 
more  private.  It  is  as  near  the  case  of  a  trustee  selling  to  himself  as  can 
possibly  be ;  but  still  it  shows  what  opinion  Fox  had  of  Mackreth.  It  is 
highly  probable  that  the  latter  had  the  sale  in  his  contemplation  when  he 
made  the  appointment.  This  is  rendered  probable  by  his  having  a  valua- 
tion. This  observation  has  received  no  answer,  except  that  it  was  natural, 
that,  in  order  to  sell  as  a  trustee,  he  should  have  a  valuation ;  but  no  no- 
tice was  given  to  Fox  of  that  valuation  by  Hampton.  Fox  and  his  agents 
r*l  1  m  ^^^®  ^^P*  ^^  *^®  *^^^^  ^^  *^  *^^*  survey.  Mr.  Fox  came  to  *Grarforth's 
to  meet  Mackreth  as  a  friend,  where  Mackreth,  having  in  his  pos- 
session a  valuation^  and  concealing  that  fact,  induced  Fox  to  sell  for  5500?. 
less  than  the  only  valuation  he  had.  If  there  was  nothing  more  in  the  case, 
Mackreth  ought  not  to  retain  the  great  advantage  he  has  made.  As  a 
friend,  Mackreth  should  have  let  Fox  know  he  had  sold  the  estate  to  him 
for  11,000?.  less  than  he  (Mackreth)  had  contracted  to  sell  it  for  to  Page. 
Then  Fox  parts  with  the  estate  on  a  bare  accountable  receipt  and  a  charge 
upon  the  estate.  The  money  is  not  deposited  in  the  hands  of  any  banker,  and 
the  estate  is  conveyed  to  Page  without  any  notice  of  the  charge,  which  made 
an  end  of  the  charge.  This  plainly  shows  that  Fox  trusted  entirely  to 
Mackreth.  The  settlement  of  the  account  is  another  mark  of  the  most  implicit 
confidence,  and  the  whole  transaction  as  to  the  loan  and  the  annuity  proves 
the  same ;  but  the  gentlemen  on  the  other  side  say,  that  the  accumulation  of 
the  facts  is  immaterial,  and  that  the  application  of  juncta  juvant  ought  to  have 
no  weight.     If  it  was  proved  that  the  transaction  of  the  16th  of  January  was 
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perfectly  fair,  I  allow  their  argument  would  apply ;  but  whilst  the  great  ques- 
tion of  evidence  is  with  respect  to  the  fairness  of  the  transaction  of  the  16th 
of  January,  it  is  material  to  show  the  complexion  of  the  whole  transaction 
taken  together,  and  especially  the  power  Mackreth  had  over  Fox.  This  has 
the  more  weight,  because  it  is  incumbent  on  Mackreth  to  prove  that  the  trans- 
action of  the  16th  of  January  was  fair  and  honest.  To  whom  is  it  to  be  im- 
puted but  to  him,  that  there  was  no  witness  of  the  transaction  ?  He  ought 
not  to  have  entered  into  such  a  treaty  with  a  young  man,  without  having  a 
witness  present.  The  whole  transaction  speaks  the  truth  of  the  Master  of  the 
Eolls'  declaration,  that  there  was  a  confidence  reposed  in  Mackreth ;  and  it 
will  need  very  little  argument  to  prove  that  that  confidence  was  abused.  Either 
Mackreth  had  a  valuation  at  the  time  of  the  treaty,  or  not.  If  he  had  not,  he 
induced  Fox  to  sell  at  5500?.  less  than  his  own  valuation ;  if  he  had,  he  con- 
cealed that  circumstance  from  Fox,  and  now  ^conceals  it  from  the 
Court.  Another  thing  that  is  urged  is,  that  Fox  has  confirmed  the  L  -1 
transaction.  If  he  has  confirmed  it,  I  admit  it  cannot  be  rescinded;  but  the 
first  preliminary  to  a  confirmation  is,  that  the  party  should  be  previously 
apprized  what  it  is  he  confirms.  When  the  present  comes  to  be  compared 
with  the  confirmations  in  the  cases  where  they, have  been  held  to  bind,  it  is 
very  unlike  them  -,  for  none  of  them,  except  the  execution  of  the  duplicates  of 
the  conveyances,  have  the  least  tendency  to  confirm.  They  are  mere  con- 
sequential acts.  In  Chesterfield  v.  Janssen,  and  Cole  v.  Gibson  there  were 
clear  acts  of  confirmation.  Here  they  are  only  carrying  the  contracts  into 
execution ;  and  the  execution  of  the  duplicates  only  shows  how  much  Fox  was 
in  the  power  of  Mackreth.  It  was  only  done  for  the  purpose  of  getting  some- 
thing which  might  be  called  an  act  of  confirmation ;  and  Farrer  refused  to  con- 
sent to  their  execution  but  with  the  proviso  that  it  should  not  be  considered 
as  a  confirmation.  If  Mackreth  had  first  informed  Fox  of  the  real  value  of 
the  estate,  and  then  he  had  affirmed  the  contract,  it  would  have  been  final. 
On  the  contrary,  he  was  in  distress  in  1779,  and  absolutely  in  the  hands  and 
power  of  Mackreth ;  and  so  he  was  at  every  period  when  the  confirmations 
were  obtained.  No  one  act  was  done  with  a  knowledge  of  the  value  of  the 
estate.  By  his  own  admission,  Mackreth  cheated  Fox  out  of  600?.  or  700?.  in 
his  first  account.  In  May,  1781,  he  sent  him  another  account,  rectifying  the 
mistake.  In  the  meanwhile  he  had  lent  him  money  on  bond,  and  bought  an 
annuity  of  him.  If  not  from  friendship,  from  what  principle  did  Mackreth 
act,  but  from  the  desire  to  get  this  estate,  or  as  much  as  he  could  out  of  Fox? 
It  is  urged,  that  this  transaction  cannot  be  set  aside,  because,  if  it  is,  no  man 
can  purchase  at  a  fair  price  and  sell  at  a  greater  without  the  fear  of  having 
the  transaction  rescinded.  But  was  there  ever  a  fair  case  where  such  an  advan- 
tage was  taken  as  in  the  present  ?  No  man,  acting  fairly,  would  deal  with  a 
young  man  without  witnesses  ;  no  man,  acting  fairly,  would  conceal  his  having 
a  valuation.  It  is  to  be  hoped  such  a  transaction  will  *never  exist  r*ii 5-1 
again )  but  no  fear  can  arise  to  fair  transactions  from  such  a  transaction  ^  ^ 
as  this  beino'  overturned. 
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Lord  Chancellor  Thurlow.^ — The  great  and  only  doubt  which  I  have 
had  from  the  beginning  to  the  end  of  this  case  is,  whether  the  ground  upon 
which  I  must  go,  if  I  affirm  this  decree,  will  not  by  necessary  implication 
extend  to  many  other  cases,  in  which  I  shall  run  the  hazard  of  undoing  all  the 
common  transactions  of  mankind,  and  of  rendering  all  their  dealings  too  inse- 
cure. I  do  not  argee  with  those  who  say,  that,  wherever  such  an  advantage 
has  been  taken  in  the  course  of  a  contract  by  one  party  over  another,  as  a  man 
of  delicacy  would  refuse  to  take,  such  a  contract  shall  be  set  aside.  Let  us  put 
this  case  : — Suppose  A.,  knowing  of  a  mine  on  the  estate  of  B.,  and  knowing 
at  the  same  time  that  B.  was  ignorant  of  it,  should  treat  and  contract  with  B. 
for  the  purchase  of  that  estate  at  only  half  its  real  value,  can  a  Court  of  equity 
set  aside  this  bargain  ?  No  :  but  why  is  it  impossible  ?  Not  because  the  one 
party  is  not  aware  of  the  unreasonable  advantage  taken  by  the  other  of  this 
knowledge,  but  because  there  is  no  contract  existing  between  them  by  which  the 
one  party  is  bound  to  disclose  to  the  other  the  circumstances  which  have  come 
within  his  knowledge  ;  for,  if  it  were  otherwise,  such  a  principle  must  extend 
to  every  case  in  which  the  buyer  of  an  estate  happened  to  have  a  clearer  dis- 
cernment of  its  real  value  than  the  seller.  It  is  therefore  not  only  necessary 
that  great  advantage  should  be  taken  in  such  a  contract,  and  that  such  an 
advantage  should  arise  from  a  superiority  of  skill  or  information,  but  it  is  also 
necessary  to  show  some  obligation  binding  the  party  to  mahe  such  a  disclosure. 
Therefore,  the  question  is,  not  whether  this  transaction  be  such  as  a  man  of 
honor  would  disclaim  and  disdain,  but  it  must  fall  within  some  settled  definition 
of  wrong  recognized  by  this  Court;  for,  otherwise,  the  general  transactions  of 
mankind  would  be  too  much  in  hazard  and  uncertainty.  In  this  view,  and  in 
this  view  only,  I  have  entertained  considerable  doubts  on  this  case. 
r*1161  *The  Master  of  the  Rolls  has  referred  a  great  variety  of  accounts, 
subsisting  between  the  parties,  to  the  Master  -,  and  it  is  not  quite  a 
fair  argument  to  consider  this  part  of  the  case  as  altogether  decided.  If  these 
points  are  material,  the  only  consequence  is,  that,  as  to  them,  the  judgment 
must  be  suspended. 

In  the  present  appeal  I  shall  consider  the  case  entirely  on  the  transaction  of 
the  16th  of  January.  I  shall  also  consider  certain  terms  necessary  to  be  found, 
in  analogy  to  the  finding  of  a  jury.  First,  it  is  necessary  to  find  the  real  value 
to  be  what  Page  gave  for  the  estate,  or  much  more  at  least  than  the  price  given 
by  Mackreth ;  for,  unless  there  be  great  inadequacy  of  value,  the  case  comes 
to  nothing.  The  fraud  or  imposition  of  the  one  party  afi'ords  no  ground  of 
relief,  unless  damage  be  sustained  by  the  other  ;^  and,  on  the  other  hand,  it 
does  not  follow,  though  the  real  value  should  be  found  such  as  now  represented 
on  the  part  of  the  plaintiff,  that  it  will  put  an  end  to  the  contract,  unless  such 
advantage  has  been  obtained  by  some  of  those  frauds  which  the  policy  of  this 
Court  has  adopted  as  grounds  on  which  to  set  contracts  aside. 

The  Master  of  the  Rolls  has  said  that  Mackreth  shall  be  a  trustee,  and  so 

1  2  Cox,  320. 

2  This  opinion  Lord  Thurlow  changed,  for  he  refused  an  inquiry  as  to  the  value  of  the 
estate. 
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lie  must  be  taken  consequentially  ;  for,  if  it  be  true  that  Mackretb  has  cheated 
Fox  in  this  bargain,  he  did  get  the  estate  at  law,  but  he  did  not  get  the  estate 
in  equity,  and  then  he  is  reduced  to  a  trustee.  It  is  only  in  consequence  of 
his  getting  the  estate  by  fraud,  that  he  becomes  a  trustee.  Suppose  an  estate 
to  be  of  the  value  of  50,000?.,  and  Mackreth  buys  it  for  40,000?.,  committing 
great  fraud  in  such  purchase,  but,  from  the  calamities  of  war  and  other  public 
distresses,  landed  property  as  well  as  stocks  sink  in  value  more  than  one-fifth, 
and  Mackreth  then  sells  the  estate  for  35,000?.  or  30,000?.  only,  would  it  not 
be  true  that  Mackreth  would  be  bound  to  pay  the  10,000?.  as  a  satisfaction  for 
the  fraud  committed  by  him,  although  he  had  not  made  the  money  he  actually 
gave  for  it  ?  The  money  would  be  due,  not  in  consequence  of  what  Mackreth 
afterwards  sold  it  for,  but  *what  Fox  lost  by  it  at  the  time.  The 
only  consequence,  in  a  Court  of  equity,  is,  that  what  one  party  lost  by  ■-  -' 
the  undue  advantage  taken  by  the  other  must  be  answered  to  him. 

The  Master  of  the  Rolls  went  on  the  fact  of  the  value  of  the  estate  being 
that  for  which  it  was  sold  to  Page,  and  thought,  that,  this  being  the  value, 
Mackreth  had  cheated  Fox.  Taking  this  for  the  present  to  be  so,  let  us  go 
over  shortly  the  facts  of  the  case. 

Fox,  began  to  be  distressed  about  three  or  four  years  before  he  came  of 
age.  He  engaged  other  young  men,  with  whom  he  was  connected,  to  become 
securities  for  him  for  sums  of  money  he  had  borrowed.  He  had  involved 
himself  in  annuities.  When  he  came  of  age  he  found  himself  under  this  im- 
perfect obligation  in  point  of  law,  but  very  strong  obligation  in  point  of 
honor,  to  relieve  those  who  had  pledged  their  names  for  him.  A  plan  was 
formed  to  sell  a  part  of  his  estate.  His  situation  as  to  fortune  when  he  came 
of  age  was  this  :  his  estate  in  Surrey  was  about  1200?.  per  annum.  Of  this 
he  was  tenant  in  tail.  He  had  an  estate  in  Yorkshire  of  1100?.  per  annum, 
of  which  he  was  tenant  for  life.  He  had  also  an  estate  in  Ireland,  of  which 
he  was  tenant  for  life  in  possession,  of  about  5000?.  or  6000?.  per  annum. 
Such  was  his  situation  when  he  came  of  age.  He  had  resorted  to  a  man  of 
character  in  his  profession,  Mr.  Farrer,  for  the  purpose  of  settling  this  busi- 
ness. The  23rd  of  August,  1777,  came,  and  no  step  was  taken  towards  taking 
any  account  of  his  debts  and  annuities,  or  negotiating  with  any  of  his  credi- 
tors ;  yet  it  is  most  evident  that  the  best  time  for  settling  these  matters  with 
his  creditors  was  before  he  came  of  age. 

However,  he  came  of  age  on  the  23rd  of  August ;  and  on  the  23rd  of  Sep- 
tember, it  seems,  the  first  conversation  was  had  upon  this  subject.  He  had 
then  been  introduced  to  Mackreth.  At  that  time,  certainly,  there  was  nothiDg 
confidential  in  their  intercourse,  or  any  close  connexion  between  them ;  but 
Fox  applied  to  Mackreth  for  about  5000?.  Mackreth  naturally  asked  what 
security  he  had  to  off"er.  Fox  thereupon  told  him  his  real  situation,  by  which 
*it  appeared  that  Fox  had  no  permanent  security  to  ofl'er  till  Michael-  rjK^lSl 
mas  Term,  when  he  could  sufi"er  a  recovery  of  the  Surrey  estate. 
Mackreth  then  proposed  to  him,  as  the  ordinary  mode  of  raising  money,  to  buy 
an  annuity  of  him  at  six  years'  purchase,  which  is,  in  truth,  about  half  the  real 
value ;  and,  therefore,  whoever  proposes  to  deal  with  another  upon  this  sort  of 
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terms,  quits  at  once  all  idea  of  delicacy  or  generosity  or  propriety  of  conduct. 
It  is  such  as  cannot  be  endured  out  of  a  Court  of  justice ;  and,  if  a  Court 
does  affirm  such  transactions,  it  cannot  be  the  heart  of  a  judge  which  affirms 
it,  but  it  must  be  done  from  a  fear  of  laying  down  such  rules  as  may  tend  to 
make  the  general  transactions  of  mankind  too  insecure.  There  were  other 
modes  which  might  have  occurred  to  a  man  of  different  feelings.  A  contract 
to  make  a  mortgage  when  the  Term  came  would  have  been  an  effective  lien 
on  the  estate ;  and  then  it  would  only  have  been  necessary  to  have  insured 
Fox's  life  to  the  end  of  Michaelmas  Term.  This  would  have  been  the  just 
and  honorable  way  of  relieving  him.  On  the  other  hand,  it  is  observable, 
that,  though  Mackreth  adopted  the  other  mode  of  raising  the  money,  it  was 
done  in  the  usual  course  of  his  business ;  for,  by  profession,  he  dealt  in  the 
distresses  of  mankind.  What  he  did,  he  did  in  his  way  and  business  of  an 
annuity-monger.  I  make  neither  better  nor  worse  of  his  conduct  than  that  of 
a  common  and  professed  annuity-monger. 

In  November  the  recovery  was  suffered.  Still  nothing  was  done  by  Fox's 
friends  towards  relieving  him  from  the  annuities,  which  were  eating  him  up. 
On  the  24th  of  December,  Fox  sends  word  that  he  was  in  great  distress,  in 
confinement,  and  wanted  money  immediately.  Mackreth  came  to  him  and 
lent  him  money  on  common  terms,  and  took  a  mortgage  for  it.  A  judge  can- 
not impute  anything  to  this  part  of  the  transaction,  either  one  way  another. 
There  was  no  generosity  on  one  side,  nor  any  plot  of  circumvention  on  the 
other.  It  would  be  a  most  extravagant  conjecture  to  suppose  that  by  this 
r*11Q1  Mackreth  had  in  view  to  get  the  legal  estate  in  ^himself.  When  one 
'-  once  gets  beyond  the  natural  result  of  facts,  there  is  no  end  to  con- 

jecture or  its  consequences.     This  was  the  situation  on  the  24th. 

Mackreth  was  make  acquainted  with  the  plan  of  the  trust  deed,  and  it  is 
certain  that  he  industriously  recommended  himself  and  Dawes  as  trustees  for 
this  purpose.  It  has  been  said,  that  Mackreth's  forcing  himself  into  the  trust 
was  improper,  and  done  for  some  bad  motive ;  and  that  taking  the  business 
out  of  the  hands  of  Mr.  Farrer  was  calculated  to  give  Fox  a  bad  impression  of 
him.  I  do  not  agree  to  this.  In  whose  room  were  Mackreth  and  Dawes  to 
be  substituted  ?  The  two  first  were  Lord  Grantley  and  Lord  Ligonier,  who 
were  put  in  only  because  they  were  lords,  I  believe ;  for  it  was  not  very  pro- 
bable that  they  should  be  active  or  attentive  in  executing  such  a  trust  as  this. 
As  to  Mr.  Farrer  himself,  it  is  only  to  be  said  that  he  had,  in  fact,  done  nothing 
in  the  affairs,  nor  taken  any  step  towards  it.  I  therefore  really  believe  that 
Mackreth  meant  what  he  said  upon  that  occasion;  and,  when  he  proposed 
himself  and  Dawes  as  trustees,  he  meant  to  transact  the  business  to  the  best 
advantage.  In  doing  this  he  undertook  a  very  delicate  trust :  first,  he  was 
to  make  the  most  of  the  estate ;  then  to  deal  with  the  several  annuitants. 
This  put  him  into  very  awkward  circumstances,  himself  and  Dawes  being  both 
considerable  annuitants;  and,  therefore,  when  he  undertook  to  deal  with 
annuitants  at  large,  he  undertook  a  very  nice  charge,  and  it  was  incumbent 
on  him  to  see  with  very  great  attention  that  he  did  not  show  more  favor  to 
the  annuitants  than  he  ought  to  do. 
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I  certainly  do  not  approve  of  Mackreth's  conduct,  when,  after  having  recom- 
mended himself  as  a  trustee  for  these  purposes,  he  allowed  the  several  annui- 
ties to  stand  as  far  as  they  had  then  gone,  redeeming  them  only  from  that 
time.  However,  in  fact,  he  bought  the  annuities  on  behalf  of  Fox,  though 
with  his  own  money ;  but,  instead  of  considering  them  as  discharged  on  the 
24th  of  December,  when  he  bought  them,  he  considered  them  as  bought  for 
his  own  use,  and  treated  them  as  existing  annuities.  *Here,  there-  ^  ^-,  n/%-i 
fore,  he  has  gone  beyond  the  line  of  delicacy ;  for  this  is  a  transac- 
tion that  a  Court  of  equity  will  never  permit  to  stand.  Here  the  Court  will 
say  he  took  an  undue  advantage  of  his  situation.  Yet  it  seems  as  if  he 
thought  this  a  fair  mode  of  dealing  in  this  sort  of  market. 

In  another  instance  he  charged  Fox  more  than  he  actually  gave  for  the  re- 
demption of  an  annuity ;  and  this  part  of  the  transaction  must  of  necessity  be 
rescinded,  as  Mackreth  has  acted  unfairly  in  it ;  and  Fox  has  the  advantage 
of  finding  that  Mackreth,  after  having  recommended  himself  as  a  trustee,  and 
undertaken  to  act  faithfully  for  his  cestui  que  trust  has  yet  been  dealing 
unfairly  in  this  very  article. 

On  the  16th  of  January  it  is  allowed  that  Mackreth  was  a  trustee  of  Fox, 
and  whatever  consequences  arise  from  this  character  must  belong  to  him. 
Considering  him,  therefore,  as  a  trustee,  see  what  he  has  done  !  First,  he 
sent  down  a  surveyor  to  the  estate ;  but  he  has  so  managed  this  part  of  the 
case  as  to  prevent  the  Court  from  seeing  much  into  it.  The  Court  will  act 
temperately  in  its  conjectures  on  this,  but  at  the  same  time  will  impute  all 
that  it  fairly  can  in  point  of  suspicion.  On  one  side  it  is  said  that  Hampton 
was  sent  down  to  survey  the  estate  with  a  view  of  enabling  Mackreth  to  make 
the  greatest  advantage  of  it  for  his  private  benefit )  but  I  do  not  think  so.  I 
think  it  ought  to  be  taken  that  he  had  the  estate  surveyed  as  a  trustee,  in 
order  that,  in  that  character,  he  might  know  the  real  value  of  it,  and  thereby 
be  better  qualified  to  sell  it  to  advantage.  This,  then,  I  consider  as  a  part 
execution  of  his  trust.  But  then  Hampton's  knowledge  ought  to  be  Fox's 
knowledge ;  and  upon  this  arises  a  question  which  I  think  material — whether 
a  trustee,  gaining  a  knowledge  of  the  subject  in  the  execution  of  his  trust  and 
at  the  expense  of  the  cestui  que  trust  (for  I  suppose  the  expenses  incurred  by 
the  trustee  must  fall  ultimately  on  Fox,)  and  that  knowledge  consequently 
belonging  to  the  cestui  que  trust,  whether  a  trustee  may  not  in  this  respect 
have  the  hand  of  justice  laid  upon  him,  if  this  knowledge  is  made  use  of  by 
him  to  circumvent  his  cestui  que  trust,  *so  as  to  afford  a  distinct  r  *-|  9-1  -i 
ground  of  fraud  in  a  Court  of  equity  ?  I  am  rather  at  a  loss  to  find  ^  " 
what  the  evidence  affords  to  this  point.  It  appears,  however,  that  Hampton 
stayed  on  the  estate  till  the  17th  of  January. 

In  these  circumstances  Mackreth  began  to  deal  with  Fox,  remaining  in  his 
character  of  a  trustee.  Fox  had  a  valuation  of  the  estate  made  by  Jackman, 
which,  though  not  very  full  or  particular,  yet  afforded  the  general  terms  for  a 
treaty  and  agreement;  and  it  went  generally  to  show  that  the  estate  was  capable 
of  being  improved  about  100^.  per  annum.  On  this  valuation,  lying  in  medio, 
one  party  says  the  estate  is  worth  47,000^.     Mackreth  reasons  on  this  survey, 


192  PURCHASES     BY     TRUSTEES. 

and  says,  first,  that  the  houses  are  valued  too  high ;  secondly,  that  thirty-two 
years'  purchase  for  the  lands  is  too  much ;  next,  that  forty  years'  purchase 
for  the  lord's  rents  is  out  of  all  sight.  Thus  running  down  the  valuation  made 
by  Jackman,  he  argued  down  Fox,  either  from  conviction  or  a  sense  of  his 
distress,  not  indeed  so  low  as  30,000^.,  which  Mackreth  first  proposed,  but  to 
a  medium  price  of  39,500Z. 

The  first  question  to  he  ashed  isj  whether  the  character  of  a  trustee  shall 
vary  the  consequence  of  this  transaction  from  what  it  would  he  in  the  case  of 
a  stranger?  for  it  has  not  been  argued,  I  think,  that,  in  the  case  of  a  stranger, 
this  bargain  could  be  rescinded.  Now,  to  what  conclusion  does  the  character 
of  trustee  go  in  this  case  ?  If  (i  trustee,  though  strictly  honest,  huys  an  estate 
himself  and  then  sells  it  for  more,  yet,  according  to  the  rules  of  a  Court  of 
equity,  from  general  policy,  and  not  from  any  peculiar  imputation  of  fraud, 
a  trustee  shall  not  he  permitted  to  sell  to  himself,  hut  shall  remain  a  trustee  to 
all  intents  and  purposes.  It  is  not,  therefore,  in  that  view,  that  Mackreth, 
being  called  a  trustee,  can  operate.  It  does  not  rest  on  the  name  of  a  trustee, 
or  on  the  legal  or  equitable  relation  of  trustee,  but  on  the  familiar  intercourse 
between  him  and  Fox.  Now,  can  I,  putting  myself  in  the  place  of  a  juryman, 
pronounce  that  Fox  agreed  to  the  price,  trusting  that  ^Mackreth  knew  the  price 
and  represented  it  fairly  to  him?  If  A.  says  to  B.,  I  know  the  value  of  the 
r*l  2*^1  *s^^j^^^j  ^^^y  ^^  yo^  ^^^^  trust  me,  I  will  fairly  tell  you  what  it  is  worth 
and  A.  at  the  same  time  knows  the  value  to  be  double  what  he  repre- 
sents it  to  be,  this  is  such  an  abuse  of  confidence  as  shall  be  relieved  against, 
not  because  A.  is  a  trustee,  but  because  he  stipulated  with  B.  to  tell  him  fairly 
the  value,  and  he  broke  that  stipulation  )  and  then,  to  be  sure,  it  makes  full 
as  strong  a  case  as  that  of  a  trustee.  But  was  this  the  express  or  tacit  under- 
standing of  the  parties  here  ?  I  have  no  materials  to  affirm  this  fact  upon ;  at 
least  I  am  considerably  in  doubt  how  to  find  any  evidence  of  this,  where  one 
party  asserts  one  sum  to  be  the  value  of  the  estate,  and  the  other  another,  and 
both  try  to  make  the  best  of  the  bargain.  At  the  same  time  there  are  such 
circumstances  respecting  the  manner  in  which  Mackreth  undertook  the  trust, 
as  make  me  hesitate.  All  this  makes  the  question  of  the  real  value  of  the 
estate  extremely  material.^  I  do  not  think  it  could  have  been  sold  at  the  time 
according  to  the  rate  of  Jackman's  valuation ;  and  Mackreth's  observations 
upon  this  seem  to  me  to  be  well  founded.  No  evidence  has  been  adduced  to 
show  his  valuation  to  be  correct. 

Now,  see  what  follows  on  the  16th  of  January.  Garforth  was  called  up  and 
desired  to  put  their  agreement  into  writing.  I  do  not  see  why  it  was  necessary 
that  this  memorandum  should  be  signed  by  both  parties.  I  at  first  thought  it 
showed  an  eagerness  to  get  the  bargain  made ;  but  it  seems  it  was  agreed  that 
more  regular  articles  should  be  executed  afterwards.  The  execution  of  these 
articles  carried  the  transaction  one  step  farther  in  point  of  form.  Still,  how- 
ever, the  conveyance  was  not  executed.     It  is  asked  whether  any  man  of 

1  Not  for  the  purpose  of  the  decision  in  a  case  between  a  trustee  and  his  cestui  que 
trust.     See  8  Ves.  353 ;  9  Ves.  247. 


FOX  V.  MACKRETH.  —  PITT  V.  MACKRETH.      193 

honor  would  let  Fox  execute  the  deeds,  after  he  had  actually  sold  the  estate 
for  a  much  larger  price  ?  Many  men,  perhaps  would  do  it ;  but  I  should  never 
allow  it  to  be  the  transaction  of  an  honest  man.  Mackreth  had  forced  himself 
into  the  confidence  of  Fox,  and  was  called  upon,  by  every  tie  of  honor  and 
honesty,  to  consider  himself  as  a  trustee ;  but  my  doubt  is,  whether  this  is  not 
too  general  a  line  to  lay  down  in  a  Court  of  justice. 

*As  to  the  manner  of  Mackreth's  paying  Fox  the  purchase-money,  p^-.  ^o-. 
it  has  been  much  observed  upon  -,  but  I  do  not  see  much  in  it.  He 
had  not  the  money  by  him,  which  may  readily  be  supposed,  but  he  gave  an 
accountable  note,  with  5^.  per  cent,  interest;  and,  to  be  sure,  his  note  was  just 
as  good  as  a  bond — very  little  danger  of  losing  the  money  from  a  man  of 
MackretVs  fortune ;  besides  it  was  a  sort  of  lien  on  the  estate.  The  manner 
in  which  the  accounts  are  made  up  by  Mackreth  is  objected  to,  and  it  is  said 
that  this  shows  a  confidence  reposed  in  Mackreth  by  Fox.  So  it  does ;  but 
the  question  is,  whether  this  confidence  is  ad  idem — whether  it  shows  a  confi- 
dence on  the  part  of  Fox,  that  Mackreth  would  tell  him  the  true  value  of  the 
estate  ? 

It  is  then  said,  that  he  was  called  upon  to  do  several  subsequent  acts;  but 
these  are  to  be  so  naturally  accounted  for  by, other  circumstances,  that  I  do 
not  see  how  fraud  can  be  inferred  from  these.  They  are  then  spoken  of  as 
instances  in  which  Fox  has  confirmed  the  original  purchase.  As  to  confirma- 
tion, it  has  been  considered  by  the  Court  in  very  difi'erent  ways.  In  Lord 
Chesterfield  v.  Janssen,  the  Court  did  not  go  on  confirmation  as  it  is  usually 
understood,  but  on  this,  that  Mr.  Spencer,  with  his  eyes  open,  and  after  the 
death  of  the  Duchess,  and  when  his  situation  was  totally  changed,  thought  pro- 
per to  confirm  the  former  bargain.  So,  the  judges  assistant  relied  on  this 
principally,  and  did  not  give  much  opinion  on  the  former  part  of  the  case.  I 
wish  they  had  gone  further ;  for  as  to  the  confirmation,  he  stood  at  that  time 
under  the  former  bonds.  Another  way  in  which  confirmation  operates  is,  by 
showing  that  the  party  then  thinks  himself  to  have  been  fairly  dealt  with. 
This  occurs  in  the  present  case  on  the  28th  of  January.  Again  on  the  25th 
of  April,  Fox  did  not  see  he  had  had  any  advantage  taken  of  him.  The  use 
that  I  think  is  to  be  made  of  such  confirmations  is,  as  a  proof  that  the  party 
has  seen  no  occasion  to  complain.  In  this  view  the  present  case  is  still  stronger, 
for  no  complaint  was  made  of  this  transaction  till  1781 ;  and,  therefore,  it  is 
fair  to  infer  that  so  notorious  a  disproportion  of  price  as  is  now  insisted  r^^^ « . -. 
*upon  was  not  within  the  suspicion  of  those  who  dealt  for  Mr.  Fox ;  ^ 
and  it  certainly  would  have  been  better  if  this  suit  had  been  brought  earlier, 
for  when  are  the  afi"airs  of  mankind  to  be  at  rest  ?  Nay,  more  than  this,  it  is 
evident,  and  indeed  not  denied  by  the  plain  tiff  ^s  counsel,  that  the  transaction 
never  would  have  been  impeached  if  Page  had  not  given  so  large  a  price  for 
the  estate.  This  very  much  shakes  my  idea  of  the  real  value^  of  it.  If  this 
estate,  situate  near  London,  had  really  been  sold  at  a  great  under-value,  the 
friends  of  Mr.  Fox  must  have  known  it  by  other  means.     Supposing  the  transac- 

1  The  value,  as  before  observed,  was  immaterial. 
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tion  with  Page  to  be  purely  accidental  and  not  springing  out  of  the  actual  value, 
it  never  can  aifect  this  question.  At  the  same  time  it  is  observable  that 
Mackreth  has  produced  no  evidence  of  the  value  of  the  estate,  to  show  that  it 
is  not  worth  more  than  what  he  gave  Fox. 

I  have  been  desirous  of  stating  my  thoughts  on  this  case,  that  the  gentlemen 
concerned  may  be  apprised  of  them,  as  it  will  very  possibly  be  necessary  to 
have  this  matter  discussed  further,  even  before  me.  I  have  conversed  with 
the  Master  of  the  Rolls  and  the  judges,  with  a  wish  to  find  some  rule  of  evi- 
dence on  which  I  can  go  in  this  case,  without  running  the  hazard  of  shaking 
too  much  the  contracts  of  mankind.  It  is  of  very  little  consequence  to  the 
public  to  lay  down  definite  rules  of  law^  if  you  have  indefinite  rules  of  evidence. 
I  shall  therefore  at  present  only  direct  an  inquiry  into  the  real  value  of  this 
estate ;  and  if  upon  that  inquiry  the  value  should  turn  out  to  bear  a  consider- 
able disproportion  to  what  Mackreth  gave  for  it,  I  shall  probably  require 
some  assistance  in  laying  down  such  rules  of  decision  as  wilj  set  men  at  ease 
as  to  the  disposition  of  their  property. 

His  Lordship,  however,  did  not  direct  any  such  inquiry,  but  after  a  lapse  of 
a  considerable  time  affirmed  the  decree,  saying  only  that  he  had  considered  the 
case  very  much,  and  that  he  could  not  see  that  his  Honor's  decree  was  wrong. 

The  defendant  afterwards  petitioned  his  Lordship  for  a  rehearing  of  the 
appeal,  but  that  petition  was  dismissed.  See  2  Cox,  158.  He  then  appealed 
r*i  9f^T  *^  *^^  House  of  *Lords,  assigning  the  reasons  set  forth  in  2  Cox,  330 ; 
^  "^  but  on  the  14th  of  March,  1791,  the  appeal  was  dismissed  with  costs. 
Id.  339;  4  Bro.  P.  C.  258,  Toml.  ed. 


The  well-known  and  thoroughly  discussed  case  of  Fox  v.  Mackreth  is 
usually  referred  to  as  having  established  the  rule  ever  since  recognized  and 
acted  on  by  Courts  of  equity,  viz.  that  a  purchase  by  a  trustee  for  sale  from 
his  cestui  que  trust,  although  he  may  have  given  an  adequate  price,  and 
gained  no  advantage,  shall  be  set  aside  at  the  option  of  the  cestui  que  trust, 
unless  the  connection  between  them,  most  satisfactorily  appears  to  have  been 
dissolved,  and  unless  all  knowledge  of  the  value  of  the  property  acquired  by 
the  trustee  has  been  communicated  to  his  cestui  que  trust.  ''  It  is  founded," 
observes  Lord  Eldon,  "  upon  this )  that  though  you  may  see  in  a  particular 
case  that  the  trustee  has  not  made  advantage,  it  is  utterly  impossible  to 
examine,  upon  satisfactory  evidence,  in  the  power  of  the  Court  (by  which  I 
mean  in  the  power  of  the  parties,)  in  ninety-nine  cases  out  of  a  hundred, 
whether  he  has  made  advantage  or  not.  Suppose  a  trustee  buys  any  estate, 
and,  by  the  knowledge  acquired  in  that  character,  discovers  a  valuable  coal- 
mine under  it,  and,  locking  that  up  in  his  own  breast,  enters  into  a  contract 
with  the  cestui  que  trust ;  if  he  chooses  to  deny  it,  how  can  the  Court  try 
that  against  that  denial  ?  The  probability  is,  that  a  trustee  who  has  once 
conceived  such  a  purpose  will  never  disclose  it,  and  the  cestui  que  trust  will 
be  eifectually  defrauded  :"  Ex  -parte  Lacey,  6  Yes.  627.  Lord  Thurlow, 
indeed,  in  Fox  v.  Maclcreth,  when  he  dissolved  the  injunction  granted  by  the 
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Master  of  the  Rolls,  (see  ante,  p.  103,)  and  in  his  judgment,  intimated  an 
opinion  that  it  was  extremely  material  to  ascertain  the  value  of  the  estate  pur- 
chased by  Mackreth  and  Fox,  his  cestui  que  trust,  and  proposed  to  direct  an 
inquiry  for  that  purpose.  Ultimately,  however,  he  did  not  direct  any  such 
inquiry,  and  he  afterwards  admitted  that  he  was  wrong  in  dissolving  the  in- 
junction. Fox  V.  Mackreth  J  therefore,  was  decided,  not  upon  the  ground 
that  Mackreth  had  purchased  the  estate  at  an  under-value,  but  that  he  had 
purchased  it  from  his  cestui  que  trust  while  the  relation  of  trustee  and  cestui 
que  trust  continued  to  subsist  between  them,  and  without  having  communi- 
cated to  Fox  the  knowledge  of  the  value  of  the  estate  which  he  had  acquired 
as  trustee ;  for  if  the  relation  of  trustee  and  cestui  que  trust  had  been  clearly 
dissolved,  and  Mackreth  had  made  Fox  fully  acquainted  with  the  knowledge 
which  he  had  acquired  of  the  value  of  the  estate,  the  purchase  would  not  have 
been  *set  aside.  <'  In  the  case  of  Fox  v.  Mackreth,^'  says  Lord  Eldon,  ■-  j^i  9p-| 
^^  so  much  referred  to,  and  now  become  a  leading  authority ,  in  which 
I  have  now  Lord  Thurlow's  own  authority  for  saying  he  went  upon  a  clear 
mistake  in  dissolving  the  injunction,  it  was  never  contended  that  if  Fox,  in  a 
transaction  clear  of  suspicion,  (but  which  must  be  looked  at  with  the  most 
attentive  jealousy,)  had  discharged  Mackreth-  from  the  office  of  trustee,  he 
would  not  have  been  able  to  hold  the  purchase.  Why  ?  because,  being  no 
longer  a  trustee,  he  was  not  under  an  obligation  not  to  purchase.  But  we 
contended,  that  it  was  not  in  the  power  of  Fox  to  dismiss  him ;  that  the  trust 
was  accepted  under  an  express  undertaking  to  the  friends  of  Fox,  that  the 
trustee  should  not  be  dismissed  without  their  privity ;  that  Fox  himself  had 
too  much  imbecility  of  mind  as  to  these  transactions  :  and  we  contended,  that 
between  the  dates  of  Mackreth' s  taking  upon  himself  the  character  of  trustee 
and  purchasing,  he  had  acquired  a  knowledge  of  the  value  of  the  estate,  by  send- 
ing down  a  surveyor  at  the  expense  of  the  cestui  que  trust,  which  was  not  com- 
municated to  the  cestui  que  trust  even  at  the  moment  of  the  supposed  dissolution 
of  the  relation  between  them ;  and,  under  these  circumstances,  we  contended 
that  Mackreth  remained  a  trustee.  This  was  the  principle  upon  which  the 
cause  was  decided.  Either  that  cause  ought  to  have  been  decided  in  favor  of 
Mackreth,  or  this  Court  originally,  and  the  House  of  Lords  finally,  were  right 
in  refusing  an  issue  to  try  whether  the  estate  was  of  the  value  Mackreth  gave, 
or  of  a  greater  value  at  that  time.  Upon  this  principle,  that  was  an  immate- 
rial fact :  for,  if  the  original  transaction  was  right,  it  was  of  no  consequence 
at  what  price  he  sold  it  afterwards ;  if  the  original  transaction  was  wrong, 
Mackreth  not  having  discharged  himself  from  the  character  of  trusteej  if  an 
advantage  was  gained  by  the  most  fortuitous  circumstances,  still  it  was  gained 
for  the  benefit  of  the  cestui  que  trust,  not  of  the  trustee  :''  Ex  parte  Lacey^ 
6  Ves.  627.  Lord  Eldon,  upon  several  other  occasions,  in  commenting  on 
Fox  V.  Mackreth^  most  strongly  insisted  that  the  injunction  was  dissolved  by 
mistake,  and  that  the  inquiry  or  issue  which  Lord  Thurlow,  although  he  ulti- 
mately refused  it,  at  one  time  seemed  inclined  to  grant,  was  pressed  for  by  an 
argument  based  on  a  false  principle,  viz.  that  a  fair  price  having  been  given 
in  the  first  instance  by  Mackreth,  he  was  therefore  entitled  to  the  benefit  of 
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an  accidental  rise  in  tlic  value  of  the  property  when  he  sold  it  to  Page.  ^'  I 
believe/'  says  his  Lordship,  "  that  a  fair  price  was  given  in  the  first  instance ; 
that  is,  as  good  a  price  as,  according  to  what  was  then  known,  could  be 
r*  1 971  obtained.  But  the  purchaser  had  received  his  *information  as  to  the 
value  from  a  surveyor  employed  at  the  expense  of  the  trust.  In  the 
judgment  of  this  Court  and  the  House  of  Lords,  (certainly  Lord  Thurlow 
having  doubt,  to  whose  doubt  the  utmost  respect  is  due,)  Mackreth  had  not 
shaken  off  the  character  of  trustee,  but  remained  a  trustee  after  he  sold  to 
himself;  and  the  second  sale  was  in  equity  to  be  considered  as  made,  not  by 
the  purchaser,  but  by  the  trustee  buying  from  himself;  and,  therefore,  though 
the  advantage  was  righteously  obtained,  it  was  obtained  for  the  cestui  que 
trust :"  Ex  parte  Bennett,  10  Yes.  394. 

It  has,  indeed,  been  asserted,  that  in  Whichcote  v.  Lawrence,  3  Ves.  750, 
Lord  Kosslyn  considered,  that,  in  order  to  set  aside  a  purchase  by  a  trustee, 
it  is  necessary  to  prove  that  an  advantage  has  been  gained  by  him.  His 
Lordship,  however,  merely  said,  that  he  did  not  recollect  any  case  in  which 
the  mere  abstract  rule  came  distinctly  to  be  tried,  abstracted  from  the  consi- 
deration of  advantage  made  by  the  purchaser,  and  that  it  would  be  difficult 
for  such  a  case  to  occur ;  for  unless  advantage  was  made,  the  act  of  pur- 
chasing would'  never  be  questioned,  and  Lord  Eldon  disavowed  such  an  inter- 
pretation of  Lord  Rosslyn's  doctrine  :  Ex  parte  Lacey,  6  Yes.  627.  See  also 
Ex  parte  Bennett,  10  Yes.  385  ;  Randall  v.  Errington,  10  Yes.  423  ;  Kil- 
lee  V.  Sneyd,  2  Moll.  186 ;  Ex  parte  Badcock,  1  Mont.  &  Mac.  239  ; 
Hamilton  v.  Wright,  9  C.  &  F.  Ill,  123,  124,  125.  The  director  of  a  rail- 
way company  being  a  trustee  for  the  company,  is  as  such  precluded  from 
dealing  on  behalf  of  the  company  with  himself,  or  the  firm  of  which  he  is  a 
partner;  Aberdeen  Railway  Company  v.  Blahie,  1  Macq.  461.  That  a  trus- 
tee for  sale  cannot  purchase  for  himself,  whatever  may  be  the  nature  of  the  pro- 
perty, real  or  personal,  in  addition  to  the  cases  already  cited,  see  Killick  v. 
Flexney,  4  Bro.  C.  C.  161 ;  Hall  v.  Hallet,  1  Cox,  134 ;  Pike  v.  Vigors,  2 
Bru.  &  Walsh,  262  ;  Price  v.  Byrne,  cited  5  Yes.  681.  Nor  can  a  trustee 
for  him,  even  at  an  auction  :  Campbell  v.  Walker,  5  Yes.  678 ;  S.  C,  San- 
derson V.  Walker,  13  Yes.  601 ;  Randall  v.  Errington,  10  Yes.  423 ;  Wat- 
son V.  Toone,  6  Madd.  153 ;  Baker  v.  Carter,  1  Y.  &  C.  Exch.  Ca.  250. 
And  a  purchase  from  co-trustees  is  equally  objectionable  :  Hall  v.  Noyes, 
cited  3  Yes.  748 ;  S.  C,  3  Bro.  C.  C.  483 ;  Whichcote  v.  Lawrence,  3  Yes. 
940.  Nor  will  a  purchase  by  trustees  at  a  public  auction  be  sustained ;  for  if 
persons  who  are  trustees  to  sell  an  estate  are  there  professedly  as  bidders  to 
buy,  that  is  a  discouragement  to  others  to  bid.  The  persons  present,  seeing 
the  seller  there  to  bid  for  the  estate  to  or  above  its  value,  do  not  like  to  enter 
into  that  competition  :  Ex  j^cf'^'te  Lacey,  6  Yes.  629  ;  Ex  parte  James,  8 
r*1981  ^^^'  ^^^  ^  Whichcote  Y.  Lawrence,  3  Yes.  740  ;  "^Attorney- Gen eralw 
*-  ^  Lord  Dudley,  Coop.  146.  Nor  can  a  trustee  purchase  before  the 
Master  under  a  decree  for  a  sale.  See  Price  v.  Byrne,  cited  5  Yes.  681 ; 
Cary  v.  Cary,  2  S.  &  L.  173;  but  see  Wren  v.  Kirton,  8  Yes.  502.  Nor  can 
a  trustee  purchase  as  agent  for  another  person  :  Ex  parte  Bennett,  10  Yes. 


FOX  V.  MACKRETH.  —  PITT  V.  MACKRETH.      197 

381,  400 ;  Gregory  v.  Gregory ,  Coop.  204.  Upon  the  same  principle,  an 
agent  employed  by  a  trustee  in  managing  a  sale  cannot  purchase  :  WMtcomh  v. 
Mincttirij  5  Madd.  91. 

A  mortgagee  {Boiones  v.  Glazehrook,  3  Mer.  200  ;  Waters  v.  Groom,  11 
C.  &  F.  684;)  or  an  annuitant  (In  re  Bloye's  Trust,  1  Mac.  &  G.  488,)  with 
power  of  sale,  being  in  fact  a  trustee  for  sale,  cannot,  either  directly  or  by 
means  of  his  solicitor,  except  by  the  express  authority  of  his  cestui  que  trust, 
purchase  the  estate  upon  which  the  mortgage  or  annuity  is  a  charge.  Nor 
can  the  solicitor  conducting  the  sale  do  so  on  his  own  account,  at  any  rate 
without  a  full  explanation  to  the  parties  interested,  and  putting  them  in  full 
possession  of  the  facts,  and  a  knowledge  that  he  was  to  become  purchaser  for 
himself.     lb. 

A  mortgagee,  however,  does  not  stand  in  a  fiduciary  position  towards  the 
mortgagor,  so  as  to  render  a  purchase  of  the  equity  of  redemption  from  the 
mortgagor  by  the  mortgagee  impeachable.  Knight  v.  Majorihanks,  2  Mac.  & 
G.  10;  and  see  Wehh  v.  Rorke,  2  S.  &  L.  661,  673 ;  Waters  v.  Groom,  11 
C.  &  F.  684 ;  Dohson  v.  Land,  8  Hare,  220.  And  there  is  no  principle  in 
equity  that  surviving  partners  cannot  purchase  the  share  of  a  deceased  partner 
from  his  representatives.  Chambers  v.  Howell,  11  Beav.  6,  14.  Nor  can  a 
trustee  take  a  lease  from  himself :  Attorney- General  v.  Earl  of  Clarendon,  17 
Ves.  500.  And  with  so  great  jealousy  does  the  Court  look  upon  a  trustee, 
because  a  lessee  of  the  trust  property,  that  even  in  a  case  where  a  testator  had 
given  a  trustee  power  to  become  lessee,  he  was  removed,  principally  upon  the 
ground  that  he  was  placed  in  a  position  in  which  his  interest,  necessarily  came 
in  conflict  with  his  duty.     Passingham  v.  Sherhorn,  9  Beav.  424. 

But  although  a  trustee  cannot  purchase  from  himself,  he  can  purchase  from 
a  cestui  que  trust,  who  is  sui  juris,  and  has  discharged  him  from  the  obliga- 
tion which  attached  upon  him  as  trustee.  "  Although,'^  observes  Lord  Eldon, 
"  a  trustee  who  is  intrusted  to  sell  and  manage  for  others  undertakes,  at  the 
same  moment  in  which  he  becomes  a  trustee,  not  to  manage  for  the  benefit 
and  advantage  of  himself,  it  does  not  preclude  a  new  contract  with  those  who 
have  intrusted  him.  It  does  not  preclude  him  from  bargaining  that  he  will 
no  longer  act  as  trustee.  The  cestui  que  trust  may,  by  a  new  contract,  dis- 
miss him  from  that  character ;  but  even  then  that  transaction  by  which  they 
*dismiss  him  must,  according  to  the  rules  of  the  Court,  be  watched  p  :iti  901 
with  infinite  and  most  guarded  jealousy;  and  for  this  reason,  that 
the  law  supposes  him  to  have  acquired  all  the  knowledge  a  -trustee  may 
acquire,  which  may  be  very  useful  to  him,  but  the  communication  of  which 
to  the  cestui  que  trust  the  Court  can  never  be  sure  he  has  made,  when  enter- 
ing into  the  new  contract  by  which  he  is  discharged.''  Ex  parte  Lacey,  6 
Ves.  626.  So,  in  the  principal  case,  it  was  fully  admitted  that  Mackreth 
might  have  dealt  with  Fox  for  the  purchase  of  the  trust  estate,  had  he  done  so 
without  taking  an  undue  advantage  of  his  position  as  trustee,  and  the  know- 
ledge he  had  acquired  in  that  character.  In  Coles  v.  Trecothick,  9  Ves.  234^ 
a  purchase,  by  a  trustee  under  a  trust  to  sell  for  payment  of  debts,  of  the 
trust  property,  as  agent  of  his  father,^  both  of  whom  were  creditors  and  in 
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partnership,  was  sustained,  upon  the  ground  that  the  trustees  did  not  appear 
to  have  interfered  in  the  business  up  to  the  sale,  otherwise  than  that  they 
sanctioned  the  acts  of  the  cestui  que  trust,  and  that  the  cestui  que  trust  had 
full  information,  and  the  sole  management  of  the  sale,  making  surveys,  settling 
the  particulars,  and  fixing  the  prices  of  the  lots,  and  specific  performance  of 
the  agreement  to  purchase  was  decreed  by  Lord  Eldon  in  favor  of  the  trus- 
tee for  sale.  "  As  to  the  objection,''  observed  his  Lordship,  ''  to  a  purchase 
by  the  trustee,  the  answer  is,  that  a  trustee  may  buy  from  the  cestui  que 
trust,  provided  there  is  a  distinct  and  clear  contract,  ascertained  to  be  such 
after  a  jealous  and  scrupulous  examination  of  all  the  circumstances,  that  the 
cestui  que  trust  intended  the  trustee  should  buy ;  and  there  is  no  fraud,  no 
concealment,  no  advantage  taken  by  the  trustee,  of  information  acquired  by 
him  in  the  character  of  trustee.  I  admit,  it  is  a  difficult  case  to  make  out, 
wherever  it  is  contended  that  the  exception  prevails.  The  principle  was 
clearly  recognized  in  Fox  v.  Machreth,  and  was  established  long  before.  The 
principle  upon  which  I  ever  held  that  case  right  stands  upon  this  only  :  not 
that  Mackreth  might  not  have  purchased  from  Fox,  and  would  not  have  been 
entitled  to  the  increase ;  but  that  he  had  not  been  placed  in  circumstances  to 
make  that  contract."  See  also  Morse  v.  Royal,  12  Ves.  355,  and  Clarke^^. 
Swaile,  2  Eden,  134,  in  both  which  cases  purchases  by  trustees  were,  though 
with  some  reluctance,  sustained. 

Merely  nominal  trustees,  as,  for  instance,  a  trustee  who  has  disclaimed, 
without  ever  acting  in  the  trust,  may  become  a  purchaser,  (^Stacey  v.  Elph,  1 
My.  &  K.  195 ;  Chambers  v.  Waters,  3  Sim.  42,)  as  may  also  a  mere  trustee  to 
preserve  contingent  remainders  :  Parkes  v.  White,  11  Ves.  209,  226. 
r  *1  ^0"!  UD<^6r  the  statutes  for  the  redemption  of  the  land  tax,  the  Lords 
^Commissioners  are  placed  in  the  position  of  vendors  -,  and  therefore 
if  trustees  should  purchase  the  property  of  the  trust  under  those  acts,  as  they 
would  not  be  purchasing  from  themselves  but  from  the  Lords  Commissioners, 
the  transaction  would  be  valid :  Beaden  v.  King,  9  Hare,  499. 

A  trustee  for  infants  or  persons  under  disability  cannot  purchase  the  trust 
estate,  unless  by  leave  of  a  Court  of  equity,  because  persons  not  sui  juris  cannot 
enter  into  any  contract  with  him  which  would  have  the  efifect  of  removing  him 
from  the  character  of  trustee,  which,  as  we  have  already  seen,  can  be  done  by 
cestuis  que  trust,  who  are  sui  juris.  The  only  terms  upon  which  such  trustees 
may  purchase,  "  is  a  bill  filed  ]  and  the  trustee  saying  so  much  is  bid,  and  that 
he  will  give  jnore.  The  Court  would  examine  into  the  circumstances ;  ask 
who  had  the  conduct  of  the  transaction ',  whether  there  is  any  reason  to  sup- 
pose the  premises  could  be  sold  better ;  and,  upon  the  result  of  that  inquiry, 
would  let  another  person  prepare  the  particular,  and  let  the  trustee  bid :"  per 
Lord  Alvanley,  M.  R.,  Campbell  v.  Walker,  5  Ves.  682;  S.  C,  13  Ves.  601. 
See  also  1  Ball  &  B.  418. 

The  circumstance  that  two  parties  stand  towards  each  other  in  the  relation 
of  trustee  and  cestui  que  trust  does  not  aff'ect  any  dealing  between  them  uncon- 
nected with  the  subject  of  the  trust :  Knight  v.  Majoribanks,  2  Mac.  &  Gr.  10. 

The  doctrine  which  is  applicable  to  purchases  by  trustees   applies  also  to 
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purchases  by  persons  acting  in  any  fiduciary  capacity,  whicli  imposes  upon 
them  the  obligation  of  obtaining  the  best  terms  for  the  vendor,  or  which  has 
enabled  them  to  acquire  a  knowledge  of  the  property. 

An  agent  or  solicitor  employed  to  sell  cannot  purchase  from  his  principal, 
unless  he  make  it  perfectly  clear  that  he  furnished  his  employer  with  all  the 
knowledge  which  he  himself  possessed;  {Lowther  v.  Lowther,  13  Ves.  103; 
and  see  the  great  case  of  The  York  Buildings  Company  v.  Mackenzie,  8  Bro. 
P.  C.  42,  Toml.  ed. ;  and  see  S.  C,  3  Paton's  Scotch  App.  Cas.  578,  579,  where 
the  judgments  of  Lord  Thurlow  and  Lord  Loughborough  are  given  at  length. 
Watt  V.  Grove,  2  S.  «&  L.  492;  Whitcomh  v.  Minchin,  5  Madd.  91;  Wood- 
Jiouse  V.  Meredith,  1  J.  &  W.  204;  Oliver  v.  Court,  8  Price,  127;)  and  the 
moment  it  appears  in  a  transaction  between  principal  and  agent  that  there  has 
been  any  underhand  dealing  by  the  agent, — that  he  has  made  use  of  another 
person^s  name  as  the  purchaser,  instead  of  his  own, — however  fair  the  trans- 
action may  be  in  other  respects,  from  that  moment  it  has  no  validity  in  equity : 
Trevelyan  v.  Charter,  9  Beav.  140;  Charter  v.  Trevelyan,  11  C.  &  F.  714; 
Lewis  V.  Hillman,  3  H.  L.  Cas.  607.  See  *also  Jf2*rp%  v.  0^  Shea,  pj^-.Q-n 
2  J.  &  L.  420,  in  which  case  it  was  argued  that  there  was  no  proof  L  ^ 
that  lands  were  sold  to  an  agent  at  an  under-value.  Sir  Edward  Sugden,  L. 
C,  however,  observed,  "  It  is  perfectly  well  settled  that  it  is  not  necessary  to 
prove  under-value.  A  principal  selling  to  his  agent  is  entitled  to  set  aside  the 
sale  upon  equitable  grounds,  whatever  may  have  been  the  price  obtained  for 
the  property  :'^  In  Crowe  v.  Ballard,  3  Bro.  C.  C.  117,  Lord  Thurlow  thought 
that  the  person  employed  to  sell  could  not  be  permitted  to  buy,  and  even  if 
that  were  done  with  the  knowledge  of  the  party  selling,  it  could  not  be  sup- 
ported ;  and  that  the  principle  must  prevail,  even  if  he  had  bought  fairly. 
Lord  Thurlow,  however,  it  is  conceived,  did  not  mean  to  lay  down,  as  a  general 
rule,  that  an  agent  could  in  no  case  purchase  from  his  principal ;  he  spoke 
probably  with  reference  to  the  case  he  was  deciding,  which  was  one  of  gross 
fraud :  at  any  rate,  it  is  clear  now,  that  an  agent  to  sell  can  purchase  from  his 
employer,  if  he  comply  with  the  rule  laid  down  in  Lowther  v.  Lowther.  "  The 
rule  of  the  Court,''  observes  Sir  Edward  Sugden,  L.  C.  of  Ireland,  "  does  not 
prevent  an  agent  from  purchasing  from  his  principal,  but  only  requires  that 
he  shall  deal  with  him  at  arm's  length,  and  after  a  full  disclosure  of  all  that 
he  knows  with  respect  to  the  property  :"  Murphy  v.  0'  Shea,  2  J.  &  L.  425: 
[See   Casey  v.  Casey,  14  Illinois,  412.] 

If  an  agent  employed  to  make  a  purchase  purchases  for  himself,  he  will  be 
held  a  trustee  for  his  principal :  Lees  v.  Nuttall,  1  Kuss.  k  My.  53 ;  S.  C,  1 
Taml.  282.  So,  also,  if  he  is  employed  to  obtain  a  lease,  he  shall  not  take  it 
for  his  own  benefit:  {Taylor  v.  Salmon,  4  My.  &  Cr.  134;)  nor  will  an  agent 
employed  to  settle  a  debt  due  from  his  principal  be  permitted  to  derive  any 
benefit  from  it  by  purchasing  it  himself;  because  it  is  his  duty,  on  behalf  of 
his  employer,  to  settle  the  debt  upon  the  best  terms  he  can  obtain ;  and  if  he 
is  enabled  to  procure  a  settlement  of  the  debt  for  anything  less  than  the  whole 
amount,  it  would  be  a  violation  of  his  duty  to  his  employer,  or  at  least  would 
hold  out  a  temptation  to  violate  that  duty,  if  he  might  take  an  assignment  of 
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the  debt  he  was  employed  to  settle,  and  so  make  himself  a  creditor  of  his  em- 
ployer to  the  full  amount  of  the  debt  which  he  was  employed  to  settle :  if, 
therefore,  an  agent  obtained  under  these  circumstances  an  assignment  of  a  debt 
due  from  his  principal,  he  would  be  held  a  trustee  for  his  principal,  and  would 
only  be  entitled  to  the  sum  he  actually  paid  for  the  debt :  Reed  v.  JVorris,  2 
My.  &  Cr.  374. 

Nor  will  an  agent  employed  to  purchase  be  permitted,  unless  by  the  plain 
and  express  consent  of  his  principal,  to  make  any  profit  by  becoming  a  seller 
to  him.  This  doctrine  is  recognized  by  Lord  Thurlow  in  East  India  Com- 
r*m91  P^'^^  ^'  Henchman,  *1  Ves.  jun.  289,  where  he  observes,  "If,  being 
'-  ^-^  a  factor,  a  man  buy  up  goods  which  he  ought  to  furnish  as  factor,  and 
instead  of  charging  porterage  duties,  or  accepting  a  stipulated  salary,  he  take 
the  profits,  and  deal  with  his  constituent  as  a  merchant,  this  is  a  fraud  for 
which  an  account  is  due.'' 

Upon  the  same  principle,  where  one  of  several  partners  was  employed  to 
purchase  goods  for  the  firm,  and  he,  unknown  to  his  co-partners,  purchased 
goods  of  his  own  at  the  market  price,  and  made  considerable  profit  thereby : 
It  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  transaction  could  not  be  sus- 
tained, and  that  he  was  accountable  to  the  firm  for  the  profit  thus  made : 
Bentley  v.  Craven,  18  Beav.  75;  Williams  v.  Trye,  lb.  366,  371.  See  also. 
Beck  V.  Kantorowicz,  3  K.  &  J.  230.  So,  also,  in  Massey  v.  Davies,  2  Yes. 
317,  an  agent  for  a  colliery,  who  it  was  stipulated  was  to  have  no  emolument 
beyond  his  salary,  was  decreed  to  account  for  the  profits  made  by  selling  to 
his  principal,  timber  belonging  to  himself  and  another  person,  with  whom  he 
had  clandestinely  entered  into  partnership,  under  the  name  of  that  person. 
In  this  case  the  partner  was  held  to  have  no  knowledge  that  the  agent  was 
acting  contrary  to  his  trust;  otherwise  he  would  have  been  held  bound,  for  not 
only  the  agent  acting  contrary  to  his  trust,  but  a  man  who,  knowing  the  agent 
to  be  guilty  of  a  breach  of  trust,  entered  into  a  transaction  with  him,  will  be 
answerable. 

Upon  the  same  principle  where  a  person  is  employed  as  a  stock-broker,  if 
he  himself  purchase  the  stock  of  his  employer,  or  sell  his  own  stock  to  him, 
without  his  knowledge,  such  sales  and  purchases  will  be  set  aside.  See  Brook- 
man  V.  Rothschild,  3  Sim.  153 ;  2  D.  &  C.  188 ;  5  Bligh.  N.  S.  165.  So  in 
Gillett  V.  Peppercorne,  (3  Beav.  78,)  the  plaintifi"  employed  the  defendant,  a 
stockbroker,  to  purchase  some  canal  shares,  and  he  bought  them  from  a  person 
who  though  ostensibly  owner  was  a  mere  trustee  for  himself :  Lord  Langdale, 
M.  R.,  set  aside  the  sale  with  costs.  "  It  is  said,"  observed  his  Lordship, 
"  that  this  is  every  day's  practice  in  the  city.  I  certainly  should  be  very  sorry 
to  have  it  proved  to  me  that  such  a  sort  of  dealing  is  usual ;  for  nothing  can 
be  more  open  to  the  commission  of  fraud  than  transactions  of  this  nature. 
Where  a  man  employs  another  as  his  agent,  it  is  on  the  faith  that  such  agent 
will  act  in  the  matter  purely  and  disinterestedly  for  the  benefit  of  his  employer, 
and  assuredly  not  with  the  notion  that  the  person  whose  assistance  is  required 
as  agent,  has  himself  in  the  very  transaction  an  interest  directly  opposed  to 
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that  of  his  principal."     See  also,  The  Bank  of  Bengal  v.  Macleod,  7  Moore, 
P.  C.  C.  35,  46.    See  Sug.  Prop.  662. 

A  solicitor  having,  under  a  decree,  the  conduct  of  a  sale,  is  under 
an  *absolute  incapacity  to  purchase  at  it :  Atkins  v.  Delmege,  12  Ir.  L         J 
Eq.  Rep.  1. 

An  agent  or  steward  may  take  a  lease  from  his  employer  or  principal ;  {Lord 
Selsey  v.  Rhoads,  2  S.  «&;  S.  41 ;  1  Bligh,  N.  S.  1;)  but  it  must  always  be 
difficult  to  sustain  such  a  lease  in  a  court  of  equity,  as  it  must  be  proved  that 
full  information  has  been  imparted,  and  that  the  agreement  has  been  entered 
into  with  perfect  good  faith  :  Malony  v.  Kernan,  2  D.  &  W.  31. 

Where  a  surety  gets  rid  of,  and  discharges  an  obligation,  at  a  less  sum  than 
its  full  amount,  he  will  not  be  allowed,  as  against  his  principal,  to  make  him- 
self a  creditor  for  the  whole  amount,  but  only  for  the  amount  which  he  has 
actually  paid  in  discharge  of  the  common  obligation  :  Reed  v.  Norris,  2  My. 
&  Cr.  361,  375  J  Ex  parte  Rush/orth,  10  Ves.  420 ;  Butcher  v.  Churchill, 
14  Ves.  567. 

Executors  or  administrators  will  not  be  permitted,  either  immediately  or  by 
means  of  a  trustee,  to  purchase  for  themselves  any  part  of  the  assets,  but  will 
be  considered  as  trustees  for  the  persons  interested  in  the  estate,  and  must 
•  account  to  the  utmost  extent  of  the  advantage  made  by  them  of  the  subject 
so  purchased  ;  Hall  v.  Hallet,  1  Cox,  134 ;  Killich  v.  Flexney,  4  Bro.  C.  C. 
161;  Watson  Y.  Toone,  6  Madd.  153;  Kilhee  v.  Sneyd,  2  Moll.  186;  Baker 
V.  Carter,  1  Y.  &  C.  Exch.  Ca.  250;  Naylor  v.  Winch,  1  S.  &  S.  566;  Cook 
v.  ColUngridge,  Jac.  607;  Wedderhurn  v.  Wedderhurn,  4  My.  &  Cr.  41.  So, 
if  they  compound  debts  or  mortgages,  or  buy  them  in  for  less  than  is  due  upon 
them,  they  will  not  be  allowed  to  retain  any  benefit  from  the  transaction  for 
themselves,  but  for  the  estate.  See  Anon.,  Salk.  155 ;  Ex  parte  James,  8 
Ves.  346  ;  Ex  parte  Lacey,  6  Ves.  628, 

Assignees  of  a  bankrupt  cannot  in  any  case  purchase  his  property.  This 
may  be  laid  down  as  a  general  rule,  which  will  be  more  peculiarly  applied 
with  unrelenting  jealousy,  from  the  impossibility  of  reaching  the  transaction, 
and,  moreover,  because  the  assignee  has  the  bankrupt  and  his  property  alto- 
gether under  his  own  disposal ;  (see  Ex  parte  Chadwick,  cited  in  Montague 
and  Ayrton's  book  on  Bankruptcy,  vol.  1,  329,  2d  ed. ;  Ex  parte  Lacey,  6 
Ves.  625;  Ex  parte  Hughes,  6  Ves.  617;  Ex  parte  James,  8  Ves.  337;  Ex 
parte  Tanner ;  Ex  parte  Attwood ;  Owen  v.  Foulkes,  6  Ves.  630,  n. ;  Ex 
parte  Bage,  4  Madd.  459 ;  Ex  parte  Badcock,  1  Mont.  &  Mac.  231 ;  Turner 
V.  Trelawny,  12  Sim.  49 ;  Ex  parte  Thwaites,  1  M.  &  A.  323 ;  Ex  parte 
Alexander,  2  M.  &  A.  492 ;)  nor  can  his  partner  buy :  Ex  parte  Burnell,  7 
Jur.  116.  In  Whelpdale  v.  Cookson,  1  Ves.  9,  5  Ves.  682,  Lord  Hardwicke 
confirmed  a  sale  of  a  bankrupt's  estate  to  an  assignee,  in  case  the  majority  of 
the  creditors  should  not  dissent ;  but  Lord  Eldon,  *in  Ex  parte  Lacey, 
6  Ves.  628,  doubted  the  authority  of  that  case.  ''  If,''  said  his  Lord-  L  ^"^^J 
ship,  **  the  trustee  is  a  trustee  for  all  the  creditors,  he  is  a  trustee  for  them  all 
in  the  article  of  selling  to  others;  and  if  the  jealousy  of  the  Court  arises  from 
the  difficulty  of  a  cestui  que  trust  duly  informing  himself  which  is  most  or 
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least  for  his  advantage,  I  have  considerable  doubt  whether  the  majority  in 
that  article  can  bind  the  minority :"  Ex  parte  Thwaitcs,  1  M.  &  A.  323. 
But,  in  a  recent  case,  on  payment  of  costs,  a  purchase  by  an  assignee  on  being 
found  beneficial  by  the  Court  was  confirmed;  {Ex  parte  Gore,  C  Jur.  1118; 
3  M.  D.  &  De  Gr.  77 ;  7  Jur.  136 ;)  and  an  assignee  has  been  removed  by  the 
Court  in  order  that  he  might  bid  at  a  sale  of  the  bankrupt's  estate;  (^Ex  parte 
Perhsy^  M.  D.  &  De  Gr.  385;)  and  in  a  case  where  the  Court  refused  to 
allow  an  assignee  to  bid,  he  was  allowed  to  name  the  price  he  would  give  if 
the  property  were  not  sold  by  auction,  and  afterwards  to  buy  at  that  price  : 
Ex  parte  Holyman,  8  Jur.  156. 

As  to  the  purchase  of  debts  due  from  the  bankrupt  by  the  assignee,  it  has 
been  decided,  that,  as  assignees  cannot  buy  the  estate  of  the  bankrupt,  so, 
also,  they  cannot  for  their  own  benefit  buy  an  interest  in  the  bankrupt's  estate, 
because  they  are  trustees  for  the  creditors.  In  that  respect  there  is  no  differ- 
ence between  assignees  and  executors,  who  cannot  for  their  own  benefit  buy 
the  debts  of  the  creditors;  for  although,  in  a  moral  point  of  view,  such  a 
transaction  may  not  be.  blameable,  still  the  Court,  considering  that,  unless  the 
policy  of  the  law  made  it  impossible  for  them  to  do  anything  for  their  own  benefit, 
it  was  impossible  to  see  in  what  cases  the  transaction  was  morally  right,  and 
also  the  prodigious  power  of  the  assignees,  connected  with  solicitors  under  the 
commission,  and  bankers  receiving  the  money,  over  the  creditors  and  the  bank- 
rupt, has  held  the  assignee  a  trustee  of  the  debts  purchased  by  him  for  the 
benefit  of  those  entitled  to  the  interest  in  the  residue,  the  creditors  or  the 
bankrupt,  as  the  case  may  be  :  Ex  parte  Lacey,  6  Yes.  628.  Solicitors  to 
the  commission  cannot  purchase :  Owen  v.  Foulhes,  6  Yes.  630 ;  Ex  parte 
Linwood,  cited  8  Yes.  343;  Ex  parte  Town,  2  M.  &  A.  29;  Sidni/  v.  Ran- 
ger, 12  Sim.  118. 

The  rule  affecting  assignees  of  bankrupts  applies  with  equal  force  to  a  com- 
missioner of  bankrupts  :  Ex  parte  Bennett,  10  Yes.  381 ;  Ex  parte  Harrison, 
1  Buck.  17;  Ex  parte  Dumhell,  Mont.  33,  cited  in  notes. 

A  solicitor  is  not  incapable  of  contracting  with  or  purchasing  from  his 
client;  but  inasmuch  as  the  parties  stand  in  a  relation  which  gives,  or  may 
give,  the  solicitor  an  advantage  over  the  client,  the  onus  lies  on  the  solicitor 
to  prove  that  the  transaction  was  *fair:  Montesquieu  y .  Sandys,  18 
[  ^^^^  Yes.  302 ;  Cane  v.  Lord  Allen,  2  Dow.  289 ;  Champion  v.  Righy,  1 
Buss.  &  M.  839  :  Edwards  v.  Meyrich,  2  Hare,  60.  In  the  case  of  Gibson 
V.  Jeyes,  6  Yes.  266,  where  Jeyes,  an  attorney,  sold  an  annuity  to  his  client, 
this  subject  was  much  considered  by  Lord  Eldon  :  "  An  attorney,^'  says  his 
Lordship,  ''  buying  from  his  client,  can  never  support  it,  unless  he  can  prove 
that  his  diligence  to  do  the  best  for  the  vendor  has  been  as  great  as  if  he  was 
only  an  attorney  dealing  for  that  vendor  with  a  stranger.  That  must  be  the 
rule.  If  it  appears  that  in  that  bargain  he  has  got  an  advantage  by  his  dili- 
gence being  surprised,  putting  fraud  and  incapacity  out  of  the  question,  which 
advantage,  with  due  diligence,  he  would  have  prevented  another  person  from 
getting,  a  contract  under  such  circumstances  shall  not  stand.  The  principle 
so  stated  may  bear  hard  in  a  particular  case ;  but  I  must  lay  down  a  general 
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principle,  that  will  apply  to  all  cases ;  and  I  know  of  none  short  of  that,  if 
the  attorney  of  the  vendor  is  to  be  admitted  to  bargain  for  his  own  interest, 
where  it  is  his  duty  to  advise  the  vendor  against  himself/^  And  in  another 
part  of  his  judgment  his  Lordship  observes,  ^'  If  he  will  mix  with  the  charac- 
ter of  attorney  that  of  vendor,  he  shall,  if  the  propriety  of  the  contract  comes 
in  question,  manifest  that  he  has  given  his  client  all  that  reasonable  advice 
against  himself  that  he  would  have  given  against  a  third  person.  It  is  asked, 
where  is  that  rule  to  be  found  ?  I  answer,  in  that  great  rule  of  the  Court, 
that  he  who  bargains  in  matter  of  advantage  with  a  person  placing  confidence 
in  him,  is  bound  to  show  that  a  reasonable  use  has  been  made  of  that  confi- 
dence; a  rule  applying  to  trustees,  attorneys,  or  any  one  else.''  See  also, 
Austin  V.  Chambers,  6  C.  &  F.  1,  37 ;  Trevelyan  v.  Charter,  9  Beav.  140 ; 
S.  C,  11  C.  &  F.  714 ',  King  v.  Savenj,  1  Sm.  &  G.  271 ;  S.  C,  nom.  Savenj 
V.  King,  5  H.  L.  Cas.  627,  656,  665;  Bellamy  v.  Sahine,  2  Ph.  425;  Hoi- 
man  v.  Loynes,  .4  De  Gr.  Mac.  &  Gr.  270 ;  Salmon  v.  Cutis,  Cutis  v.  Salmon, 
4  De  G.  &  Sm.  125;  Barnard  v.  Hunter,  2  Jur.  N.  S.  1218;  Waters  v. 
Tliorn,  22  Beav.  547 ;  Spencer  v.  Topham,  lb.  573.  But  the  rule  laid  down 
by  Lord  Eldon  will  not  apply,  if  the  solicitor  does  not  act  in  such  capacity  in 
hac  re  :  Cane  v.  Lord  Allen,  2  Dow,  289  ;  Edwards  v.  Meyrick,  2  Hare,  68. 
In  Montesquieu  v.  Sandys,  18  Yes.  302,  the  purchase  of  a  reversionary  in- 
terest, viz.,  a  second  presentation  to  a  living,  after  the  death  of  the  then  incum- 
bent, by  an  attorney,  from  his  client,  though  advantageous  in  the  end,  was 
sustained,  no  fraud  or  misrepresentation  being  proved,  and  the  proposal  com- 
ing from  the  client,  both  the  attorney  and  client  being  ignorant  of  the  real 
value.     See  Hesse  v.  Briant,  2  Jur.  N.  S.  922. 

""Although  a  person  may  have  ceased  to  act  as  attorney  for  another, 
if  by  means  of  former  transactions,  while  holding  that  character,  he  L  J 
had  acquired,  at  the  expense  of  his  client,  a  knowledge  of  the  value  of  his 
property  which  the  client  had  not,  he  will  not  be  able  to  sustain  any  contract 
relative  to  such  property,  if  he  concealed  from  his  former  client  the  knowledge 
so  obtained  :  Cane  v.  Lord  Allen,  2  Dow,  294 ;  Montesquieu  v.  Sandys,  18 
Yes.  308  ;  Ex  parte  James,  8  Yes.  352.  If,  however,  such  knowledge  were 
communicated  to  the  former  client  by  the  attorney,  the  parties  would  be  placed 
upon  an  equality,  and  such  communication  being  proved,  the  difficulty,  quoad 
hoc,  would  be  removed  :  Edwards  v.  Meyrich,  2  Hare,  69. 

So,  likewise,  the  employment  of  counsel  as  confidential  legal  adviser  dis- 
ables him  from  purchasing  for  his  own  benefit  charges  on  his  client's  estates, 
without  his  permission ;  and  although  the  confidential  employment  ceases,  the 
disability  continues  as  long  as  the  reasons  on  which  it  is  founded  continue  to 
operate.  Thus  in  Carter  v.  Palmer,  1  Dru.  k  Walsh,  722,  8  C  &  F.  657, 
C,  a  barrister  who  had  been  for  several  years  confidential  and  advising  coun- 
sel to  P.,  and  had  by  reason  "of  that  relation  acquired  an  intimate  knowledge 
of  hie  property  and  liabilities,  and  was  particularly  consulted  as  to  a  compro- 
mise of  securities  given  by  P.  for  a  debt  which  C.  considered  not  to  be  recover- 
able to  the  full  amount,  purchased  those  securities  for  less  than  their  nominal 
amount,  without  notice  to  P. ;  it  was  held  by  Lord  Plunket,  and  by  the  House 
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of  Lords  on  appeal,  that  C/s  purchase,  while  the  compromise  proposed  by  P. 
was  feasible,  was  in  trust  for  P. ;  and  that  C.  was  entitled  only  to  the  sum  he 
had  paid,  with  interest.  "  The  several  cases,''  observes  Lord  Cottenham,  (8 
C.  &  F.  707,)  ^^  which  have  occurred  in  which  solicitors  have  been  restrained 
from  acting  against  their  former  clients,  or  communicating  information  acquired 
in  such  employment,  proceed  upon  a  principle  which  governs  this  case ;  for  it 
cannot  be  contended  that  they  are  at  liberty  to  use  for  their  own  benefit,  and 
to  the  prejudice  of  their  former  clients,  information  acquired  whilst  acting  for 
them,  which  they  are  not  permitted  to  communicate  or  to  use  for  the  benefit 
of  others.  I  am  therefore  of  opinion  that  Mr.  C.  had  been  incapacitated  by 
the  character  of  his  employment  from  purchasing,  for  his  own  benefit,  these 
securities  upon  his  employer's  property,  and  that  such  incapacity  continued  at 
the  time  of  his  purchase,  and  consequently  that  he  is  to  be  considered  as  hav- 
ing so  purchased  for  the  benefit  of  his  former  employer." 

In  Greenfield  v.  Bates,  5  Ir.  Ch.  Eep.  219,  a  solicitor  purchased 
L  -'  *a  leasehold  interest  from  his  client,  and  himself  prepared  the  assign- 
ment, which  contained  no  covenant  to  indemnify  the  vendor,  but  did  contain 
the  words  "  subject  to  rent  and  covenants,"  in  the  lease.  It  was  held  by  Lord 
Chancellor  Brady  that  the  executor  of  the  solicitor  was  bound  to  indemnify 
the  vendor  against  the  rent  and  covenants. 

A  person  chosen  as  arbitrator  cannot  buy  up  the  unascertained  claims  of  any 
of  the  parties  to  the  reference;  for,  to  use  the  words  of  Lord  Manners,  ^^that 
he  should  purchase  an  interest  in  those  rights  upon  which  he  was  to  adjudi- 
cate, could  not  be  endured.  It  would  indeed  be  to  corrupt  the  fountain, 
and  contaminate  the  award :"  Blennerhassett  v.  Dayy  2  Ball  &  B.  116. 

Upon  the  same  principle,  a  judgment  delivered  by  a  judge,  who  has  an  in- 
terest in  the  subject-matter  of  the  suit,  will  be  set  aside.  See  Dimes  v.  Pro- 
prietors of  the  Grand  Junction  Canal,  (3  H.  L.  Cas.  759,)  there  it  was  held 
that  a  judgment  of  Lord  Cottenham,  C.,  assisted  by  Lord  Langdale,  M.  R., 
(2  Mac.  &  G.  285,)  in  which,  affirming  the  decision  of  the  court  below,  he  had 
decided  in  favor  of  a  company  in  which  he  was  a  share-holder  to  the  amount 
of  several  thousand  pounds,  ought  to  be  reversed.  "No  one,"  said  Lord 
Campbell,  "  can  suppose  that  Lord  Cottenham  could  be  in  the  remotest  degree 
influenced  by  the  interest  he  had  in  this  concern ;  but  it  is  of  the  last  impor- 
tance that  the  maxim  that  no  man  is  to  be  a  judge  in  his  own  cause,  should  be 
held  sacred.  .  .  .  This  will  be  a  lesson  to  all  inferior  tribunals  to  take  care 
not  only  that  in  their  decrees  they  are  not  influenced  by  their  personal  inter- 
est, but  to  avoid  the  appearance  of  laboring  under  such  an  influence." 

So,  where  an  Act  of  Parliament  empowered  a  rector,  with  the  consent  of  the 
bishop,  who  was  patron  of  the  living,  to  raise  money  by  annuity  for  building  a 
new  rectory-house,  the  plan  and  accounts  of  which  were  to  be  approved  of  by 
the  bishop.  The  bishop  advanced  the  necessary  money,  and  obtained  a  grant  of 
the  annuity  charged  on  the  living.  The  bishop  being  placed  in  the  position 
of  a  trustee  to  protect  the  interests  of  the  rectory,  it  was  held,  by  Lord  Lang- 
dale,  M.  E.,  that  he  could  not  become  the  purchaser  of  the  annuity;  and  that 
the  transaction,  although  there  was  no  unfairness  in  it,  could  not  stand,  because 
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it  was  a  clear  violation  of  those  rules  which  have  been  established  for  the  de- 
fence of  those  whose  interests  and  property  have  been  committed  to  the  pro- 
tection of  persons  placed  in  a  fiduciary  situation  :  Greenlaw  v.  Kingj  3  Beav. 
49.     See  also  Grover  v.  Hugellj  3  Russ.  428. 

A  tenant  for  life,  however,  may  purchase  or  take  in  exchange  lands  from 
trustees,  in  whom  they  are  vested  with  a  power  of  sale  and  *exchange,  ^^^  oo-i 
with  his  consent  and  direction,  {Howard  v.  Ducane,  1  T.  &  R.  81,) 
but  this  case  has  been  put  entirely  upon  the  practice  of  conveyancers ;  Grover  v. 
Hugell,  3  Russ.  432 ;  though  probably  it  might  be  better  rested  upon  the 
principle  that  as  the  trustees  were  the  vendors,  their  intervention  to  check 
and  control  the  transaction,  was  quite  sufficient  to  take  the  case  out  of  the 
operation  of  the  rule  preventing  a  person  in  a  fiduciary  position  from  pur- 
chasing from  himself.     See  Beaden  v.  King,  9  Hare,  499. 

A  power  of  sale  given  without  restriction  to  a  party  having  a  limited  inter- 
est only,  may  well  be  held  to  impart  a  negative  upon  the  power  of  the  same 
party  to  buy,  for  the  power  to  sell  is  in  the  nature  of  a  trust ;  but  as  the  rule 
does  not  extend  to  prevent,  in  all  cases,  a  party  having  a  power  to  sell,  from 
becoming  a  purchaser ;  so  neither,  where  there  is  a  restriction  upon  the  power 
of  sale,  is  the  party  having  the  power  to  sell  in  ?ill  cases  at  liberty  to  become  the 
purchaser.  It  must,  in  each  case,  depend  upon  the  circumstances  under  which, 
and  the  purposes  for  which  the  power  was  given^  and  upon  the  nature  and  extent 
of  the  restrictions  which  are  put  upon  the  exercise  of  the  power.  In  the  pro- 
portion in  which  the  power  is  restricted,  the  danger  incident  to  allowing  the 
donee  to  purchase  is  diminished :  per  Sir  Gr.  Turner,  V.  C,  9  Hare,  519. 

A  creditor  taking  out  execution  is  not  precluded  from  becoming  the  pur- 
chaser of  the  property  seized  under  it.  "  The  case  of  trustees,"  observed 
Sir  Thomas  Plumer,  M.  R.,  ^^is  quite  different;  with  respect  to  them,  the 
principle  is,  that  the  same  person  shall  not  be  buyer  and  seller )  but  here  the 
sheriff  is  the  seller  :"  Stratford  v.  Twynam,  Jac.  421 ;  and  it  has  been  held  that 
a  mere  creditor,  having  his  debt  secured  by  an  agreement  from  the  debtor  to  con- 
vey an  estate  upon  trust  for  the  creditor  to  sell,  and  amongst  others  to  pay  his 
own  debt,  is  not  in  such  a  fiduciary  position  as  to  be  disabled  from  purchasing 
the  estate  from  the  agent  of  his  debtor  :  Chambers  v.  Waters,  3  Sim.  42  ;  Coop. 
Cas.  temp.  Brougham,  91  j  S.  C,  nom.  Waters  v.  Groom,  11  C.  &  F.  684. 

With  regard  to  transactions  between  guardian  and  ward,  Lord  Hardwicke 
observed,  in  Oldin  v.  Samhourn,  2  Atk.  15,  that  it  was  improper  for  a  guar- 
dian to  purchase  his  ward's  estate  immediately  upon  his  coming  of  age.  But 
although  it  has  a  suspicious  look,  yet  if  he  be  paid  the  full  consideration,  it  is 
not  voluntary,  and  cannot  be  set  aside.  See  Hylton  v.  Hylton,  2  Ves.  549. 
In  Carey  v.  Carey,  2  S.  &  L.  173,  leaseholds  belonging  to  an  infant  were 
sold  under  a  decree  of  the  Court,  and  purchased  by  his  guardian  in  the  suit, 
who  acted  also  as  receiver.  The  sale  was  set  aside,  although  *the  full  r*!  qq-i 
value  was  given,  and  decreed  fraudulent  and  void,  it  being  wholly 
unnecessary,  as  there  were  funds  sufficient  for  the  purposes  to  which  the  pur- 
chase-money was  to  be  applied ;  and  the  old  lease  having  been  surrendered, 
and  a  new  one  obtained,  it  was  declared  to  be  held  in  trust  for  the  persons  en- 
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titled  to  the  former  lease.  See  also  Dawson  v.  Massey,  2  Ball  &  B.  219. 
And  Lord  St.  Leonards  says,  with  reference  to  Lord  Hardwick's  observation 
in  Oldin  v.  JSambourn,  that  ^'  it  seems  clear  that  such  a  purchase  would  now 
be  set  aside  on  general  principles,  without  reference  to  the  adequacy  of  con- 
sideration.''    Sugd.  V.  &  P.  596,  13th  ed. 

If  a  guardian  buys  up  incumbrances  upon  his  ward's  estate  at  an  under- 
value, he  will  be  held  a  trustee  for  his  ward,  and  can  only  charge  him  with 
what  he  has  actually  paid  :   Henley  v. ,  2  Ch.  Ca.  245. 

The  principle  of  these  cases  has  been  acted  upon  by  the  Legislature,  which, 
under  the  General  Inclosure  Act,  has  rendered  commissioners  incapable  of 
purchasing  any  estate  in  the  parish  in  which  an  inclosure  is  made  until  five 
years  after  the  date  and  execution  of  the  award,  (41  Geo,  3,  c.  109,  s.  2.) 
And  under  the  Commons  Inclosure  Act,  a  similar  prohibition  prevents  valuers 
from  purchasing  land  until  after  seven  years  from  the  confirmation  of  the 
award,  (8  &  9  Vict.  c.  118,  s.  219.) 

It  may  here  be  mentioned  that  where  no  fiduciary  relation  exists  between 
the  parties,  in  the  absence  of  fraud,  mere  inadequacy  of  consideration,  although 
the  vendor  may  have  no  professional  adviser,  will  not  be  a  sufficient  reason  for 
setting  aside  a  sale  :  Harrison  v.  Guest,  6  De  G.  Mac.  &  G.  424. 

Nature  of  Belief  granted  by  Courts  of  Equity.'] — It  remains  to  consider  the 
nature  of  the  relief  a  Court  of  equity  will  grant  against  a  trustee  or  other 
person  who  has  made  a  purchase  which  is  improper,  according  to  the  rules 
before  laid  down,  and  upon  what  terms  that  relief  will  be  granted. 

The  cestui  que  trust,  if  he  wishes  it,  can  insist  upon  a  re-conveyance  of  the 
property  from  the  trustee  who  purchased,  if  it  remains  in  his  hands  unsold 
(^York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  42,  Toml.  ed;  Lord 
Hardwicke  v.  Vernon,  4  Ves.  411 ;  Randall  v.  Errington,  10  Ves.  423 
Hamilton  v.   Wright,  9  C.  &  F.  123 ;  (or  from  a  person  who  has  purchased 
from  him,  with  notice  :  Attorney- General  v.  Lord  Dudley,  Coop.  146  :  Dun 
bar  V.  Tredennick,  2  Ball  &  B.  304.     But  the  re-conveyance  will  only  be  de 
creed  upon  the  terms  of  his  repaying  the  purchase-money,  with  interest  at  4:1 
per  cent.,  and  all  sums  which  may  have  been  expended  in  repairs  and  improve 
ments  of  a  permanent  and  lasting  nature,  and  also  such  as  have  a  tendency  to 
r*l  401  ^^^^S  *^®  *estate  to  a  better  sale.     On  the  other  hand,  there  must  be 
^  an  allowance  for  acts  that  deteriorate  the  value  of  the  estate,  and  the 

trustee  must  account  for  all  rents  received  by  him,  and  for  all  profits,  such  as 
money  arising  from  the  sale  of  timber ',  and  he  must  also  pay  an  occupation 
rent  for  such  part  of  the  estate  as  may  have  been  in  his  actual  possession : 
Hall  V.  Hallet,  1  Cox,  134 ;  Ex  parte  Hughes,  6  Ves.  624,  625 ;  Campbell  v. 
Walker,  5  Ves.  682 ;  Ex  parte  Bennett,  10  Ves.  400,  401 ;  Robinson  v.  Rid- 
ley, 6  Madd.  2;  Ex  parte  James,  8  Ves.  351;  Ex  parte  Lacey,  6  Ves.  630; 
Watson  V.  Toone,  6  Madd.  153 ;  York  Buildings  Company  v.  Mackenzie,  8 
Bro.  P.  C.  42,  Toml.  ed. ;  MUl  v.  Hill,  3  II.  &  Cas.  869. 

If  the  cestui  que  trust  does  not  wish  for  a  re-conveyance  of  the  property,  an 
order  will  be  made,  that  the  expense  of  repairs  and  improvements  not  only 
substantial  and  lasting,  but  such  as  have  a  tendency  to  bring  the  estate  to  a 
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better  sale,  after  making  an  allowance  for  acts  that  deteriorate  the  value  of 
the  estate,  shall  be  added  to  the  purchase-money,  and  that  the  estate  shall  be 
put  up  at  the  accumulated  sum ;  if  any  one  makes  an  advance  upon  that  sum, 
the  trustee  shall  not  have  the  estate ;  if  no  one  does,  he  will  be  held  to  his 
purchase ;  Ex  parte  Reynolds,  5  Ves.  707  :  Ex  parte  Hughes ;  Ex  parte 
Lacey ;  Lister  v.  Lister ,  6  Ves.  617,  625,  631  \  Ex  parte  Bennett,  10  Yes. 
381;  Ex  parte  Hewitt,  2  Mont.  &  Ayr.  477;  but  where  the  trustee  has 
bought  the  estate  in  one  lot,  and  the  cestuis  que  trust  are  desirous  of  having 
it  sold  in  several  lots,  the  cestuis  que  trust  must  first  repay  him  all  the  money 
he  has  advanced,  with  interest,  he  accounting  for  the  rents  received  by  him, 
or  paying  an  occupation  rent,  if  he  actually  occupied  the  estate ;  Ex  parte 
James,  8  Yes.  351. 

Although  the  purchaser  has  paid  the  purchase-money  into  Court,  and  it  has 
been  invested  in  the  funds,  he  will  not  be  entitled  to  any  benefit  from  any 
advance  in  the  funds,  but  to  his  purchase-money  and  interest  only ;  for,  if  the 
stock  had  fallen,  instead  of  advancing,  he  could  not  have  been  compelled  to 
take  it;  Ex  parte  James,  8  Yes.  351. 

Where  the  trustee  has  resold  the  estate,  the  cestui  que  trust  can,  as  in  the 
principal  case,  make  him  account  for  what  he  has  received  over  and  above  the 
purchase-money  he  himself  paid,  with  interest  at  41.  per  cent. ;  Ex  parte  Rey- 
nolds, 5  Yes.  707 ;  Hall  v.  Hallet,  1  Cox,  134. 

The  costs  of  the  suit,  where  the  sale  is  set  aside,  must  be  paid  by  the  trus- 
tee; {Sanderson  v.  Walker,  13  Yes.  601;  HallY.  Hallett,  1  Cox,  141; 
Whichcote  v.  Lawrence,  3  Yes.  740 ;  Dunbar  v.  Tredennick,  2  Ball  &  B.J304  : 
see,  however  Baker  v.  Carter,  1  Y.  &  C.  Exch.  Ca.  250 ;)  unless  r:f:-i4-i -i 
there  has  been  *great  delay  on  the  part  of  the  cestui  que  trust ;  Attor- 
ney-Generals. Lord  Dudley,  Coop.  146.  And  even  if  the  cestui  que  trust 
fails  to  set  aside  the  sale,  on  account  of  his  own  delay,  the  Court  may  refuse 
the  trustee  his  costs  :  Gregory  v.  Gregory,  Coop.  201 :  Champion  v.  Righy, 
1  Russ.  &  My.  539. 

Acquiescence^ — ^^Acquiescence  for  a  long  time  in  an  improper  sale  will  dis- 
able a  person  from  coming  into  a  Court  of  equity  to  set  it  aside  :  Morse  v. 
Royal,  12  Yes.  355 ;  Price  v.  Byrne,  cited  with  approbation  by  Lord  Al van- 
ley  in  Campbell  v.  Walker,  5  Yes.  681 ;  Champion  v.  Rigby,  1  Russ.  &  My. 
539  ;  Roberts  v.  Tunstall,  4  Hare,  257 ;  Beaden  v.  King,  9  Hare,  499,  532  ; 
Baker  v.  Read,  18  Beav.  398.  But  "to  fix  acquiescence  upon  a  party,  it 
should  unequivocally  appear  that  he  knew  the  fact  upon  which  the  supposed 
acquiescence  is  founded,  and  to  which  it  refers,^'  per  Sir  William  G-rant,  M. 
E.,  in  Randall  v.  Errington,  10  Yes.  428 :  see  also  Chalmer  v.  Bradley,  1 
J.  &  W.  51;  Trevelyan  v.  Charter,  9  Beav.  140;  S.  C.,11  C.  &  F.  714  ; 
fSavery  v.  Eing,  5  H.  L.  Cas.  627,  667 ;  but  see  and  consider  Knight  v. 
Majoribanks,  11  Beav.  322,  2  Mac.  &  Gr.  10 ;  and  the  distress  of  the  cestui 
que  trust  may  be  an  excuse  for  acquiescence;  (^Gregory  v.  Gregory,  Coop. 
201 ;  Roche  v.  O'Brien,  1  Ball.  &  B.  342 ;)  but  it  has  been  held  that  laches 
does  not  apply  to  a  body  of  creditors,  to  whom  relief  will  be  granted  when  it 
would  be  refused  to  an  individual :  see  case  in  the  Exchequer,  cited  6  Yes. 
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632 ;  Whichcote  v.  Lawrence,  3  Yes.  740 ;  YorJc  Buildings  Company  v.  Mac- 
Jcenzie,  8  Bro.  P.  C.  42,  Toml.  ed. 

Although  acquiescence  in  an  improper  sale  may  have  the  effect  of  not 
enabling  a  party  to  set  it  aside,  it  nevertheless  will  not  be  sufficient  to  induce 
a  Court  of  equity  to  exercise  its  discretionary  power  of  compelling  specific  per- 
formance of  the  agreement  to  sell :  Salmon  v.  CuttSj  Cutis  v.  Salmon,  4  De 
a.  &  Sm.  125. 

Confirmation.'] — A  cestui  que  trust  may  confirm  an  invalid  sale,  so  that  he 
cannot  afterwards  set  it  aside  :  Morse  v.  Royal,  12  Ves.  355 ;  Roche  v. 
O'Brien,  1  Ball.  &  B.  353.  But,  in  order  to  constitute  a  valid  confirmation, 
a  person  must  be  aware  that  the  act  he  is  doing  will  have  the  effect  of  confirming 
an  impeachable  transaction  :  Murray  v.  Palmer ,  2  S.  &  L.  486 ;  Dunbar  v. 
Tredennich,  2  Ball  &  B.  317 ;  Malony  v.  L' Estrange,  1  Beat.  413  ;  Adams 
V.  Clifton,  1  Kuss.  297 ;  Cocherell  v.  Cholmely,  1  Buss.  &  My.  425 ;  Chalmer 
V.  Bradley,  1  J.  &  "W.  51 ;  De  Montmorency  v.  Devereux,  7  C.  &  F.  188 ; 
Salmon  v.  Cutts,  4  De  Gr.  &  Sm.  129 ;  Stump  v.  Gahy,  2  De  Gex.  Mac.  & 
Gr.  623 ;  Waters  v.  Thorn,  22  Beav.  547.  Nor  will  the  act  of  confirmation 
*be  valid,  if  it  be  done  in  distress  and  difficulties,  under  the  force, 
L  -^  pressure,  and  influence  of  the  former  transaction ;  Crowe  v.  Ballard, 
3  Bro.  C.  C.  139;  Wood  v.  Downes,  18  Yes.  128  ;  Roche  v.  O'Brien,  1  Ball  & 
B.  330 ;  Roberts  v.  Tunstall,  4  Hare,  257,)  and  it  must  be  an  act  separate 
and  distinct  from  the  impeachable  transaction,  and  not,  as  in  the  principal 
case,  a  conveyance  executed  in  consequence  of  a  contract  or  covenant  connected 
with  it :  Morse  v.  Royal,  12  Yes.  370 ;  Wood  v.  Downes,  18  Yes.  124,  128 ; 
Roche  V.  O'Brien,  1  Ball  &  B.  338.  A  confirmation  of  an  invalid  sale,  by  the 
majority  of  the  creditors  of  a  bankrupt,  will  not  be  binding  upon  the  minority : 
see  Ex  parte  Lacey,  6  Yes.  628;  Sir  G.  Colebroohe's  case,  cited  Ex  parte 
Hughes,  6  Yes.  622,  overruling  Whelpdale  v.  Coohson,  cited  in  Campbell  v. 
Walker,  5  Yes.  682 ;  S.  C,  1  Yes.  9 ;  Ex  parte  Thwaites,  1  M.  &  A.  323  ; 
Tommey  v.  White,  3  H.  L.  Cas.  49. 


The  equitable  maxim  that  a  trustee  towards  another,  in  regard  to  property, 

is  disabled  to  purchase,  for  his  own  is  bound  to  exercise  for  the  benefit  of 

benefit,  at  a  sale  of  the  trust  property,  his  cestui  que  trust,  all  the   rights, 

has  two  applications,  which,  though  powers,  knowledge,  and  advantages  of 

embraced  under  the  same  conception  every  description,  which  he  derives 

of  duty  and  policy,  are  so  far  distin-  from   that   position,   or   acquires   by 

guished  in  their   circumstances   and  means  of  it;  at  least  he  is  disabled 

appearance,  that  it  is  better  to  state  from  exerting  them  for  his  own  pri- 

them  separately.     (1.)  One  of  them  vate  benefit.     (2.)  The  other  is  the 

is  derived  from  the  general  and  fun-  more  specific  and  positive  rule,  that 

damental  principle  in  the  doctrine  of  an  agent  to  sell  for  others,  though  he 

trusts,  which  was  mentioned  in  the  have  but  a  mere  ministerial  power  for 

note  to  Keech  v.  Sandford,  ante,  that  that  single  purpose,  is  disabled  from 

a  person  assuming  a  fiduciary  relation  being  a  purchaser  at  the  sale.     His 
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duty,  as  vendor  for  others,  is  to  sell 
the  property  for  the  highest  price, 
and  his  interest,  as  purchaser  for  him- 
self, is  to  get  it  for  the  lowest ;  and 
these  two  relations  are  so  essentially 
repugnant,  that  a  court  of  chancery 
never  allows  them  to  be  united  in  the 
same  person.  A  sheriff  or  commis- 
sioner, or  other  judicial  or  ministerial 
officer,  buying  at  the  sale  which  he  is 
appointed  to  conduct,  is  an  instance 
under  the  latter  rule  ;  where  a  general 
trustee  purchases  trust  property  at  a 
sale  under  adverse  process  with  which 
he  has  no  connexion,  we  find  an  illus- 
tration of  the  former  principle,  to 
which  the  other  does  not  extend  :  in 
the  case  of  a  trustee  purchasing  at 
his  own  sale,  the  two  run  together. 
But  though,  for  clearness  and  cer- 
tainty in  practice,  this  distinction  be- 
tween the  larger  and  narrower  applica- 
tion of  the  maxim  should  be  observed, 
the  equitable  notion  of  a  trust  is  so 
comprehensive,  that  all  of  these  cases 
are  embraced  under  the  same  head  in 
chancery,  and  all  of  them  are  dealt 
with,  in  precisely  the  same  manner. 
The  relief  in  equity  proceeds  upon 
the  same  method  :  without  any  refer- 
ence to  fraud,  and  without  any  inquiry 
into  circumstances,  it  touches  with  a 
trust,  alike,  the  office  of  the  fiduciary 
and  the  power  of  the  agent :  at  the 
option  of  the  parties  interested,  it  con- 
verts the  purchase  into  a  trust  for 
them,  and  gives  them  the  choice  of 
confirming  the  sale,  or  of  having  the 
property  resold  for  their  benefit,  upon 
terms  of  the  trustee's  being  com- 
pensated for  what  he  has  expended. 
''  There  is  no  magic  in  the  terms  trust 
and  trustee,^'  said  the  counsel  in  the 
case  of  The  York  Buildings  Com- 
pany V.  Mackenzie,  8  Tomlin's  Brown's 
P.  C.  42,  64 :  "  He  is  a  trustee,  in 
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technical  style,  who  is  vested  with 
property  in  trust  for  others  ;  but  every 
man  has  a  trust,  to  whom  a  business 
is  committed  by  another,  or  the  charge 
and  care  of  any  concern  is  confided  or 
delegated  by  commission." 

Understanding,  then,  by  a  trustee, 
any  one  who  acts  representatively,  or 
whose  office  is  to  advise  or  operate, 
not  for  himself,  but  for  others,  the 
principle  is  general,  that  a  trustee,  so 
far  as  the  trust  extends,  can  never  be 
a  purchaser  of  the  property  embraced 
under  the  trust,  without  the  consent 
of  all  the  persons  interested :  and 
this  principle  applies  to  executors,  ad- 
ministrators, guardians,  attorneys  at 
law,  general  and  special  agents,  as- 
signees, commissioners,  sheriffs,  and 
all  persons,  judicial  or  private,  minis- 
terial or  counseling,  who,  in  any  re- 
spect, have  a  concern  in  the  sale  of 
the  property  of  others ;  it  extends  to 
sales  by  public  auction,  and  to  judi- 
cial sales,  as  well  as  to  private  ones ; 
and  applies  to  purchases,  direct  and 
indirect,  in  person,  or  through  an 
agent,  or  by  the  medium  of  a  person 
who  subsequently  re-conveys  to  the 
trustee,  and  to  purchases  made  by  the 
trustee  as  agent  for  a  third  person, 
and  to  purchases  in  which  he  is  to 
have  a  partial  interest  as  well  as  those 
in  which  he  is  exclusively  concerned. 
Salle  V.  Graft,  7  Kichardson,  Eq.  34 ; 
Midford  V.  Bowen,  1  Stockton,  797. 
^'  No  person,"  according  to  the  expres- 
sion approved  in  Torrey  v.  Bank  of 
Orleans,  9  Paige,  650,  763,  in  Van 
Epps  V.  Van  Epps,  Id.  238,  241 ;  in 
Cram  v.  Mitchell  and  others,  1  Sand- 
ford,  251,  256 ',  in  JDobson  v.  Eacey, 
3  Id.  61 ;  and  in  Voorhees  v.  The  Prcs- 
hyterian  Church  of  Amsterdam,  8 
Barbour's  S.  Ct.  136,  142,  "can  be- 
come  a  purchaser  of  an  interest  in  pro- 
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perty,  where  he  has  a  duty  to  perform 
which  is  inconsistent  with  the  charac- 
ter of  a  purchaser :''  or,  in  other  words, 
wherever  it  is  the  duty  or  undertaking 
of  a  person  to  advise  or  act  for  the  pur- 
pose of  obtaining  the  highest  price  for 
the  property,  there  is  an  incapacity  in 
that  person  to  be  a  purchaser,  under 
any  form,  or  to  any  extent,  except  by 
consent  of  the  cestui  que  trust,  be- 
cause the  interest  and  effort  of  the 
purchaser  is  to  obtain  the  property  at 
the  lowest  price.  This  great  pervad- 
ing principle  of  equity  was  explained 
and  vindicated  with  equal  elegance 
and  ability  in  Davoue  v.  Fanning, 
2  Johnson's  Chancery,  252 ;  and  has 
been  again  copiously  illustrated  in 
the  late  case  of  Miclioud  et  al.  v. 
Girod  et  al.,  4  Howard's  S.  C.  503, 
553;  and  is  recognized  and  adopted 
in  every  equitable  jurisdiction  in  this 
country;  see  Campbell  v.  Pennsyl- 
vania Life  Ins.  Co.,  2  "Wharton,  53, 
63;  Leisenring  v.  Black,  5  Watts, 
303,  304 ;  Litchfield  v.  Cudworth,  15 
Pickering,  24,  31 ;  Shelton  v.  Homer 
and  others,  5  Metcalf,  462, 467 ;  Cald- 
well V.  Sigourney,  19  Connecticut, 
37,  51;  Thorp  et  al.  v.  M^  Cnllumet  al., 
1  Grilman,  615,  625 ;  Brachenridye  v. 
Holland,  2  Blackford,  377;  Pitt  v. 
Petrovy,  12  Iredell,  69;  Boyd  v. 
Hawkins,  2  Devereux's  Equity,  195, 
207;  Wormley  v.  Wormley,  8  Whea- 
ton,  422,  441 ;  &c.  It  matters  not, 
that  there  was  no  fraud  contemplated, 
and  no  injury  done  :  the  rule  is  not  in- 
tended to  be  remedial  of  actual  wrong, 
but  preventive  of  the  possibility  of  it : 
it  is  one  of  those  processes,  derived 
from  the  system  of  trusts,  by  which  a 
court  of  chancery  turns  parties  away 
from  wrong,  and  from  the  power  of 
doing  wrong,  by  making  their  act  in- 
stantly enure  in  equity  to  rightful  pur- 


poses. The  cases  are  uniform  in  de- 
claring that  it  matters  not  how  inno- 
cent and  bona  fide,  and  free  from  sug- 
gestion of  fault,  the  transaction  may 
be;  Shelton  v.  Homer  and  others; 
Dohson  V.  Racey,  3  Sandford,  61 ; 
Wade  V.  Harper,  3  Yerger,  383,  385 ; 
Scott  et  al.  V.  Freeland,  7  Smedes  & 
Marshall,  410  ;  Brothers  v.  Brothers, 
7  Iredell,  Eq.  150;  Mason  v.  Martin, 
4  Maryland,  124;  Zimmerman  v. 
Marmon,  4  Richardson's  Eq.  165; 
nor  how  harmless  or  even  beneficial 
the  interference  of  the  trustee  may 
have  been ;  Leisenring  v.  Black,  5 
Watts,  303,  304;  Camphell  v.  John- 
son and  others,  1  Sandford,  148, 152 ; 
Saltmarsh  v.  Beene,  .4  Porter,  283, 
293  :  the  trustee  can  never,  by  his  own 
act,  shake  off  the  equity  of  the  cestui 
que  trust  to  have  the  benefit  of  all 
that  he  does  in  the  scope  of  the  trust, 
and  the  cestui  que  trust  may  come 
into  equity,  as  of  course,  and,  without 
the  imputation  either  of  fraud  or  in- 
jury, ask  for  a  resale  of  the  property; 
and  whether  the  property  was  or  was 
not  worth  more  than  the  amount  of 
the  trustee's  bid,  is  a  matter  which  is 
never  inquired  into ;  Torry  v.  BanJc  of 
Orleans,  9  Paige,  650,  664;  Van 
Epps  V.  Van  Epps,  Id.  238,  242.  In 
the  pointed  language  of  the  court  in 
Brothers  v.  Brothers,  the  sale  is  set 
aside,  not  because  there  is,  but  because 
there  may  be  fraud ;  Brothers  v.  Bro- 
thers, 7  Iredell,  Eq.  156 ;  Patton  v. 
Thompson,  2  Jones,  Eq.  285.  In 
explaining  the  reasons  and  operation 
of  this  principle,  successive  judges 
have  only  been  able  to  vary  and  im- 
pair the  language  of  the  counsel  for 
the  appellants,  (Messrs.  R.  Dundas,  J. 
Mansfield  and  J.  Mackintosh,)  in  the 
case  of  The  York  Buildings  Company 
V.  Mackenzie,  8  Tomlins'  Brown,  42, 
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63.  ^^The  ground  on  which  the  disa- 
bility  or  disqualification  rests,"  it  was 
there  argued,  ^'  is  no  other  than  that 
principle  which  dictates  that  a  person 
cannot  be  both  judge  and  party.  No 
man  can  serve  two  masters.  He  that 
is  entrusted  with  the  interest  of  others, 
cannot  be  allowed  to  make  the  busi- 
ness an  object  of  interest  to  himself; 
because  from  the  frailty  of  nature,  one 
who  has  the  power,  will  be  too  readily 
seized  with  the  inclination  to  use  the 
opportunity  for  serving  his  own  in- 
terest at  the  expense  of  those  for  whom 
he  is  entrusted.  The  danger  of  temp- 
tation, from  the  facility  and  advan- 
tages for  doing  wrong,  which  a  parti- 
cular situation  affords,  does,  out  of  the 
mere  necessity  of  the  case,  work  a  dis- 
qualification;  nothing  less  than  inca- 
pacity being  able  to  shut  the  door 
against  temptation  where  the  danger 
is  imminent,  and  the  security  against 
discovery  great,  as  it  must  be  where 
the  difficulty  of  prevention  or  remedy 
is  inherent  to  the  very  situation  which 
creates  the  danger.  The  wise  policy 
of  the  law  has  therefore  put  the  sting 
of  a  disability  into  the  temptation  as 
a  defensive  weapon  against  the  strength 
of  the  danger  which  lies  in  the  situa- 
tion." The  practice  established  in 
chancery,  of  giving  the  cestui  que 
trust  an  option  to  affirm  the  purchase, 
or  to  have  the  property  resold,  unites 
practical  convenience  with  exact  jus- 
tice to  both  of  the  principal  parties : 
if  the  property  brought  its  full  value, 
the  cestui  que  triist  will  have  no  mo- 
tive for  disturbing  the  transaction ; 
if  less,  it  is  just  that  the  difference 
should  enure  to  his  benefit,  and  not 
to  the  trustee's ;  and  the  trustee  never 
suffers,  for  he  is  always  allowed  to 
hold  his  purchase  as  a  security  for 
what  he  has  expended  upon  it :  Ro- 


gers V.  Rogers,  1  Hopkins,  515,  525. 
[And  the  better  opinion  would  seem  to 
be  that  the  same  rule  is  applicable  to 
mortgagees,  and  other  creditors  who 
are  armed  with  a  power  of  sale,  and 
thus  enabled  to  control  the  disposition 
of  lands  or  chattels  which  have  been 
pledged  or  mortgaged  to  them  for 
debts,  because  they  might  otherwise 
be  gainers  by  buying  the  property  for 
less  than  it  is  worth,  and  looking  to  the 
personal  responsibility  of  the  debtor 
for  the  residue,  and  should  conse- 
quently be  placed  beyond  the  reach  of 
temptation ;  Hyndman  v.  Hyndman, 
19  Vermont,  9 ;  Shee  v.  The  Man- 
hattan Co.,  1  Paige,  48;  Hoyt  v.  Jl/ar- 
tinsee,  2  Smith's  Court  of  Appeals  K. 
231.  .Thus  in  JShee  v.  The  Manhat- 
tan Co.,  and  Hoyt  v.  Martinsee,  the 
assignment  of  a  mortgage  as  collateral 
security  was  said  to  create  a  trust  for 
the  payment  of  the  debt,  and  to  make 
it  the  duty  of  the  assignee  to  reconvey 
the  mortgaged  premises,  which  he  had 
bought  in  under  a  decree  of  foreclo- 
sure, to  the  assignor,  on  receiving  pay- 
ment in  full  from  the  latter.] 

Executors  and  administrators  are 
fully  within  the  application  of  these 
principles ;  being  considered  in  equity 
as  trustees  for  creditors,  legatees,  dis- 
tributees and  heirs,  and  in  that  char- 
acter disabled  from  purchasing  at  sales 
of  either  lands  or  chattels  under  a 
power  in  the  will  or  a  power  derived 
from  the  court;  for  as  they  always 
have  a  power  and  duty  to  sell  lands 
under  authority  of  the  court,  so  far  as 
may  be  necessary  for  the  payment  of 
debts,  their  trust,  in  its  nature,  em- 
braces an  administration  of  both  classes 
of  property,  and  by  virtue  of  their 
powers  and  duties  in  respect  to  both 
the  lands  and  the  personalty,  they  are, 
substantially,  trustees,  and  therefore 
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disabled  from  purchasing  for  their 
own  benefit  and  to  the  loss  of  those 
for  whom  they  are  entrusted.  A  pur- 
chase, therefore,  direct  or  indirect, 
entire  or  partial,  by  one  or  more  exe- 
cutors or  administrators,  at  their  own 
sale,  whether  by  a  power  in  the  will 
or  under  an  order  of  court,  will  always 
be  set  aside  on  application  of  any  of 
the  heirs,  or  any  of  the  unsatisfied 
creditors,  or  other  persons  interested ; 
Davoue  v.  Fanning;  Rogers  v.  Rogers; 
WardY.  Smith,  3  Sandford,  592,  596; 
Michoud  et  al.  v.  Girod  et  al.,  4 
Howard,  504,  554;  Harrington  v. 
Broivn,  5  Pickering,  519,  521 ;  Litch- 
field V.  Cudworthj  15  Id.  24,  81 ; 
Shelton  V.  Homer  and  others^  5  Met- 
calf,  462,  467 ;  Fleming  v.  Faron,  12 
Georgia,  544 ;  Lessee  of  Moody  et  al. 
V.  Vandyke  et  al.,  4  Binney,  31,  43 ; 
Painter  v.  Henderson,  7  Barr,  48,  50 ; 
Musselman  v.  Fshelman,  10  Id.  394; 
Frice  v.  Morris,  5  McLean,  4 ;  Frice 
V.  Ga7nhle,  1  Stockton,  218;  Shu- 
man's  Appeal,  3  Casey,  64;  Johnson  v. 
Blackman,  11  Conn.  343,  357;  Green 
V.  Sergeant,  23  Vermont,  466 ;  Arrow- 
smith  &  Wife  V.  Van  HarlingerC s 
Ex'ors,  Coxe,  26;  Den  ex  Dem. 
OhertN.  Hammel,  3  Harrison,  74,  81; 
Den  V.  Wright,  2  Halsted,  175 ;  Den 
V.  M' Knight,  6  Id.  385;  Davis  v. 
Simpson,  5  Harris  &  Johnson,  147; 
Ryden  v.  Jones,  1  Hawks,  497,  504 ; 
Gordon  v.  Finlay,  3  Id.  239,  242 ; 
Brachenridge  v.  Holland,  2  Black- 
ford, 377,  380;  Cox's  Heirs  v.  Cox 
and  Talhert,  Peck,  443,  450 ;  Thorp 
et  al.  V.  JW'  Cullum  et  al.,  1  Gilman, 
615,  625 ;  Scott  v.  Gamble,  1  Stock- 
ton's Ch.  235;  Mulford  v.  Bowen, 
Id.  797;  Doe  v.  Harvey,  3  Indiana, 
104 ;  and  the  same  disability  is  applied 
to  an  agent  of  an  administrator  pur- 
chasing for  himself  at  an  administra- 


tor's sale ;  BucJdes  v.  Laferty's  Lega- 
tees, 2  Robinson,  294,  300.  [And 
when  a  purchaser  at  a  sale  of  this 
description,  reconveys  the  property, 
within  a  short  time  afterwards,  to  the 
trustee  or  executor  by  whom  it  was 
sold,  he  will  be  presumed  to  have 
been  put  forward  as  a  mere  tool  or 
cover,  and  the  deed  will  be  set  aside 
on  the  ground  of  collusion;  Obert  v. 
Obert,  2  Stockton's  Ch.  98.  The 
mere  circumstance,  however,  that  the 
purchaser  of  the  real  estate  of  a 
testator  is  an  executor  under  the  will, 
will  not  invalidate  the  purchase,  be- 
cause the  real  estate,  prima  facie, 
lies  beyond  the  trust;  although  the 
case  will  be  different  if  the  executor 
has  funds  to  pay  the  debt  for  which 
the  sale  is  made;  Meanor  v.  Hamil- 
ton, 3  Casey,  137.] 

Some  earlier  cases  in  Kentucky  and 
Virginia  which  threw  doubts  upon  the 
application  of  the  rule  to  executors 
and  administrators,  are  now  entirely 
overruled,  at  least  in  regard  to  sales 
of  real  estate ;  Grider  v.  Faync,  9 
Dana,  188, 190 ;  Moore  v.  Hilton  et  cd., 
12  Leigh,  2,  28 ;  Bailey's  Adm'r  v. 
Robinsons,  1  Grrattan,  4,  9.  In  South 
Carolina,  however,  after  much  varia- 
tion in  the  cases,  the  latest  decision  of 
the  Court  of  Appeals  appears  to  be, 
that  an  executor  or  administrator  is 
not,  in  regard  to  personal  estate,  to  be 
regarded  as  a  mere  trustee  to  sell,  and 
that  a  purchase  of  chattels  by  them 
at  their  own  sale,  if  fairly  made  and 
for  full  value,  is  good;  Stallings  and 
Wife  V.  Freman,  Adm'r,  2  Hill's 
Chancery,  401,  409,  where  the  cases 
are  collected;  but  see  also  Britfon 
and  Wife  v.  Johnson,  Id.  430,  434 ; 
and  Crispin  v.  Taylor,  Id.  434,  ?wt€. 
And  the  rule  is  the  same  in  North 
Carolina ;   Lyon  v.  Lyon,  8  Iredell, 
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Eq.  201.  In  Alabama,  also,  it  is  held, 
that  an  executor  or  administrator  may 
purchase  at  his  own  sale,  provided  it 
be  fairly  and  for  full  value ;  Brannan 
et  al.  V.  Oliver,  2  Stewart,  47 ;  Salt- 
marsh  V.  Beene,  4  Porter,  283,  295 ; 
Julian  et  al.  v.  Reynolds  et  al.,  8 
Alabama,  680,  683 ;  but  this  seems  to 
have  been  applied  only  to  personal 
estate.  And  the  existence  of  this  ex- 
ception to  the  general  rule,  that  a 
trustee  cannot  purchase  at  his  own 
sale,  is  regretted,  and  declared  to  rest 
only  on  authority  and  precedent,  in 
M'-Cartney  et  als.  v.  Calhoun  et  al., 
IT  Id.  301,  203.  See,  also,  LovellY. 
Briggs,  2  New  Hampshire,  218,  221. 
An  administrator  may  sell  the  goods 
of  his  intestate  at  private  sale,  and 
may  repurchase  them;  but  such  a 
transaction  would  not  be  sustained 
unless  obviously  free  from  all  suspi- 
cion of  fraud ;  Johnson  et  als.  v.  Kay, 
Adm'r,  8  Humphreys,  142.  "It  is 
a  well  established  principle  of  equity,'' 
said  the  court  in  that  case,  "  that  an 
executor  or  administrator,  will  not  be 
permitted  under  any  circumstances,  to 
derive  a  personal  benefit  from  the  man- 
ner in  which  he  transacts  the  business, 
or  manages  the  assets  of  the  estate. 
Any  profit  thus  derived,  is  considered 
as  so  much  increase  of  the  trust  fund 
in  his  hands,  and  as  belonging  to  the 
estate." 

The  same  disabling  rule  applies  to 
guardians  :  a  purchase  by  a  guardian 
at  his  own  sale,  made  under  an  order 
of  the  Court,  may  be  set  aside  by  the 
■ward  on  arriving  at  full  age,  as  a  mat- 
ter of  course,  though  perfectly  fair  and 
for  a  full  price ;  Scott  et  al.  v.  Free- 
land,  7  Smedes  &  Marshall,  410,  418j 
Patton  V.  Thompson,  2  Jones,  Eq. 
285.  And  it  applies  to  all  who  hold 
a  situation  of  trust  or  confidence  in 


reference  to  the  subject  of  the  sale; 
see  Van  Epps  v.  Van  Epps,  9  Paige, 
238,  241 ;  to  the  cashier  of  a  bank, 
for  example,  attending  a  sale  under  a 
mortgage  from  which  the  bank  was 
equitably  bound  to  protect  the  com- 
plainant's property;  in  such  a  case 
the  officer  could  not  be  allowed  to  pur- 
chase on  his  own  account,  and  thereby 
leave  the  bank  liable  to  indemnify  the 
complainant ;  Torrey  v.  Bank  of  Or- 
leans, %  Paige,  650,  663;  S.  C,  7 
Hill,  260.  In  like  manner,  if  one 
who  is  employed  as  an  agent  to  pay 
taxes  on  the  lands  of  non-residents, 
suffer  them  to  be  sold  for  taxes,  and 
buy  them  himself,  he  is  a  trustee  for 
the  owners  :  Oldhams  v.  Jones,  (&c., 
5  B.  .Monroe,  458,  467.  And,  in 
general,  the  rule  extends  to  all  cases 
in  which  confidence  has  been  reposed, 
and  applies  as  strongly  to  those  who 
have  gratuitously  or  officiously  under- 
taken the  management  of  another's 
property,  as  to  those  who  are  engaged 
for  that  purpose  and  paid  for  it;  Han- 
'kin  V.  Porter,  7  Watts,  387,  390; 
Baker  v.  Whiting,  3  Sumner,  475, 
483 ;  Casey  v.  Casey,  14  Illinois, 
112. 

An  assignee,  or  trustee,  in  an  as- 
signment for  the  benefit  of  creditors, 
is  also  incapacitated  from  purchasing 
at  his  own  sale ;  Harrison,  &c.  v. 
Mock  et  al.,  10  Alabama,  185,  194; 
and  an  agent  of  the  assignee  is  equally 
disabled;  Cram  v.  Mitchell,  1  Sand- 
ford,  251,  256;  Hammond  v.  Stan- 
ton, 4  Rhode  Island,  65.  In  Ex 
parte  Wiggins,  1  Hill's  Chancery, 
353,  the  assignees  of  a  debtor  filed  a 
bill  against  his  heirs  and  creditors  to 
marshal  the  assets,  and  the  court  or- 
dered a  sale  of  real  estate  by  a  com- 
missioner, under  the  superintendence 
of   the   assignees.      One  of   the  as- 
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signees  bought,  and  filed  this  bill  to 
have  the  sale  confirmed  :  the  commis- 
sioner reported  that  the  sale  was  fairly 
conducted,  and  the  purchase  was  hona 
fide  and  for  an  adequate  consideration, 
and  that  the  purchaser  was  a  creditor 
of  the  assignor :  but  the  court  de- 
cided, that  the  trustee  could  not  pur- 
chase except  subject  to  the  option  of 
the  parties  interested,  without  any 
inquiry  into  circumstances,  to  have 
a  release,  or  to  hold  the  trustee  to  his 
purchase ;  and  it  was  accordingly  or- 
dered to  be  inquired  if  any  creditor 
or  other  party  interested  desired  a  re- 
sale, and  if  so,  that  the  property  should 
be  re-sold,  but  if  not,  that  the  sale 
should  be  confirmed.  In  Wade  v. 
Harper,  3  Merger,  383,  where  a  deed 
of  trust  for  the  payment  of  a  creditor 
was  made,  authorizing  the  trustee  to 
sell  at  the  request  and  option  of  the 
creditor,  it  was  held  that  the  creditor 
could  not  purchase.  ^'We  cannot 
distinguish  the  relation  of  (the  credi- 
tor) to  this  transaction,"  said  Catron, 
Ch.  J.,  "  from  that  of  a  commissioner 
of  a  bankrupt,  where  the  trustee  makes 
the  sale  of  the  assets.  In  such  case, 
the  commissioner  has  a  duty  to  per- 
form, to  make  the  estate  bring  the  best 
price,  and  cannot  buy  without  being 
subject  to  have  the  sale  set  aside  at 
the  election  of  the  creditors.  In  all 
cases  where  the  property  is  vested  in 
a  trustee,  with  power  to  sell,  or  where 
there  is  a  power  in  one  to  sell,  the  title 
remaining  in  the  cestui  que  trustj  or 
the  aid  of  a  solicitor  is  called  in,  or 
where  there  is  an  agent  to  aid  in  eflfect- 
ing  the  sale,  such  persons  cannot  be 
permitted  to  buy  the  property,  de- 
nuded of  the  trust,  and  if  any  inter- 
ested, especially  the  cestui  que  trust, 
calls  in  question  the  purchase,  that  it 
was  fair,  is  no  defence ;  the  trust  at- 


tends it."  In  Saltmarsh  v.  JBeene, 
4  Porter,  283,  the  same  rule  was  ap- 
plied  to  a  commissioner  appointed  by 
the  Orphans'  Court  to  sell  lands,  who 
was  held  incapable  to  buy  directly  or 
indirectly,  in  whole  or  in  part. 

It  is  equally  settled,  that  an  agent 
to  sell  cannot  be  the  purchaser,  nor 
an  agent  of  the  purchaser.  A  sale 
by  an  agent  to  himself  is  void  in  law, 
and  if  the  transaction  assumes  such  a 
form  as  to  be  valid  in  law,  equity  will 
make  him  a  trustee  for  his  principal ; 
see  Teahle  v.  Bailey,  2  Brocken- 
brough,  44,  51 ;  Banks  v.  Judah,  8 
Connecticut,  146,  157;  Church  v. 
Marine  Insurance  Company,  1  Mason, 
341,  344 ;  Barker  v.  Marine  Insur- 
ance Company,  2  Id.  369 ;  Copeland 
V.  Mercantile  Ins.  Co.,  6  Pickering, 
198,  204;  Pensoneace  v.  Bleakley, 
14  Illinois,  15.  So,  if  a  trultee  or 
agent  to  sell,  in  a  deed,  makes  a  sale 
in  which  he  is  to  be  at  all  interested, 
the  transaction  may  be  set  aside  in 
equity  by  the  cestuis  que  trust;  Arm- 
strong  V.  Campbell,  3  Yerger,  202, 
236;  Hunt  v.  Bass,  2  Devereux's 
Equity,  292,  295 ;  and  where  a  mort- 
gagee with  power  to  sell,  makes  a  con- 
veyance to  a  third  person,  and  imme- 
diately takes  a  re-conveyance  to  him- 
self, though  the  value  of  the  premises 
is  not  greater  than  the  mortgage  debt, 
the  heirs  may  set  aside  the  sale,  as  of 
course ;  Dohson  v.  Racey,  3  Sandford, 
61.  And  the  same  thing  is  applicable 
to  judicial  and  legal  officers.  A  sheriff 
selling  land  on  execution  cannot  be  a 
purchaser  directly,  or  through  the 
medium  of  a  third  person,  who  pur- 
chases in  secret  trust  for  him ;  Lessee 
of  Lazarus  v.  Bryson,  3  Binney,  54, 
58 ;  Carter,  &c.  v.  Harris,  4  Ran- 
dolph, 199,  204.  An  attorney  in  the 
execution  is  also  incapable  of  purchas- 
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ing  for  himself,  against  his  client's 
will,  unless  for  a  price  sufficient  to 
cover  the  client's  demand ;  Moore  v. 
Moore,  4  Sandford's  Ch.  37;  1  Sel- 
den,  256 ;  and  if  an  attorney  acts  for 
two  or  more  clients,  and  buys  for  one, 
the  others  have  an  equity  to  claim  the 
equal  benefit  of  the  purchase :  Lei- 
senring  v.  Black,  5  "Watts,  303,  305 ; 
Hawleif  V.  Cramer,  4  Cowen,  719, 
739  :  and  see  Howell  v.  Baker,  4 
Johnson's  Chancery,  118,  120;  and 
this  disability  reaches  all  who  take 
part  officially  in  the  process  of  sale, 
even  in  the  preliminary  steps  that  pre- 
cede it ;  and  it  has  therefore  been  held 
that  an  appraiser  of  the  property  for 
an  administrator's  sale,  cannot  pur- 
chase at  the  sale  j  ArTnstrong  v.  Hus- 
ton's  Heirs,  8  Ohio,  552.  There  is 
no  objection,  however,  to  a  purchase 
by  a  mortgagee,  or  creditor,  under  an 
execution  issued  by  him  or  others  • 
Lyon  V.  Jones,  6  Humphreys,  533; 
Murdock's  case,  2  Bland,  461,  468. 

[The  rule  is  a  general  one,  and  will 
apply  not  merely  in  those  cases  when 
the  trust  or  confidence  is  absolutely 
violated,  but  when  the  circumstances 
are  such  that  there  would,  or  might, 
be  a  temptation  to  violate  it :  Moore 
V.  Moore,  4  Sandford,  Ch.  37;  1  Sel- 
den,  256.  Hence,  an  agent  or  attor- 
ney employed  to  collect  a  debt,  cannot 
buy  the  property  of  the  debtor  at  a 
sale,  under  an  execution  issued  in  the 
course  of  the  agency,  for  less  than  the 
amount  of  the  debt ;  because,  his  in- 
terest as  buyer  might  induce  him  to 
force  a  sale  to  the  injury  of  his  prin- 
cipal :  lb.  The  result  will  be  the 
same,  where  an  agent,  employed  to 
obtain  information  with  a  view  to  a 
purchase,  misapplies  what  he  learns, 
by  buying  for  his  own  benefit ;  Reid 
V.  Stanley,  6  W.  &  S.  376;  or  when 


one  duly  authorized  to  make  insur- 
ances, or  to  execute  policies  on  behalf 
of  an  insurance  company,  insures  his 
own  property,  without  the  express 
sanction  of  his  principals,  thus  bring- 
ing his  interest  in  direct  conflict  with 
their's,  on  points  on  which  he  was 
bound  to  exercise  his  judgment  solely 
for  their  benefit :  Bentley  v.  The 
Columbia  Ins.  Co.,  19  Barbour,  595.] 
Where  a  person  stands  in  the  situa- 
tion of  a  trustee  for  others,  and  bound 
as  such  to  protect  the  general  interests 
of  those  for  whose  benefit  the  trust 
was  created,  in  regard  to  the  subject 
of  the  sale,  he  is  equally  incapacitated 
from  purchasing  for  his  own  benefit, 
at  a  sale  under  an  adverse  proceeding, 
and  at  a  judicial  sale,  as  at  his  own 
sale,  under  his  powers  as  trustee.  The 
reason  is  obvious ;  as  general  trustee 
of  the  subject,  it  is  his  duty  to  make 
it  bring  as  much  as  possible,  at  any 
sale  that  may  take  place ;  and  there- 
fore he  cannot  put  himself  in  a  situa- 
tion where  it  becomes  his  interest  that 
the  property  should  bring  the  least 
sum.  In  Chopin  v.  Weed  and  others, 
1  Clarke's  Chancery,  464,  the  assignee 
of  all  a  debtor's  property  under  a 
general  assignment  in  trust  for  the 
payment  of  debts,  bought  a  part  of  the 
trust  property  at  a  master's  sale  under 
a  previous  mortgage :  but  it  was  de- 
cided that  the  creditors  had  a  right  to 
the  purchase,  the  assignee  being  a 
trustee  for  them,  and  that  although 
the  sale  was  a  judicial  one,  and  there 
was  no  pretence  of  collusion  or  conni- 
vance by  the  assignee  to  procure  the 
sale,  and  the  sale  was  public,  and 
there  was  no  contrivance  to  prevent 
persons  from  bidding,  still,  without  a 
special  authority  from  the  court,  the 
trustee  could  not  become  a  purchaser 
for  his  own  benefit :  "  The  rule  in  re- 
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lation  to  all  classes  of  trustees,"  said 
the  court,  "  is  well  settled.  A  trustee 
cannot  purchase  or  be  interested  in 
the  purchase  of  the  trust  estate,  or 
any  part  thereof.  He  cannot  derive 
any  private  advantage  from  the  sale  of 
the  trust  property  committed  to  his 
guardianship ;  and  all  the  advantages 
which  he  does  thus  acquire,  shall  re- 
sult to  the  benefit  of  the  cestui  que 
trust."  In  Campbell  Y .  Johnson  and 
other Sy  1  Sandford,  148,  a  testator  ap- 
pointed two  persons  his  executors, 
and  the  guardians  of  his  children,  and 
devised  all  his  estate  to  them  in  trust 
to  sell  for  the  benefit  of  his  heirs. 
The  land  was  subject  to  mortgages 
given  by  the  testator,  and  under  one 
of  them  it  was  sold,  and  one  of  the 
executors  purchased.  The  court  held 
that  the  sale  must  be  set  aside  on  the 
application  of  the  heirs,  upon  the 
ground,  that  in  both  capacities,  as 
trustees  to  sell  and  as  guardians  of  the 
children,  the  executors  had  a  duty  to 
perform  in  regard  to  the  property, 
which  rendered  it  inequitable  for 
either  of  them  to  become  a  purchaser. 
In  McGinn  v.  Shaeffer,  7  Watts, 
412,  415,  also,  it  was  held  that  a 
trustee  for  an  infant,  sufi'ering  the 
property  to  be  sold  under  incum- 
brances, and  buying  it  in,  is  a  trustee 
for  the  infant.  In  Callis  &  Semmes 
V.  Ridout  &  Ringgold,  7  Gill  &  John- 
son, 2,  7,  commissioners  had  been  ap- 
pointed to  hold  and  sell  lands  for  cer- 
tain purposes,  and  one  of  them  bought 
a  part  of  the  land  under  an  adverse 
judgment;  it  was  held  that  this  could 
not  enure  to  his  own  benefit,  but  must 
be  applied  to  the  objects  of  the  trust, 
after  re-imbursing  to  him  the  amount 
of  his  purchase-money  and  all  proper 
and  necessary  expenses.  In  Bell  et  al. 
V.  Wehh  &  llong,  2  Gill,  164,  170,  a 


trustee  in  a  deed  of  trust  to  sell  for 
the  payment  of  debts,  purchased, 
through  his  agent,  at  a  sheriff's  sale, 
a  part  of  the  property.  "  One  of  the 
questions  which  arises  in  this  case," 
said  the  court,  ''  is,  whether  a  trustee 
can  be  permitted  to  purchase  the  cestui 
que  trust* s  property,  levied  upon  and 
sold  at  a  sheriff's  sale,  without  any  in- 
strumentality of  his :"  and  upon  the 
authority  of  the  preceding  case,  it  was 
decided  that  the  cestui  que  trust  was 
entitled  to  the  benefit  of  the  purchase, 
though  the  trustee  had  a  just  claim  to 
be  reimbursed  for  his  expenditures  in 
the  purchase.  In  FvertsonY.  Tappen, 
5  Johnson's  Chancery,  498,  514,  it 
was  held  that  an  executrix  who  was 
the  widow  of  the  testator  and  the  na- 
tural guardian  of  his  children,  could 
not  buy  the  property  for  herself  at  a 
sale  under  a  mortgage  given  by  the 
testator  in  his  lifetime;  Torre^  v. 
Bank  of  Orleans,  9  Paige,  650,  663  ; 
S.  C,  affirmed,  7  Hill,  260,  establishes 
the  same  point.  In  Van  Epps  v.  Van 
Epps,  9  Paige,  238,  241,  a  person 
who  held  a  second  mortgage  in  trust 
for  third  parties,  bought  in  the  pre- 
mises for  himself  at  a  sale  under  the 
first  mortgage,  for  a  sum  insufficient 
to  satisfy  both  mortgages.  "  The  de- 
fendant," said  the  Chancellor,  ''is 
wrong  in  supposing  that  he  was  au- 
thorized to  become  the  purchaser  of 
the  farm,  under  the  master's  sale  upon 
the  prior  mortgage,  for  his  own  exclu- 
sive benefit,  to  the  prejudice  of  the 
subsequent  mortgage,  which  he  held 
in  trust  for  others.  The  duty  of  the 
trustee,  as  the  holder  of  the  junior 
mortgage,  was  to  make  the  mortgaged 
premises,  if  possible,  produce  upon  the 
sale  sufficient  not  only  to  pay  off  the 
prior  incumbrance,  and  the  costs  of 
foreclosure,  but  also  to  satisfy  the  sub- 
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sequent  incumbrance  which  he  held 
in  his  fiduciary  character;  and  this 
duty  came  directly  in  conflict  with  his 
interest,  as  a  purchaser  for  his  own 
benefit,  to  bid  in  the  property  at  the 
lowest  sum  for  which  he  could  obtain 
it. 

Against  this  clear  application  of  a 
safe  and  conservative  principle  of 
equity,  two  American  cases  stand  op- 
posed; Prevost  V.  Gratz,  1  Peters' 
C.  C.  365,  378,  where  Washington,  J., 
said  that  a  purchase  by  a  trustee  or 
executor  at  a  sheriff's  sale  was  not  pro- 
hibited; and  Fibh  v.  Sarber,  6  Watts 
&  Sergeant,  18,  where  it  was  held 
(Rogers,  J.,  dissenting,)  that  the  as- 
signee of  an  insolvent  debtor  might 
purchase  at  a  sale  under  a  mortgage 
existing  previously  to  the  mortgage. 
The  reasoning  of  Kennedy,  J.,  in  this 
case,  is  wholly  unsound,  and  proceeds 
upon  the  error  of  overlooking  the  for- 
mer of  the  two  principles  stated  in  the 
beginning  of  this  note,  as  distinguished 
from  the  latter  of  them :  the  accurate 
view  of  the  law  upon  the  subject  then 
before  the  court  is  to  be  found  in  the 
dissenting  opinion  of  Rogers,  J.  See 
Cadhunj  v.  Buval,  10  Barr,  265, 272. 

It  is  admitted,  however,  in  all  the 
cases,  that  a  trustee  may  purchase  by 
consent  of  the  Court  of  Chancery,  to 
be  obtained  by  his  filing  a  bill  and 
showing  the  circumstances,  and  mak- 
ing out  a  sufficient  case ;  see  Davoue 
V.  Fanning,  2  Johnson's  Chancery, 
252,  261,  262;  Dohson  v.  Racey,  3 
Sandford,  61;  Brachenridge  v.  Hol- 
land, 2  Blackford,  377,  381;  but  the 
court,  upon  such  an  application,  will 
always  require  such  facts  to  be  shown 
as  justify  a  departure  from  the  general 
rule.  Where  it  is  made  to  appear 
that  the  trustee  has  a  personal  interest 
in  procuring  a  fair  price  for  the  pro- 


perty, which  interest  would  probably 
be  sacrificed  if  he  were  not  permitted 
to  bid,  it  is  very  much  a  matter  of 
course  to  give  him  leave  to  purchase ; 
and  if  it  be  his  own  sale,  a  master  or 
another  trustee  will  be  substituted  for 
the  execution  of  the  trust :  but  even 
in  these  cases,  the  court  must  always 
be  satisfied  that  the  interest  of  the 
cestui  que  trust  will  not  suffer  by  the 
permission,  and  if  the  trustee,  from 
his  connexion  with  the  property,  has 
had  superior  advantages  of  informa- 
tion as  to  its  situation  and  value,  so 
that  he  will  not  come  to  the  sale  on 
terms  of  equality  with  other  bidders, 
the  court  will  not  put  him  in  a  posi- 
tion which  will  make  it  for  his  interest 
to  keep  that  information  to  himself; 
but  will  require  him  to  obtain  the  con- 
sent of  all  the  cestuis  que  trust;  De 
Caters  v.  Le  Ray  De  Chaumont,  3 
Paige,  178. 

:  A  purchase  by  a  trustee  is  not  ab- 
solutely void ;  it  is  voidable  only  by 
the  cestuis  que  trust,  in  equity,  and 
then  only  upon  certain  terms :  it  is 
valid  in  equity  as  well  as  at  law,  unless 
some  of  them  choose  thus  to  avoid  it ; 
Thorp  et  al.  v.  Cullum  et  al.^  1  Gril- 
man,  615,  627.  [And  hence,  the  only 
remedy  for  those  who  are,  or  conceive 
themselves  to  be  injured,  is  in  chan- 
cery, which  can  bring  all  the  parties 
before  it,  and  do  justice  to  all  by  a 
single  decree;   Davoue  v.  Fanning, 

2  Johnson's  Ch.  252 ;  Doe  v.  Henry ^ 

3  Indiana,  104 ;  although  a  different 
view  has  been  taken  in  New  Jersey,  and 
such  sales  held  equally  invalid  at  law 
and  in  equity;  1  Stockton,  Ch.  218.] 
Such  sales  will  not,  however,  be  set 
aside,  either  by  law  or  equity,  on  the 
application  of  the  trustee,  or  of  an 
agent  who  bids  for  him,  for  the  rule 
was  not  adopted  in  favor  of  trustees, 
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but  for  the  protection  of  the  cestui 
que  trust;  Richardson  v.  Jones^  3 
Gill  and  Johnson,  164,  184;  though 
it  was  held  in  JSaltmarsh  v.  Beene, 
4  Porter,  283,  that  an  agreement  be- 
tween a  trustee  and  an  agent  that  the 
latter  shall  purchase  for  him  is  so  far 
unlawful  that  the  trustee  cannot  en- 
force it;  but  seems  hardly  to  be  cor- 
rect. No  persons,  but  the  cestuis  que 
trust,  that  is,  the  persons  interested 
in  the  property  or  in  the  sale  of  it, 
can  apply  to  be  relieved  against  the 
purchase  by  the  trustee )  and  a  stran- 
ger cannot  avoid  the  sale ;  Jackson  y. 
Van  Dalfsen,  5  Johnson,  43,  48; 
Jackson  V.  Walsh,  14  Id.  407,  415; 
Wilson  V.  Troup,  2  Cowen,  196,  238; 
Sawley  v.  Cramer,  4  Id.  719,  744 ; 
and  any  one  of  the  cestuis  que  trust 
may  apply,  though  a  majority  are  con- 
tent with  the  sale ;  Davoue  v.  Fan- 
ning, 2  Johnson's  Chancery,  252,  268. 
The  equity  of  the  cestuis  que  trust  is, 
to  have  the  option  of  confirming  the 
purchase  and  holding  the  trustee  to  it, 
or  of  setting  it  aside,  and  having  the 
property  re-sold;  Jennison  v.  Sap- 
good,  7  Pickering,  1 ;  S.  C,  10  Id. 
79,  111 ;  see  Frevost  v.  Gratz,  1 
Peter's  C.  C.  365,  368;  Ht/ndman 
v.  Hyndman,  19  Vermont,  10,  13. 
They  may  elect  to  confirm  it,  and  if 
they  do  so,  deliberately,  with  full 
knowledge,  neither  they  themselves 
afterwards,  nor  their  legal  represen- 
tatives, nor  a  stranger,  can  object  to 
it;  Lessee  of  Lazarus  v.  Bryson,  3 
Binney,  54,  58 ;  Painter  v.  Hender- 
son, 7  Barr,  48,  50;  Musselman  v. 
Eshleman,  10  Id.  394 ;  Harrington 
V.  Brown,  5  Pickering,  519,  521; 
Moore  v.  Hilton  et  al.,  12  Leigh,  2, 
28 ;  William/ s  ExWs  v.  Marshall,  4 
Gill  &  Johnson,  377,  379;  Field  v. 
Arrowsmith,  3  Humphreys,  442, 446 ; 


Scott  et  al.  v.  Freeland,  7  Smedes  & 
Marshall,  410,  419,  420;  although 
the  information  must  be  full  and  com- 
plete to  give  validity  to  the  election ; 
Andrews  v.  Holson,  25  Alabama,  219. 
If  the  property  has  been  re-sold  by 
the  trustee  to  a  hona  fide  purchaser 
without  notice,  before  the  cestui  que 
trust  applies  to  the  court,  the  original 
sale  cannot  be  set  aside,  and  the  re- 
medy will  be  only  personal  against  the 
trustee  for  an  account  of  the  profit,  if 
he  made  any ;  Lessee  of  Lazarus  v. 
Bryson  ;  Jackson  v.  Walsh  ;  Hawley 
V.  Cramer  ;  Rohhins  v.  Bates,  4  Gush- 
ing, 104 ;  but  if  a  conveyance  is  made 
by  two  administrators  or  other  trus- 
tees, to  one  of  themselves,  the  heirs 
may  set  aside  the  sale,  even  in  the 
hands  of  a  purchaser  for  value,  for  he 
has  notice  upon  the  face  of  the  title ; 
Ward  V.  Smith,  3  Sandford,  592, 
596.  And  even  where  the  property 
has  not  been  alienated,  the  cestui  que 
trust  must  apply  to  chancery,  within 
a  reasonable  time  after  he  has  know- 
ledge of  the  facts  which  impeach  the 
sale,  or  he  will  be  presumed  to  have 
acquiesced;  and  reasonable  time  de- 
pends upon  the  circumstances  of  the 
case,  and  the  sound  discretion  of  the 
court;  under  some  circumstances, 
sixteen  years  have  been  held  to  con- 
stitute laches,  and  under  others,  twen- 
ty-seven years  have  been  held  to  be 
too  long  a  delay;  see  Bergen  and 
another  v.  Bennett,  1  Gaines's  Cases, 
1,  20 ;  Hawley  v.  Cramer,  4  Cowen, 
719,  743 ;  Dohson  v.  Racey,  3  Sand- 
ford,  61 ;  Ward  v.  Smith,  3  Id.  592, 
596 ;  Bell  et  al.  v.  Wehh  and  Mong, 
2  Gill,  164,  170.  Independently  of 
circumstances,  equity  usually  adopts 
as  a  bar  to  the  assertion  of  such  a 
trust  the  period  which  bars  a  title  at 
law;  but  circumstances  may  always 
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be  considered  either  to  shorten  or 
lengthen  the  time ;  in  the  late  case  of 
Michoud  et  al.  v.  Girod  et  al.,  4  How- 
ard, 504,  661,  it  was  said  that  where 
there  is  actual  fraud,  no  case  can  be 
found  in  the  books  in  which  a  court 
of  equity  has  refused  to  give  relief 
within  the  lifetime  of  either  of  the 
parties  upon  whom  the  fraud  is  prov- 
ed, or  within  thirty  years  after  it  has 
been  discovered  or  becomes  known  to 
the  party  whose  rights  are  affected  by 
it.  In  the  later  case  of  Bowen  v. 
Evans,  House  of  Lords'  Cases,  257, 
282,  the  Lord  Chancellor  (Cotten- 
ham)  stated  the  principle  as  follows, 
in  regard  to  the  setting  aside  of  re- 
mote transactions  on  the  ground  of 
fraud :  "When  much  time  has  elapsed 
since  the  transactions  complained  of, 
there  having  been  parties  who  were 
competent  to  have  complained,  the 
court  will  not,  upon  doubtful  or  am- 
biguous evidence,  assume  a  case  of 
fraud :  although  upon  fraud  clearly 
established,  no  lapse  of  time  will  pro- 
tect the  parties  to  it,  or  those  who 
claim  through  them,  against  the  juris- 
diction of  equity  depriving  them  of 
the  effects  of  their  plunder." 

When  a  cestui  que  trust  objects  to  a 
purchase  by  a  trustee,  the  trustee  is 
not  to  be  called  upon  to  make  up  the 
difference  between  what  he  paid,  and 
what  was  the  true  or  probable  value 
at  the  time ;  the  ordinary  relief  con- 
sists in  ordering  a  re-sale  upon  such 
terms  as  fully  secure  to  the  trustee  all 
that  he  has  expended ;  Mason  v.  Mar- 
tin, 4  Maryland,  124.  The  court  in 
ordering  a  re-sale,  will  direct  an  ac- 
count to  be  taken,  in  which  the  pur- 
chaser will  be  credited  with  the  pur- 
chase-money which  he  has  paid,  and  in- 
terest, and  with  the  cost  of  all  valuable 
improvements   made   upon  the   land 


since  the  purchase,  and  will  be  charged 
with  the  profits  of  the  land,  or  a  fair 
annual  rent  instead;  the  balance  of 
this  account  with  the  commissions  and 
charges  of  re-sale  is  to  be  the  price  at 
which  the  land  is  to  be  set  up  at  the 
resale ;  if  no  more  is  bid  than  the  up- 
set price,  the  former  purchase  stands 
confirmed ;  but  if  more  is  bid,  the  for- 
mer purchase  is  vacated,  and  a  new 
conveyance  ordered  to  be  made  to  the 
purchaser  at  the  resale,  and  the  pro- 
ceeds are  applied  first  to  pay  the  ex- 
penses of  the  sale,  and  then  to  pay  the 
trustee  the  balance  expended  by  him 
for  the  purchase-money  and  improve- 
ments, and  the  surplus  is  decreed  to 
the  cestuis  que  trust;  Buckles  v.  Laf- 
ferty's^  Legatees,  2  Robertson's  Vir- 
ginia, 294,  301 ;  Bailey^ s  Adm'x  v. 
Rohinson,  1  Grattan,  4,  9;  Davoue 
V.  Fanning,  2  Johnson's  Chancery, 
252,  271;  Hawley  v.  Cramer,  4 
Cowen,  719,  744;  Ex  parte  Wiggins, 
1  Hill's  Chancery,  353,  355 ;  Crispin 
V.  Taylor,  2  Id.  434,  436,  note;  Scott 
et  al.  V.  Freeland,  7  Smedes  and  Mar- 
shall, 410 ;  Spuseler  v.  Atkinson,  3 
Maryland,  409 ;  Mason  v.  Martin,  4 
Id.  124 ;  but  the  court  may  in  its  dis- 
cretion set  aside  the  sale  entirely,  if 
necessary,  and  order  the  purchase- 
money  to  be  refunded;  JScott  et  al.  v. 
Freeland;  Campbell  v.  Johnson  and 
others,  1  Sandford,  148, 152.  Where 
there  has  been  actual,  conscious  fraud, 
a  trustee  would  probably  not  be  al- 
lowed for  the  value  or  cost  of  improve- 
ments. If  the  trustee  has  sold  the 
property  before  the  bill  is  filed,  he  will 
be  compelled  to  account  for  the  pro- 
fits; and  if  by  his  own  conduct  it  has 
become  impossible  to  ascertain  with 
exactness  what  profit  was  made,  he 
will  be  charged  with  the  largest 
amount  that  the  case  will  reasonably 
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admit  of;  Brachenridge  v.  Holland^  2 
Blackford,  377,  383. 

A  trustee  is  not  under  an  absolute 
disability  to  purchase  the  trust  pro- 
perty from  his  cestui  que  trust :  Spind- 
ler  V.  Atkinson,  3  Maryland,  409 ;  but 
all  such  transactions  are  scanned  in  a 
court  of  equity  with  the  most  search- 
ing and  questioning  suspicion;  and 
will  not  be  sustained  unless  they  fully 
appear  to  have  been  in  all  respects, 
fair  and  candid  and  reasonable.  The 
trustee  must  show  that  he  took  no  ad- 
vantage whatever  of  his  situation;  that 
he  gave  to  his  cestui  que  trust  all  the 
information  which  he  possessed  or 
could  obtain,  upon  the  subject;  that 
he  advised  him,  as  he  would  have 
done  in  relation  to  a  third  person  offer- 

ng  to  become  a  purchaser;  and  that 
the  price  was  fair  and  adequate  :  and 
the  onus  of  proving  all  this  is  upon 
the  trustee.  And  these  principles 
apply  to  all  cases  where  confidence  is 
reposed;  to  agents,  attorneys,  solici- 
tors, guardians,  &c.  See  Butler  et  al. 
V.  Haskell,  4  Dessaussure,  652,  705 ; 
M^  Cants  and  wife  v.  Bee  and  others, 
1  M^Cord's  Chancery,  383,  389;  Farr 
V.  Farr,  Ex'or,  1  Hill's  Chancery, 
387,  390;  Hawley  v.  Cramer,  4 
Cowen,  719,  740 ;  Bolton  v.  Gardner, 
3  Paige,  274,  279;  Poillon  v.  Martin, 
1  Sandford,  569,  572;  Stuart  v.  ZVs- 
sam,  2  Barbour,  494,  505 ;  Boyd  v. 
JIawkins,  2  Devereux's  Equity,  195, 
208,  329,  330 ;  AdmW  of  Spence  v. 

Whitaker  et  al,  3  Porter,  297,  325 ; 
Kennedy's  Heirs  and  Executors  v. 
Kennedy's  Heirs,  2  Alabama,  574, 
606;  Johiison  v.  Johnson,  5  Id.  91, 
95 ;  Farnham  v.  Brooks,  9  Pickering, 
214,  231 ;  Brook  et  al.  v.  Berry,  2 
Gill,  84 ;  (see  Greenfield's  Estate,  2 
Harris,  489,  506 ;)  to  every  one,  in 
short,  who  has  entered  into  a  fiduciary 


relation  or  assumed  an  obligation  by 
contract  or  otherwise  towards  another 
which  it  would  be  a  breach  of  trust 
and  confidence  to  violate ;  and  hence, 
when  A.  agreed  for  a  valuable  con- 
sideration, to  furnish  B.  with  the  in- 
formation necessary  for  the  entering 
of  public  land  in  his  own  name,  and 
afterwards  took  up  the  same  land  him- 
self in  fraud  of  the  agreement,  equity 
decreed  a  trust  in  favor  of  B. ;  Winn 
V.  Dillon,  27  Mississippi,  494. 

[It  has  been  said,  and  there  is  a  great 
weight  of  authority  for  the  position, 
that  a  purchase  by  an  agent  cannot,  in 
itself,  and  without  special  circum- 
stances, give  rise  to  a  trust  in  favor  of 
the  principal,  consistently  with  the 
provisions  of  the  Statute  of  Frauds, 
unless  the  agency  is  proved  by  written 
evidence,  or  admitted  by  the  agent; 
Bartlett  v.  Pickersgill,  1  Eden,  515 ; 
4  East,  577,  note  h. ;  Peebles  v.  Read- 
ing, 8  S.  &  E.  484,  492;  Kisler  y. 
Kisler,  2  Watts,  322 ;  Walker  v.  Brin- 
gard,  13  Smedes  &  Marshall,  723, 
765 ;  Schmidt  v.  Gatewood,  2  Bich- 
ardson^s  Eq.  162 ;  Wallace  v.  Brown, 
2  Stockton's  Ch.  308 ;  2  Story's  Eq. 
1201;  and  the  same  rule  has  been 
held  to  apply,  when  a  defendant,  who 
has  agreed  verbally  to  purchase  for 
the  joint  account  of  himself  and  an- 
other, effects  the  purchase,  and  takes 
a  deed  solely  for  his  own  benefit; 
Atkins  V.  Rowe,  Mosely,  133 ;  Flagg 
V.  Mann,  2  Sumner,  488,  546;  Smith 
V.  Burnham,  3  Id.  435,  463.  There 
can,  however,  be  no  doubt,  that  the 
law  will  raise  a  trust  in  every  instance, 
where  one  who  is  confessedly  an  agent, 
buys  in  fraud  of  the  agency,  or  of  the 
duties  which  it  imposes,  ante;  Henry 
V.  Raiman,  1  Casey,  354;  Church  v. 
Sterling,  16  Conn.  388,  401 ;  and  the 
better  opinion  would  seem  to  be,  that 
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facts  which,  if  proved,  would  give  rise 
to  a  trust  by  construction  or  operation 
of  law,  in  the  general  sense  in  which 
law  includes  equity,  may  be  proved 
orally  without  violating  the  Statute  of 
Frauds ;  Jenkins  v.  Eldridge^  3  Story, 
181,  290. 

Implied  trusts  are  excepted  by  the 
express  words  of  the  statute,  and  the 
exception  would  manifestly  be  inopera- 
tive, if  it  were  necessary  to  give  written 
evidence  of  the  facts  which  gave  birth 
to  the  implication.  Hence,  whenever 
the  circumstances  under  which  a  pur- 
chase is  made  by  an  agent,  are  such 
that  an  implied  trust  would  arise  if 
they  were  proved  or  admitted,  the 
means  of  proof  will  be  immaterial,  and 
the  testimony  of  witnesses  equally 
good  with  the  most  formal  writing. 

There  are,  accordingly,  a  number  of 
instances  in  which  a  trust  has  been 
decreed  in  favor  of  a  principal,  with- 
out adverting  to  whether  the  autho- 
rity of  the  agent  was  oral  or  writ- 
ten; Taylor  v.  Salmon,  4  Mylne  and 
Craig,  134;  Church  v.  Sterling ,  16 
Conn.  388 ;  Morey  v.  Herrich,  6  Har- 
ris, 125 ;  Rankin  v.  Porter j  7  Watts, 
387 ;  Parkist  v.  Alexander,  1  John- 
son's Ch.  394 ;  Rogers  v.  Ross,  4  Id. 
118 ;  Sweet  v.  Jacocks,  6  Paige,  364 ; 
The  Bank  of  Orleans  v.  Torrey,  9  Id. 
653,  7  Hill,  360;  Piatt  v.  Oliver,  3 
Howard,  353 ;  Copeland  v.  The  Mer- 
cantile Ins.  Co.,  6  Pick.  198 ;  Moore 
V.  Moore,  4  Sandford's  Ch.  1 ;  1  Sel- 
den,  256;  Pennsonneau  v.  Bleakley, 
14  Illinois,  15 ;  and  there  can  be  little 
doubt  that  this  result  will  follow, 
whenever  the  conduct  of  the  agent  is 
tainted  by  actual  fraud,  whether  the 
agency  is  proved  by  written  or  un- 
written evidence;  Brown  v.  Lynch, 
1  Paige,  347;  Sweet  v.  Jacocks,  6  Id. 
364;  Lees  v.  matall,  1  Tamlyn,  282, 


2  Mylne  &  Keene,  819  ;  Chninger  v. 
Summit,  2  Jones'  Eq.  513;  Har- 
grave  v.  Ring,  5  Iredell,  Eq.  430; 
Mosely  v.  Lane,  27  Alabama,  62; 
Edmonson  v.  Welsh,  Id.  578 ;  Reid  v. 
Stanley,  6  W.  &  S.  369 ;  Myers'  Ap^ 

peal,  2  Barr,  463  ;  Baker  v.  Whiting, 

3  Sumner,  475,  483 ;  Brown  v.  Dysin- 
ger,  1  Rawle,  408.  Thus,  no  court 
would  permit  an  agent  employed  to 
protect  land  sold  at  a  sale  for  taxes, 
or  under  a  compulsory  legal  process  of 
any  sort,  by  bidding  for  it  on  behalf 
of  the  owner,  to  make  the  purchase  in 
his  own  name  and  then  refuse  to  give 
it  up  to  the  principal,  on  the  ground 
that  his  authority  was  merely  oral, 
and  that  there  was  no  written  proof  of 
the  confidence  which  he  had  abused. 
A  trust  will  also  be  decreed  when  an 
agent,  by  professing  to  bid  for  his 
principal,  obtains  the  property  for  less 
than  he  would  have  had  to  give  had 
he  been  known  to  be  buying  for  him- 
self; Kisler  v.  Kisler,  2  Watts,  323  ; 
McDonald  v.  May;  Peehles  v.  Read- 
ing; Brown  V.  Dy singer;  Brown  v. 
Lynch.  Some  of  the  cases  might, 
indeed,  give  the  impression  that  this 
course  should  be  restricted  to  pur- 
chases at  public  sales,  where  a  trust 
should,  it  has  been  said,  be  decreed 
from  motives  of  public  policy,  and 
to  prevent  the  repetition  of  a  course 
injurious  to  the  community ;  Kennard 
V.  Harris,  3  Richardson's  Eq.  423; 
Cox  V.  Cox,  5  Id.  365;  M Donald 
V.  May,  1  Id.  91 ;  Lloyd  v.  Currin,  3 
Humphreys,  462 .  The  better  opinion, 
however,  would  seem  to  be,  that  the 
nature  of  the  sale  should  make  no 
difference,  and  that  a  trust  will  arise 
wherever  there  has  been  a  violation  of 
confidence  on  one  side,  and  an  injury 
inflicted  by  it  on  the  other.  When- 
ever, therefore,  the  question  whether 
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an  agent  commissioned  orally  to  obtain 
a  conveyance  or  lease  for  the  benefit 
of  his  principal,  can  hold  the  land 
under  a  deed  taken  in  his  own  name,  in 
fraud  of  the  agency,  shall  be  formally 
brought  forward,  it  will  probably  be 
determined  without  difficulty  in  favor 
of  the  principal ;  Jenkins  v.  Eldridgej 
Story,  181,  293 ;  Cloninger  v.  Sum- 
mitj  2  Jones'  Eq.  513  ;  Hargrave  v. 
King,  5  Iredell,  Eq.  430.  "When 
one,''  said  the  court  in  Hargrave  v. 
King,  "  by  parol  agrees  to  procure  a 
lease  for  himself  and  others,  and  pro- 
cures that  lease  in  his  own  name,  he  is 
a  trustee  for  those  for  whom  he  agreed 
to  act,  and  the  statute  has  no  applica- 
tion." The  trust  in  all  these  cases,  how- 
ever, springs  from  the  fraud,  and  can- 
not grow  out  of  the  violation  of  an  oral 
agreement,  unless  fraud  be  present; 
Schmidt  V.  Gatewoodj  2  Richardson's 
Eq.  162;  JacTcman  v.  Ringland,  4 
W.  &  S.  149;  Sharp  v.  Long,  4 
Casey,  434.  Hence,  in  order  to  call 
a  trust  of  this  description  into  being, 
the  wrong  must  be  contemporaneous 
with  the  purchase,  and  must  consist 
in  the  fraudulent  substitution  of  the 
name  of  the  agent  in  the  conveyance, 
for  that  of  the  principal ;  for  when  the 
agent  is  expressly  or  impliedly  au- 
thorized to  take  the  deed  in  his  own 
name,  in  reliance  upon  a  promise  or 
agreement  that  the  purchase  shall 
enure  or  be  held  subsequently  for  the 
benefit  of  the  principal,  the  latter  must 
submit  to  the  consequences  of  his  ill- 
placed  confidence,  and  no  trust  can  be 
raised  without  disregarding  the  plain 
import  of  the  Statute  of  Frauds ;  Pen- 


noch  v.  Clough,  16  Vermont,  507 ; 
Lathrop  v.  Hoyt,  7  Barbour,  69 ;  Blair 
V.  Bass,  4  Blackford,  539;  Wallace 
V.  Brown,  2  Stockton's  Ch.  308. 
The  distinction  is  plain  between  get- 
ting a  title  in  fraud  of  the  agency, 
and  keeping  it  contrary  to  an  agree- 
ment that  it  shall  be  conveyed ;  and 
will,  perhaps,  serve  to  reconcile  most 
if  not  all  of  the  decisions,  in  which 
written  evidence  of  the  agency  has 
been  said  to  be  necessary  to  constitute 
a  trust. 

Trusts  arising  under  the  circum- 
stances specified  in  this  note,  and  in 
that  to  Keecli  v.  Sandford,  ante,  and 
in  general  all  trusts  which  are  fastened 
by  equity  on  the  conscience  of  the 
holder  of  the  legal  title,  to  compel 
the  surrender  of  that  which  he  ac- 
quired or  seeks  to  retain  in  his  own 
wrong,  without  regard  to  or  irrespec- 
tively of  the  intention,  have  been  des- 
cribed as  constructive  trusts,  or  trusts 
by  construction  of  equity,  while  those 
which  arise  from  the  presumed  mean- 
ing or  intention  of  the  parties,  as  when 
the  consideration  for  the  purchase  is 
paid  by  one  man,  and  the  deed  taken 
in  the  name  of  another,  are  ranged 
under  the  head  of  resulting  or  pre- 
sumptive trusts;  Hill  on  Trustees, 
91,  144,  post,  note  to  Dyer  v.  Dyer. 
Both  are,  however,  due  to  a  legal 
or  rather  equitable  implication,  and 
both  fall,  alike,  under  the  proviso 
which  excepts  trusts  arising  or  result- 
ing by  implication  or  construction  of 
law,  from  the  operation  of  the  statute : 
the  word  law  being  used  in  the  general 
sense  in  which  law  includes  equity.] 
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*LAKE  V,  GIBSON.  [*143] 

TRIN.  TERM,  1729. 
REPORTED   1    EQ.  CAS.  AB.   294,  PL.  3. 

Joint  Purchasers.] —  Where  several  persons  make  a  joint  purchase  for 
the  purposes  of  a  Joint  undertaking  or  partnership,  either  in  trade  or  any  other 
dealing,  although  they  are  joint-tenants  at  law,  in  equity  they  will  he  con- 
sidered as  tenants  in  common,  and  the  survivors  as  trustees  for  those  who  are 
dead. 

The  Commissioners  of  Sewers  had  sold  and  conveyed  lands  to  five  persons 
and  their  heirs,  who  afterwards,  in  order  to  improve  and  cultivate  those  lands, 
entered  into  articles  whereby  they  agreed  to  be  equally  concerned  as  to  profit 
and  loss,  and  to  advance  each  of  them  such  a  sum  to  be  laid  out  in  the  manur- 
ance  and  improvement  of  the  land. 

Sir  Joseph  Jekyll,  M.  R.,  held  that  they  were  tenants  in  common,  and 
not  joint  tenants,  as  to  the  beneficial  interest  or  right  in  those  lands,  and  that 
the  survivor  should  not  go  away  with  the  whole ;  for  then  it  might  happen 
that  some  might  have  paid  or  laid  out  their  share  of  the  money,  and  others, 
who  had  laid  out  nothing,  go  away  with  the  whole  estate. 

And  his  Honor  held,  that  when  two  or  more  purchase  lands,  and  advance 

the  money  in  equal  proportions,  and  take  a  conveyance  to  them  and  their 

heirs,  that  this  is  a  joint-tenancy ;  that  is,  a  purchase  by  them  jointly  of  the 

chance  of  survivorship,  which  may  happen  to  the  one  of  them  as  well  as  to  the 

other  :  but  where  the  proportions  of  the  money  are  not  equal,  and  this  appears 

in  the  deed  itself,  this  makes  them  in  the  nature  of  partners ;  and     _    ,^ 

./  1"  ^  r*1441 

*however  the  legal  estate  may  survive,  yet  the  survivor  shall  be  con-  L         J 

sidered  but  as  a  trustee  for  the  others,  in  proportion  to  the  sums  advanced  by 
each  of  them. 

So,  if  two  or  more  make  a  joint  purchase,  and  afterwards  one  of  them  lays 
out  a  considerable  sum  of  money  in  repairs  or  improvements,  and  dies,  this 
shall  be  a  lien  on  the  land,  and  a  trust  for  the  representative  of  him  who 
advanced  it ;  and  that  in  all  other  cases  of  a  joint  undertaking  or  partnership, 
either  in  trade  or  any  other  dealing,  they  were  to  be  considered  as  tenants  in  com- 
mon, or  the  suiTivors  as  trustees  for  those  who  were  dead. 
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[*145]  *LAKE  V.  CRADDOCK. 

{Oti  an  Appeal  from  the  Decree  at  the  Rolls  in  Lake  v.  Gibson.) 

DE  TERM.    S.  MICHAELIS,  1732. 

REPORTED   3   P.    WMS.    158. 

Joint  Purchasers.] — Five  persons  purchased  West  Thorock  Level  from  the 
Oommissio7iers  of  Sewers j  and  the  purchase  was  to  them  as  Joint  tenantft  in 
fee  ;  hut  they  contributed  rateably  to  the  purchase,  which  was  with  an  intent 
to  drain  the  Level;  after  which  several  of  them  died.  They  were  held  to 
he  tenants  in  common  m  equity  ;  and  though  one  of  these  five  undertakers 
deserted  the  partnership  for  thirty  years,  yet  he  was  let  in  afterwards,  and 
on  what  terms. 

The  case  was  thus :  Great  part  of  the  lands  in  West  Thorock,  in  Essex, 
having  been  overflowed  by  the  river  Thames,  near  Dagenham,  and  the  land- 
owners not  thinking  it  worth  their  while  to  pay  the  assessments  made  on  them 
by  the  Commissioners  of  Sewers,  the  commissioners  decreed  the  lands  to  be 
forfeited,  and  conveyed  them  to  three  trustees  in  trust  to  sell,  and  raise  money 
for  the  draining  of  these  overflowed  lands. 

The  defendant  Craddock's  father,  the  plaintiff  Lake,  and  three  others,  five 
in  all,  having  entered  into  an  undertaking  to  drain  the  level  or  overflowed 
lands  of  West  Thorock,  the  trustees  for  the  sale,  by  the  consent  and  direction 
of  the  Commissioners  of  Sewers,  did,  by  deed,  indented  and  enrolled,  dated 
the  8th  day  of  February,  1695,  in  consideration  of  5145/.  paid  to  the  Commis- 
sioners by  the  five  purchasers,  convey  this  level  to  the  defendant  Craddock's 
father,  the  plaintiff  Lake,  the  three  others,  and  their  heirs ;  upon  which  several 
r*14fi1  ^^^^  ^^  money  were  *expended  in  carrying  on  the  undertaking;  and 
in  1699,  the  defendant  Craddock's  father  paid  his  last  contribution, 
which,  with  what  he  had  advanced  before,  came  in  all  to  1025/. 

Afterwards,  it  seeming  to  be  an  enterprise  which  would  prove  very  expen- 
sive, and  there  being  some  uncertainty  as  to  the  success  of  it,  the  defendant 
Craddock's  father  wholly  deserted  it,  and  never  more  concerned  himself 
therewith. 

The  four  other  undertakers  were  advised  that  some  neighboring  lands 
would  be  of  service  to  their  design;  upon  which,  in  April,  1703,  they  pur- 
chased the  manor  of  Porretshells,  in  West  Thorock,  of  the  Lady  Smith,  for 
2550/.,  and  in  February  following  purchased  the  moiety  of  the  rectory  and 
tithes  of  West  Thorock  for  1400/.  of  Sir  Charles  Tyrrell ;  which  two  purchases 
were  thought  useful  in  the  undertaking,  and  were  made  in  the  names  of  the 
four  undertakers,  omitting  Craddock ;  nor  did  it  appear  that  he  was  ever  con- 
sulted therein,  or  desired  to  contribute  to  the  purchase.  Craddock,  the  father, 
died,  leaving  the  defendant  Craddock,  the  son,  his  heir  and  executor. 

The  plaintiff.  Sir  Bibye  Lake,  one  of  the  original  partners,  brought  this  bill 
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against  the  rest  of  the  partners,  or  tlieir  representatives,  for  an  account  and 
division  of  the  partnership  estate.  And  on  the  first  coming  on  of  the  cause, 
at  the  Rolls,  his  Honor  referred  it  to  the  Master  to  state  a  case  between  the 
parties,  for  the  judgment  of  the  Court.  And  the  Master  having  made  his 
report,  the  cause  was  thereupon  heard,  when  the  principal,  or  rather  the  only 
question  was,  whether  these  five  purchasers  having  made  this  purchase  jointly, 
so  as  to  become  in  law  joint  tenants,  the  same  should  survive  in  equity  ? 

Sir  Joseph  Jekyll,  M.  R..,  on  debate,  decreed  that  the  survivorship  should 
not  take  place;  for  that  the  payment  of  money  created  a  trust  for  the  parties 
advancing  the  same ;  and  an  undertaking  upon  the  hazard  of  profit  or  loss  was 
in  the  nature  of  merchandising,^  when  the  jus  accrescendi  is  never  allowed ; 
that,  supposing  one  of  the  partners  had  laid  out  the  whole  of  the  money,  and 
had  *happened  to  die  first,  according  to  the  contrary  construction,  he  rsK-i^Yi 
must  have  lost  all,  which  would  have  been  most  unjust.^  Wherefore, 
it  was  decreed  that  these  five  purchasers  were  tenants  in  common,  not  only  as 
to  the  level  lands  which  were  first  purchased,  but  also  with  respect  to  the  lands 
bought  afterwards  by  the  four  undertakers  of  the  Lady  Smith  and  Sir  Charles 
Tyrrell ;  but  that  the  defendant  Craddock  ought  not  to  have  the  benefit  of 
this  tenancy  in  common,  unless  he  would  pay  so  much  money  as  would  make 
up  what  had  been  already  advanced  by  his  father  equal  to  what  had  been  con- 
tributed by  each  of  the  other  partners,  together  with  interest  for  the  same 
from  the  respective  times  that  Craddock,  the  father,  ought  to  have  made  those 
payments ;  and  on  the  defendant  Craddock's  paying  the  same,  then  all  the 
said  lands  to  be  divided  into  five  parts,  the  defendant  Craddock  to  have  one- 
fifth  ;  but,  on  default  of  payment,  the  defendant  Craddock  to  be  excluded,  and 
the  lands  to  be  divided  and  distributed  into  four  parts  among  the  four  other 
partners. 

From  this  decree  the  defendant  Craddock  appealed  to  the  Lord  Chancellor 
King,  insisting,  that  he  ought  either  to  receive  back  the  1025?.,  which  it  was 
admitted  his  father  expended  in  this  undertaking,  or  to  be  allowed  to  come  in 
for  a  share  of  the  level  only,  and  not  to  be  bound  to  contribute  towards  the 
two  purchases  made  by  the  four  other  undertakers  of  the  Lady  Smith  and  Sir 
Charles  Tyrrell :  that  the  four  other  undertakers  had  chosen  to  make  these 
two  purchases  in  their  own  names  only,  by  which  they  seemed  to  have  excluded 
Craddock  from  all  concern  therein,  and  of  which,  had  it  proved  never  so  ben- 
eficial, he  would  have  had  no  means  of  forcing  them  to  admit  him  to  a  share ; 
and,  therefore,  now  that  it  had  turned  out  a  losing  bargain,  there  could  be  no 
reason  to  compel  him  to  bear  a  proportion  of  the  loss.  Besides,  there  was 
nothing  in  the  articles  empowering  the  partners,  or  the  major  part  of  them,  to 
buy  lands;  and,  by  the  same  reason  that  they  would  oblige  Craddock  to  pay 
his  share  towards  these  purchases,  they  might,  if  they  had  fancied  r*i4Q-| 
*buying  half  the  country,  have  compelled  him  to  contribute  to  that 
also.     That  it  was  difficult  to  conceive  how  the  uplands  thus  purchased,  much 

1  1  Inst.  182;  1  Vern.  217;  2  Lev.  188,  228. 

2  See  9  Ves.  549 ;  Dale  v.  Hamilton,  5  Hare,  385. 
VOL.  I. — 15 
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less  the  tithes,  could  be  of  any  use  in  the  undertaking ;  though,  as  to  the  charge 
of  draining  the  level,  exclusive  of  the  two  purchases,  the  defendant  Craddock 
was  willing  to  advance  his  proportion. 

It  was,  moreover,  pretended,  that  the  decree  was  unreasonable,  on  account 
of  its  having  directed  that  the  defendant  Craddock,  in  order  to  be  admitted  to 
one-fifth,  should  pay  not  only  his  proportion  of  these  two  purchases,  but  also 
of  the  interest  of  the  purchase-money,  from  the  time  that  his  father  ought  to 
have  made  these  payments :  whereas  the  direction  ought  to  have  been,  that  an 
account  should  be  taken  of  the  profits  of  these  two  purchases,  which  profits 
might  have  amounted  to  as  much  as  the  interest,  or,  if  not  to  quite  so  much, 
yet  that  the  defendant  Craddock  ought  to  pay  no  more  towards  such  interest 
than  the  deficiency  of  the  quantum  of  the  profits  would  come  to. 

To  which  it  was  answered  by  Mr.  Solicitor  Talbot,  that  as  the  defendant 
Craddock^s  father  and  himself  had  for  so  long  a  time  (near  thirty  years)  relin- 
quished and  abandoned  the  partnership,  and  in  regard  the  defendant  Crad- 
dock had  no  manner  of  right  thereto  but  through  the  indulgence  of  a  court  of 
equity  (it  being,  by  law,  a  joint-tenancy,  and,  as  such,  belonging  to  the  survi- 
vors,) it  was  a  favorable  decree  to  let  him  in  upon  any  terms ;  and  surely  the 
terms  now  ofi'ered  him  must  appear  reasonable,  viz.,  that  he  should,  upon  his 
contributing  to  all  the  expenses  that  had  been  contracted  and  incurred  by 
reason  of  any  purchases  or  otherwise,  in  the  prosecution  of  the  undertaking, 
be  admitted  to  one-fifth  of  the  partnership ;  that,  had  the  defendant  Craddock 
brought  his  bill  for  the  benefit  of  such  undertaking,  he  could  not  have  hoped 
to  succeed  on  any  other  conditions;  that  it  was  still  stronger  against  him,  in 
that  he  now  seemed  to  decline  meddling  with  the  undertaking,  so  that  here 
was  rather  great  favor  shown  him  than  any  hardship  imposed  :  that  he  was 
r*l4<)l  ^^*  absolutely  and  at  all  events  bound  by  this  *decree  to  pay  his  pro- 
'-  portion  towards  the  new  purchases,  but  had  it  in  his  election  whether 

he  would  do  it  or  no :  that  as  to  the  interest  which  was  required  of  him  pre- 
vious to  his  being  admitted  into  the  partnership,  it  was  reasonable  he  should 
pay  it  for  his  default  in  not  having  contributed  his  share  of  the  principal 
before,  which  if  he  had  done,  he  would  not  have  been  charged  with  the  interest ; 
and  this  was  some  disadvantage  to  the  other  four  partners,  who  had  been 
deprived  of  their  arrear  of  interest  for  near  thirty-five  years  :  that,  in  truth, 
the  design  of  the  defendant  Craddock  appeared  to  be  to  delay  matters,  and  to 
defer  the  bringing  in  of  his  money  and  interest  till  such  time  as  this  long  account 
of  the  profits  should  be  taken,  which  would  require  many  years ;  and  that,  if 
the  defendant's  share  of  the  profits  of  these  two  purchases  should  exceed  his 
proportion  of  the  interest,  the  surplus,  on  the  making  up  of  the  accounts,  must 
be  paid  him. 

For  these  reasons,  the  decree  of  the  Master  of  the  Kolls  was  affirmed. 

Lord  Chancellor  King^  said,  that  this  was  plainly  a  tenancy  in  common 

1  This  judgment  is  from  Sugd.  Y.  &  P.  903,  11th  edit.,  and  is  there  stated  to  have 
been  taken  from  unprinted  MS. 
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in  equity,  though  otherwise  a^  ?aic  ;  and  the  defendant  Craddock  having  only 
a  title  in  equity,  that  he  must  do  equity,  and  that  this  was  equitable  in  all  its 
branches ;  for  he  had  his  election  to  drop  all  claim,  or  to  take  it  on  the  same 
foot  with  the  rest  of  the  partners ;  and  that  it  was  not  reasonable  that  he 
should  be  let  into  the  account  of  the  profits  or  loss  of  the  undertaking  until 
he  had  made  his  election. 


It  is  an  invariable  rule  at  law,  that,  when  purchasers  take  a  conveyance  to 
themselves  and  their  heirs,  they  will  be  joint  tenants  :  and,  upon  the  death  of 
one  of  them,  the  estate  will  go  to  the  survivor.     See  Litt.  s.  280. 

The  same  rule  prevails  in  equity,  except  where  circumstances  exist  from 
which  the  rule  of  law  is  controlled  by  the  presumed  intention  of  the  parties. 
Thus,  as  is  laid  down  by  Sir  Joseph  Jekyll  in  Lake  v.  Gibson,  where  two  or 
more  *purchase  lands  and  advance  the  purchase-money  in  equal  pro-  pHciPiA-i 
portions,  and  take  a  conveyance  to  them  and  their  heirs,  they  will  be 
held  joint  tenants  in  equity  as  well  as  at  law,  upon  this  principle,  that  it  may 
be  presumed  that  they  intended  to  purchase  jointly  the  chance  of  survivor- 
ship. The  rule  of  law,  therefore,  not  being  repugnant  to  the  presumed  inten- 
tion of  the  parties,  will  be  followed  in  equity.  See  Taylor  v.  Fleming,  cited 
in  York  v.  Eaton,  Freem.  23 ;  Rigden  v.  Yallier,  3  Atk.  735 ;  S.  C,  2  Ves. 
258;  Rea  v.  Williams,  Sugd.  Y.  &  P.,  App.  No.  xxi.,  11th  ed.  See  Rex  v. 
Williams,  Bunb.  342 ;  Harris  v.  Fergusson,  16  Sim.  308. 

Upon  the  same  principle,  where  persons  have  entered  into  a  joint  contract 
for  the  sale  of  an  estate  to  them  and  their  heirs,  and  have  paid  or  contracted 
to  pay  the  purchase-money  in  equal  proportions,  a  court  of  equity  will  not, 
upon  the  death  of  one  of  them,  decree  a  conveyance  to  the  survivor  and  the 
heirs  of  the  deceased  purchaser  as  tenants  in  common;  for  if  both  parties  to 
the  contract  contribute  equally  towards  the  purchase-money,  the  surviving 
purchaser  will  be  solely  entitled  to  the  benefit  of  the  contract,  and  to  have  a 
conveyance  of  the  estate  decreed  to  himself  alone.  See  Aveling  v.  Knipe,  19 
Ves.  441,  where  Sir  W.  Grant,  M.  R.,  observed,  that  a  doubt  had  been  sug- 
gested whether  a  court  of  equity  would  in  any  case  execute  such  an  agree- 
ment by  a  conveyance  in  joint  tenancy.  "  It  would  not,^'  observed  his  Honor, 
''  if  there  were  any  circumstances  from  which  it  could  be  collected  that  a 
joint-tenancy  was  not  in  contemplation  j  but  I  have  no  conception  that  it  is  of 
course  upon  a  controversy  between  two  purchasers  to  depart  from  the  letter  of 
the  agreement,  and  decree  them  to  be  tenants  in  common."  And  see  Davis 
V.  Symonds,  1  Cox,  402. 

In  equity,  however,  there  is  a  strong  leaning  against  joint-tenancy;  and 
whenever  circumstances  occur  from  which  it  can  reasonably  be  implied  that  a 
tenancy  in  common  was  intended,  a  court  of  equity  will  hold  the  survivors  of 
joint  purchasers  trustees  of  the  legal  estate  for  the  representatives  of  the  de- 
ceased purchaser. 

In  Lake  v.  Gibson,  Sir  Joseph  Jekyll  lays  it  down  as  a  general  rule,  that, 
where  two  or  more  purchase  lands  and  advance  the  purchase-money  in  unequal 
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proportions,  and  this  appears  on  the  deed  itself,  this  makes  them  in  the  nature 
of  partners,  and,  however  the  legal  estate  may  survive,  yet  the  survivor  will 
be  considered  in  equity  but  as  a  trustee  for  the  other,  in  proportion  to  the 
sums  advanced  by  each  of  them.  See  also  Rigden  v.  Vallier,  3  Atk.  735 ; 
S.  C,  2  Ves.  258.  The  soundness  of  the  distinction  between  equal  and 
r*1  ^1 1  '^*^^2'^^^  advances  is  doubted  by  Mr.  *Vesey,  in  a  note  to  Jackson  v. 
Jachson,  9  Yes.  597.  "  If,"  he  observes,  ^^  the  advance  of  considera- 
tion, generally,  will  not  prevent  the  legal  right,  the  mere  inequality  of  pro- 
portion, which  may  be  naturally  attributed  to  the  relative  value  of  the  lives, 
ought  not  to  have  that  effect.''  Sir  Edward  Sugden,  however,  thought  the  dis- 
tinction founded  on  rational  grounds.  "  Where  the  parties,"  he  observes, 
"  advance  the  money  equally,  it  may  fairly  be  presumed  that  they  purchased 
with  the  view  to  the  benefit  of  survivorship ;  but  where  the  money  is  advanced 
in  unequal  proportions,  and  no  express  intention  appears  to  benefit  the  one 
advancing  the  smaller  proportion,  it  is  fair  to  presume  that  no  such  intention 
existed  :  the  inequality  of  proportion  can  scarcely  be  attributed  to  the  relative 
value  of  the  lives,  because  neither  of  the  parties  can  be  supposed  not  to  know 
that  the  other  may,  immediately  after  the  purchase,  compel  a  legal  partition 
of  the  estate,  or  may  even  sever  the  joint-tenancy  by  a  clandestine  act :" 
Sugd.  y.  &  P.  902,  11th  ed.     Sed  vide  Harris  v.  Fergusson,  16  Sim.  308. 

Again,  where  money  is  advanced  by  persons,  either  in  equal  or  unequal 
shares,  who  take  a  mortgage  to  themselves  jointly,  although  the  debt  and 
security  will  at  law  belong  to  the  survivor,  in  equity  there  will  be  a  tenancy 
in  common,  the  survivor  being  a  trustee  for  the  personal  representatives  of  the 
deceased  mortgagees:  {Petty  v.  Styward,  1  Ch.  Rep.  31,  Eq.  Ca.  Ab.  290; 
Rigden  v.  Vallier,  2  Yes.  258.)  For  ''  equity  says  it  could  not  be  the  inten- 
tion that  the  interest  should  survive.  Though  they  take  a  joint  security,  each 
means  to  lend  his  own  and  to  take  back  his  own  :"  Per  Lord  Alvanley,  M.  R., 
in  Morley  v.  Bird,  3  Yes.  631. 

The  personal  representatives  of  the  deceased  mortgagees  are  therefore  ne- 
cessary parties  to  a  bill  of  foreclosure  or  redemption,  (  Vickers  v.  Cowell,  1 
Beav.  529  j)  and  although  the  entire  legal  estate  is  in  the  survivor,  they  are 
necessary  parties  to  a  reconveyance,  in  order  that  they  may  give  a  valid  dis- 
charge for  their  share  of  the  mortgage-money  :  Garth.  16.  Hence  it  is  usual, 
where  trustees  advance  money  on  mortgage,  to  insert  a  declaration,  that,  if 
one  of  the  mortgagees  die  before  the  money  is  paid  off,  the  receipt  of  the  sur- 
vivor shall  be  a  sufficient  discharge  j  and  that  the  concurrence  of  the  personal 
representative  of  the  deceased  mortgagee  shall  not  be  requisite. 

If  joint  mortgagees  purchase  or  foreclose  the  equity  of  redemption,  they 
will  be  held,  in  equity,  tenants  in  common,  "  because  their  intent  is  presumed 
to  be  so -J'  Rigden  v.  Vallier,  2  Yes.  258.  Thus  in  Edwards  v.  Fashion, 
Prec.  Ch.  332,  where  the  two  daughters  of  a  mortgagee  for  a  term  of  years,  taking 
F*1  ^91  under  his  *will  the  residue  of  his  personal  estate,  including  the  mort- 
gag^?  equally  to  be  divided  between  them,  afterwards  purchased  the 
equity  of  redemption  to  them  and  their  heirs,  it  was  held,  that  there  was  no  sur- 
vivorship, upon  the  ground  that  the  purchase  was  founded  on  the  mortgage,  and 
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the  daughters  being  tenants  in  common  of  the  mortgage,  they  were  held  to 
be  tenants  in  common  of  the  equity  of  redemption  likewise.     See  19  Yes.  444. 

Another  rule  laid  down  by  the  Master  of  the  Rolls  in  Lake  v.  Gihson  is, 
that,  in  all  cases  of  a  joint  undertaking  or  partnership,  either  in  trade  or  in 
any  other  dealing,  two  or  more  persons  who  make  a  joint  purchase  will  be 
considered  in  equity  as  tenants  in  common,  or  the  survivors  as  trustees  for  the 
representatives  of  those  who  are  dead.  This  was  the  ground  of  the  decision 
in  Lake  v.  Gibson,  or  Lake  v.  Craddock,  which  shows  that  a  joint  specula- 
tion in  improving  land,  on  a  hazard  of  profit  and  loss,  is  treated,  in  a  court  of 
equity,  as  in  the  nature  of  merchandise,  and  the  jus  accrescendi  is  not  allowed. 

In  favor  of  merchandise  it  is  well  known  that  an  exception  to  the  rule  of 
survivorship  has  been  long  established.  It  is  thus  stated  in  Co.  Litt.  182,  a : 
— "  An  exception  is  to  be  made  of  two  joint  merchants :  for  the  wares, 
merchandises,  debts,  or  duties  that  they  have  as  joint  merchants  or  partners 
shall  not  survive,  but  shall  go  to  the  executors  of  him  that  deceaseth ;  and 
this  is  per  legem  mercatoriam,  which  (as  hath  been  said)  is  part  of  the  laws 
of  this  realm,  for  the  advancement  and  continuance  of  commerce  and  trade, 
which  is  pro  bono  publico;  for  the  rule  is,  thatji^s  accrescendiinter  mercatores 
pro  heneficio  commercii  locum  non  liabet." 

The  exception  in  favor  of  merchants  was  afterwards  extended  to  all  traders ; 
and  courts  of  equity  have  extended  it  to  the  analogous  cases  of  real  property 
purchased  for  a  joint  undertaking  or  partnership  in  trade,  or  in  any  other 
dealing.  It  has  been  remarked  by  Sir  James  Wigram,  Y.  Q.,  that  the  con- 
sequences of  the  admission  of  the  partnership  contract  were  carried  to  a  great 
length  in  Lake  v.  Craddock  ;  "  for,"  observed  his  Honor,  "  five  original  con- 
tractors, who  had  retired  for  nearly  thirty  years,  were  held  bound  by  a  sub- 
sequent contract,  made  by  the  other  four,  for  the  purchase  of  other  lands 
in  aid  of  the  original  design;''  5  Hare,  384.  In  Jefferei/s  v.  Small,  1  Yern. 
217,  where  two  persons  having  jointly  stocked  a  farm,  and  occupied  it  as 
joint  tenants,  the  bill  was  to  be  relieved  against  survivorship,  one  of  them 
being  dead.  Lord  Keeper  North  was  clearly  of  opinion  that  the  plaintiff 
ought  to  be  relieved,  and  said  that,  if  the  farm  had  been  taken  jointly 
by  them,  and  proved  a  good  bargain,  then  the  survivor  should  have  the 
^benefit  of  it ;  but  as  to  a  stock  employed  in  the  way  of  trade,  that 
should  in  no  case  survive.  That  the  custom  of  merchants  was  ex-  L  '  J 
tended  to  all  traders,  to  exclude  survivorship ;  and  though  it  was  common 
for  traders  in  articles  of  co-partnership  to  provide  against  survivorship,  yet 
that  was  more  than  was  necessary;  and  he  said  he  took  the  distinction  to  be, 
where  two  became  joint  tenants,  or  jointly  interested  in  a  thing  by  way  of 
gift  or  the  like,  there  the  same  shall  be  subject  to  all  the  consequences  of 
law ;  but  as  to  a  joint  undertaking  in  the  way  of  trade  or  the  like,  it  is  other- 
wise ;  and  decreed  for  the  plaintiff  accordingly.  Lord  Eldon,  in  commenting 
upon  this  case,  observed  : — "  Jefferei/s  v.  Small,  has  been  approved,  with  some 
distinctions,  in  subsequent  cases.  It  was  held  in  that  case,  that,  if  two  take 
a  lease  of  a  farm  jointly,  the  lease  shall  survive,  but  the  stock  on  the  farm, 
though  occupied  jointly,  shall  not  survive.     I  have  a  note  of  my  own  of  a 
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case  of  Elliot  v.  Brown,  upon  the  25th  of  July,  1791,  in  which  another  dis- 
tinction was  taken  by  Lord  Thurlow,  that  the  law,  with  reference  to  the  stock, 
would  be  the  same  as  to  the  lease,  provided  the  lease  was  taken  only  upon  the 
same  purpose  as  the  stock,  and  the  lease  was  only  the  substratum;  and  Lake 
V.  Gibson,  was  referred  to.  The  observation  upon  that  was,  that  the  purchase 
of  the  land  was  made  to  the  intent  that  they  might  become  partners  in  the 
improvement ;  that  it  was  only  the  substratum  for  an  adventure,  in  the  profits 
of  which  it  was  previously  intended  they  should  be  concerned  -J*  Jackson  v. 
Jackson,  9  Ves.  596.  In  Elliot  v.  Brown,  (since  reported,  3  Swanst.  489,) 
there  was  a  lease  of  a  farm  to  two  partners;  one  partner  dying,  the  other 
agreed  to  a  division  of  stock  with  the  representatives  of  the  deceased  partner, 
but  insisted  on  holding  the  lease  by  survivorship ;  Lord  Thurlow,  however, 
thought  the  lease  was  accessory  to  the  trade  in  which  the  parties  were  em- 
barked, and  granted  an  injunction  to  restrain  the  surviving  partner  from  pro- 
ceeding by  ejectment  to  obtain  possession  of  the  farm.  From  Lord  Colchester's 
MSS.     See  also  1  Yern.  217,  n.  (3). 

So,  likewise,  in  Lyster  v.  Dolland,  1  Ves.  jun.  431,  where  two  persons  took 
a  building  lease,  and  laid  out  money  in  erecting  houses.  Lord  Thurlow  held 
them  to  be  partners  in  respect  to  this  property;  and  the  survivor  was  decreed 
to  be  a  trustee  of  a  moiety  for  the  representatives  of  the  deceased  partner. 
^'Though,''  observed  his  Lordship,  ^'  if  two  persons  take  a  farm,  the  lease  will 
survive,  yet  has  it  not  been  determined  that  if  they  lay  out  money  jointly 
upon  it,  that  turns  round  the  estate  at  law,  and  makes  it  equitable  ?  I  allude 
to  the  case  of  a  joint  lease  taken  or  a  fee  purchased  to  carry  *on  a 
L  -'  joint  trade;  the  object  being  to  carry  on  the  trade,  the  court  thought 

it  would  convert  the  joint  property  for  the  purposes  of  trade,  and  making  a 
common  advantage.  I  am  now  clearly  of  opinion,  that,  if  partners  purchase 
leasehold  or  freehold  to  carry  on  trade,  that  will  carry  with  it  all  those  cir- 
cumstances."    See  also  Crawshay  v.  MauU,  1  Swanst.  508. 

A  deceased  partner  may,  however,  have  so  conducted  himself  by  repudiat- 
ing a  contract,  as  for  instance  a  lease  of  ground  for  a  building  speculation, 
as  to  preclude  his  executors  from  claiming  a  share  in  the  lease :  Reilly  v. 
Walsh,  11  Ir.  Eq.  Rep.  22.     And  see  Norway  v.  Rome,  19  Ves.  143. 

And  if  the  conveyance  is  taken  in  the  name  of  one  of  the  partners,  having 
been  purchased  with  partnership  funds,  it  will  be  part  of  the  partnership  pro- 
perty ;  Smith  v.  Smith,  5  Ves.  193 ;  Clegg  v.  Eishwickj  1  Mac.  &  G.  294. 
And  see  Tibhits  v.  Phillips,  10  Hare,  355. 

Where,  however,  property  is  not  purchased  by  persons  for  partnership  pur- 
poses, but  is  devised  to  them  as  joint  tenants,  although  they  make  use  of  it 
for  partnership  purposes,  they  will  not  be  held  tenants  in  common  in  equity, 
unless  by  express  agreement,  or  by  their  course  of  dealing  with  it  for  a  long 
period,  it  maybe  inferred^  that  they  meant  to  sever  the  joint  tenancy.  In 
Jackson  v.  Jackson,  9  Ves.  591,  a  testator  left  leasehold  and  other  personal 
estate  embarked  in  trade  to  his  two  sons  as  joint  tenants,  who  continued  to 
carry  on  the  trade  for  twelve  years,  when  one  of  them  died.  Lord  Eldon 
overruling  the  decision  of  Sir  W.  Grant,  M.  R.  (reported  7  Ves.  535,)  held, 
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that,  under  all  the  circumstances  of  the  case,  the  two  sons  of  the  testator  were 
to  be  considered  as  tenants  in  common  of  his  property  embarked  in  trade, 
from  the  time  they  were  let  into  possession,  including  as  well  the  capital  as 
the  profits ;  for,  though  there  might  be  cases  of  distinction  between  them,  the 
course  of  dealing  for  so  many  years  ought  to  be  taken  as  evidence  that  they 
meant  to  sever  the  joint  tenancy.  In  the  case,  however,  oi Morris  v.  Barrett, 
3  Y.  &  J.  384,  in  the  Exchequer,  a  testator  devised  and  bequeathed  the 
residue  of  his  real  and  personal  estate  to  his  two  sons,  their  heirs,  executors, 
and  administrators.  The  two  sons,  after  their  father's  death,  during  the 
period  of  twenty  years,  carried  on  the  business  of  farmers  with  such  estate, 
and  kept  the  moneys  arising  therefrom  in  one  common  stock,  and,  with  part 
of  such  moneys,  purchased  other  estates  in  the  name  of  one  of  them,  but  never 
in  any  manner  entered  into  any  agreement  respecting  such  farming  business, 
or  ever  accounted  with  each  other.  One  of  the  brothers  died ;  and,  upon  a 
bill  being  filed  by  the  legatees  and  persons  beneficially  entitled  under 
*his  will,  it  was  admitted,  by  the  counsel  of  the  surviving  brother,  •-  J 
that  the  estates  purchased  with  the  profits  of  the  business  and  the  partnership 
stock  were  held  by  the  brothers  as  tenants  in  common,  but  they  contended 
that  the  leasehold  estates  and  the  personal  estate  which  the  father  bequeathed 
to  them  were  held  by  them  as  joint  tenants  j  that  where  real  estates,  conveyed 
to  persons  as  joint  tenants,  had  been  adjudged  to  have  been  held  by  them  as 
tenants  in  common,  the  estates  had  been  purchased  expressly  for  the  purpose 
of  a  partnership,  or  for  a  joint  speculation,  as  in  LaJce  v.  Craddoch,  and  that 
no  case  could  be  cited  in  which  real  estate  devised  had  been  converted  from 
an  estate  in  joint  tenancy  to  a  tenancy  in  common :  Alexander,  C.  B.,  held, 
that  the  brothers  remained  joint  tenants  of  all  the  property  that  passed  by  the 
will  of  their  father,  but  were  tenants  in  common  of  the  after-purchased  lauds. 

In  Dale  v.  Hamilton,  5  Hare,  369,  it  was  held  by  Sir  J.  Wigram,  Y.  G., 
that  a  partnership  agreement  between  A.  and  B.  that  they  should  be  jointly 
interested  in  a  speculation  for  buying,  improving  for  sale,  and  selling  hands, 
might  be  proved  without  being  evidenced  by  any  writing  signed  by,  or  by  the 
authority  of,  the  party  to  be  charged  therewith,  within  the  Statute  of  Frauds  : 
and  that  such  an  agreement  being  proved,  A.  or  B.  might  establish  his  in- 
terest in  the  land,  the  subject  of  the  partnership,  without  such  interest  being 
evidenced  by  any  such  writing.  See  S.  C,  2  Ph.  266  ;  and  Darby  v.  Darby, 
3  Drew.  495. 

Where  partners  hold  real  estate  for  partnership  purposes,  a  question  arises, 
which  was  not  decided  in  Lahe  v.  Gibson,  and  Lake  v.  Craddoch,  (in  which 
case  the  defendant  Craddock,  it  will  be  observed,  was  both  heir-at-law  and 
executor  of  his  father,)  whether  the  real  estate  is  not,  even  in  the  absence  of 
any  expressed  intention  of  the  partners,  so  absolutely  converted  into  personalty 
as  to  be  held  by  the  surviving  partners,  not  in  trust  for  the  heir-at-law,  but 
for  the  personal  representative,  of  the  deceased  partner. 

It  is  clearly  settled,  that  where  real  estate  is  purchased  with  partnership 
capital,  for  the  purposes  of  partnership  trade,  it  will,  in  the  absence  of  any 
express  agreement,  be  considered  as  absolutely  converted  into  personalty; 
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and,  upon  the  death  of  one  of  the  partners,  his  share  will  not  go  to  his  heir- 
at-law,  nor  be  liable  to  dower,  but  will  belong  to  his  personal  representatives. 
See  Townsend  v.  DevayneSj  1  Mont,  on  Partnership,  Append.  97 ;  1  Hop. 
H.  &  W.,  Jac.  ed.  p.  346 ;  Selkrig  v.  Davies,  2  Dow.  231.  So,  in  PhilUps  v. 
Phillips,  1  My.  &  K.  649,  Sir  J.  Leach,  M.  R.,  held,  that  freehold  and  copy- 
r  *1  ^61  ^^^^  public-houses,  purchased  with  partnership  capital,  *and  conveyed 
to  the  two  partners  and  their  heirs,  for  the  purposes  of  the  partner- 
ship trade,  were  to  be  considered  as  personal  estate  generally,  and  not  only  for 
the  payment  of  the  partnership  debts.  "  I  confess,'^  observed  his  Honor,  '<  I 
have  for  some  years,  notwithstanding  older  authorities,  considered  it  to  be  settled 
that  all  property,  whatever  might  be  its  n2LiMYQ,  purchased  with  partnership 
capital  for  the  purposes  of  the  partnership  trade,  continued  to  be  partnership 
capital,  and  to  have,  to  every  intent,  the  quality  of  personal  estate ;  and  in 
the  case  of  Fereday  v.  Wightwick,  1  Russ.  &  My.  45,  I  had  no  intention  to 
confine  the  principle  to  the  payment  of  the  partnership  demands.  Lord  Eldon 
has  certainly,  upon  several  occasions,  expressed  such  an  opinion.  The  case  of 
Townsend  v.  Devaynes  is  a  clear  decision  to  that  effect,  and  general  con- 
venience requires  that  this  principle  should  be  adhered  to."  This  decision 
has  been  followed  in  Broom  v.  Broom,  3  My.  &  K.  443  ',  Morris  v.  Kearsley, 
2  Y.  &  C.  Excheq.  Ca.  140 ;  Bligh  v.  Brent,  2  Y.  &  C.  Excheq.  Ca.  268  ; 
Houghton  v.  Houghton,  11  Sim.  491. 

•  It  seems,  however,  that  where  real  estate  belonged  to  the  partners  at  the 
time  of  their  entering  into  partnership,  or  has  been  subsequently  acquired  by 
them  out  of  their  own  private  moneys,  or  by  gift,  conversion  will  not,  unless 
by  express  agreement,  take  place,  although  the  real  estate  has  been  used  for 
the  partnership  purposes  in  trade.  In  Thornton  v.  Dixon,  3  Bro.  C.  C.  199, 
three  persons,  seised  in  fee  of  some  land  called  Broadmoor,  entered  into  part- 
nership for  twenty-one  years  as  paper-makers,  and  mills  were  erected  upon 
the  land,  and  they  declared  the  uses  of  the  land  to  themselves  in  fee,  as 
tenants  in  common.  They  afterwards  entered  into  a  new  partnership  for 
twenty-one  years,  by  deed,  taking  in  four  new  partners  interested  in  different 
proportions ;  and  in  the  partnership  deed  there  was  a  covenant  from  the  three 
original  partners  to  stand  seised  of  the  land  in  trust  for  the  co-partnership,  in 
the  proportions  in  which  they  were  respectively  interested  therein ;  and  a 
proviso,  that,  in  case  any  of  the  partners  wished  to  dispose  of  his  or  their 
shares,  he  or  they  might  do  so,  giving  notice  to  the  other  partners,  in  order 
that  they  might  have  an  opportunity  of  purchasing.  The  partnership  term 
expired,  and  they  went  on  afterwards  without  any  new  agreement.  During 
the  second  partnership  they  bought  a  freehold  messuage  with  a  little  land 
adjoining,  called  Low  Meerbeck,  for  the  better  carrying  on  the  trade,  which 
was  enjoyed  by  the  partners  as  joint  tenants.  Upon  the  death  of  one  of  the 
partners,  who  by  purchase  from  the  others  had  acquired  one-half  of  the  whole 
r  *1  'S71  concern,  the  question  arose,  whether  his  share  *was  to  be  considered 
as  real  or  personal  property.  Lord  Thurlow,  when  the  cause  was  first 
heard,  said,  he  "  had  always  understood  that,  where  partners  bought  lands  for 
the  purpose  of  a  partnership  concern,  it  was  to  be  considered  as  part  of  the 
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partnership  fund,  and  that,  consequently  Broadmoor  and  Meerbeck  must  be 
considered  as  personal  estate,  and  distributable  as  such/'  However,  when 
the  cause  came  on  again,  his  Lordship  said,  he  "  thought  that,  had  the  agree- 
ment been  that  the  mills  should  be  valued  and  sold,  it  would  have  converted 
them  into  personalty  of  the  partnership ;  but  that  the  agreement  in  this  case 
was  not  sufficient  to  vary  the  nature  of  the  property ;  therefore,  that,  after  the 
dissolution,  the  property  would  result  according  to  its  respective  nature,  the 
real  as  real,  the  personal  as  personal  estate."  It  does  not  appear  whether  Low 
Meerbeck  was  purchased  out  of  the  partnership  or  private  funds  of  the  part- 
ners ;  if  the  former  was  the  case,  this  part  of  the  decision  cannot  be  supported, 
as  it  is  opposed  to  the  doctrine  laid  down,  Phillips  v.  Phillips.  In  Balmain  v. 
Shore,  9  Ves.  500,  three  persons  agreed  to  enter  into  partnership  for  ninety- 
nine  years  in  the  business  of  potters ;  and  it  was  covenanted  by  the  articles, 
that,  in  case  of  the  decease  of  any  of  the  co-partners,  his  share  should  belong 
to  his  widow  for  her  life,  and  that,  after  her  decease,  her  share  of  the  joint 
trade  should  go  to  her  children,  and  if  there  was  no  child,  to  her  executors. 
Afterwards  a  china  and  pot  manufactory,  and  other  premises,  were  purchased 
by  the  partners,  and  conveyed  to  them  as  tenants  in  common  in  fee.  The 
conveyance  then  recited  the  partnership,  and  declared  that  the  premises 
should  continue  to  be  used  in  the  partnership  trade  during  the  continuance 
of  the  partnership,  and  each  of  the  partners  covenanted  that  he  would  not, 
during  the  continuance  of  the  partnership,  sell  his  share,  or  sue  out  a  writ  or 
file  a  bill  of  partition.  Sir  William  Grant,  M.  R.,  observed,  '^  Here  the  par- 
ties have  limited  and  defined  the  extent  of  the  interest  the  partnership  was 
to  have  in  the  real  property.  Considering  themselves  as  owners  of  the  real 
estate,  as  tenants  in  common,  they  stipulate  that  the  partnership  shall  have  a 
certain  ownership,  notwithstanding  that  interest  in  them  as  tenants  in  fee. 
The  premises  are  to  be  continued  to  be  used  in  the  trade  as  long  as  the  part- 
nership lasts.  They  can  claim  nothing  as  partners,  except  through  the  cove- 
nants ;  subject  to  the  covenants,  it  goes  as  real  estate.  Whether  the  heir  can 
derive  any  benefit  is  another  question.  The  question  for  my  decision  is  only, 
whether  I  can  declare  this  real  estate  to  be  personal  property,  to  go  as  the 
shares  of  the  partnership.  That,  I  am  *of  opinion,  I  cannot  declare.''  ^  *1581 
It  was  stated  in  the  answers,  that  the  purchase-money  of  the  freehold 
premises  was  paid,  not  out  of  the  partnership  effects,  but  out  of  the  separate 
property  of  each  partner. 

In  Coolcson  v.  Cookson,  8  Sim.  529,  A.  carried  on  trade  upon  land  of  which 
he  was  seised  in  fee.  Afterwards  he  took  one  of  his  sons  into  partnership  for 
twenty-four  years,  and  conveyed  to  him  in  fee  certain  shares  in  the  land;  and, 
by  their  articles  of  partnership,  they  covenanted  that  the  land  should  at  all 
times  thereafter  be  held  as  partnership  property,  and  be  considered  and 
treated  as  part  of  the  joint  stock  of  the  trade;  and  it  was  provided  that,  if 
either  partner  died  or  retired  during  the  twenty-four  years,  his  co-partner 
might  purchase  his  share,  at  the  sum  stated  to  be  its  value  in  the  last  yearly 
accounts.  In  the  course  of  the  twenty-four  years  1700?.  was  expended  out  of 
the  partnership  funds  in  building  on  the  land.     After  the  expiration  of  the 
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twenty-four  years,  and  until  A/s  death,  he  and  his  son  continued  to  carry  on 
their  trade  on  the  land,  without  entering  into  any  new  agreement.  Sir  L. 
Shadwell,  V.  C,  held,  that  A.'s  share  of  the  land  retained  its  original  cha- 
racter, and  descended  to  his  heir.  His  Honor  observed,  that  those  cases 
could  hardly  be  said  to  bear  upon  the  subject,  the  foundation  of  which  was, 
in  effect,  that  freehold  tenements  were  purchased  for  the  benefit  of  the  part- 
nership out  of  the  partnership  assets, /o7*  the  father  was  originally  solely  seised 
in  fee  of  the  freehold  tenements  in  question j  and  the  whole  benefit  which  the  son 
tooJc  proceeded  from  the  father  hy  way  of  bounty  exclusively  ^  and  there  was  no 
application  of  partnership  assets  to  the  purchase  of  the  land  in  question  for  the 
purposes  of  the  partnership  ;  and  his  Honor  thought  that  the  covenant  could  not 
be  taken  as  showing  that,  for  all  intents  and  purposes  and  for  all  time,  the  eff'ect 
of  the  dealing  between  the  father  and  son  was  to  make  the  father's  shares  per- 
sonal property ;  for  his  Honor  understood  that  covenant  as  having  a  very  dis- 
tinct meaning,  namely,  that  during  the  partnership,  and,  if  necessary  for  part- 
nership purposes,  after  the  expiration  of  the  partnership,  the  shares  which  the 
father  and  son  had  respectively  should  be  considered  as  personal  estate ;  but 
that  it  would  be  quite  absurd  to  say  that  the  covenant  should  be  so  extended 
as  that,  though  the  land  was  not  required  to  be  sold  for  partnership  purposes, 
it  should  have  the  effect  of  making  that  which  was  unquestionably  land  in  its 
own  nature  absolutely  personal  estate,  not  for  any  beneficial  purpose  to  the 
father  or  to  the  son,  but  for  the  purpose  of  making  a  sort  of  unnatural  and 
unnecessary  conversion  of  real  assets  into  personal,  as  between  the  real  and 
r  *1  'SQI  P^^^O'^^^  representatives  of  the  two  partners  respectively.  ^'  In  the 
first  place,"  observed  his  Honor,  in  conclusion,  ^^  there  was  no  pur- 
chase of  the  land  out  of  the  partnership  assets  for  partnership  purposes ;  and 
there  are  no  stipulations  in  the  articles  of  partnership  which,  upon  a  fair  con- 
struction, can  be  said  to  have  this  effect,  namely,  as  between  the  real  and  per- 
sonal representatives  of  A.,  of  converting  the  real  estate  into  personalty ;  and 
it  was  not  necessary  for  any  partnership  purpose  that  there  should  be  any 
conversion.'' 

Mr.  Bisset,  in  his  work  upon  Partnership,'states  that  it  appears  from  the  MS. 
notes  of  Mr.  Williamson,  one  of  the  counsel  for  the  plaintiffs  in  Phillips  v. 
Phillips,  that  the  following  important  points  were  determined  in  that  cause : 
First,  that  public-houses,  devised  by  the  uncle,  who  was  a  brewer,  to  the  two 
nephews,  who  carried  on  the  brewery  as  partners,  were  held  not  to  be  partner- 
ship property,  although  they  were  used  exactly  for  the  same  purposes  as  other 
public-houses,  which,  having  been  purchased  out  of  the  partnership  capital, 
were  held  to  be  partnership  property,  and  to  be  converted  into  personalty. 
Second,  that,  where  the  uncle  had  mortgages  of  public-houses,  whether  in  fee 
or  for  years,  which  he  devised  to  his  nephews,  and  the  nephews  purchased  the 
equity  of  redemption  out  of  the  partnership  funds,  the  equity  of  redemption 
was  held  to  follow  the  mortgage,  and  not  to  become  partnership  property. 
See  Bisset  on  Partnership,  p.  50,  and  notes  {a)  and  (6),  where  extracts  from 
the  decree  as  to  these  two  points  are  given  from  the  Reg.  Lib. 

Where,  however,  real  estate  was  purchased  for  the  purposes  of  a  partner- 
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ship  in  trade,  and  paid  for  out  of  the  partnership  capital,  but  upon  an  agree- 
ment between  the  partners,  that  it  was  to  be  the  separate  property  of  one  of 
them,  who  took  a  conveyance  of  it  in  his  own  name,  Lord  Eldon  held,  that 
he  was  debtor  to  the  partnership  for  so  much  money  as  he  borrowed,  and  that 
the  property  not  being  partnership  property,  his  wife  was  entitled  to  dower  of 
the  whole.     Smith  v.  Smith j  5  Yes.  193. 

Where  real  estate  is  purchased  by  partners  of  the  partnership  capital,  but 
not  for  the  purposes  of  the  partnership  in  trade,  it  will  not  be  converted  into 
personalty. 

Thus,  in  Bell  v.  Phyn,  7  Ves.  453,  three  persons,  carrying  on  business  as 
merchants,  in  London,  joined  with  another  person  in  the  purchase  of  a  plan- 
tation in  the  Island  of  Grrenada,  two-thirds  of  which  were  to  belong  to  the 
partners  and  the  remaining  third  to  another  person.  Part  of  the  purchase- 
money  for  the  two-thirds  was  paid  out  of  the  funds  of  the  partnership,  and  the 
parties  severally  covenanted  to  pay  the  remainder.  The  accounts  relative  to 
the  estate  were  kept  in  the  partnership  books.  Further  payments  r:(;i^A-i 
*were  made,  from  time  to  time,  out  of  the  partnership  funds,  till  the 
death  of  one  of  the  partners.  Upon  the  death  of  one  of  the  partners,  the 
question  arose,  whether  his  share  of  the  estate  was  real  or  personal.  Sir  "Wil- 
liam Grrant,  M.  R.,  held  that  it  was  real.  '^  Suppose,'^  observed  his  Honor, 
"  this  was  partnership  property,  I  doubt  whether  the  conveyance  is  a  conversion  : 
there  was  no  occasion  to  call  for  it  for  any  of  the  purposes  of  the  partnership. 
It  remains  clear.  Each  might  have  entered  into  the  enjoyment  of  his  share. 
Then  suppose  all  die.  Why  is  it  to  be  considered  personal  property — some- 
thing different  from  what  it  really  is,  as  between  the  real  and  personal  re- 
presentatives ?  On  a  subsequent  day  his  Honor  said,  that  he  doubted  whether 
there  was  quite  enough  admitted  by  the  heir  to  show  that  the  estate  at  Grrenada 
could  be  considered,  in  a  proper  sense,  partnership  property,  but  that  the  au- 
thority of  Thornton  v.  Dixon  went  the  full  length  of  the  point  for  the  heir ; 
for,  even  if  it  was  partnership  property,  there  was  nothing  done  by  the  part- 
ners to  alter  the  nature  of  it. 

In  Randall  v.  Randall,  7  Sim.  271,  Richard  and  William  Randall,  ten- 
ants in  common  of  an  estate,  in  1792  agreed  to  carry  on  the  business  of  farm- 
ing together,  including  the  growing  of  hops;  and  in  1794  they  entered  into 
partnership  as  maltsters,  and  soon  after  as  biscuit  bakers.  At  that  time,  and 
during  all  the  subsequent  time,  Richard  Randall  carried  on  his  separate  busi- 
ness of  a  land  surveyor,  and  William  Randall  the  business  of  a  grocer.  The 
farming  and  malting  businesses  were  carried  on  upon  the  family  estate,  and  the 
manufacture  of  biscuit  partly  on  the  family  estate,  and  partly  on  Richard  Ran- 
dall's separate  property.  In  1802  Richard  and  William  Randall  purchased 
one-fourth  of  the  family  estate  from  their  brother  James ;  in  1803  land  from 
Miss  Long ;  and  in  1805  land  from  Joseph  Tarver.  No  conveyance  was  exe- 
cuted of  the  lands  so  purchased,  except  those  purchased  of  Tarver,  which 
were  conveyed,  as  to  one  moiety,  to  the  use  of  Richard  Randall  in  fee,  and, 
as  to  the  other  moiety,  to  the  use  of  William  Randall,  and  a  trustee,  in  the 
usual  manner,  to  bar  dower.     All  the  lands  so  purchased  were  paid  for  out  of 
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the  partnership  moneys,  and  (excepting  the  family  estate,  where  the  malting 
and  biscuit  making  were  partly  carried  on,)  were  used  solely  for  farming  and 
agricultural  purposes.  In  1820,  Richard  and  William  Randall  purchased,  with 
partnership  moneys,  two  messuages  and  gardens  in  Portsea,  which  were  con- 
veyed in  the  same  manner  as  the  lands  purchased  from  Tarver.  This  pro- 
perty was  not  used  for  any  partnership  purposes,  but  was  let  to  tenants.  In 
r*1fin  ^^  before  1815,  all  the  partnership  *husiness  in  trade  had  been  given 
up,  but  the  farming  business  was  carried  on  in  partnership  up  to  Au- 
gust, 1827,  when  it  was  terminated  by  the  death  of  Richard  Randall.  Sir  L. 
Shad  well,  V.  C,  after  an  elaborate  examination  of  the  authorities,  held,  that, 
the  lands  were  not  converted  into  personalty.  "  It  does  not,"  said  his  Honor, 
^'  appear  that  the  parties  purchased  any  part  of  the  land  for  the  purposes  of 
their  partnership  in  trade.  Having  in  the  first  instance  agreed  to  carry  on 
the  farming  business  in  partnership,  they  subsequently  agreed  to  become  co- 
partners, first  as  maltsters,  and  afterwards  as  biscuit  bakers.  The  first  pur- 
chase that  they  made  was  of  an  undivided  fourth  part  of  an  estate,  of  which 
they  previously  had  a  moiety  as  tenants  in  common.  It  would,  however,  be 
strong  to  say,  that,  because  these  parties,  being  partners  in  the  farming  busi- 
ness which  is  not  a  trade,  happen,  collaterally  to  that  business  to  carry  on  a 
trade,  therefore  the  nature  of  a  property  which  they  so  purchased  is  to  be 
changed ;  and,  consequently,  I  do  not  think  that  it  would  be  right  to  hold, 
that  one-fourth  of  the  family  estates  which  Richard  and  William  Randall  pur- 
chased of  their  brother  James  is  to  be  considered  as  partaking  of  the  nature 
of  personal  estate. 

"  The  next  estate  was  purchased  of  Miss  Long,  but  it  was  never  used  for 
any  of  the  purposes  of  the  partnership  trade  ]  and,  as  the  judges  who  decided 
the  cases  to  which  I  have  alluded,  have  expressed  their  opinions  to  be,  that 
land  cannot  become  personal  estate  unless  it  is  purchased  for  the  purposes  of 
the  partnership  trade,  the  land  purchased  of  Miss  Long,  although  it  may 
have  been  paid  for  out  of  the  partnership  capital,  cannot  be  considered  as  par- 
taking of  the  nature  of  personal  estate. 

"  With  respect  to  the  land  purchased  from  Tarver,  it  was  conveyed,  as  to 
one  moiety,  to  the  use  of  William  Randall  in  fee ;  and,  as  to  the  other  moiety, 
to  the  use  of  William  Randall  and  his  trustee,  to  the  usual  uses  to  bar  dower. 
Therefore,  there  was  no  contract,  either  express  or  implied,  that  it  should 
have  any  nature  except  that  which  was  originally  impressed  upon  it. 

"  The  malting  business  ceased  in  1807,  and  the  biscuit  baking  in  1815. 
In  1820,  the  two  brothers  purchased  two  houses  and  gardens  in  Portsea, 
which  of  course  were  not  used  for  farming  purposes,  but  were  let  to  tenants. 
These  premises  were  conveyed  in  the  same  manner  as  the  land  purchased  of 
Tarver ;  and  if  in  those  instances  in  which  the  lands  purchased  by  the  brothers 
were  conveyed  to  them,  it  is  to  be  inferred  from  the  form  of  the  conveyance 
that  they  intended  to  hold  them  as  real  estate,  it  is  but  fair  to  conclude  that 
r*1621  *^^y  intended  to  hold  those  lands  which  were  not  conveyed  to  *them 
in  like  manner ;  for  it  would  be  unreasonable  to  suppose  that  they 


LAKE     V.     GIBSON. — LAKE     V.     CRADDOCK.  237 

meant  to  hold  part  as  land  and  part  as  impressed  with  the  character  of  per- 
sonal estate. 

"  The  fair  inference  to  be  drawn  from  the  facts  of  this  case  is,  that  the 
trade  was  collateral  to,  and  arose  out  of,  the  principal  business  of  farming; 
there  is  no  reason  to  conclude,  from  any  of  the  decided  cases, 'that  any  of  the 
property  to  which  this  suit  relates  ought  to  be  considered  as  personal  estate.'' 

If,  however,  the  owners  of  real  estate,  upon  entering  into  partnership,  direct 
or  agree  that  it  shall  be  sold  upon  the  death  of  one  of  them,  it  will  be  held  to 
be  absolutely  converted  into  personalty,  and  will  go  to  the  personal  representa- 
tive, and  not  to  the  heir  of  a  deceased  partner.  See  Ripley  v.  Waterworth, 
7  Yes.  425;  Thornton  v.  Dixouj  3  Bro.  C.  C.  199.  In  the  recent  case  of 
Essex  V.  Essex,  20  Beav.  442,  two  persons  seised  of  freeholds  agreed  to  carry 
on  business  in  partnership  upon  the  premises  for  fourteen  years,  and  that  if 
either  died  during  that  term,  the  survivor  should  purchase  the  freeholds  at 
a  stated  price.  The  fourteen  years  having  expired,  they  by  parol  agreement 
continued  the  partnership  "  on  the  old  terms ;"  one  of  them  afterwards  died 
intestate.  It  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  stipulation  as  to 
purchase  was  binding,  and  that  the  freeholds  were  converted  into  personalty, 
and  did  not  pass  to  the  heir. 

So,  likewise,  property  purchased  with  partnership  capital,  for  partnership 
purposes  in  trade,  and  therefore  converted  into  personalty,  may  be  reconverted 
by  the  express  or  implied  agreement  of  the  partners.  Thus,  in  Rowley  v.  AdamSy 
7  Beav.  548,  A.  and  B.  purchased  realty  out  of  their  partnership  assets,  which 
was  used  for  their  partnership  purposes,  and  was  in  equity  to  be  considered 
as  personalty.  A  new  partnership  was  formed  between  A.  B.,  and  C.  The 
realty  continued  to  be  used  for  partnership  purposes,  but  A.  and  B.  stipulated 
for  a  rent  to  be  paid  them  by  the  new  partnership,  composed  of  A.,  B.,  and 
C.  A.  died.  Lord  Langdale,  M.  E.,  held,  that  the  property  was  to  be  con- 
sidered as  part  of  his  real  estate. 

The  share  of  a  deceased  partner  in  freehold  and  copyhold  estates,  although 
purchased  with  partnership  capital,  and  used  for  partnership  purposes  in  trade, 
has  been  held  not  to  be  converted  into  personalty  for  the  purpose  of  being  in- 
cluded in  the  value  or  amount  on  which  probate  duty  is  payable :  see  Cus- 
tance  v.  BradsTiaw,  4  Hare,  315 ;  where  Sir  J.  Wigram,  Y.  C.  observes,  *^  The 
case  of  the  Crown  rests  wholly  upon  the  proposition  that  the  real  estate  of  a 
partnership,  purchased  with  partnership  assets,  and  used  for  partnership  pur- 
poses, is  in  equity,  though  not  *in  fact,  personal  estate;  and  the  case  r*i(^o-| 
of  Phillips  V.  Phillips,  was  referred  to  as  having  carried  out  that  princi- 
ple, and  determined  that  the  real  estate  of  a  partnership  is,  in  equity,  personal 
estate,  to  all  intents  and  purposes.  It  does  not  appear  to  me  that  a  decision  in 
this  case  against  the  claim  of  the  Crown  will  conflict  with  that  or  any  other 
case  upon  the  same  subject ;  and,  consequently,  in  deciding  against  the  claim 
of  the  Crown  in  this  case,  I  am  not  called  upon  to  express  my  opinion  upon 
the  judgment  in  Phillips  v.  Phillips.  All  that  is  necessarily  involved  in  the 
cases  referred  to  (including  Phillips  v.  Phillips,)  is,  that  those  in  whom  pro- 
perty directed  to  be  converted  is  vested,  are  trustees  for  the  persons  to  whom 
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the  personal  estate  of  the  owner  may  belong.  The  rule  of  equity  relied  upon 
by  the  Crown  is  fully  satisfied  by  that  interpretation  of  the  rule,  and  the  rule 
so  interpreted  decides  nothing  in  the  present  case." 

The  result  of  these  authorities  appears  to  be  this,  that,  in  the  absence  of 
any  agreement,  'and  except  for  the  purpose  of  the  payment  of  probate  duty, 
real  estate  purchased  with  partnership  capital  for  the  purposes  of  partnership 
in  trade  will  in  equity  be  converted  into  personalty;  but,  where  real  estate 
'^  belongs  to  the  partners,  or  has  been  acquired  by  them  out  of  their  private 
moneys,  or  by  gift,  although  it  is  used  for  partnership  purposes  in  trade,  or  if, 
although  paid  for  out  of  the  partnership  capital,  it  is  not  purchased  for  the 
purposes  of  partnership  in  trade,  it  will,  in  the  absence  of  any  agreement 
or  direction  for  its  sale,  retain  the  character  of  realty.  See,  however,  Collyer 
on  Partnership,  93,  2nd  ed. 

And  it  seems  that  conversion  will  take  place  not  only  where  real  property 
is  acquired  for  the  purposes  of  partnership  in  trade,  but  also  where  it  is  acquired 
with  partnership  funds  for  the  purpose  of  re-sale  upon  a  speculation  not  pro- 
perly coming  under  the  denomination  of  trade.  Thus,  in  Darby  v.  Darhy^  3 
Drew,  495,  where  two  persons  on  a  joint  speculation  with  their  joint  moneys, 
purchased  land  for  the  purpose  of  laying  it  out  in  building  lots,  and  re-selling 
it  at  their  joint  profit  or  loss,  it  was  held  by  Sir  R.  T.  Kindersley,  Y.  C,  that 
the  land  was  converted  out  and  out,  and  that  the  share  of  a  deceased  partner 
in  part  of  the  unrealized  real  estate  passed  to  his  personal  representatives. 
''  I  can  have  no  difficulty,"  said  his  Honor,  "  in  coming  to  the  conclusion, 
that  whenever  a  partnership  purchase  real  estate  for  the  partnership  purposes, 
and  with  the  partnership  funds,  it  is,  as  between  the  real  and  personal  repre- 
sentatives of  the  partners,  personal  estate.  Now  this  is  not  the  ordinary  case, 
where  persons  carrying  on  the  ordinary  business  of  a  commercial  or  manufac- 
r*l  fi41  *^^^°S  *partnership  have  found  it  necessary  to  purchase  real  estate  for 
'-  partnership  purposes.     That  is  not  the  case  :  here  they  bought  land 

as  stock  in  trade,  by  the  sale  of  which  they  were  to  make  their  profits ; — the 
land  was  not  in  the  nature  of  plant,  but  was  the  very  subject-matter  of  their 
trade.  Does  that  make  any  difi'erence  ?  If  it  does,  I  think  it  is  in  favor  of 
treating  it  as  converted;  because  the  real  estate  is  here  clearly  put  in  the  same 
position  as  ordinary  stock  in  trade ;  and  it  appears  to  me,  that  if  I  entertained 
more  doubt  than  I  do  on  the  general  question,  that  doubt  would  in  this  case 
be  very  much  diminished  by  the  circumstance,  that  here  the  real  estate  is 
itself  bought  for  the  very  purpose  of  selling  it  again.  The  very  intention  of 
the  partnership  was  to  buy  land  to  re-sell  it.  That  is  their  very  contract ; 
and,  without  selling  the  land  again  there  would  be  no  partnership  business, — 
the  partnership  was  for  the  purpose  of  buying  land,  to  parcel  it  out  in  plots, 
and  to  sell  them  again ;  and  each  partner  had  a  right  to  say  he  would  have 
that  contract  carried  out.  We  have  here  what  Lord  Thurlow  wanted  in 
Thornton  v.  Dixon,  (3  Bro.  C.  C.  199,) — an  actual  contract  that  the  land 
shall  be  sold." 

"Where,  as  in  the  principal  case,  lands  are  held  for  partnership  purposes, 
that  is  to  say,  for  employment  for  some  purposes  which  may  produce  a  return 
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in  the  shape  of  profits,  so  as  to  add  to  its  value,  the  joint  property  will  be  liable 
to  repay  the  advances  of  the  various  partners  before  any  division  can  take  place, 
(21  Beav.  536;)  but  this  is  not  the  case  where  persons  are  mere  joint  owners 
of  lands.  Thus,  in  Kay  v.  Johnston^  21  Beav.  536,  the  plaintiff  and  defendant 
were  joint  owners  of  a  house,  and  the  defendant  had  laid  out,  in  improving 
and  decorating  it,  moneys  he  had  obtained  from  the  plaintiff,  it  was  held  by 
Sir  J.  Komilly,  M.  K.,  that  the  plaintiff,  in  the  absence  of  contract,  had  no 
lien  on  the  share  of  the  defendant  in  the  house  for  the  amount  so  laid  out. 


"  There  certainly  are  cases  in  which 
equity  will  consider  joint  tenants  as 
tenants  in  common ;  and  one  of  those 
cases  is,  where  a  purchase  of  land  is 
made  by  two  persons,  with  a  view  to 
expending  large  sums  of  money  in 
the  improvement  of  it ;"  per  Tilgh- 
man,  C.  J.,  in  Duncan  v.  Forrei',  6 
Binney,  193,  196.  See  Mayburry  v. 
Brien  et  al,  15  Peters,  21,  36.  In 
a  case,  in  Pennsylvania,  of  a  title 
under  warrant  and  survey,  where  the 
purchase-money  had  been  paid  in 
equal  portions  by  two  persons,  it  was 
decided  that  the  interest  was  not 
joint,  but  in  common,  chiefly  upon  the 
ground  that  the  estate  was  not  a  com- 
plete legal  one,  but  was  only  an  in- 
choate interest,  in  the  nature  of  an 
equitable  estate.  "  If  a  patent  had 
been  issued  to  the  two  persons,^^  said 
Tilghman,  C.  J.,  "I  incline  to  think, 
that  the  circumstance  of  their  havins: 
paid  the  purchase-money  equally, 
would  not  have  been  sufficient  to  ren- 
der the  estate  a  tenancy  in  common 
in  equity.  Such  is  the  opinion  of 
Lord  Hardwicke  in  [Rigden  v.  Val- 
UeVj'j  3  Atk.  735,  although  the  con- 
trary seems  to  have  been  taken  for 
granted,  in  the  argument  of  counsel, 
in  1  Yern.  361.  But  there  are  cases, 
where  in  equity,  an  estate  will  be  con- 
sidered as  in  common,  although  at 
law  it  is  a  joint  tenancy.     In  such 


cases,  courts  of  equity  proceed  on  the 
intention  of  the  parties  deduced  from 
the  nature  of  the  transaction;  as 
where  several  persons  engage  in  an 
enterprise,  which  requires  large  ad- 
vances besides  the  original  purchase- 
money,  the  draining  of  marshes  for 
instance,  or  the  erection  of  mills  or 
manufactories.  The  -case  of  Lake  v. 
Craddock  et  al.j  3  P.  Wms.  158,  was 
a  purchase  of  lands  overflowed  with 
water,  for  the  purpose  of  reclaiming 
them.  This  was  considered  as  a  ten- 
ancy in  common,  although  the  legal 
transfer  was  in  joint  tenancy.  So  if 
two  advance  money  on  a  mortgage, 
though  the  estate  is  conveyed  jointly, 
it  shall  be  a  tenancy  in  common." 
Caines  v.  Lessee  of  Grant,  5  Binney, 
119,  120.  See  Cuyler  and  others  v. 
Bradt  and  others,  2  Caines'  Cases, 
326;  Currie  &c.  v.  Tihh's  Heirs,  5 
Monroe,  440,  443  ;  Overton  v.  Lacy, 
&c.,  6  Id.  13,  15. 

In  regard  to  the  case  discussed  in 
the  preceding  note,  where  a  mortgage 
is  made  to  two  jointly  as  security  for 
money  advanced  by  both,  there  is  a 
difference  among  the  authorities  in 
this  country.  In  Massachusetts,  al- 
though a  statute  provides  that  all  con- 
veyances to  two  or  more  grantees  shall 
create  a  tenancy  in  common,  unless 
an  opposite  intent  be  apparent,  it  is 
yet  settled  that  a  conveyance  by  mort- 
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gage  to  two  persons  in  fee,  to  secure 
a  joint  debt,  makes  a  joint  tenancy, 
before  foreclosure;  upon  the  ground 
that  as  the  remedy  to  recover  the  debt 
would  survive  upon  the  death  of  either, 
the  intent  of  the  parties  must  be  that 
the  collateral  security  of  the  mortgage 
should  comport  with  the  remedy  by 
action,  and  therefore  should  survive ; 
Appleton  V.  Boyd,  7  Massachusetts, 
131,  134;  but  after  foreclosure  it  be- 
comes a  tenancy  in  common  in  the 
land  ',  Woodwin  v.  Richardson j  Adm.j 
11  Id.  469.  And  the  decision  in 
Appleton  V.  Boyd,  has  been  followed 
in  Maine;  Kinsley  v.  Ahhott,  19 
Maine,  430,  434 ;  where  it  is  spoken 
of  as  convenient,  and  as  affording  the 
most  simple  remedies  with  the  least 
liability  to  inconvenience  and  loss. 
Under  a  similar  statute  of  Rhode 
Island,  however,  this  construction  was 
disapproved  of  in  the  Circuit  Court, 
and  it  was  held  that  the  tenancy  was 
in  common,  and  that  upon  the  death 
of  one,  the  legal  title  to  a  moiety  of 
the  estate  vested  in  his  heirs,  though 
as  a  security,  the  benefit  of  it  followed 
the  debt ;  Randall  v.  Phillips  et  al.j 
3  Mason,  378,  384. 

[The  question  when  and  under  what 
circumstances  real  estate  shall  be  con- 
sidered as  partnership  property,  has 
been  the  subject  of  much  discussion 
in  this  country,  and  the  cases  as  a 
whole  amply  show,  that  land  bought 
with  the  assets  and  for  the  purposes  of  a 
partnership,  will  be  partnership  proper- 
ty in  equity,  although  the  deed  may 
be  taken  in  the  name  of  the  partners  as 
tenants  in  common,  or  of  one  partner 
only,  and  without  anything  on  its  face 
to  show  the  existence  or  rights  of  the 
firm;  Jarvis  v.  Broohs,  7  Foster,  37; 
Matlock  V.  MatlocJc,  5  Indiana,  403; 
Burnside  v.  Murdoch^  4  Metcalf,  537; 


Champlin   v.    Tillinghast,  4   Rhode 
Island,  173,  208;    The   Fall  River 
Whaling  Co.  v.  Borden^  11  Id.  458 ; 
Jones  V.  Neale,  2  Patton  &  Heath, 
339 ;  Feck  v.  Fisher,  7  Cushing,  386  ; 
Ludlow  V.  Cooper,  4  Ohio,  N.  S.  1; 
3Ioreau  v.  Saffaran,  5  Sneed,  595 ; 
see  1  American  Leading  Cases,  494, 
499 ;  and  will,  therefore,  from  the  mo- 
ment of  its  acquisition,  be  subject  to 
the  equities  of  the  partners  as  such, 
and  of  those  claiming  under  them  as 
creditors  and  purchasers;    The  Fall 
River  Whaling    Co.    v.  Borden,   10 
Cushing,  458.     Hence,  a  judgment 
against  one  of  the  members  of  a  firm, 
will   be   postponed  to   a   subsequent 
mortgage   by  the   partnership;    The 
Lancaster  Bank  v.  Miley,  1  Harris, 
544,  while  a  similar  preference  will 
be  given  to  an  execution  issued  for  a 
demand  against  the  firm,  over  a  prior 
writ  for  the  separate  debt  of  a  partner ; 
Jarvis  v.  Brooks;  Peck  v.  Fisher; 
Rice  V.  Barnard,  20  Vermont,  479  : 
although  the  lien  arising  from  a  mort- 
gage or  other  lien,  given  or  acquired 
to  or  by  a  separate  creditor,  ought  to 
extend  as  far  as  the  interest  of  his 
debtor,  and  cannot,  as  it  would  seem, 
be  a  nullity,  unless  the  latter  is  in  debt 
to  the  firm,  or  the  assets  of  the  firm 
are  not  more  than  adequate  to  the  satis- 
faction of  the  joint  creditors ;  see^os^, 
vol.  2,  note  to  Silk  v.  Prime. 

The  right  thus  acquired  by  the  part- 
nership is,  however,  a  mere  equity, 
and  will  consequently  be  discharged 
by  a  transfer  of  the  legal  title  to  a 
purchaser  for  value,  and  without  no- 
tice of  the  equity;  M'Bermot  v. 
Lawrence,  7  S.  &  R.  438 ;  ITaile  v. 
Henrie,  2  Watts,  143 ;  Ridgway's  Ap- 
peal, 3  Harris,  177 ;  Coder  v.  Huling, 
3  Casey,  514;  Buchan  v.  Sumner,  2 
Barbour,  Ch.  198;  Rale  v.  Plummer, 
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6  Indiana,  121 :  TilUngliast  v.  Cham- 
plin,  4  Rhode  Island,  173,  209;  al- 
though notice  will  be  implied  in  this 
as  in  other  cases,  whenever  the  cir- 
cumstances are  such  as  to  justify  the 
presumption,  that  the  purchaser  either 
knew,  or  remained  wilfully  ignorant ; 
TilUngliast  v.  ChampUn,  4  Rhode  Is- 
land, 173,  209  :  see  post,  vol.  2,  note 
to  Le  Neve  v.  Le  Neve.  Some  of  the 
cases  go  further,  and  hold  that  the 
equity  of  the  partners  cannot  be  set  up 
or  enforced  by  or  on  behalf  of  the  joint, 
against  the  separate  creditors,  unless 
the  latter  are  shown  to  have  had  notice 
of  its  existence  at  or  before  the  time 
when  the  debts  came  into  existence ; 
HaileY.  Henrie;  RidgwayU  Appeal ; 
but  this  would  seem  more  questionable, 
and  is  contrary  to  the  general  rule 
that  creditors  are  subject  to  all  the 
equities  of  their  debtors,  and  can  take 
no  right  which  the  latter  could  not 
have  enforced  for  their  own  benefit; 
post  J  vol.  2,  note  to  Bassett  v.  Noswor- 
thy. 

A  trust  for  the  firm  may,  as  it  seems, 
arise  out  of,  or  be  fastened  upon  a 
conveyance  of  land  to  one  or  more  of 
the  partners,  in  the  absence  of  written 
evidence,  on  proof  that  the  considera- 
tion moved  from  the  partnership,  or 
consisted  of  their  funds  or  property, 
as  in  other  cases  where  a  purchase  is 
made  by  one  man,  with  the  money  of 
another ;  post,  note  to  Dyer  v.  Dyer  ; 
or  by  a  declaration  or  admission  in 
writing,  signed  by  the  party  sought  to 
be  charged ;  Tillinghast  v.  Champlinj 
4  Rhode  Island,  173,  209 ;  Delmonico 
V.  Guillaumey  2  Sandford's  Ch.  366  j 
Phillips  V.  Cramondy  2  W.  C.  C.  R., 
441 ;  The  Fall  River  Whaling  Co.  v. 
Borden  ;  Buchan  v.  Sumner  ;  Jarvis 
V.  Brooks,  7  Foster,  37 ;  but  cannot,  ap- 
parently grow  out  of  an  oral  agreement, 

VOL.  I. — 16 


apart  from,  and  without  facts  and  cir- 
cumstances of  a  nature  to  satisfy  or 
obviate  the  Statute  of  Frauds,  which 
requires  a  writing  when  real  estate  is 
in  question.  When,  moreover,  the 
trust  is  sought  to  be  deduced  from  the 
nature  of  the  assets  which  formed  the 
consideration  for  the  purchase,  it  will 
be  open  to  the  whole  range  of  parol 
evidence,  and  may  be  rebutted  by 
every  species  of  proof  which  tends 
legitimately  to  show,  that  the  equity  is 
consistent  with  or  should  be  subordi- 
nate to  the  legal  title;  Phillips  v. 
Cramond,  1  American  Leading  Cases, 
496, 4th  ed.  (See  Raile  v.  Henrie,  2 
Watts,  143,  which  restricts,  and  Dale 
v.  Hamilton,  5  Hare,  369,  ante,  which 
goes  as  far  the  other  way  in  extend- 
ing, the  right  to  raise  a  trust  for  a 
partnership  by  a  parol  evidence.) 

There  can  be  little  doubt  that  the 
purchase  of  land  by  the  partners,  for 
the  purposes  of  the  partnership,  and 
subject  to  an  express  or  implied  agree- 
ment that  it  shall  be  held  for  the 
benefit  of  the  firm,  will  render  it  part- 
nership property,  even  when  the  whole 
of  the  consideration  is  furnished  by 
the  partners  individually,  and  no  part 
of  it  comes  from  the  assets  of  the 
partnership;  Roherts  v.  M^Carty,  9 
Indiana,  16;  and  the  weight  of  au- 
thority would  seem  to  be,  that  the  in- 
vestment of  the  funds  of  the  firm  in 
land,  will  not  render  it  partnership 
property  unless  the  purchase  is  made 
for  partnership  purposes,  and  will  sim- 
ply give  rise  to  a  resulting  trust,  for 
the  partners  individually,  under  which 
they  will  prima  facie,  take  equal 
shares  or  moieties,  unless  shown  to 
have  been  unequally  interested  in  the 
consideration;  Coder  v.  Hullng,  3 
Casey,  84.  But  the  expenditure  of 
partnership  assets  in  the  purchase  of 
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land  by  one  parner,  without  tlie  assent 
or  in  fraud  of  his  co-partners,  presents 
a  different  question,  and  will,  no 
doubt,  give  rise  to  a  trust  for  the  part- 
nership ;  Phillips  V.  Cramond,  2  W. 
C.  C.  R.  441,  ante. 

The  better  opinion  would  seem  to 
be,  that  land  does  not  lose  the  char- 
acter of  realty,  or  acquire  that  of  per- 
sonalty, by  the  mere  fact  of  becoming 
partnership  property;  and  that  it  still 
remains  land,  although  charged  with 
an  equitable  lien  for  the  payment  of 
the  partnership  debts,  and  the  balance 
of  the  accounts  between  the  partners ; 
TilUngliast  v.  Ghamplin,  4  Rhode  Is- 
land, 173,  207;  Dyer  v.  Clark,  5 
Metcalf,  580 ;  Buchan  v.  Sumner,  2 
Barb.  Ch.  168,  201 ;  Lacy  v.  Waring, 
25  Alabama,  625 ;  1  American  Lead- 
ing Cases,  498,  4th  ed;  unless  there 
is  an  agreement  actually  made  be- 
tween the  partners,  or  implied  from 
the  nature  of  the  partnership,  that  it 
shall  be  sold  and  distributed  as  money, 
when  a  conversion  will  result  as  in 
other  cases  where  such  an  agreement 
is  entered  into  by  persons  compe- 
tent to  make  it ;  Kramer  v.  Arthur, 
7  Barr,  165,  post,  note  to  Fletcher  v. 
Ashhurner.  Dicta  may  be  found  the 
other  way,  and  to  the  point  that  real 
estate  owned  by  a  partnership,  is 
viewed  by  equity  as  personal  property 
for  all  purposes,  unless  the  rights  of 
bona  fide  purchasers  are  in  question ; 
Roberts  v.  M^Garty,^  Indiana,  16; 
Moderwell  v.  Mullison,  9  Harris,  257; 
The  Lancaster  Bank  v.  Miley,  1  Id. 
544;  Pierce  v.  Trigg,  10  Leigh,  406, 
424;  while  the  language  held  in  Black 
V.  Black,  15  Georgia,  445,  and  Hoxie 
v.  Carr,  1*  Sumner,  tends  to  sustain 
the  same  view  of  the  question;  but 
the  point  did  not  arise  in  a  shape  for 
actual  decision  in  any  of  these  cases ; 


and  it  would  certainly  seem  more 
reasonable  to  hold,  with  the  Supreme 
Court  of  Massachusetts  in  Dyer  v.Z)yer, 
5  Metcalf,  580,  and  with  the  High 
Court  of  Appeals  of  Maryland,  in 
Goodburn  v.  Stevens,  1  Md.  Ch.  420. 
that  land  does  not  necessarily  cease  to 
be  land,  by  being  charged  with  a  trust 
for  the  payment  of  the  debts,  and  ren- 
dered subservient  to  the  other  pur- 
poses of  a  partnership,  and  that  any 
portion  of  it  which  may  remain  after 
the  purposes  of  the  trust  are  satisfied, 
will,  in  analogy  to  the  rule  laid  down 
in  Ackroyd  v.  Smithson,  post,  de- 
scend to  heirs,  and  be  subject  to  the 
other  incidents  of  realty,  instead  of 
vesting  in  the  representatives  of  the 
parties  as  personalty;  Galbraith  v. 
Gedge,  16  B.  Monroe,  631;  MGul- 
lough  V.  Somerville,  8  Leigh,  415 ; 
Hall  V.  Plummer,  6  Indiana,  621; 
Green  v.  Graham,  5  Ohio,  163. 
Equity  should,  as  it  would  seem  under 
these  circumstances,  follow  the  law, 
except  in  so  far  as  it  may  be  neces- 
sary to  depart  from  it,  and  leave  the 
legal  title  free  to  follow  the  path 
which  the  law  has  marked  out ;  un- 
less a  different  course  is  necessary  to 
protect  the  equities  of  the  partners; 
Lacy  V.  Waring,  25  Alabama,  625. 
And  the  safer  ground  on  which  to  put 
the  case  of  The  Lancaster  Bank  v. 
Miley,  seems  to  be,  that  an  execution 
for  a  liability  of  the  firm,  is  equally 
entitled  to  priority  over  an  antecedent 
lien  for  the  separate  debt  of  one  of 
the  partners,  whether  real  or  personal 
estate  is  in  question ;  Buchan  v.  Sum- 
ner, 2  Barbour's  Ch.  178  :  a  position 
which  is  undeniable  when  the  partner- 
ship is  insolvent,  and  which  would 
appear  to  be  thought  applicable,  in 
many  of  the  states  of  this  country,  to 
solvent  firms,  ^^osf,    vol.    2,  note   to 
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Silk  V.  Prime.  It  was  held,  accord- 
ingly, in  Hale  v.  Plummer ;  Gal- 
hraith  v.  Gedge,  16  B.  Monroe,  631, 
and  Goodhurn  v.  Stevens,  1  Maryland 
Ch.  420,  that  land  bought  or  held  as 
partnership  property,  is  subject  to  the 
dower  of  the  widow  of  a  deceased 
partner,  unless  it  has  been  stamped 
with  the  character  of  personalty  for 
all  purposes,  by  an  express  or  implied 
agreement,  although  her  right  is  ne- 
cessarily subordinate,  to  the  lien  of  the 
debts  of  the  firm,  and  the  state  of  the 
accounts  between  the  individual  part- 
ners. Hence,  she  will  necessarily  be 
barred  if  the  partnership  prove  insol- 
vent, and  will  be  precluded  from  re- 
covering until  its  solvency  has  been 
ascertained;  Goodhurn  v.  Stevens; 
while  in  GoodbnrnY.  Stevens, the couvt 
went  still  further  by  denying  her  a 
proportionate  share  of  the  arrears  of 
rents  and  profits,  which  accrued  while 
the  sufiiciency  of  the  assets  was  under 
investigation.  "  It  may  be  answered,'^ 
said  Gookins,  J.,  in  delivering  the  opi- 
nion of  the  court  in  Hale  v.  Plummer, 
'^  that  the  widow  of  a  deceased  partner 
is  not  entitled  to  dower  in  real  estate, 
held  for  partnership  purposes.  It  is 
true  that  real  estate  may  be  so  held 
for  partnership  purposes  as  to  exclude 
the  widow's  right  of  dower;  but  we 
think  it  may  also  be  so  ^held  as  not  to 
exclude  it.  Mr.  Story  says,  that  '  so 
far  as  the  partners  and  their  creditors 
are  concerned,  real  estate  belonging  to 
the  partnership  is,  in  equity,  treated 
as  mere  personalty,  and  governed  by 
the  general  doctrines  of  the  latter. 
And  so  it  will  be  deemed,  in  equity, 
to  all  intents  and  purposes,  if  the 
partners  themselves  have,  by  their 
agreement  or  otherwise,  purposely  im- 
pressed upon  it  the  character  of  per- 
sonalty;' Story  on  Partnership,  s.  93. 


In  the  absence  of  any  such  agreement 
or  act,  the  same  writer  says,  <  there  is 
a  great  diversity  of  judicial  opinion, 
and  of  judicial  decision,  as  to  whether 
it  is  to  be  treated  as  real  or  personal 
property.  Upon  looking  into  the  au- 
thorities, English  and  American,  it  is 
quite  evident  that  the  effort  to  recon- 
cile them  would  be  a  hopeless  task, 
and  we  are  left  to  adopt  what  seems 
to  us  the  more  reasonable  rule  upon 
the  subject.  In  a  late  decision,  in 
New  York,  Chancellor  Walworth  uses 
the  following  language :  '  The  Ameri- 
can decisions  in  relation  to  real  estate 
purchased  with  partnership  funds,  or 
for  the  use  of  the  firm,  are  various  and 
conflicting.  But  I  think  they  may 
generally  be  considered  as  establish- 
ing fhese  two  principles.  First,  That 
such  real  estate  is  in  equity  charegable 
with  the  debts  of  the  co-partnership, 
and  with  any  balance  that  may  be  due 
from  one  co-partner  to  another,  upon 
the  winding  up  of  the  affairs  of  the 
firm.  Secondly,  That  as  between  the 
personal  representatives  and  the  heirs 
at  law  of  the  deceased  partner,  his 
share  of  the  surplus  of  the  real  estate 
of  the  co-partnership,  which  remains 
after  paying  the  debts  of  the  co-part- 
nership, and  adjusting  all  the  equit- 
able claims  of  the  different  members 
of  the  firm,  as  between  themselves,  is 
to  be  considered  and  treated  as  real 
estate. ;"  Buchan  v.  Sumner,  2  Barb. 
Ch.  R.  165.  See  also,  Buckley  v. 
Buckle?/,  11  Barb.  S.  C.  B.  44. 

"  The  High  Court  of  Chancery,  in 
Maryland,  has  adopted  the  rule,  as  in- 
dicated by  Judge  Story,  in  the  section 
quoted  from  his  work  on  partnership. 
That  court  decided,  in  the  case  of 
Goodhurn  v.  Stevens,  that  real  estate 
of  a  partnership,  though  regarded  in 
a  court  of  equity  as  personal  estate  for 
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all  partnership  purposes,  yet,  in  the 
absence  of  an  express  or  implied  agree- 
ment, indicating  an  intention  to  con- 
vert it  into  personal  estate,  it  will, 
when  the  claims  of  the  partnership 
have  been  satisfied  and  the  partner- 
ship accounts  adjusted,  be  treated  in 
a  court  of  equity  as  at  law,  as  real 
estate,  and  be  subject  to  the  dower  of 
a  deceased  partner;  1  Maryland  Ch. 
Decisions,  420/' 

An  additional  circumstance  in  favor 
of  this  view  of  the  question  is,  that 
while  the  personal  property  of  a  part- 
nership is  subject  to  the  control  of 
•  each  of  its  members,  and  a  bona  fide 
purchaser  from  one  of  the  partners 
will  have  as  good  a  title  as  if  he  had 
bought  from  the  firm,  its  real  estate 
is  governed  by  different  principles, 
and  cannot  be  sold  without  the  con- 
currence of  all  the  members  of  the 
partnership ;  GalhraitJi  v.  Gedge,  16 
B.  Monroe,  631 ;  Story  on  Partner- 
ship, sect.  94  :  a  sale  by  one  partner 
to  a  purchaser  with  notice,  passing,  as 
it  would  seem,  nothing  more  than  his 
interest  as  an  individual,  subject  to 
the  debts  of  the  firm,  and  to  an  ac- 
count with  his  co-partners,  even  when 
professing  to  be  made  for  partnership 
purposes,  and  to  be  of  the  whole  in- 
terest of  the  firm ;  Anderson  v.  Tomp- 
kinsy  1  Brockenbrough,  457;  Tap- 
ley  V.  Butterfieldj  1  Metcalf,  513; 
Dyer  v.  Clarh,  5  Id.  580 ;  Tilling- 
liastY.  ChampUn,  4  Rhode  Island,  173, 
219 ;  1  American  Leading  Cases,  499, 
4th  ed.  He  should,  therefore,  con- 
fine himself  to  selling  that  which  he 
is  really  entitled  to  dispose  of;  and  an 
attempt  on  his  part  to  use  the  legal 
title,  as  a  means  of  transferring  any 
greater  interest,  to  the  prejudice  of 
his  co-partners,  and  the  joint  credi- 
tors of  the  firm,  will  be  presumptive 


evidence,  not  only  of  fraud  on  his 
part,  but  of  collusion  on  that  of  the 
purchaser,  if  the  latter  is  aware  of 
the  equity ;  which  will  vitiate  the  sale, 
and  prevent  it  from  operating  as  a 
purchase  for  value,  and  without  notice, 
and  thus  barring  the  equity  of  the 
other  partners ;  Hoxie  v.  Carr,  1 
Sumner,  193.  The  death  of  the  other 
members  of  the  firm  will,  however, 
as  it  would  seem,  invest  the  surviving 
partner  with  the  absolute  control,  both 
of  the  real  and  personal  property  of  the 
partnership,  for  the  purpose  of  wind- 
ing up  its  affairs  and  distributing  the 
proceeds  among  all  who  are  entitled  to 
them;  Andrews  v.  Brown,  21  Ala- 
bama, 437 ;  and  enable  him  to  confer 
a  good  title  on  a  purchaser,  free  from 
all  liability,  on  the  part  of  the  latter, 
for  the  subsequent  application  or  mis- 
application of  the  purchase-money; 
Tillinghast  v.  Champlin,  4  Rhode 
Island,  173,  219.  But  as  the  power 
thus  acquired,  is  in  strict  subordina- 
tion to  the  trust  for  the  partnership, 
it  must  be  exercised  in  the  way  best 
calculated  to  obtain  the  full  value  of 
the  property.  Hence,  the  estate  must 
be  sold  as  a  whole,  and  not  in  separate 
shares  or  moities,  and  the  surviving 
partner  cannot  sell  or  convey  his  legal 
right  to  the  land,  as  a  tenant  in  com- 
mon, as  his  own,  without  committing  a 
fraud  which  will  attach  to,  and  invali- 
date the  title  of  those  who  buy  from  him 
with  notice  of  the  facts  and  circum- 
stances, which  render  his  conduct 
fraudulent ;  Tillinghast  v.  Champlin j 
4  Rhode  Island,  173,  219 ;  Lacy  v. 
Waring,  25  Alabama,  625 ;  ante,  note 
to  Elliott  v.  Merry  man.  And  in 
Galhraith  v.  Gedge,  16  B.  Monroe, 
631,  633,  the  right  of  a  sole  surviving 
partner  to  sell  of  his  own  motion,  was 
denied,  and  the  proper  course  said  to 
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be  to  procure  the  concurrence  of  the 
heirs  of  the  deceased  members  of  the 
firm,  either  in  pais,  or  by  a  resort  to 
the  aid  of  equity. 

The  subject  was  examined  with 
much  fullness  and  ability  in  the  re- 
cent case  of  TillingJiast  v.  ChampUn, 
4  Rhode  Island,  173,  219 ;  and  the 
following  language,  held  by  Ames, 
C.  J.,  in  delivering  the  opinion  of  the 
court.  ''  The  counsel  for  the  respon- 
dent is  mistaken  in  supposing,  under 
such  a  state  of  facts  as  this,  that  the 
fact  that  the  deed  of  this  lot  runs  to 
the  individual  members  of  the  firm  of 
Gardner  &  Brother,  as  tenants  in  com- 
mon, without  describing  them  as  co- 
partners, raises  a  presumption,  in  the 
view  of  a  court  of  equity,  that  the 
property,  thus  bought  and  used,  is 
intended  to  be  kept  as  the  separate 
property  of  the  respective  partners, 
which  stands,  until  some  express  and 
even  written  proof  is  given  to  show 
the  contrary  intention.  A  court  of 
equity  does  not  ordinarily,  in  relation 
to  such  a  subject,  base  its  presump- 
tions upon  mere  forms,  but  rather 
upon  facts  which  lead  to  the  substan- 
tial truth  and  justice  of  the  case. 
The  well-settled  presumption  in  equity 
is  precisely  the  other  way.  As  said 
by  Chancellor  Walworth,  in  Buchan 
V.  Sumner,  2  Barbour's  Ch.  K.  198, 
199,  ^  Where  real  estate  is  purchased 
with  partnership  funds  for  the  use  of 
the  firm,  and  without  any  intention 
of  withdrawing  the  funds  from  the 
firm  for  the  use  of  all  or  any  of  the 
members  thereof  as  individuals,  it  has 
never  been  doubted  in  England,  that 
such  real  estate  was  in  equity,  to  be 
considered  and  treated  as  the  property 
of  the  members  of  the  firm  collec- 
tively ;  and  as  liable  to  all  the  equi- 
table rights  of  the  partners  as  between 


themselves.  And  for  this  purpose  the 
holders  of  the  legal  title  are  consider- 
ed, in  equity,  as  the  mere  trustees  of 
those  beneficially  interested  in  the 
fund,  not  only  during  the  existence 
of  the  co-partnership,  but  also  upon 
the  dissolution  thereof  by  the  death 
of  some  of  the  co-partners  or  other- 
wise.' And  see  the  cases  cited  by 
him,  and  to  same  effect,  Hoxie  v.  Carr, 
1  Sumn.  181,  per  Story,  J.  In  this 
last  case,  Mr.  Justice  Story  says  : 
^  But  the  circumstance  that  the  pay- 
ment has  been  made  out  of  the  part- 
nership funds,  especially  if  the  pro- 
perty purchased  be  necessary  to  the 
operations  of  the  partnership  business, 
and  be  actually  so  employed,  will  af- 
ford a  very  cogent  presumption  that 
it  was  intended  to  be  held  as  partner- 
ship property  ;  and  in  the  absence  of 
all  countervailing  circumstances,  it 
will  be  absolutely  decisive.'  ^  In  who- 
soever hands  the  legal  title  may  be 
placed,  whether  in  one  or  all  of  the 
co-partners,  and  whether  the  deed 
describes  them  as  co-partners  or  as 
tenants  in  common,  if  the  property 
be  purchased  with  the  funds,  and  for 
the  use  of  the  firm,  the  decisive  pre- 
sumption in  the  absence  of  proof  to 
the  contrary  is  that  it  was  intended 
to  be  held  as  partnership  property.' 
Hunt  V.  Benson,  2  Humph.  459  )  Bu- 
chan V.  Sumner,  2  Barb.  Ch.  R.  205 ; 
Smith  V.  Tarlton,  Id.  336,  338 ;  Del- 
monico  v.  Guillaume,  4  Sandf.  Ch. 
R.  366;  Dijer  v.  Clark,  5  Metcf.  578, 
581 ',  Howard  v.  Priest  et  al.,  Id.  585 ; 
Burnside  et  al.  v.  Merrick  et  al.,  4 
Id.  541;  1  Am.  Lead.  Cases,  Hare 
k  Wallace's  notes,  488,  and  cases 
cited;  Collyer  on  Partn.  sect.  154, 
where  see  the  result  of  all  the  autho- 
rities stated.  The  line  of  cases  cited 
and  relied  on  by  the  counsel  for  the 
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respondent  upon  this  subject  will  be 
found  to  refer  to  the  question  whether 
real  estate  of  a  co-partnershipj  upon 
the  death  of  one  of  the  co-partners, 
and  after  the  debts  have  been  paid  and 
the  equities  adjusted  between  the  seve- 
ral members  of  the  firm,  belongs,  in 
equity,  to  the  executor  or  administra- 
tor of  the  decedent  as  a  part  of  his 
personal  property;  or  whether  the 
beneficial  interest,  as  well  as  the  legal 
title,  in  the  decedent's  share  of  such 
real  estate^  descends  to  his  heirs  at 
law.  Upon  this  question  of  equitable 
conversion  of  real  into  personal  estate 
as  between  the  heir  and  personal  re- 
presentative of  a  deceased  partner, 
Lord  Eldon  overruled  the  latest  de- 
cision of  Lord  Thurlow  and  the  de- 
cision of  Sir  William  Grant,  and  held 
in  Devaynes  v.  Devaynes,  Montague 
on  Partn.  App.  97,  in  favor  of  the 
conversion,  and  consequently  in  favor 
of  the  title  of  the  executor  or  admin- 
istrator, to  such  surplus.  His  ruling 
upon  this  point  seems  to  have  been 
generally  followed  by  the  later  chan- 
cery judges  in  England ;  although  two 
or  three  recent  cases,  in  which  the 
circumstances  were  special,  have  been 
decided  in  favor  of  the  heir.  The 
American  cases,  on  the  other  hand, 
generally  adopt  the  conclusion  that 
the  deceased  partner's  share  of  the 
surplus  of  the  real  estate  of  the  co- 
partnership which  remains  after  pay- 
ing the  debts  of  the  co-partnership, 
and  adjusting  all  the  equitable  claims 
of  the  different  members  of  the  firm 
as  between  themselves,  is,  as  between 
the  heirs-at-law  and  personal  repre- 
sentatives of  the  deceased  partner,  to 
be  considered  and  treated  as  real  es- 
tate. Dyer  v.  Clark,  5  Metcf.  578, 
579 ;  Howard  et  al.  v.  Priest  et  al.. 
Id.  585^  586 ;  Burnside  et  al.  v.  Mer- 


rick et  al,  4  Id.  541,  544;  1  Am. 
Lead.  Cas.,  Hare  &  Wallace's  notes, 
491,  492,  and  cases  cited.  The  whole 
subject  is,  however,  so  luminously 
treated  by  Chancellor  Walworth,  in 
Buchan  v.  Sumner,  2  Barb.  Ch.  R.  ^ 
198,  and  onwards,  with  a  full  discus- 
sion of  the  cases,  English  and  Ame- 
rican, up  to  the  time  of  his  judg- 
ment, (1847,)  that  nothing  need  be 
added;  and  indeed  the  question  of 
what  shall  become  of  any  surplus  of 
such  property,  after  the  equitable 
trust  under  which  it  is  held  is  satis- 
fied out  of  it,  is  so  foreign  to  the  case 
before  us,  that  we  should  not  have 
mentioned  it,  except  in  answer  to  the 
cases  with  regard  to  it,  cited  and  re- 
lied upon  by  the  counsel  for  the  re- 
spondent. 

"It  was  noticed,  too,  by  the  counsel 
for  the  respondent,  that  in  Dyer  v. 
Clark,  Howard  et  al.  v.  Priest  et  al., 
and  Hoxie  v.  Carr,  the  respective 
deeds  under  which  the  partners  in 
those  cases  held  the  real  estates  there 
in  question,  described  them  as  co- 
partners, as  if  that  were  the  ground 
of  decision  in  either  of  those  cases. 
That  the  deed  did  describe  the  gran- 
tees as  co-partners  is  true  of  the  case 
of  Dyer  v.  Clark  ;  but  it  is  true  only 
of  one  of  the  two  parcels  of  land  in 
question  in  Priest  et  al.  v.  Howard 
et  al.,  which  were  conveyed  by  sepa- 
rate deeds;  the  land  and  store  in 
Moon-street,  Boston,  being  conveyed 
to  the  two  partners  as  tenants  in  com- 
mon, and  not  describing  them  as  co- 
partners; 5  Metcf.  583.  In  Burn- 
side  et  al.  V.  Merrick  et  al.,  4  Id. 
537,  decided  at  the  same  time,  the 
deed  does  not  seem  to  have  described 
the  grantees  as  co-partners,  as  is  shown 
by  the  mode  in  which  the  court  state 
the  question  on  page  541.     It  is  evi- 


LAKE     V.     GIBSON. — LAKE     V.     CRADDOCK. 


247 


dent,  therefore,  that  the  absence  of 
such  a  description  in  the  deeds  was 
not  deemed  controlling  in  either  of 
those  decisions.  In  Soxie  v.  CarVj 
Judge  Story  notices  that  one  of  the 
deeds  from  a  former  proprietor  to  the 
co-partners,  Reynolds  &  Hoxie,  of  Ms 
interest  in  the  thirty-seven  acres  of 
land  thereby  conveyed,  bounds  it,  on 
one  side,  on  a  three-acre  lot,  stated  to 
belong  to  the  West  Grreenwich  Manu- 
facturing Co.  and  which  formed  part 
of  the  premises  in  dispute,  and  that 
the  deed  from  Reynolds  to  Carr  spoke 
of  the  whole  as  formerly  belonging 
to  the  same  company.  No  doubt  a 
chancellor  would  seize  hold  of  such  a 
feature  in  a  case  before  him,  for  the 
purpose  of  strengthening  the  pre- 
sumption raised  by  the  substantial 
fact  that  the  estate  was  purchased 
with  the  co-partnership  funds,  for  the 
co-partnership  use;  but  we  have  al- 
ready seen  that  Judge  Story  put  the 
latter  as  the  main  ground  of  presump- 
tion and  not  the  former  fact;  liable 
to  be  rebutted,  of  course,  by  any  con- 
trolling agreement  or  act  of  the  co- 
partners. This  feature, — deemed  so 
controlling, — exists  in  very  few  of  the 
American  cases,  and  in  none  of  the 
English  cases  that  we  recollect.  In 
Delmonico  v.  Guillaume^  2  Sandf. 
Ch..  R.  366,  the  deed  of  the  farm  ad- 
judged by  the  chancellor  to  be  co- 
partnership property,  was  originally 
executed  to  John  Delmonico,  who 
subsequently  executed  to  Peter  Del- 
monico a  deed  conveying  to  him  an 
undivided  half.  But  without  taking 
more  time  in  commenting  on  parti- 
cular cases,  all  of  which  have,  of 
course,  their  peculiar  features  more 
or  less  marked  and  more  or  less  con- 
trolling the  judgment  of  the  courts 
before  which   they  were  heard,  it  is 


clear  from  them,  that  the  trust  in 
favor  of  the  firm  is  held  to  result  from 
the  fact  that  the  consideration  was 
paid  by  it,  as  in  other  cases  of  result- 
ing trusts;  and  the  implication  of  this 
trust  is  held  to  be  confirmed  by  the 
fact  that  the  property  was  bought  for 
the  use  of  the  firm  and  actually  used 
in  its  business,  when  no  agreement, 
or  conduct  implying  such  an  agree- 
ment, prior,  or  subsequent  to,  or  at 
the  time  of  the  purchase,  is  proved, 
to  indicate  an  intention  on  the  part  of 
the  co-partners  to  hold  the  real  estate 
thus  purchased  by  them  in  undivided 
shares  as  their  separate  property. 

^^  The  other  question  involved  in  this 
cause,  that  is,  whether  the  title  to  the 
property  in  question  acquired  by  the 
respondent,  Champlin,  is,  under  the 
circumstances,  held  by  him  subject  to, 
or  exonerated  from,  the  trust  with 
which  it  was  clothed  in  the  hands  of 
his  grantor,  remains  to  be  considered. 

"  Beyond  doubt,  a  ?)o??ay?(ie  purchas- 
er or  mortgagee  of  partnership  lands, 
who  obtains  the  legal  title  from  the 
person  in  whom  it  is  vested  without 
notice  of  the  equitable  rights  of  others 
in  the  property  as  a  part  of  the  funds 
of  the  co-partnership,  is  entitled  to 
protection  in  courts  of  equity  as  well 
as  in  courts  of  law.  Per  Walworth, 
Chancellor,  Buchan  v.  Sumnery  2 
Barb.  Ch.  R.  198.  To  this  extent, 
and  no  further,  go  the  decisions  in  the 
cases  of  3I^Dermot  v.  Lawrence,  7 
Serg.  &  Rawle,  438 ;  Forde  v.  Her- 
ron,  4  Munf.  416 ;  JSaile  v.  Jlenrie, 
2  Watts,  143 ;  Eidgwai/'s  Appeal,  3 
Harris,  (15  Penn.)  177,  and  the  re- 
mark of  the  court  in  Sigourney  v. 
Mann,  7  Conn.  11,  relied  upon  by  the 
counsel  for  the  respondent.  Holding, 
as  we  do,  that  this  real  estate  was  co- 
partnership property,  the  legal  title 
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to  the  undivided  half  was  held  by  the 
surviving  partner,  according  to  every 
authority  on  this  subject,  English  and 
American,  cited  on  either  side,  in 
trust,  for  the  payment  of  the  debts 
of  the  firm,  and  of  any  balance  that 
might  be  due  to  the  estate  of  the  de- 
ceased co-partner  upon  the  settlement 
of  the  partnership  accounts.  For  the 
purpose  of  executing  this  trust,  though 
but  half  the  legal  title  was  vested,  in 
him,  the  surviving  partner  had  the 
right  in  equity  to  sell  the  whole  be- 
neficial interest  in  the  estate ;  and  a 
court  of  equity  would  assist  the  pur- 
chaser by  contract,  to  get  in  the  legal 
title  to  the  other  half  from  the  heirs 
at  law  of  the  deceased  co-partner, 
even  though  they  were  infants.  Del- 
monico  v.  Guillaume,  2  Sandf.  Ch. 
R.  366-368,  and  cases  cited ;  Dyer 
V.  Clark  J  5  Metcf.  576 )  Howard  et 
al.  V.  Priest  et  al.,  Id.  585 ;  Burn- 
side  et  al.  V.  Merrick  et  al.,  4  Id.  540, 
541,  5455  Andrews  v.  Brown,  21 
Ala.  437 ;  M'Alister  v.  Montgomery/, 
3  Hayw.  94.  On  the  other  hand,  the 
surviving  partner,  though  he  may  be 
clothed  with  the  whole  legal  title,  has 
no  right  or  power  to  divert  the  trust 
property  to  his  own  private  uses,  in 
derogation  of  the  rights  of  the  credi- 
tors of  the  firm,  or  of  those  entitled 
to  the  estate  of  his  deceased  co-part- 
ner. If  he  were  to  attempt  it,  a  court 
of  equity  would,  upon  proper  applica- 
tion, restrain  him  from  so  doing,  re- 
move him  from  the  trust  he  was  vio- 
lating, and  appoint  a  receiver  in  his 
stead.  If  he  convey  the  trust  estate 
for  such  a  purpose  to  any  one  cogni- 
zant of  the  trust  with  actual,  or  under 
such  circumstances  or  in  such  form  or 
mode  as  to  give  constructive,  notice 
of  his  design  to  violate  it,  the  person 
taking  the  conveyance,  though  a  pur- 


chaser for  full  value,  takes  it  subject 
to  the  same  trust,  though  the  conse- 
quence may  be  to  deprive  him  of  the 
whole  benefit  of  his  purchase.  It  is 
only  the  bona  fide  purchaser  for  value, 
who,  as  in  the  cases  already  cited,  pur- 
chases it  in  ignorance  that  it  is  co- 
partnership or  trust  property,  or,  as 
in  cases  that  might  be  supposed, 
knowing  that  it  was  co-partnership 
property,  takes  the  title  in  such  form 
and  under  such  circumstances  as  to 
indicate  to  him  that  it  is  sold  and  con- 
veyed for  the  purpose  of  applying  the 
proceeds  to  the  proper  uses  of  the 
trust,  that  can  hold  the  title  exono- 
rated  from  the  trust.  Such  a  pur- 
chaser does  not  stand  in  equity  merely 
upon  the  derivative  title  of  his  gran- 
tor. Invested  with  the  legal  title,  he 
securely  rests  upon  his  own  equities 
as  an  honest  purchaser,  without  notice 
and  for  value — always  protected — al- 
ways a  favorite,  so  to  speak,  in  a  court 
of  equity.  We  agree  with  the  coun- 
sel for  the  respondent,  that  it  will  not 
do  to  say,  as  taking  the  language  of  the 
courts  away  from  the  connection  in 
which  it  is  used  in  some  of  the  cases 
that  have  been  cited,  and  especially 
in  the  case  of  Hoxie  v.  Carr,  it  has 
been  said  before  us,  that,  under  all 
circumstances,  he  who  purchases  the 
real  estate  of  a  co-partnership  from 
the  surviving  partner,  knowing  it  to  be 
such,  and  knowing  that  there  are  co- 
partnership debts,  will  take  the  estate 
subject  to  those  debts.  Much  less  is 
it  true,  as  it  has  been  contended,  that 
such  an  estate  can  be  administered, 
and  a  title  to  it  given,  only  through 
the  intervention  of  a  court  of  equity. 
Such  a  partner,  certainly,  and  each 
partner  of  a  dissolved  firm,  unless  de- 
prived of  it  by  contract,  has,  in  equity, 
precisely  the  same  power  to  deal  with 
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the  co-partnership  property  as  during 
the  continuance  of  the  co-partnership, 
though  liable  in  proper  cases  to  be  de- 
prived of  that  power  by  the  appoint- 
ment of  a  receiver.  Per  Turner, 
Lord  Justice,  Butchart  v.  Dressevj 
31  Eng.  L.  &  Eq.  R.  121.  If  the 
legal  title  in  co-partnership  lands  be 
in  him,  he  may  dispose  of  and  convey 
the  whole  beneficial  interest  in  those 
lands  for  the  purpose  of  realizing  the 
proceeds  of  sale,  and  of  applying  them 
to  the  payment  of  the  debts  of  the 
firm  and  of  the  final  balance  that  may 
be  due  to  him  as  co-partner  j  and  a 
court  of  equity  will  not  interfere  most 
surely  with  this  exercise,  which  duty 
imposes,  or  his  said  claims  justify,  of 
his  jus  disponendi.  So  far  from  it,  it 
will,  as  we  have  seen,  if  the  legal  title 
be  in  part  only  vested  in  him,  or  be 
wholly  vested  in  another,  assist  him 
in  the  exercise  of  his  right,  by  com- 
pelling the  conveyance  of  the  legal 
title  to  himself,  or  to  a  purchaser  from 
him,  when  such  a  conveyance  is  need- 
ed to  enable  him  to  perform  his  duty 
to  others,  or  to  satisfy  even  the  de- 
mands that  he  may  have  as  co-partner 
upon  such  property  of  the  firm.  In 
such  cases,  the  purchaser,  though  he 
know  that  he  has  purchased  co-part- 
nership property,  and  that  there  are 
co-partnership  debts  to  be  paid  out  of 
it,  yet  if  he  honestly  buy  the  pro- 
perty of  and  pay  for  it  to  the  surviv- 
ing partner  with  no  knowledge  of,  and 
under  circumstances  from  which  a 
court  of  equity  implies  no  notice  of, 
an  intended  misapplication  by  the  part- 
ner of  the  proceeds  of  sale,  will  not  be 
liable,  on  account  of  any  fraud,  de- 
fault, or  miscarriage  of  the  surviving 
partner  with  regard  to  them.  It  is  a 
strict  logical  sequence,  that  the  right 
to  dispose  of  such  property  on  the  part 


of  the  surviving  partner,  implies  and 
requires  the  right  to  buy  it,  on  the 
part  of  an  honest  and  careful  pur- 
chaser; nor  is  this,  as  has  been  con- 
tended before  us,  one  of  that  class  of 
trusts,  in  which,  notwithstanding  the 
power  of  sale  on  the  part  of  the  trus- 
tee or  surviving  partner,  the  purchaser 
knowing  that  he  is  purchasing  trust 
property  is  bound  to  see  to  the  appli- 
cation of  the  purchase-money ;  or,  in 
this  case,  to  see  that  it  is  applied  to 
the  payment  of  the  co-partnership 
debts.  We  grant  that  such  a  notion 
is  inferable  from  the  language  used 
by  Mr.  Justice  Story,  in  Hoxie  v. 
Carry  1  Sumn.  192,  if  it  be  proper 
to  disconnect  his  language  from  the 
case  before  him,  or  to  suppose  that  he 
intended  accurately  to  state  all  the 
conditions  of  the  case  in  which,  under 
all  circumstances,  a  purchaser  of  the 
real  estate  of  a  partnership  from  a  co- 
partner of  a  dissolved  firm  would  take 
the  estate  subject  to  the  burden  of  the 
trust.  But  such  an  inference  would 
do  great  injustice  to  that  learned 
judge,  who  to  great  acquisitions  added 
a  keen  sense  of  justice.  He  was 
speaking  in  relation  to  the  case  before 
him,  which  we  shall  have  occasion 
hereafter  to  compare  with  and  apply 
to  this.  A  surviving  partner,  in  the 
sense  in  which  he  is  a  trustee  of  the 
real  estate  of  the  co-partnership,  is 
certainly  a  trustee  with  as  clear  a 
power  to  give  receipts  for  the  pur- 
chase-money, upon  sale,  as  to  give  re- 
ceipts to  the  debtors  of  the  firm,  upon 
payment  to  him  of  the  co-partnership 
debts.  This  results  from  his  power 
and  duty,  so  far  as  necessary,  to  con- 
vert the  partnership  property  into 
money,  and  therewith  to  pay  the  co- 
partnership debts  and  to  settle  the 
final  balance,  if  any,  which  may  be 
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due,  upon  settlement  of  the  co-part- 
nership accounts,  to  the  representa- 
tive of  his  deceased  co-partner.  It 
was  never  dreamed,  in  a  court  of  chan- 
cery, that  his  fell  within  that  class 
of  trusts,  in  which,  tested  by  the  well- 
known  distinctions  of  the  leading  case 
of  Elliot  V.  Merry  man,  Barnardis- 
ton's  Ch.  R.  78,  the  purchaser  was 
bound  to  see  to  the  application  of  the 
purchase-money,  provided  he  knew 
that  he  was  purchasing  a  portion  of 
the  trust  estate.  Thus  to  limit  his 
power  of  sale,  would  be  to  load  the 
settlement  of  the  co-partnership  es- 
tate with  an  intolerable  burden, — 
lessen  it  at  once  to  one-half  its  value, 
as  a  subject  of  sale, — and,  as  con- 
tended by  the  counsel  for  the  com- 
plainant, necessarily  draw  the  settle- 
ment of  every  such  estate  into  a  court 
of  chancery  to  be  administered  and 
sold  under  its  orders,  for  the  protec- 
tion of  purchasers  and  the  consequent 
realization  of  the  value  of  the  pro- 
perty of  the  firm.  How  foreign  all 
this  would  be  to  the  course  of  chan- 
cery with  regard  to  such  a  trust,  may 
be  seen  by  the  examination  of  the 
case  above  cited,  and  the  admirably 
arranged  collection  of  authorities, 
American  as  well  as  English,  which, 
allowing  for  the  difference  of  circum- 
stances, have,  in  the  main,  followed 
it  for  upwards  of  an  hundred  years, 
found  in  1  White  &  Tudor's  Leading 
Cases  in  Equity,  with  Hare  &  Wal- 
lace's notes,  ante,  101,  123.  The 
only  danger  to  a  purchaser  of  the  trust 
estate  from  a  trustee  of  the  class  in 
which  a  surviving  partner  is  to  be 
ranked  can  arise  from  his  becoming  a 
party  to  a  breach  of  trust  on  the  part 
of  the  trustee,  or  from  his  making 
his  purchase  under  such  circumstan- 
ces as  to  visit  him  with  constructive 


notice  that  a  breach  of  trust,  as  to  the 
purchase-money,  is  designed;  Eland 
V.  Eland,  4  Mylne  &  Craig,  18  Eng. 
Cond.  Ch.  R.  427;  Hill  v.  Simpson, 
7  Yes.  152 ;  Champlin  v.  Ilaiyht, 
10  Paige,  275;  and  see  Rogers  v. 
SJcillicorne,  Amb.  189;  Walker  v. 
Smalwood,  Id.  676 ;  Lloyd  v.  Bald- 
win, 1  Yes.  173 ;  Watkins  v.  Cheek, 
2  Sim.  &  Stu.  1  Eng.  Cond.  Ch.  R. 
199. 

"  That  a  gross  fraud  has  been  perpe- 
trated by  the  surviving  partner  in  this 
case,  by  the  sale  of  the  undivided  half 
of  this  real  estate  of  the  firm  of  Gard- 
ner &  Brother,  and  absconding  with 
the  proceeds,  is  admitted  on  all  hands; 
and  the  question  which  we  are  to  de- 
cide, is,  whether  the  consequences  of 
this  fraud  are  to  fall  upon  the  credi- 
tors of  the  firm  and  the  estate  of  the 
deceased  co-partner,  or  upon  the  re- 
spondent Champlin,  who,  as  he  alleges 
and  proves,  paid  full  value  for  his  pur- 
chase. In  the  view  in  which  the  state 
of  the  proof  compels  us  to  regard  this 
case,  it  will  be  a  hard  case  which  ever 
way  we  decide  it;  and  the  question 
simply  is,  whether,  under  the  circum- 
stances of  his  purchase,  the  respon- 
dent, Champlin,  having  obtained  the 
legal  title  to  an  undivided  half  of  the 
real  estate  of  the  firm  in  question,  has 
an  equal  equity  with  the  creditors  and 
the  estate  of  the  deceased  co-partner 
to  the  beneficial  interest  of  the  moiety 
purchased  by  him.  If  he  has,  he 
cannot  be  disturbed  in  the  full  enjoy- 
ment of  his  purchase  by  us,  whatever 
may  be  the  consequences  to  them ; 
if  he  has  not,  our  course  and  duty  will 
be  plain  before  us,  whatever  may  be 
the  consequences  to  him.  This  ques- 
tion, in  our  judgment,  depends  upon 
the  solution  of  two  other  questions, 
mainly  questions  of  fact. 
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"  First.  Did  he  know  that  he  was 
purchasing  the  property  of  the  firm 
of  Gardner  &  Brother?  needed  for 
the  payment  of  the  debts  of  that  firm, 
or  to  settle  any  balance  of  the  co-part- 
nership accounts  due  to  the  estate  of 
the  deceased  co-partner  ?  and 

"  Second.  Are  the  circumstances 
under  which  he  made  his  purchase, 
and  the  nature  of  the  interest  con- 
veyed to  him,  such  as  in  the  view  of 
a  court  of  equity,  give  him  notice  of 
the  breach  of  trust  intended  by  Ben- 
jamin W.  Gardner,  from  whom  he 
took  his  deed  ? 

"  He  has  sworn  in  his  answer  that  he 
did  not  know  that  this  real  estate  was 
co-partnership  property ;  but  supposed 
that  it  was  the  separate  property  of 
the  two  co-partners,  held  by  them  as 
separate  property,  according  to  the 
form  of  the  deed  under  which  they 
held  it,  as  equal  tenants  in  common. 
Now  this  may  be  quite  true  in  one 
sense ;  for  he  probably  did  not  know 
how  a  court  of  equity  regards  real 
property  held  by  the  co-partners  under 
a  deed  in  that  form,  when  bought 
with  the  money  and  credit,  and  held 
for  the  uses  of  the  co-partnership; 
and  indeed  the  whole  manner  in 
which  this  co-partnership  was  at- 
tempted to  be  settled,  both  by  Ben- 
jamin W.  Gardner  and  the  adminis- 
trator of  William  A.  Gardner,  shows 
a  gross  ignorance  of  the  law  relating 
to  this  whole  subject.  But  such  ig- 
norance, though  it  might  relieve  him 
under  some  circumstances  from  the 
imputation  of  actual  fraud,  cannot  aid 
him  in  the  view  of  a  court  of  equity, 
when  called  upon  to  determine  whe- 
ther he  had  legal  notice  of  a  fact,  or 
to  adjudge  the  legal  eff'ect  of  his  acts. 
If,  knowing  the  facts  that  this  pro- 
perty was  bought  with  the  partnership 


funds  for  partnership  use,  and  was 
exclusively  used  by  the  partnership 
during  the  whole  term  of  its  continu- 
ance, he  took  upon  himself  to  deter- 
mine, from  the  form  of  the  deed 
under  which  it  was  held  by  the  co- 
partners, that  it  was  not  co-partner- 
ship property,  he  took  upon  himself, 
in  a  matter  of  law,  to  be  wiser  than 
the  law ;  and  if  mistaken,  has  no  one 
to  blame  for  his  presumption  but  him- 
self. The  aid  of  the  able  counsellor 
who  has  argued  his  case,  invoked  be- 
fore he  made  his  purchase,  might 
have  been  even  more  helpful  to  him 
in  this  particular  than  circumstances 
have  allowed  it  to  be. 

"  Now,  for  us  to  doubt  that  the  re- 
spondent, Champlin,  knew  these  facts 
which  appear,  from  the  proof,  to  have 
been  notorious  in  the  village  of  East 
Greenwich,  and  which  the  partners 
themselves,  by  their  daily  acts  and  re- 
peated declarations,  took  pains,  for 
the  sake  of  obtaining  credit  for  their 
firm,  to  make  so,  would  suppose  on 
our  part  a  degree  of  skepticism  quite 
unfitting  us  for  an  office  which  re- 
quires us,  in  matters  of  proof,  to  weigh 
and  decide  upon  probabilities.  Al- 
though, during  a  portion  of  the  time, 
at  least,  of  the  continuance  of  this  co- 
partnership, the  respondent  owned  and 
x)ccupied  a  farm  a  few  miles  off,  in 
West  Greenwich,  yet  the  occasions  of 
his  business  and  pleasure,  as  proved, 
brought  him  frequently  to  the  village 
of  East  Greenwich,  where  the  firm  did 
business,  and  where  the  works  in  ques- 
tion were  situated,  and  where,  also, 
the  respondent's  mother  and  family 
resided.  His  personal  and  business 
relations  with  both  the  members  of 
this  firm  were  intimate.  His  sister 
was  the  wife  of  William  A.  Gardner, 
and  Benjamin  W.  Gardner  boarded 
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with  his  mother,  and  was  thought  to 
be  attentive  to  an  unmarried  sister, 
and  he  was  frequently  with  both  the 
co-partners,  and  was  advised  with  about 
their  business.  He  bid  off  for  William 
A.  Gardner,  at  auction,  the  very  lot 
upon  which  these  works  were  situated, 
when  sold  by  the  town  of  East  Grreen- 
wich,  and  must  have  known  the  open- 
ly declared  purpose  for  which  it  was 
bought.  From  the  proof,  no  one  could 
have  been  more  cognizant  of  the  credit 
and  capital  upon  which  the  firm  did 
business,  and  out  of  which  they  built 
up  the  property  in  question.  This 
intimacy  continued  with  Benjamin  W. 
Gardner,  after  the  decease  of  William 
A.  His  brother,  Robert  H.  Cham- 
plin,  was  the  original  administrator 
appointed  on  the  estate  of  William  A. 
Gardner,  and  he  himself  took  appa- 
rently a  great  interest  in  the  affairs  of 
the  estate,  frequently  attending  the 
courts  of  probate  when  questions  con- 
cerning it  were  there  agitated,  and 
seeming  to  be  a  prominent  actor  in  its 
affairs.  He  knew,  or  affected  to  know, 
the  precise  condition  of  the  estate  of 
his  deceased  brother-in-law;  and  in- 
formed the  witness,  David  W.  Hunt, 
a  creditor  of  the  firm  to  the  amount  of 
$400,  only  some  six  weeks  after  the 
death  of  William  A.  Gardner,  that  he 
would  get  his  whole  debt, — that  the 
debts  of  the  estate  were  about  |3,000, 
and  that  there  would  be  property 
enough  to  pay  them  all;  though  he 
declined  the  offer  of  the  witness  to 
guarantee  the  payment  of  his  debt  for 
a  commission  of  five  per  cent.  In  his 
answer,  he  admits  that  both  at  the 
decease  of  William  A.  Gardner  and  at 
the  time  of  the  taking  of  his  deed,  he 
knew  that  the  firm  owed  debts,  though 
not  the  amount ;  and  although  he  de- 
nies that  he  knew  that  the  firm  was 


insolvent,  yet  it  is  evident  from  the 
fact,  and  his  means  of  knowledge  con- 
cerning it,  that  he  must  have  known 
that  it  was  grossly  so,  and  that  noth- 
ing was  done  by  the  surviving  partner, 
who  still  continued  to  use  the  property 
of  the  firm,  to  pay  any  of  its  debts. 
A  purchase  made  of  a  surviving  part- 
ner thus  situated  and  thus  conducting, 
to  the  knowledge  of  the  purchaser, 
would  be  required  by  a  court  of  chan- 
cery to  be  made  under  circumstances 
of  openness,  publicity,  and  consulta- 
tion with  all  interested  in  the  estate, 
and  in  a  mode  quite  free  from  suspi- 
cion in  all  respects,  before  the  pur- 
chaser could  affect  to  stand  before  it 
upon  as  high  a  ground  of  equity  as 
the  creditors  of  the  firm,  or  the  repre- 
sensatives  of  the  estate  of  the  deceased 
co-partner. 

"  But  what  were  the  circumstances 
of  this  purchase,  and  the  mode  in 
which  it  was  effected  ?  Without  com- 
munication, so  far  as  the  evidence 
shows,  with  the  representative  or 
heirs  of  the  deceased  co-partner,  in 
the  latter  of  whom  the  legal  title  to 
the  other  undivided  moiety  of  this  es- 
tate was  vested,  and  in  the  disposition 
of  which  the  former  was  interested  in 
relief  of  the  estate  of  his  decedent,  he 
is  found  with  Benjamin  W.  Gardner 
one  evening,  as  late  as  9  o'clock,  rous- 
ing up  a  justice  of  the  peace  to  take 
the  latter' s  acknowledgment  of  the 
deed  in  question,  ostentatiously  hands 
over  to  the  justice  $1,200  in  the  first 
place  to  count,  as  the  consideration  of 
the  deed,  and  then  hands  over  that, 
with  $50  more,  to  make  the  precise 
amount,  to  Benjamin  W.  Gardner, 
who  delivers  to  him  the  deed.  After 
this  they  are  seen  together  in  conver- 
sation coming  from  the  bouse  as  late 
as  10  o'clock,  and  this  is  the  last  that 
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we  hear  of  this  consideration  money 
or  of  the  surviving  partner,  Benjamin 
W.  Gardner,  who  that  same  night,  or 
early  the  next  morning,  absconded 
with  the  whole  of  it  and  probably 
much  more,  and  has  never  been  heard 
of  by  the  creditors  of  the  firm  since. 

"  Now  grant  that,  considering  the 
denial  of  the  answer,  there  is  here 
no  such  proof  of  community  of  cor- 
rupt design  and  action  between  the 
seller  and  the  purchaser,  so  pointedly 
charged  in  the  bill,  as  will  justify  us 
in  holding  that  the  charge  is  proven ; 
yet  there  are  circumstances  creating 
grave  suspicion  which  cannot  be  over- 
looked in  a  court  called  upon  to  weigh 
and  balance  the  equities  of  such  a 
purchaser  with  the  undoubted  equit- 
able rights  of  the  creditors  of  the  firm. 
If  this  secrecy  and  cover  of  night  in 
this  transaction  were  sought  at  the 
suggestion  of  the  seller,  they  should 
have  excited  the  suspicion  of  the  pur- 
chaser ',  if  sought  by  the  latter,  consi- 
dering the  other  facts  attending  the 
execution  of  the  deed,  they  go  some- 
what further,  and  certainly  do  not  aid 
the  case  of  the  respondent. 

"  But  further,  and  most  especially, 
it  is  to  be  considered,  that  this  was  an 
insolvent  firm,  with  a  large  amount  of 
debts  outstanding  whose  existence  was 
known  to  the  respondent,  and  none  of 
which  he  knew  had  been  paid  by  the 
co-partner  whose  duty  it  was  to  pay 
them,  and  with  whom  he  was  dealing. 
He  was  taking  from  this  partner  a 
conveyance  of  a  portion  of  what  he 
knew,  or  should  have  known,  as  a 
matter  of  law,  was  the  property  of  the 
firm ;  and  certainly  knew,  as  a  matter 
of  common  honesty,  should  be  applied 
to  the  payment  of  its  debts.  This 
mill  property  should  have  been  sold 
together,  as  a  whole,  if  the  purpose 


had  been  to  realize  the  most  from  it 
for  the  benefit  of  the  creditors;  and 
no  one  could  have  known  this  better 
than  a  sharp,  active  man  of  business, 
such  as  the  respondent  is  proved  to 
be.  To  sell  it  in  undivided  shares 
was  to  sacrifice  a  large  portion  of  its 
value ;  for  no  one  would  buy  the  other 
half  except  the  respondent,  and  he 
could  get  it  almost  at  his  own  price ; 
and  the  proof  is,  as  might  have  been 
foretold,  and  should  have  been  fore- 
seen, that,  as  the  consequence  of  this 
transaction,  neither  half  of  this  pro- 
perty is  worth  the  nominal  amount  of 
the  consideration  paid  by  the  respon- 
dent for  the  moiety  thus  purchased 
by  him. 

^^  We  do  not  say  that  under  no  cir- 
cumstances can  the  sale  by  a  surviv- 
ing partner  of  an  undivided  moiety  of 
the  real  estate  of  a  firm,  the  legal  title 
of  which  is  to  that  extent  vested  in 
him,  be  upheld  in  a  court  of  equity. 
Such  a  sale  may  be  made  with  such 
consent  of  all  parties  interested  in  it, 
with  such  publicity,  and  may  even  be 
so  advantageous  in  some  conceivable 
cases,  as  a  mode  of  sale,  as  to  be  ap- 
proved and  even  directed  by  a  court 
of  equity.  But  when,  as  in  this  case, 
a  surviving  partner  in  whom  one  half 
of  the  legal  title  of  the  real  estate  of 
the  firm  happens  to  be  vested,  affects 
privately  to  convey  to  one  who  knows 
that  it  is  partnership  property,  pre- 
cisely that  undivided  half,  treating  it 
as  if  it  were  beneficially  his  own,  he 
thereby  gives  presage  of  an  intent  to 
convert  the  proceeds  to  his  own  use, 
instead  of  applying  them  to  the  uses 
of  the  firm  whose  property  it  is.  The 
purchaser  must  know,  if  the  property 
be  co-partnership  property,  that  the 
state  of  the  legal  title  cannot  repre- 
sent in  whom  the  beneficial  interest 
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in  it  is  really  vested  3  and  in  what  pro- 
portion, if  in  any  proportion,  in  him 
from  whom  he  is  taking  the  title. 
The  very  fact  that  he  knows  that  it  is 
co-partnership  property,  and  especially, 
as  in  this  case,  that  there  were  co-part- 
nership debts  outstanding  to  a  large 
amount,  gives  him  notice  that  others 
are  interested  in  the  estate  than  him 
with  whom  he  is  dealing,  with  whom 
he  should  in  all  fairness  communicate, 
as  entitled  to  know  what  disposition 
is  about  to  be  made  of  their  own.  But 
if  he  will  privately  and  secretly  con- 
tract with  and  pay  his  money  to  a 
surviving  partner  for  his  legal  title, 
who  by  the  form  of  the  transaction  is 
treating  the  matter  as  if  he  deemed 
the  property  as  his  own,  and  meant  to 
appropriate  the  proceeds  of  sale,  as  his 
own  to  his  own  use,  it  is  doing  him 
no  more  than  justice  for  a  court  of 
chancery  to  inform  him,  that  he  shall 
have  precisely  what  in  such  a  mode  of 
purchase,  and  under  such  circum- 
stances, he  had  a  right  to  expect, — 
the  legal  title  only ;  the  beneficial  in- 
terest to  go  to  those,  to  whom,  in 
equity,  it  belongs.  Though  warned 
by  the  surroundings  of  the  transaction, 
he  chooses  to  rely  solely  upon  the 
good  faith  and  honesty  in  his  trust  of 
the  mere  owner  of  the  legal  title,  who 
may  not,  as  he  should  know,  have  a 
scintilla  of  interest  in  the  beneficial 
estate,  and  must  abide  by  the  result  of 
his  misplaced  confidence,  if  such  it 
turn  out  to  be.  If  added  to  all  this, 
there  be,  as  here,  circumstances  of 
suspicion  hanging  about  the  execution 
of  the  deed,  looking  at  the  time  and 
mode  of  conducting  it,  and  the  sud- 
den absconding  at  the  close  of  the 
transaction  of  the  surviving  partner 
with  the  proceeds  of  sale,  we  cannot 
estimate  the  equities  of  the  purchaser 


at  so  high  a  value  as  to  allow  them  to 
counterbalance  the  clear  and  undoubt- 
ed rights  of  the  creditors  of  the  firm 
in  whose  aid  our  jurisdiction  is  in- 
voked by  the  equitable  representative 
of  the  rights  of  the  deceased  co-partner. 
In  Hoxie  v.  Carr,  1  Sumn.  193,  the 
fact  that  the  deed  was  executed  by 
one  co-partner  only,  was  alluded  to  by 
the  learned  judge  who  tried  the  cause, 
as  showing  Uhat  the  purchasers 
should  and  ought  to  have  known,  that 
without  a  joint  conveyance  or  release 
from  all  the  partners,  no  absolute  con- 
veyance could  be  acquired  by  their 
grantee,  Reynolds.  They  were  put 
upon  inquiry  to  ascertain  whether  any 
such  conveyance  or  release  had  been 
made;  and  they  cannot  now  set  up 
their  ignorance  of  law  to  excuse  their 
want  of  diligence  f  and  he  then  goes 
on  to  show  that  if  the  purchasers  in 
that  case  had  made  inquiries,  that  they 
would  have  ascertained  the  very  facts 
which  the  evidence  convinces  us  that 
this  respondent  knew.  Indeed,  the 
learned  and  accurate  commentators 
upon  this  and  the  class  of  cases  to 
which  it  belongs, — Messrs.  Hare  & 
Wallace, — say,  that  ^it  is  a  conse- 
quence of  the  principle  of  land  being 
affected  with  a  trust  as  co-partnership 
property,  that  when  one  partner  dis- 
poses of  his  separate  interest  in  land 
held  as  co-partnership  stock,  to  a  pur- 
chaser having  notice,  he  sells  only  his 
residuary  interest,  after  the  partner- 
ship debts  and  the  share  of  the  other 
partner  are  paid/  1  Am.  Lead.  Cas. 
Hare  &  Wallace's  notes,  492.i  Such 
was  evidently  the  idea  of  Mr.  Justice 
Story,  as  expressed  in  his  decision  in 
the  case  of  ffoxie  v.  Carr  et  al;  and 

1  The  note  cited  above  is  from  the  pen 
of  the  late  Mr.  Wallace. 
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such  was  the  opinion  expressed  by  the 
Supreme  Court  of  Massachusetts,  in 
Dyer  v.  Clarh,  5  Metcalf,  580.  ^But 
if/  says  the  learned  chief  justice  of 
that  court,  in  delivering  its  judgment 
in  the  latter  case,  'a  person  knows 
that  a  particular  real  estate  is  the 
partnership  property  of  two  or  more, 
and  he  attempts  to  acquire  a  title  to 
any  part  of  it  from  one  alone,  without 
the  knowledge  or  consent  of  the  other, 
there  seems  to  be  no  hardship  in  hold- 
ing that  he  takes  such  title  at  his 
peril,  and  on  the  responsibility  of  the 
person  with  whom  he  deals.''  It  is 
true,  as  suggested  by  the  counsel  for 
the  respondent,  that  in  case  of  a  dis- 
solution by  death  of  a  firm  consisting 
of  but  two  co-partners,  the  sole  power 
to  dispose  of  the  co-partnership  pro- 
perty and  apply  it  to  the  payment  of 
debts  and  to  close  the  co-partnership 
accounts,  survives  to  the  surviving 
partner  j  and  thus,  that  he  is  the  only 
person,  as  long  as  he  is  suffered  to 
exercise  the  trust,  to  act  in  its  admin- 
istration. But  the  surviving  partner 
is  but  a  trustee ;  and  if  he  from  his 
secret  and  suspicious  mode  of  dealing 
with  the  trust  property,  treating  it  by 
the  very  mode  of  his  conveying  it  as 
if  it  were  his  own,  and  regardless  of 
the  interests  of  the  creditors  of  the 
firm  as  to  the  residue,  sells  to  a  pur- 
chaser an  undivided  share  of  it,  be- 
cause the  legal  title  to  that  share  hap- 
pens to  be  vested  in  himself,  we  deem 
that  he  thus  apprises  the  purchaser  of 
his  design ;  and  that,  under  such  cir- 
cumstances, his  absconding  with  the 
proceeds  of  sale  should  be  regarded  as 
little  more  than  the  fulfilment  of  a 
reasonable  expectation  on  the  part  of 
the  purchaser." 

Whatever  the  rule  may  be  under 
ordinary  circumstances,  it  would  seem 


certain,  that  the  real  estate  of  the 
partnership  will  be  regarded  as  per- 
sonalty, whenever  the  nature  of  the 
agreement  between  the  parties,  or  the 
nature  of  the  purpose  for  which  it  is 
purchased,  is  such  as  to  manifest  the 
intention  that  it  should  be  sold,  and 
distributed  as  money,  and  not  retained 
or  held  as  land;  Ludlow  v.  Cooper, 
1  Ohio,  N.  S.  1 ;  Kramer  v.  Arthurs, 
7  Barr,  165.  Thus,  in  Kramer  v. 
Arthurs,  the  object  of  a  joint  stock 
association,  formed  for  the  purpose  of 
buying  and  selling  land,  and  dividing 
the  profits  which  might  accrue  among 
the  stockholders,  was  said  to  be  ob- 
viously, to  deal  with  the  land  when 
bought  as  a  mere  commodity,  and  to 
look  not  to  it,  but  to  what  might  be 
got  by  selling  it,  for  compensation ;  and 
the  interest  of  its  members,  as  be- 
tween themselves,  and  those  claiming 
under  them,  with  notice,  a  mere  right 
to  the  proceeds  or  profits  which  might 
arise  or  remain  on  the  winding  up  of 
the  association,  which  partook  of  the 
nature  of  personalty,  and  could  not 
be  bound  by  the  lien  of  a  judgment. 
And  it  was  consequently  held,  that 
the  plaintiff,  whose  title  originated  in 
a  sheriff's  sale,  under  a  judgment 
against  Havens,  one  of  the  members 
of  the  company,  who  acted  as  its 
trustee  and  agent,  must  be  postponed 
to  the  plaintiff,  who  claimed  under  a 
conveyance,  which,  although  subse- 
quent to  the  judgment,  was  made  in 
pursuance  of  the  purposes  of  the  as- 
sociation, and  agreeably  to  the  pro- 
visions of  the  contract  by  which  it 
was  constituted.  "  That  an  incorpo- 
rated joint  stock  company,"  said  Gib- 
son, C.  J.,  in  delivering  the  opinion 
of  the  court,  ^'  is  an  ordinary  partner- 
ship, and  that  there  may  be  a  part- 
nership to  deal  in  lands,  are  elemen- 
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tary  principles  that  have  not  been  dis- 
puted. The  latter  was  expressly  re- 
cognized by  this  court  in  Brady  v. 
Calhoun's  Administrator s,  1  Penna. 
Rep.  147.  *  Partnerships/  says  Gow 
on  Partnership,  6,  ^  are  not  necessarily 
confined  to  trades  in  commercial  ad- 
ventures. They  may  lawfully  exist 
in  cases  unconnected  with  commer- 
cial speculations.  For  instance,  a 
partnership  may  exist  between  attor- 
neys or  farmers,  as  well  as  between 
merchants  or  bankers/  It  would  be 
absurd  to  let  the  nature  of  the  article 
dealt  in  change  the  nature  of  the  con- 
tract; or  not  to  let  partners  give  to 
land  the  attributes  of  a  commodity, 
as  between  themselves  and  those  stand- 
ing in  their  place,  especially  in  a 
country  where  it  is  a  chattel  for  pay- 
ment of  debts,  and  not  unfrequently 
a  subject  of  speculation.  Where  it 
is  brought  into  a  concern  as  stock,  it 
is,  as  between  the  partners  and  a  per- 
son who  has  knowingly  dealt  with  one 
of  them  for  it,  to  be  treated  as  per- 
sonal estate  belonging,  not  to  the  part- 
ners individually,  but  to  the  company 
collectively.  The  members  of  this 
company,  being  sharers  of  profit  and 
loss,  were  partners  to  the  world ;  but, 
between  themselves,  they  had  only  a 
contingent  interest  in  the  profits  to  be 
derived  from  the  lands  when  the  con- 
cern should  be  wound  up,  not  a  vested 
estate  as  tenants  in  common  of  the 
lands  themselves ;  and,  to  a  purchaser 
with  notice,  or  its  equivalent,  neither 
of  them  could  part  with  more,  either  by 
a  voluntary  or  an  involuntary  convey- 
ance. As  an  agent  entitled  to  a  third 
of  the  profits  in  compensation  of  his 
services,  it  cannot  be  said  that  Havens 
had  any  property  at  all  in  the  corpus 
of  the  stock ;  and  as  to  him,  or  a  pur- 
chaser from  him  with  notice,  or  the 


means  of  it,  the  joint  creditors  would 
have  been  entitled  to  priority  of  satis- 
faction without  aid  from  the  special 
provisions  in  the  articles.  But  even 
if  his  title  as  a  shareholder  had  given 
him  a  several  estate  in  the  land,  it 
would  have  given  him  no  more  than 
an  undivided  twentieth  part  of  each 
tract,  and  no  more  could  have  been 
sold  on  a  judgment  against  him  by  a 
separate  creditor;  certainly  not  the 
entire  tract,  as  was  done  here.  But 
the  lands  constituted  the  stock,  and, 
so  far  as  Havens,  or  his  alienees,  with 
the  means  of  notice,  are  concerned, 
they  are  to  be  treated  as  a  commodity, 
as  well  by  the  express  provisions  of 
the  articles  as  by  the  implied  condi- 
tions of  the  contract.  By  these,  it 
was  stipulated  that  the  estate  on  hand 
should  be  sold  at  the  expiration  of  the 
partnership,  and  that  the  cash  and 
securities,  after  payment  of  the  debts, 
should  be  divided  among  the  share- 
holders ^pro  rata,  according  to  their 
respective  shares  of  the  stock.'  Now, 
what  was  the  nature  of  the  shares  in 
the  mean  time?  Havens  did  not 
own  even  a  twentieth  part  of  the  land 
jointly  or  severally.  In  Allison  v. 
Wilson's  Executors,  13  Serg.  &  Rawle, 
330,  and  Morrow  v.  Brenizer,  2  Id. 
188,  it  was  ruled,  that  where  a  party 
is  entitled  merely  to  the  proceeds  of 
land  when  sold,  he  has  no  estate  in 
the  realty  which  can  be  bound  by  a 
judgment,  or  sold  on  an  execution 
against  him.  The  present  is  a  strong- 
er case ;  for  so  to  interpret  such  a  con- 
tract as  to  allow  each  member  of  the 
company  to  have  a  specific  interest  in 
the  lands  which  might  be  clogged  by 
the  liens  or  attachment  of  his  sepa- 
rate creditors,  would  defeat  the  very 
end  of  the  association.  I  grant  that 
a  sale  on  a  judgment  against  the  com- 
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panyby  a  partnership  creditor,  would 
pass  its  lands,  no  matter  whether  as 
such  or  as  chattels ;  but  by  no  device 
can  a  separate  creditor  of  a  partner 
take  any  part  of  his  share  out  of  the 
capital  stock  and  apply  it  to  the  satis- 
faction of  his  debt,  or  sell  anything 
but  his  contingent  share  of  the  profits 
and  stock  at  the  settlement  of  the  part- 
nership account ;  and,  as  that  is  per- 
sonalty, it  cannot  be  bound  by  a  judg- 
ment. A  glance  at  the  facts  of  the 
case  will  show  an  attempt  by  the  plain- 
tifis  to  do  so  at  the  expense  of  a  party 
standing  in  the  place  of  the  company ; 
and  it  must  not  succeed.'' 

A  similar  view  was  taken  in  Lud- 
low V.  Cooper,  and  the  purchase  of 
land  by  a  firm,  for  the  purpose  of  being 
re-sold  on  their  joint  account,  held  to 
render  it  personal  property,  for  the 
purposes  of  descent  and  distribution 
to,  and  among  those  claiming  under 
the  partners  individually,  as  well  as 
between  the  partners  themselves. 
There  can  be  no  doubt,  that  until 
the  debts  due  by  the  firm,  and  the 
mutual   claims  of  the   partners,  are 


fully  paid  and  satisfied,  real  estate 
may  be  treated  by  equity  as  if  it  were 
personal,  but  it  does  not  necessarily 
follow,  that  the  character  of  personalty 
should  be  ascribed  to  the  surplus  which 
may  remain  after  the  partnership 
equities  are  at  an  end,  and  when 
the  question  arises  between  the  heirs 
or  devisees  of  the  individual  part- 
ners 3  Ludlow  V.  Cooper;  Good- 
hum  V.  Stevens,  1  Maryland  Ch.; 
Pierce  v.  Trigg,  10  Leigh,  406 ;  Hale 
V.  Plummer,  6  Indiana,  121.  Most 
of  the  cases  in  this  country,  perhaps 
all,  may  be  reconciled  by  the  aid  of  this 
distinction,  and  of  that  which  exists 
between  the  effect  of  the  mere  pur- 
chase of  land,  as  partnership  property, 
and  of  an  express  or  implied  agree- 
ment, that  it  shall  be  viewed  as  a 
commodity,  and  sold  for  the  benefit 
of  the  partnership.  Thus,  in  Ro- 
berts V.  M^  Carty,  9  Indiana,  16,  the 
court  spoke  of  the  land  as  being  ab- 
solutely personalty,  but  the  decison 
was  limited  to  treating  its  true  cha- 
racter of  realty,  as  subordinate  to  the 
exigencies  of  the  equities  of  the  firm. 
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NOV.  20,  21,  AND  27,  1788.    IN  THE  EXCHEQUER,  BEFORE  LORD  CHIEF 
BARON  EYRE,  BARON  HOTHAM,  BARON  THOMPSON. 

REPORTED   2   COX,  92.1 

Purchase  in  the  Name  op  a  Son. — Advancement.] — Copyhold  granted 
to  A.  and  B.  his  wife,  and  C.  his  younger  son,  to  take  in  succession  for 
their  lives  and  the  life  of  the  survivor.     The  purchase-money  was  all  paid 
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hy  A.     C.  is  not  a  trustee  of  his  life-interest  for  A. ;  hut  takes  it  henefi- 
dally  as  an  advancement  fiom  his  father. — Resulting  trust. 

In  1737,  certain  copyhold  premises,  holden  of  the  manor  of  Heytesbury,  in 
the  county  of  Wilts,  were  granted  by  the  lord,  according  to  the  custom  of  that 
manor,  to  Simon  Dyer,  (the  plaintiff's  father,)  and  Mary  his  wife,  and  the 
defendant  William  his  other  son,  to  take  in  succession  for  their  lives  and  to 
the  longest  liver  of  them.  The  purchase-money  was  paid  by  Simon  Dyer,  the 
father.  He  survived  his  wife,  and  lived  until  1785,  and  then  died,  having 
made  his  will,  and  thereby  devised  all  his  interest  in  these  copyhold  premises 
(amongst  others)  to  the  plaintiff,  his  younger  son. 

The  present  bill  stated  these  circumstances,  and  insisted  that  the  whole 
purchase-money,  being  paid  by  the  father,  although  by  the  form  of  the  grant, 
the  wife  and  the  defendant  had  the  legal  interest  in  the  premises  for  their 
lives  in  succession,  yet  in  a  court  of  equity  they  were  but  trustees  for  the  father, 
and  the  bill  therefore  prayed  that  the  plaintiff,  as  devisee  of  the  father,  might 
be  quieted  in  the  possession  of  the  premises  during  the  life  of  the  defendant. 
r*l  fifil  "^^^  defendant  insisted  that  the  insertion  of  his  name  *in  the  grant 
-^  operated  as  an  advancement  to  him  from  his  father  to  the  extent  of 
the  legal  interest  thereby  given  to  him.  And  this  was  the  whole  question  in 
the  cause. 

This  case  was  very  fully  argued  by  Mr.  Solicitor-  General  and  Ainge,  for  the 
plaintiff;  and  by  Burton  and  Morris  for  the  defendant.  The  following  cases 
were  cited,  and  very  particularly  commented  on : — Smith  v.  Baker ^  1  Atk. 
385;  Taylor  v.  Taylor j  1  Atk.  386;  Mumma  v.  Mumma,  2  Vern.  19;  Howe 
V.  Howcj  1  Yern.  415 ;  Anon.j  2  Freem.  123 ;  Benger  v.  JDrew,  1  P.  Wms. 
781 ;  Dickenson  v.  Shawj  before  the  Lords  Commissioners,  in  1770 ;  Bedwell 
V.  Froome,  before  Sir  T.  Sewell,  on  the  10th  of  May,  1778 ;  Row  v.  Bowden, 
before  Sir  L.  Kenyon,  sitting  for  the  Lord  Chancellor ;  Crisj)  v.  Pratt,  Cro. 
Car.  549;  Scroopey.  Scroope,  1  Ch.  Ca.  27;  Elliot  y.  Elliot,  2  Ch.  Ca.231; 
Ebrand  v.  Dancer,  2  Ch.  Ca.  26 ;  Kingdon  v.  Bridges,  2  Vern.  67  ;  Beck  v. 
Andrew,  2  Yern.  120 ;  Rundle  v.  Rundle,  2  Yern.  264 ;  Lamplugh  v.  Lam- 
plugh,  1  P.  Wms.  Ill ;  Stileman  v.  Ashdown,  2  Atk.  477 ;  Pole  v.  Pole,  1 
Yes.  76. 

Lord  Chief  Baron  Eyre,  after  directing  the  cause  to  stand  over  for  a 
few  days,  delivered  the  judgment  of  the  Court. 

The  question  between  the  parties  in  this  cause  is,  whether  the  defendant  is 
to  be  considered  as  a  trustee  for  his  father  in  respect  of  his  succession  to  the 
legal  interest  of  the  copyhold  premises  in  question,  and  whether  the  plaintiff, 
as  representative  of  the  father,  is  now  entitled  to  the  benefit  of  that  trust.  I 
intimated  my  opinion  of  the  question  on  the  hearing  of  the  cause ;  and  I  then 
indeed  entertained  very  little  doubt  upon  the  rule  of  a  court  of  equity,  as 
applied  to  this  subject ;  but  as  so  many  cases  have  been  cited,  some  of  which 
are  not  in  print,  we  thought  it  convenient  to  take  an  opportunity  of  looking 
more  fully  into  them,  in  order  that  the  ground  of  our  decision  may  be  put  in 
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as  clear  a  light  as  possible,  especially  in  a  case  in  which  so  great  a  difference 
of  opinion  seems  to  have  prevailed  at  the  bar.  And  I  have  met  with  a  case, 
in  addition  to  those  cited,  which  is  that  of  Rumholl  v.  RumboU,^  on  the  20th 
of  April,  1761. 

*The  clear  result  of  all  the  cases,  without  a  single  exception,  is,  that  ^^-.  ^^-, 
the  trust  of  a  legal  estate,  whether  freehold^  copyholdy  or  leasehold; 
ichether  taken  %n  the  names  of  the  purchaser  and  others  jointly,  or  in  the 
names  of  others  without  that  of  the  purchaser  ;  whether  in  one  name  or  seve- 
ral; whether  jointly  or  successive,  results  to  the  man  who  advances  the  purchase- 
money.  This  is  a  general  proposition,  supported  by  all  the  cases,  and  there  is 
nothing  to  contradict  it;  and  it  goes  on  a  strict  analogy  to  the  rule  of  the 
common  law,  that  where  a  feoffment  is  made  without  consideration,  the  use 
results  to  the  feoffor.  It  is  the  established  doctrine  of  a  court  of  equity,  that 
this  resulting  trust  may  be  rebutted  by  circumstances  in  evidence. 

The  cases  go  one  step  further,  and  prove  that  the  circumstance  of  one  or 
more  of  the  nominees,  being  a  child  or  children  of  the  purchaser,  is  to  operate 
by  rebutting  the  resulting  trust ;  and  it  has  been  determined  in  so  many  cases, 
that  the  nominee,  being  a  child,  shall  have  such  operation  as  a  circumstance 
of  evidence,  that  we  should  be  disturbing  l^nd-marks  if  we  suffered  either  of 
these  propositions  to  be  called  in  question,  namely,  that  such  circumstance 
shall  rebut  the  resulting  trust,  and  that  it  shall  do  so  as  a  circumstance  of 
evidence.  I  think  it  would  have  been  a  more  simple  doctrine  if  the  children 
had  been  considered  as  purchasers  for  a  valuable  consideration.  Natural  love 
and  affection  raised  a  use  at  common  law.  Surely,  then,  it  will  rebut  a  trust 
resulting  to  the  father.  This  way  of  considering  it  would  have  shut  out  all 
the  circumstances  of  evidence  which  have  found  their  way  into  many  of  the 
cases,  and  would  have  prevented  some  very  nice  distinctions,  and  not  very 
easy  to  be  understood.  Considering  it  as  a  circumstance  of  evidence,  there 
must  be  of  course  evidence  admitted  on  the  other  side.  Thus,  it  was  resolved 
into  a  question  of  intent,  which  was  getting  into  a  very  wide  sea,  without  very 
certain  guides. 

In  the  most  simple  case  of  all,  which  is  that  of  a  father  purchasing  in  the 
name  of  his  son,  it  is  said  that  this  *shows  that  the  father  intended  ^^-,  no-i 
an  advancement ',  and,  therefore,  the  resulting  trust  is  rebutted ;  but  -^ 

then  a  circumstance  is  added  to  this,  namely,  that  the  son  happened  to  be  pro- 
vided for.  Then  the  question  is,  did  the  father  intend  to  advance  a  son  al- 
ready provided  for  ?  Lord  Nottingham^  could  not  get  over  this ;  and  he  ruled, 
that  in  such  a  case  the  resulting  trust  was  not  rebutted  j  and  in  Pole  v.  Pole, 
1  Yes.  76,  Lord  Hardwicke  thought  so  too ;  and  yet  the  rule,  in  a  court  of 
equity,  as  recognized  in  other  cases,  is,  that  the  father  is  the  only  judge  as  to 
the  quantum  of  a  son's  provision  j  that  distinction,  therefore,  of  the  son  being 
provided  for  or  not  is  not  very  solidly  taken  or  uniformly  adhered  to.'    It  is 

1  Since  reported  2  Eden,  15. 

2  Grey  v.  Grey,  2  Swanst.  600;  S.  C,  Finch,  343;  and  see  Elliot  v.  Elliot,  2  Ch.  Ca. 
231 ;  Loyd  v.  Read,  1  P.  Wms.  608. 

3  See  Redington  v.  Redington,  3  Ridg.  190;  Sidmouth  v.  Sidmouth,  2  Beav.  456. 


260  RESULTING    TRUST. 


then  said,  that  a  purchase  in  the  name  of  a  son  is  a  prima  facie  advancement, 
(and,  indeed,  it  seems  difficult  to  put  it  in  any  other  way.)  In  some  of  the 
cases,  some  circumstances  have  appeared  which  go  pretty  much  against  that 
presumption  :  as  where  the  father  has  entered  and  kept  possession  and  taken 
the  rents,  or  where  he  has  surrendered  or  devised  the  estate,  or  where  the  son 
has  given  receipts  in  the  name  of  the  father ;  the  answer  given  is,  that  the 
father  took  the  rents  as  guardian  of  his  son.  Now,  would  the  Court  sustain 
a  bill  by  the  son  against  the  father  for  these  rents  ?  I  should  think  it  pretty 
difficult  to  succeed  in  such  a  bill.  As  to  the  surrender  and  devise,  it  is  an- 
swered, that  these  are  subsequent  acts  j  whereas  the  intention  of  the  father  in 
taking  the  purchase  in  the  son's  name  must  be  proved  by  concomitant  acts ; 
yet  these  are  pretty  strong  acts  of  ownership,  and  assert  the  right  and  coin- 
cide with  the  possession  and  enjoyment.  As  to  the  son's  giving  receipts  in 
the  name  of  the  father,  it  is  said  that  the  son,  being  under  age,  he  could  not 
give  receipts  in  any  other  manner  j  but  I  own  this  reasoning  does  not  satisfy 
me. 

In  the  more  complicated  cases,  where  the  life  of  the  son  is  one  of  the  lives 
to  take  in  succession,  other  distinctions  are  taken.  If  the  custom  of  the 
manor  be,  that  the  first  taker  might  surrender  the  whole  lease,  that  shall  make 
r*l  fiQl  *^®  other  lessees  trustees  for'him )  but  this  custom  *operates  on  the 
legal  estate,  not  on  the  equitable  interest ;  and  therefore,  this  is  not  a 
very  solid  argument.  When  the  lessees  are  to  take  successivcj  it  is  said,  that, 
as  the  father  cannot  take  the  whole  in  his  own  name,  but  must  insert  other 
names  in  the  lease,  then  the  children  shall  be  trustees  for  the  father;  and,  to 
be  sure,  if  the  circumstance  of  a  child  being  the  nominee  is  not  decisive  the 
other  way,  there  is  a  great  deal  of  weight  in  this  observation.  There  may  be 
many  prudential  reasons  for  putting  in  the  life  of  a  child  in  preference  to  that 
of  any  other  person ;  and  if  in  that  case  it  is  to  be  collected  from  circum- 
stances whether  an  advancement  was  meant,  it  will  be  difficult  to  find  such  as 
will  support  that  idea :  to  be  sure,  taking  the  estate  in  the  name  of  the  child, 
which  the  father  might  have  taken  in  his  own,  affijrds  a  strong  argument  of 
such  an  intent ;  but  where  the  estate  must  necessarily  be  taken  to  lives  in 
succession,  the  inference  is  very  diiferent.  These  are  difficulties  which  occur 
from  considering  the  purchase  in  the  son's  name  as  a  circumstance  of  evidence 
only.  Now,  if  it  were  once  laid  down  that  the  son  was  to  be  taken  as  a  pur- 
chaser for  a  valuable  consideration,  all  these  matters  of  presumption  would  be 
avoided. 

It  must  be  admitted,  that  the  case  of  Dickenson  v.  Shaw  is  a  case  very 
strong  to  support  the  present  plaintifi''s  claim.  That  came  on  in  Chancery  on 
the  22nd  of  May,  1770.  A  copyhold  was  granted  to  three  lives  to  take  in 
succession,  the  father,  son,  and  daughter ;  the  father  paid  the  fine ;  there  was 
no  custom  stated ;  the  question  was,  whether  the  daughter  and  her  husband 
were  trustees  during  the  life  of  the  son,  who  survived  the  father.  At  the 
time  of  the  purchase  the  son  was  nine,  and  the  daughter  seven  years  old.  It 
appeared  that  the  father  had  leased  the  premises  from  three  years  to  the 
extent  of  nine  years.     On  this  case,  Lords  Commissioners  Smythe  and  Aston 
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were  of  opinion  that,  as  the  father  had  paid  the  purchase-money,  the  children 
were  trustees  for  him.  To  the  note  I  have  of  this  case  it  is  added,  that  this 
determination  was  contrary  to  the  general  opinion  of  the  bar,  and  also  to  a  case 
of  ^Taylor  v.  Alston  in  this  court.  In  Dickenson  v.  Shaw  there  was  rjc-i  yot 
some  little  evidence  to  assist  the  idea  of  its  being  a  trust,  namely,  that 
of  the  leases  made  by  the  father ;  if  that  made  an  ingredient  in  the  determina- 
tion, then  that  case  is  not  quite  in  point  to  the  present;  but  I  rather  think  that 
the  meaning  of  the  Court  was,  that  the  burthen  of  proof  lay  on  the  child )  and 
that  the  cases,  which  went  the  other  way,  were  only  those  in  which  the  estate 
was  entirely  purchased  in  the  names  of  the  children ;  if  so,  they  certainly 
were  not  quite  correct  in  that  idea,  for  there  had  been  cases  in  which  the 
estates  had  been  taken  in  the  names  of  the  father  and  son.  I  have  been 
favored  with  a  note  of  Rumholl  v.  EumholP  before  Lord  Keeper  Henley  on 
the  20th  of  April,  1761,  where  a  copyhold  was  taken  for  three  lives  in  suc- 
cession, the  father  and  two  sons ;  the  father  paid  the  fine ;  and  the  custom 
was,  that  the  first  taker  might  dispose  of  the  whole  estate,  (and  his  Lordship 
then  stated  that  case  fully.)  Now,  this  case  does  not  amount  to  more  than  an 
opinion  of  Lord  Keeper  Henley;  but  he  agreed  with  me  in  considering  a 
child  as  a  purchaser  for  good  consideration,  of  an  estate  bought  by  the  father 
in  his  name,  though  a  trust  would  result  as  against  a  stranger.  It  has  been 
supposed  that  the  case  of  Taylor  v.  Alston  in  this  court  denied  the  authority 
of  Dickenson  v.  Shaw.  That  cause  was  heard  before  Lord  Chief  Baron 
Smythe,  myself,  and  Mr.  Baron  Burland,  and  was  the  case  of  an  uncle  pur- 
chasing in  the  names  of  himself  and  a  nephew  and  niece :  it  was  decided  in 
favor  of  the  nephew  and  niece,  not  on  any  general  idea  of  their  taking  as 
relations,  but  on  the  result  of  much  parol  evidence,  which  was  admitted  on 
both  sides ;  and  the  equity  on  the  side  of  the  nominees  was  thought  to  pre- 
ponderate. Lord  Kenyon  was  in  that  cause,  and  his  argument  went  solely  on 
the  weight  of  the  parol  evidence ;  indeed,  as  far  as  the  circumstance  of  the 
custom  of  the  first  taker's  right  to  surrender,  it  was  a  strong  case  in  favor  of 
a  trust;  however,  the  Court  determined  the  other  way  on  the  parol  evidence  : 
that  case,  therefore,  is  not  material.  Another  case  has  been  mentioned,  which 
is  not  in  print,  and  which  was  thought  to  *be  materially  applicable  to  r-^-.  ^^  -, 
this,  {Bedwell  v.  Froome,  before  Sir  T.  Sewell ;)  but  that  was  mate-  '-  '  -• 
rially  distinguishable  from  the  present :  as  far  as  the  general  doctrine  went, 
it  went  against  the  opinion  of  the  Lords  Commissioners.  His  Honor  there 
held,  that  the  copyholds  were  part  of  the  testator's  personal  estate,  for  that  it 
was  not  a  purchase  in  the  name  of  the  daughter;  she  was  not  to  have  the 
legal  estate ;  it  was  only  a  contract  to  add  the  daughter's  life  in  a  new  lease 
to  be  granted  to  the  father  himself;  there  could  be  no  question  about  her  being 
a  trustee ;  for  it  was  as  a  freehold  in  him  for  his  daughter's  life ;  but,  in  the 
course  of  the  argument,  his  Honor  stated  the  common  principles  as  applied 
to  the  present  case ;  and  ended  by  saying  that,  as  between  father  and  child  the 
natural  presumption  was  that  a  provision  was  meant.     The  anonymous  case 

12  Eden,  15. 
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in  2  Freem.  123,  corresponds  very  much  with  the  doctrine  laid  down  by  Sir 
T.  Sewell ;  and  it  observes,  that  an  advancement  to  a  child  is  considered  as 
done  for  valuable  consideration,  not  only  against  the  father,  but  against  cre- 
ditors. Kingdon  v.  Bridges  is  a  strong  case  to  this  point :  that  is,  the  valua- 
ble nature  of  the  consideration  arising  on  a  provision  made  for  a  wife  or  for  a 
child ;  for  there  the  question  arose  as  against  creditors. 

I  do  not  find  that  there  are  in  print  more  than  three  cases  which  respect 
copyholds,  where  the  grant  is  to  take  successive :  Bundle  v.  Bundle,  2  Vern. 
264,  which  was  a  case  perfectly  clear ;  Benger  v.  Drew,  1  P.  Wms.  781, 
where  the  purchase  was  made  partly  with  the  wife's  money ;  and  Smith  v. 
Baker  J  1  Atk.  385,  where  the  general  doctrine,  as  applied  to  strangers,  was 
recognized ;  but  the  case  turned  on  the  question,  whether  the  interest  was 
well  devised.  Therefore,  as  far  as  respects  this  particular  case,  Dickenson  v. 
Shaw  is  the  only  case  quite  in  point  ]  and  then  the  question  is,  whether  that 
case  is  to  be  abided  by  ?  With  great  reverence  to  the  memory  of  those  two 
judges  who  decided  it,  we  think  that  case  cannot  be  followed ;  that  it  has  not 
stood  the  test  of  time  or  the  opinion  of  learned  men ;  and  Lord  Kenyon  has 
certainly  intimated  his  opinion  against  it.  On  examination  of  its  principles, 
r*172T  **^®y  BQQm  to  rest  on  too  narrow  a  foundation,  namely,  that  the  in- 
ference of  a  provision  being  intended  did  not  arise,  because  the  pur- 
chase could  not  have  been  taken  wholly  in  the  name  of  the  purchaser.  This, 
we  think,  is  not  sufficient  to  turn  the  presumption  against  the  child.  If  it  is 
meant  to  be  a  trust,  the  purchaser  must  show  that  intention  by  a  declaration 
of  trust ;  and  we  do  not  think  it  right  to  doubt  whether  an  estate  in  succession 
is  to  be  considered  as  an  advancement  when  a  moiety  of  an  estate  in  posses- 
sion certainly  would  be  so.  If  we  were  to  enter  into  all  the  reasons  that 
might  possibly  influence  the  mind  of  the  purchaser,  many  might  perhaps 
occur  in  every  case  upon  which  it  might  be  argued  that  an  advancement  was 
not  intended ;  and  I  own  it  is  not  a  very  prudent  conduct  of  a  man  just  mar- 
ried to  tie  up  his  property  for  one  child,  and  preclude  himself  from  providing 
for  the  rest  of  his  family ;  but  this  applies  equally  in  case  of  a  purchase  in  the 
name  of  the  child  only.  Yet  that  case  is  admitted  to  be  an  advancement ; 
indeed,  if  anything,  the  latter  case  is  rather  the  strongest,  for  there  it  must 
be  confined  to  one  child  only.  We  think,  therefore,  that  these  reasons  par- 
take of  too  great  a  degree  of  refinement,  and  should  not  prevail  against  a  rule 
of  property  which  is  so  well  established  as  to  become  a  land-mark,  and  which, 
whether  right  or  wrong,  should  be  carried  throughout. 

This  bill  must  therefore  be  dismissed  ;  but,  after  stating  that  the  only  case 
in  point  on  the  subject  is  against  our  present  opinion,  it  certainly  will  be  pro- 
per to  dismiss  it  without  costs. 


Di/er  V.  Dyer  is  a  leading  case  on  the  doctrine  of  resulting  trusts  upon  pur- 
chases made  in  the  names  of  strangers,  but  more  especially  on  the  very  im- 
portant exception  to  the  doctrine  where  purchases  are  made,  not  in  the  names 
of  strangers,  but  of  children  or  persons  equally  favored. 
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As  to  purchases  made  in  the  names  of  strangers,  the  Lord  Chief  Baron 
Eyre  in  his  judgment  observes,  "  The  clear  result  of  all  the  cases,  without  a 
single  exception,  is,  that  the  trust  of  a  legal  estate,  whether  freehold,  copy- 
hold, or  leasehold ;  whether  taken  in  the  names  of  the  purchaser  and  others 
*jointly,  or  in  the  names  of  others  without  that  of  the  purchaser ;  ^  *i73i 
whether  in  one  name  or  several,  whether  jointly  or  successive,  results 
to  the  man  who  advances  the  purchase-money ;  and  it  goes  on  a  strict  analogy 
to  the  rule  of  common  law,  that,  where  a  feoffment  is  made  without  considera- 
tion, the  use  results  to  the  feoffor." 

To  illustrate  this  statement  of  the  doctrine,  suppose  A.  advances  the  pur- 
chase-mcney  of  a  freehold,  copyhold,  or  leasehold  estate,  and  a  conveyance, 
surrender,  or  assignment  of  the  legal  interest  in  it  is  made  either  to  B.  or  to 
B.  and  C,  or  to  A.,  B.,  and  C.  jointly,  or  to  A.,  B.,  and  C.  successively.  In 
all  these  cases,  if  B.  and  C.  are  strangers,  a  trust  will  result  in  favor  of  A. 
That  a  trust  results  where  the  conveyance  is  taken  in  one  name  or  several 
jointly,  see  Ex  parte  Houghton,  17  Yes.  253 ;  Rider  v.  Kidder ,  10  Yes.  367 ; 
or  successive,  see  Howe  v.  Howe,  1  Yern.  415 ;  Withers  v.  Withers,  Amb. 
151 ;  Smith  v.  Baker,  1  Atk.  385 ;  and  a  custom  of  a  manor  that  a  nominee 
should  take  beneficially  will  not  hold  good,  as  being  unreasonable  and  con- 
trary to  the  principles  of  resulting  trusts ;  Leiois  v.  Lane,  2  My.  &  K.  449, 
overruling  Edwards  v.  Fidel,  3  Madd.  237. 

The  doctrine  is  applicable  to  personal  as  well  as  to  real  estate;  and  a  trust 
will  result  for  the  person  advancing  the  consideration-money  who  takes  a  bond 
or  a  transfer  of  stock,  or  who  purchases  an  annuity  or  any  other  thing  of  a 
personal  nature  in  the  name  of  a  stranger ;  see  Ehrand  v.  Dancer,  2  Ch.  Ca. 
26 ;  Mortimer  v.  Davies,  cited  Rider  v.  Kidder,  10  Yes.  365,  366 ;  Loyd  v. 
Read,  1  P.  Wms.  607;  Ex  parte  Houghton,  17  Yes.  253;  JSidmouth  v.  Sid- 
mouth,  2  Beav.  454. 

The  doctrine  of  resulting  trusts  is  applicable  also  to  cases  where  two  or 
more  persons  advance  the  purchase-money  jointly.  Lord  Hardwicke,  indeed, 
in  Crop  V.  Norton,  Barnard.  C.  Hep.  184,  S.  C,  9  Mod.  235,  is  said  to  have 
thought  that  it  was  confined  to  cases  where  the  whole  consideration  moved 
from  one  person.  However,  in  Wrai/  v.  Steele,  2  Y.  &  B.  388,  Sir  Thomas 
Plumer,  Y.  C,  upon  the  general  principle,  decided  that  there  was  a  resulting 
trust  upon  a  joint  advance,  where  the  purchase  was  taken  in  the  name  of  one. 
*'  Lord  Hardwicke,"  observed  his  Honor,  "  could  not  have  used  the  language 
ascribed  to  him.  What  is  there  applicable  to  an  advance  by  a  single  indivi- 
dual, that  is  not  equally  applicable  to  a  joint  advance  under  similar  circum- 
stances V 

Where  a  policy  is  effected  by  a  person  on  the  life  of  another,  in  which  he 
claims  an  interest  to  the  extent  of  the  policy,  such  policy  will  prima  facie  be 
assumed  to  be  the  property  of  the  person  who  effected  it,  and  the  mere  fact 
that  some  of  the  premiums  were  paid  by  the  person  whose  life  was  insured, 
will  *not  rebut  the  presumption.     Triston  v.  Hardey,  14  Beav.  232.  r*i^4i 

But  no  trust  will  result  if  the  policy  of  an  Act  of  Parliament  would 
be  thereby  be  defeated.     Thus,  no  trust,  will  result  in  favor  of  a  person 
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advancing  the  purchase-money  of  a  ship  registered  in  the  name  of  another ; 
for  the  register,  according  to  the  policy  of  the  Registry  Acts,  is  conclusive 
evidence  of  ownership,  both  at  law  and  in  equity.  "  The  Registry  Acts," 
says  Lord  Eldon,  "  were  drawn  upon  this  policy ;  that  it  is  for  the  public  in- 
terest to  secure  evidence  of  the  title  to  a  ship,  from  her  origin  to  the  moment 
in  which  you  look  back  to  her  history ;  how  far  throughout  her  existence  she 
has  been  British  built  and  British  owned ;  and  it  is  obvious,  that,  if  where 
the  title  arises  by  act  of  the  parties,  the  doctrine  of  implied  trust  in  this  Court 
is  to  be  applied,  the  whole  policy  of  these  acts  may  be  defeated  :"  Ex  parte 
Yallop,  15  Yes.  .68 ;  see  also  Ex  parte  Houghton,  17  Ves.  251 ;  Slater  v. 
Willis,  1  Beav.  354.  See  and  consider  Armstrong  v.  Armstrong,  21  Beav. 
71,  78.  See  the  Merchant  Shipping  Act,  1854,  (17  &  18  Vict.  c.  104,) 
whereby,  after  enacting  that  not  more  than  thirty-two  individuals  shall  be  en- 
titled to  be  registered  at  the  same  time  as  owners  of  any  one  ship,  it  is  pro- 
vided, "  but  this  rule  shall  not  affect  the  beneficial  title  of  any  number  of 
persons  or  of  any  conapany  represented  by  or  claiming  under  or  through  any 
registered  owner  or  joint  owner."     Sect.  37  (2). 

The  principle  upon  which  these  cases  proceed  seems  to  have  been  lost  sight 
of  in  the  case  of  Eield  v.  Lonsdale,  (13  Beav.  78.)  There  a  person  having 
deposited  moneys  in  his  own  name  in  a  savings  bank  to  the  full  extent  allowed 
by  act  of  Parliament,  (9  Greo.  4,  c.  92,)  made  further  deposits  to  an  account  in 
his  own  name  "  in  trust  for"  his  sister,  but  no  notice  of  the  investment  was 
given  to  her.  By  the  terms  of  the  Act  he  retained  a  control  over  the  whole 
fund.  It  was  held  by  Lord  Langdale,  M.  R.,  on  the  death  of  the  depositor, 
that  his  sister  was  not  entitled.  "  I  think,"  said  his  Lordship,  ^'  that  the  only 
intention  was  to  evade  the  provisions  of  the  Act  of  Parliament,  and  not  to 
create  a  trust.  The  declaration  is  therefore  inefiectual,  and  the  claim  must 
be  dismissed." 

A  trust  will  not,  it  seems,  result  in  favor  of  a  person  who  has  purchased 
an  estate  in  the  name  of  another  in  order  to  give  him  a  vote  in  electing  a 
member  of  Parliament :  Groves  v.  Groves,  3  Y.  &  J.  163  ;  see  175. 

If  the  advance  of  the  purchase-money  by  the  real  purchaser  does  not  appear 
on  the  face  of  the  deed,  and  even  if  it  is  stated  to  have  been  made  by  the 
nominal  purchaser,  parol  evidence  is  admissible  to  prove  by  whom  it  was  actu- 
ally made.     Thus,  in  Sir  John  Peachy' s  case.  Rolls,  E.  T.,'1759,  MS.,  Sugd. 

r*1751  ^'  ^'  ^'  ^^^'  ^^^^  ^^^^''  *^^^  Thomas  Clarke,  M.  R.,  laid  it  down, 
that  if  A.  sold  an  estate  to  C,  and  the  consideration  was  expressed  to 
he  paid  hy  B.,  and  the  conveyance  made  to  B.,  the  Court  would  allow  parol 
evidence  to  prove  the  money  paid  by  C. ',  see  also  Ryall  v.  Ryall,  1  Atk.  59 ; 
S.  C,  Amb.  413 ;  Willis  v.  Willis,  2  Atk.  71 ;  Bartlett  v.  Pichersgill,  1 
Eden,  516  ;  Lane  v.  Dighton,  Amb.  409 ;  Groves  v.  Groves,  3  Y.  &  J.  163. 
We  may,  therefore,  consider  that  these  authorities  overrule  Kirk  v.  Wehh, 
Prec.  Ch.  84  -,  Heron  v.  Heron,  Prec.  Ch.  163,  and  other  older  cases  in  which 
it  was  held  that  parol  evidence  could  not  be  admitted  to  prove  payment  of 
purchase-money,  so  as  to  raise  a  resulting  trust,  on  the  ground,  that  the  ad- 
mission of  such  evidence  would  be  contrary  to  the  Statute  of  Frauds  :  for  the 
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trust,  which  results  to  the  person  paying  the  purchase-money  and  taking  a 
conveyance  in  the  name  of  another,  is  a  trust  resulting  by  operation  of  law, 
and  trusts  of  that  nature  are  expressly  excepted  from  the  statute.  See  29 
Car.  2,  c.  3,  s.  8. 

Where  the  trust  does  not  arise  on  the  face  of  the  deed  itself,  the  parol  evi- 
dence must  prove  the  fact  of  the  advance  of  the  purchase-money  very  clearly : 
Newton  V.  Preston,  Prec.  Ch.  103 ;  Gascoigne  v.  Thwing,  1  Yern.  366 ;  Wit- 
lis  V.  Willis,  2  Atk.  71 ;  Goodright  v.  Hodges,  1  Watk.  Cop.  229  ;  Groves  v. 
Groves,  3  Y.  &  J.  163.  Lord  Hardwicke,  however,  in  Willis  v.  Willis,  2  Atk. 
72,  thought  that  parol  evidence  might  be  admitted  to  show  the  trust  from  the 
mean  circumstances  of  the  pretended  owner  of  the  real  estate  or  inheritance, 
which  made  it  impossible  for  him  to  be  purchaser.  See  also,  Lench  v.  Lench, 
10  Yes.  518. 

It  is  said  by  Mr.  Sanders,  in  his  Treatise  on  Uses  and  Trusts,  Yol.  I.,  p. 
354,  5th  edit.,  "that,  after  the  death  of  the  supposed  nominal  purchaser,  parol 
proof  can  in  no  instance  be  admitted  against  the  express  declaration  of  the 
deed.^'  The  same  opinion  is  expressed  by  another  author.  See  Roberts  on 
Frauds,  99,  and  Chalk  v.  Danvers,  1  Ch.  Ca.  310.  It  does  not,  however, 
appear  that  the  Statute  of  Frauds  is  violated  by  admitting  parol  proof  of  the 
advance  of  the  purchase-money  after  the  death  of  the  nominal  purchaser,  any 
more  than  it  is  by  allowing  such  proof  in  his  lifetime.  See  Lench  v.  Lenchj 
10  Yes.  511,  517;  Sugd.  Y.  and  P.  910,  11th  edit. 

If  the  nominal  purchaser  admits  the  payment  of  the  purchase-money  by  the 
real  purchaser,  a  trust  will  doubtless  result;  Ryall  v.  Ryall,  1  Atk.  58;  Lane 
V.  Dighton,  Amb.  413 ;  and  even  although  he,  by  answer  to  a  bill,  denies  such 
payment,  parol  evidence  is,  it  appears,  admissible  in  contradiction  to  it.  See 
Gascoigne  v.  Thwing,  1  Yern.  366;  Newton  v.  Preston,  Prec.  Ch.  103;  Bart- 
lett  V.  Pickersgill,  1  Eden,  515,  516 ;  Edwards  v.  Pike^  *1  Eden, 
267 ;  sed  vide  Skett  v.  Whitmore,  2  Freem.  280.  L     '  ^-1 

But  parol  evidence  has  been  held  not  admissible  to  prove  a  verbal  agree- 
ment of  an  agent  to  purchase  an  estate  for  his  principal,  where  the  agent 
having  purchased  the  estate  for  himself,  with  his  own  money,  had,  by  his 
answer,  denied  the  agreement.  See  Bartlett  v.  Pickersgill,  1  Eden,  515^ 
where  Lord  Keeper  Henley,  clearly  drawing  the  distinction  between  the  admis^ 
sion  of  evidence  to  prove  the  advance  of  purchase-money,  where  the  trusts 
result  by  operation  of  the  law,  and  are  exempted  from  the  Statute  of  Frauds, 
and  the  admission  of  parol  evidence  to  prove  an  agreement,  said,  that  to  allow 
parol  evidence  in  the  latter  case  would  be  to  overturn  the  statute.  "  The 
statute,"  observes  his  Lordship,  "  says  that  there  shall  be  no  trust  of  land 
unless  by  memorandum  in  writing,  except  such  trusts  as  arise  by  operation  of 
law.  Where  money  is  actually  paid,  there  the  trust  arises  from  the  payment 
of  the  money,  and  not  from  any  agreement  of  the  parties.  But  this  is  not 
like  the  case  of  money  paid  by  one  man,  and  the  conveyance  taken  in  the 
name  of  another ;  in  that  case,  the  bill  charges  that  the  estate  was  bought  with 
the  plaintiff's  money.  If  the  defendant  says  he  borrowed  it  of  the  plaintiff, 
then  the  proof  will  be  whether  the  money  was  lent  or  not ;  if  it  was  not  lent, 
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the  plaintiflf  bought  the  land :  but  as  here  the  trust  depends  on  the  agreement^ 
if  I  establish  the  one  by  parol,  I  establish  the  other  also.  .  .  ,  If  the  plaintiff 
had  paid  any  part  of  the  purchase-money,  it  would  have  been  a  reason  for 
me  to  admit  the  evidence."  The  defendant  in  this  case  was  afterwards  con- 
victed of  perjury  for  having  denied  the  trust;  but  the  record  of  the  conviction 
was  held  not  to  be  evidence  of  the  agreement :  Bartlett  v.  Pichersgill,  1  Eden, 
517 ;  see  Chadwich  v.  Maden,  9  Hare,  188. 

Parol  evidence  is  admissible  to  prove  that  a  purchase  has  been  made  with 
trust-money ;  and  upon  that  being  proved  a  trust  will  result  in  favor  of  the 
cestui  que  trust,  the  real  owner  of  the  money.  Thus,  Sir  William  Grant,  M. 
R.,  in  Lench  v.  Lench,  10  Yes.  517,  speaking  of  a  purchase  alleged  to  have 
been  made  with  trust-money,  says,  "  all  depends  upon  the  proof  of  the  fact  • 
for,  whatever  doubts  may  have  been  formerly  entertained  upon  this  subject,  it 
is  now  settled  that  money  may,  in  this  manner,  be  followed  into  the  land  in 
which  it  is  invested  ]  and  a  claim  of  this  sort  may  be  supported  by  parol  evi- 
dence." See  also  Anon.,  Sel.  Ch.  Ca.  57 )  Ryall  v.  Ryall,  1  Atk.  59 ;  S.  C, 
Amb.  413  ',  Lane  v.  Dighton,  Amb.  409 ;  Balgney  v.  Hamilton,  cited  Amb. 
414  ',  Hughes  v.  Wells,  9  Hare,  749 ;  Harford  v.  Lloyd,  20  Beav.  310 ;  Pennell 
V.  Deffell,  4  De.  a.  Mac.  &  d.  372 ;  Trench  v.  Harrison,  17  Sim.  111. 
P1771  "^^  ii^Vi&i  will  result  for  a  person  *who  advances  the  purchase-money 
merely  as  a  loan  :  Bartlett  v.  Pickersgill,  1  Eden,  516 )  Crop  v.  Nor- 
ton, 9  Mod.  233,  235;  Aveling  v.  Knipe,  19  Yes.  445. 

Resulting  trusts,  however,  as  they  arise  from  equitable  presumption,  may  be 
rebutted  by  parol  evidence,  showing  it  was  the  intention  of  the  person  who 
advanced  the  purchase-money  that  the  person  to  whom  the  conveyance  was 
made  should  take  for  his  own  benefit,  {^GoodrightY.  Hodges,  1  Watk.  Cop. 
227;  S.  C,  Lofft.  230;  ieic^er  v.  Kidder,  10  Yes.  364;  Bundle  v.  Bundle,  2 
Yern.  252 ;  see  Order,  n.  (2) ;  Bedington  v.  Bedington,  3  Ridg.  178 ;  Deacon 
V.  Golquhoun,  2  Drew.  21 ;)  and  they  may  be  rebutted  as  to  part,  and  prevail 
as  to  the  remainder.  Thus,  where  a  person  has  advanced  the  purchase-money, 
and  has  taken  a  transfer  of  stock  or  the  conveyance  of  an  estate  in  the  name 
of  a  stranger,  upon  proof  of  the  intention  of  the  person  advancing  the  money 
to  confer  upon  the  nominee  a  life  interest  in  the  stock  or  estate,  the  resulting 
trust  will  be  rebutted  as  to  the  life  interest,  but  will  prevail  as  to  the  remain- 
der :  Lane  v.  Dighton,  Amb.  409 ;  Bider  v.  Kidder,  10  Yes.  368 ;  Beuhoio 
V.  Townsend,  1  My.  &  K.  501. 

Where  there  is  an  express  trust  declared,  though  but  by  parol,  there  can  be 
no  resulting  trust ;  for  resulting  trusts,  though  saved  by  the  Statute  of  Frauds, 
are  only  saved  and  left  as  they  were  before  the  act ;  and  a  bare  declaration  by 
parol,  before  the  act,  would  prevent  any  resulting  trust.  See  Bellasis  v.  Comp- 
ton,  2  Yern.  294. 

Where  a  person  in  order  to  defraud  his  creditors  had  transferred  stock  to  a 
fictitious  person,  upon  proof  of  the  fact,  a  transfer  was  ordered  to  be  made  to 
the  personal  representatives  of  the  transferree,  (Arthur  v.  Midland  Bailway 
Co.,  3  K.  &  J.  204;)  and  in  a  case  where  a  person  had  made  a  similar 
transfer  with  the  same  object,  and  afterwards  became  bankrupt,  a  re-transfer 
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at  the  suit  of  his  assignees  was  ordered  to  be  made  into  his  own  name  :  Green 
V.  The  Bank  of  England,  3  Y.  &  C.  722. 

Advancement.'] — As  to  purchases  made  in  the  names  of  children,  or  of  per- 
sons equally  favored,  it  may  be  laid  down  as  a  general  rule  that  where  a  pur- 
chase is  made  by  a  parent  in  the  name  of  a  child,  there  will  prima  facie  be  no 
resulting  trust  for  the  parent,  but  on  the  contrary,  a  presumption  arises  that 
an  advancement  was  intended.  "  I  remember,"  says  Lord  Eldon,  "  the  case  of 
Dyer  v.  Dyer,  which  was  very  fully  considered ',  and  the  Court  meant  to  esta- 
blish this  principle,  viz.,  admitting  the  clear  rule  that,  where  A.  purchases  in 
the  name  of  B.,  A.  paying  the  consideration,  B.  is  a  trustee,  notwithstanding 
the  Statute  of  Frauds,  that  rule  does  not  obtain  where  the  purchase  is  in  the 
name  of  a*son;  that  purchase  is  an  advancement  prima  facie ;  and  r*i»7g-i 
in  this  sense,  that  this  principle  of  law  and  presumption  is  not  to  be 
frittered  away  by  nice  refinements.  Therefore,  if  the  purchase  was  of  a  fee 
simple  immediately,  prima  facie  the  son  would  take ',  so,  if  it  was  the  purchase 
of  a  reversion ;  and  it  is  very  difficult,  upon  the  mere  circumstance  of  the 
proximity  or  possible  remoteness  of  possession,  to  do  that  away.  Nothing  could 
be  stronger  than  the  circumstance  in  Dyer  v.  Dyer,  that  the  purchaser  had 
actually  devised  it.  He  certainly  took  it  to  be  his  own ;  but  he  happened  to 
mistake  the  rule  :"  Finch  v.  Finch,  15  Ves.  50  ;  see  also  Franklin  v.  Frank- 
lin, 1  Swanst.  17,18;  Grey  y.  Grey,  2  Swanst.  597;  S.  C,  Finch,  340; 
Sidmouth  v.  Sidmouth,  2  Beav.  454 ;   Christy  v.  Courtenay,  13  Beav.  96. 

The  presumption  also  arises  in  favor  of  any  person  with  regard  to  whom  the 
person  advancing  the  money  has  placed  himself  in  loco  parentis :  thus  in 
Beckford  v.  Beckford,  Lofft,  490,  an  illegitimate  son  :  in  Ebrand  v.  Dancer, 
2  Ch.  Ca.  26,  a  grandchild;  and  in  Currant  v.  Jago,  1  Coll.  261,  the  nephew 
of  a  wife,  were  held. entitled  to  property  purchased  in  their  names,  from  the 
presumption  of  advancement  being  intended. 

The  presumption  also  arises  in  favor  of  a  wife :  {Kingdon  v.  Bridges,  2 
Vern.  67 ;  Christ's  Hospital  v.  Budgin,  2  Yern.  683 ;  Back  v.  Andrew,  2 
Vern.  120 ;  Glaister  v.  Glaister,  8  Ves.  199 ;  Rider  v.  Kidder,  10  Ves.  367 ; 
and  Lorimer  v.  Lorimer,  10  Ves.  367,  n. ;  and  see  Gosling  v.  Gosling,  3 
Drew.  335;)  and  where  there  is  a  purchase  by  a  person  in  the  joint  names  of 
himself  and  his  wife  and  child :  Devoy  v.  Devoy,  26  L.  J.  N.  S.,  Ch.  290. 

The  presumption  of  advancement  also  arises  in  the  case  of  personal  as  well 
as  of  real  property.  As,  for  instance,  where  a  person  purchases  stock,  and 
causes  it  to  be  transferred  into  the  name  of  his  son  or  wife :  Crahh  v.  Cralh 
1  My.  &  K.  511 ;  Sidmouth  v.  Sidmouth,  2  Beav.  447 ;  Lorimer  v.  Lorimer, 
10  Ves.  367,  n.  So,  also,  in  Ehrand  v.  Dancer,  2  Ch.  Ca.  23,  a  grandfather 
took  bonds  in  the  names  of  his  infant  grandchildren.  The  Lord  Chancellor, 
considering  that  the  grandfather  was  in  loco  parentis,  (the  father  being  dead,) 
said,  "The  grandchildren  are  in  the  immediate  care  of  the  grandfather; 
and  if  he  take  bonds  in  their  names,  or  make  leases  to  them,  it  shall  not  be 
judged  a  trust,  but  a  provision  for  the  grandchildren,  unless  it  be  otherwise 
declared  at  the  same  time ;"  and  decreed  accordingly  on  that  reason,  though 
there  were  other  matters. 
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Many  circumstances  of  evidence  have  been  taken  into  consideration  by  dif- 
ferent equity  Judges,  as  rebutting  the  presumption  of  advancement,  which 
r*1 701  ^^^®  given  rise  to  many  nice  distinctions,  not  very  *easy  to  be  under- 
•-  -^  stood;  most  of  them,  however,  are  now  disregarded.  Thus,  at  one 
time,  it  was  thought  that  the  infancy  of  a  child,  in  whose  name  a  purchase 
was  made,  was  a  circumstance  against  its  being  considered  an  advancement ; 
it  is  now,  however,  considered  a  strong  circumstance  in  favor  of  advancement 
being  intended;  as  in  Lamphigh  v.  Lamplughj  1  P.  Wms.  Ill,  where  a 
father  made  a  purchase  in  the  name  of  an  infant  eight  years  old.  Lord  Cow- 
per  held,  that  "  the  son,  being  but  eight  years  old,  was  unfit  for  a  trustee,  and 
must  be  intended  to  be  named  for  his  own  benefit."  See  also  Mumma  v. 
3Iumma,  2  Yern.  19 ;  Finch  v.  Finchj  15  Yes.  43.  And  it  is  clear,  that  the 
argument  against  advancement  being  intended,  from  the  circumstance  of  the 
property  purchased  by  the  parent  being  reversionary,  and  therefore  not  a  proper 
provision  for  the  child,  will  not  prevail,  although  it  has  formerly  been  enter- 
tained :  Rumholl  v.  Rumboll,  2  Eden,  17 ;  Finch  v.  Finch,  15  Yes.  43 ; 
Murless  v.  Franhlin,  1  Swanst.  13. 

The  purchase  by  a  parent,  in  the  joint  names  of  himself  and  his  son,  has 
been  objected  to  by  Lord  Hardwicke,  as  a  weaker  case  for  advancement  than 
a  purchase  in  the  name  of  the  son  alone  :  Pole  v.  Pole,  1  Yes.  76 ;  and  in 
Stileman  v.  Ashdown,  2  Atk.  480,  he  said  that  it  did  not  answer  the  purposes 
of  advancement,  as  it  entitled  the  father  to  the  possession  of  the  whole  to  a 
division,  besides  the  father  taking  a  chance  to  himself  of  being  a  survivor  of 
the  other  moiety;  nay,  if  the  son  had  died  during  his  minority,  the  father 
would  have  been  entitled  to  the  whole,  by  virtue  of  the  survivorship  ;  and  the 
son  could  not  have  prevented  it  by  severance,  he  being  an  infant.  And,  more- 
over, that  the  father  might  have  other  reasons  for  purchasing  in  joint-tenancy, 
namely,  to  prevent  dower  upon  the  estate,  and  other  charges.  It  seems,  how- 
ever, clear,  that,  at  the  present  day,  the  objections  of  Lord  Hardwicke,  would 
have  little  or  no  weight;  for  it  has  been  repeatedly  held,  both  in  the  old  and 
modern  cases,  that  a  purchase  by  a  parent  in  the  joint  names  of  himself  and 
his  child,  as  well  as  a  purchase  in  the  joint  names  of  the  child  and  a  stranger, 
will  be  held  an  advancement  for  the  child  to  the  extent  of  the  interest  vested 
in  him.  See  JScroopey.  Scroope,  1  Ch.  Ca.  27;  BacJcY.  Andrew,  2  Yern.  120; 
Grer/  v.  Grey,  2  Swanst.  599 ;  Lamplugh  v,  Lamplugh,  1  P.  Wms.  Ill  ; 
Crahh  v.  Crahh,  1  My.  &  K.  511.  A  stranger,  however,  taking  jointly  with 
the  child,  must  hold  the  estate  vested  in  him  in  trust  for  the  parent:  King- 
don  V.  Bridges,  2  Yern.  67 ;  Rumholl  v.  Rumholl,  1  Eden,  17. 

The  principal  case,  overruling  Shaw  v.  Dickenson,  decides  that  a  grant  of 
r*1801  ^^Py^o^^^Sj  taken  by  a  father  in  the  names  of  himself  *and  his  sons,  will 
■^  be  an  advancement  for  the  sons,  although,  according  to  the  custom  of 
the  manor,  grants  were  made  for  lives  successive.  See  Murless  v.  Franklin, 
1  Swanst.  13  ;  Finch  v.  Finch,  15  Yes.  43 ;  Skeats  v.  Skeats,  2  Y.  &  C.  C. 
C.  9,  decided  upon  the  authority  of  the  principal  case. 

Another  circumstance,  which  has  been  considered  as  an  objection  against 
the  presumption  of  advancement,  is,  that  the  child  has  been  already  fully 
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advanced :  in  that  case,  he  ma?/y  it  seems,  be  held  a  trustee  for  the  father. 
See  Elliot  V.  Mliot,  2  Ch.  Ca.  231 ;  Pole  v.  Pole,  1  Yes.  76 ;  Grei/  v.  (?rey,  2 
Swanst.  600 ;  Loi/d  v  Read,  1  P.  Wms.  608 ;  Redington  v.  Redington,  Ridg. 
190.  The  observation,  however,  of  the  Lord  Chief  Baron,  in  the  principal  case, 
would,  at  the  present  day,  probably  be  considered  a  sufficient  answer  to  such  an 
objection  to  the  presumption  of  advancement.  "  The  rule  of  equity,''  observes 
his  Lordship,  "  as  recognised  in  other  cases,  is,  that  the  father  is  the  only  judge 
on  the  question  of  a  son's  provision )  and  therefore  the  distinction  of  the  son's 
being  provided  for  or  not,  is  not  very  solidly  taken."  See  Redington  v.  Reding- 
ton,  3  Ridg.  190.  And  in  Sidmouth  v.  Sidmouthj  2  Beav.  456,  where  it  was 
argued  that,  as  the  son  was  adult,  he  ought  to  be  considered  as  provided  for,  and 
therefore  a  trustee  for  his  father.  Lord  Langdale  held  that  circumstance  to  be 
of  no  weight.  "  The  circumstance,"  said  his  Lordship,  '^  that  the  son  was 
adult,  does  not  appear  to  me  to  be  material.  It  is  said  that  no  establishment 
was  in  contemplation,  and  that  no  necessity  or  occasion  for  advancing  the  son 
had  occurred ;  but,  in  the  relation  between  parent  and  child,  it  does  not  appear 
to  me  that  an  observation  of  this  kind  can  have  any  weight.  The  parent  may 
judge  for  himself  when  it  suits  his  own  convenience,  or  when  it  will  be  best 
for  his  son,  to  secure  him  any  benefit  which  be  voluntarily  thinks  fit  to  bestow 
upon  him;  and  it  does  not  follow,  that,  because  the  reason  for  doing  it  is  not 
known,  there  was  no  intention  to  advance  at  all."  If  a  child  is  advanced  but 
in  part  J  no  implication  against  advancement  arises  :  Redington  v.  Redington,  3 
Ridg.  106.  And  a  child  will  not  be  considered  as  advanced  who  has  only  a 
reversionary  estate :  Lamplugh  v.  Lamplugh,  1  P.  Wms.  111. 

Another  circumstance  is  mentioned  in  the  principal  case,  as  going  against 
the  presumption  of  advancement,  viz,  the  father's  entering  into,  and  keeping 
possession,  and  taking  the  rents  and  profits  of  the  purchased  property,  or  the 
son's  giving  receipts  in  the  name  of  the  father :  in  such  case,  if  the  son  is  an 
infant,  the  presumption  of  advancement  will  not  be  rebutted,  as  the  acts  of 
the  father,  it  is  said,  may  be  referable  to  his  duty  as  guardian  of  his  son, 
*and  not  to  an  assumption  of  ownership  :  Loyd  v.  Read,  1  P.  Wms.  r*i  on  n 
608  3  Mumma  v.  Mumma,  2  Vern.  19 ;  Alleyne  v.  Alleyne,  2  J.  &  L.  ^  ^ 
544;  Lamplugh  Y.  Lamplugh,  1  P.  Wms.  Ill ;  Stileman  v.  Ashdown,  2  Atk. 
580;  Taylor  v.  Taylor,  1  Atk.  386;  Gorge's  case,  cited  2  Swanst.  600;  and 
see  Devoy  v.  Devoy,  26  L.  J.  N.  S.,  Ch.  390. 

The  Lord  Chief  Baron,  however,  in  the  principal  case,  expressed  himself 
dissatisfied  with  the  reasoning  which  refers  those  acts  of  the  father  to  his 
guardianship ;  and  in  Grey\.  Grey,  2  Swanst.  600,  Lord  Nottingham  observed, 
that,  "  plainly,  the  reason  of  the  resolution  stands  not  upon  the  guardianship, 
but  upon  the  presumptive  advancement." 

Even  where  the  son  is  adult,  it  seems  that  similar  acts  of  ownership  by  the 
father  will  not  prevent  the  presumption  of  advancement  from  arising,  especi- 
ally where  the  son  is  advanced  hut  in  part.  A  leading  authority  on  this  sub- 
ject is  Grey  v.  Grey,  2  Swanst.  299 ;  S.  C,  Finch,  338.  In  that  case  the 
father  received  the  profits  of  the  estate  purchased  in  the  name  of  his  son  for 
twenty  years,  made  leases,  took  fines,  inclosed  part  of  the  estate  in  a  park, 
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built  much,  and  provided  materials  for  more  buildings,  gave  directions  for  a 
settlement,  and  treated  for  a  sale  of  the  estate,  yet,  after  all  this,  it  was  decided 
by  Lord  Nottingham,  after  much  consideration,  that  the  purchase  by  the  father 
in  the  son's  name  was  an  advancement.  "  In  all  cases  whatsoever,"  said  his 
Lordship,  ^'  where  a  trust  shall  be  between  father  and  son,  contrary  to  the  con- 
sideration and  operation  of  law,  the  same  ought  to  appear  upon  very  plain, 
and  coherent,  and  binding  evidence,  and  not  by  any  argument  or  inference 
from  the  father's  continuing  in  possession  and  receiving  the  profits,  which 
sometimes  the  son  may  not  in  good  manners  contradict,  especially  where  he  is 
advanced  hut  in  part ;  and  if  such  inference  shall  not  be  made  from  the 
father's  perception  of  profits,  it  shall  never  be  made  from  any  words  between 
them  in  common  discourse ;  for,  in  those,  there  may  be  great  variety  and  some- 
times apparent  contradiction.  Therefore,  where  the  proof  is  not  clear  and 
manifest,  the  Court  ought  to  follow  the  law,  and  it  is  very  safe  so  to  do  :" 
Finch,  340 ;  see,  however,  Murless  v.  Franhlin,  1  Swanst.  171.  Upon  the 
same  principle,  in  Sidmouth  v.  Sidmouth,  2  Beav.  447,  where  moneys  were 
invested  in  the  funds  by  a  father  in  the  name  of  his  son,  the  dividends  of 
which  were  received  by  the  father  during  his  life,  under  a  power  of  attorney 
from  his  son,  it  was  held,  after  his  death,  that  this  was  an  advancement,  and 
that  the  funds  belonged  to  the  son. 

Where,  however,  a  son  is  fulli/  advanced^  the  father's  entering  into  posses- 
sion, and  into  the  receipt  of  the  rents  or  profits  of  property  purchased  in  his 
r*l  821  ^^^'®  uame,  mai/  be  *considered  as  evidence  of  a  trust.  See  Grei/  v. 
■-        -•   Gre^/,  2  Swanst.  600. 

The  presumption  of  advancement  may  be  rebutted  by  evidence  of  facts 
showing  the  father's  intention  that  the  son  should  take  property,  purchased  in 
his  name,  as  a  trustee,  and  not  for  his  own  benefit.  Such  facts,  however, 
must  have  taken  place  antecedently  to,  or  contemporaneously  with,  the  pur- 
chase, or  else  immediately  after  it,  so  as  to  form,  in  fact,  part  of  the  same 
transaction,  ( Grei/  v.  Grei/,  2  Swanst.  594 ;  Redington  v.  Redington,  3  Ridg. 
106,  177,  194 ;  Murless  v.  Franklin,  1  Swanst.  17,  19 ;  Sidmouth  v.  Sid- 
mouth, 2  Beav.  447;  Scawin  v.  Scawin,  1  Y.  &  C.  C.  C.  65;  Pranherd  v. 
Prankerd,  1  S.  &  S.  1 ;  Cristy  v.  Courtenay,  13  Beav.  26 ;  Collinson  v. 
Collinson,  3  De  Gr.  Mac.  &  Gr.  409  :)  but  subsequently  facts  will  not  be  admissi- 
ble in  evidence  to  show  the  intention  of  the  father  against  the  presumption  of 
advancement.  Thus,  a  devise  of  the  property,  as  in  the  principal  case,  (^Mum- 
ma  V.  Mumma,  2  Vern.  19 ;  Crahb  v.  Crabh,  1  My.  &  K.  511 ;  Skeats  v. 
Skeats,  2  Y.  &  C.  C.  C.  9,)  or  a  mortgage,  {Back  v.  Andrew,  2  Vern.  110,) 
or  a  demise  of  copyholds  by  a  license  obtained  subsequently  to  the  purchase  in 
the  name  of  the  child,  (Murless  v.  Franklin,  1  Swanst.  13,)  will  be  inefi"ec- 
tual :  secus,  where  the  license  to  lease  is  obtained,  or  a  surrender  to  the  use 
of  a  will  is  made  at  the  same  court  as  the  grant :  Swift  v.  Davis,  8  East, 
354,  n.;  Prankerd-v.  Prankerd,  1  S.  &  S.  1. 

The  presumption  of  advancement  may  also  be  rebutted  by  evidence  of  parol 
declarations  of  the  father  contemporaneous  with,  but  not  by  any  of  his  decla- 
rations made  subsequent  to,  the  purchase :  Elliot  v.  Elliot,  2  Ch.  Ca.  231 ; 
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Woodman  v.  Morrell,  2  Freem.  33 ;  Birch  v.  Blagrave,  Amb.  266 ;  Finch  v. 
Finch  J  15  Yes.  51 ;  Redington  v.  Redington,  3  Kidg.  106  ;  Sidmouth  v.  /S'ic?- 
mouth,  2  Beav.  456.  But  where  a  person  had  transferred  stock  into  the  joint 
names  of  himself,  wife,  and  child,  and  had  regularly  received  the  dividends ; 
Sir  J.  Stuart,  Y.  C,  some  years  after  the  transfer,  received  the  evidence  of  the 
husband  and  wife  as  to  his  intention  at  the  time  of  the  transfer,  in  order  to 
repel  the  presumption  of  advancement :  Bevoy  v.  Bevoy,  26  L.  J.  N.  S.,  Ch. 
290;  3  Jur.  N.  S.  79 ;  see  also  Stone  v.  Stone,  3  Jur.  N.  S.  708. 

A  fortiori,  parol  evidence  may  be  given  by  the  son  to  show  the  intention  of 
the  father  to  advance  him  -,  for  such  evidence  is  in  support  both  of  the  legal 
interest  of  the  son  and  of  the  equitable  presumption  :  Lamjplugh  v.  Bamplughj 
1  P.  Wms.  113 ;  Redington  v.  Redington^  3  Ridg.  182, 195 ;  Taylor  v.  Taylor ^ 
1  Atk.  386. 

The  acts  and  declarations  of  the  father  subsequent  to  the  *purchase  r^f,-.  oq-i 
may  be  used  in  evidence  against  him  by  the  son,  although  they  could 
not,  as  we  have  before  seen,  be  used  by  the  father  against  the  son  :  (Reding- 
ton V.  Redington,  3  Ridg.  195,  197 ;  Sidmouth  v.  Sidmouth,  2  Beav.  455 ;) 
and  the  better  opinion  seems  to  be,  that  the  subsequent  acts  and  declarations 
of  the  son  can  be  used  against  him  by  the  father  where  there  is  nothing  show- 
ing the  intention  of  the  father,  at  the  time  of  the  purchase,  sufficient  to 
counteract  the  effect  of  those  declarations :  Sidmouth  v.  Sidmouth,  2  Beav. 
455;  Scawin  v.  Scawin,  1  Y.  &  C.  C.  C.  65;  Fole  v.  Fole,  1  Yes.  76;  see, 
however,  Murless  v.  Franklin,  1  Swanst.  20. 

Evidence,  however,  will  not  be  admissible  to  rebut  the  presumption  of 
advancement  where  the  object  of  the  evidence  is  to  show  that  the  person  who 
made  the  transfer  intended  it  to  take  effect  in  fraud  of  the  law.  See  Childers 
V.  Childers,  3  K.  &  J.  310 ;  there  a  father  conveyed  by  registered  deed  900 
acres  of  land  in  the  Bedford  Level  to  his  son  in  order  to  make  him  eligible 
as  a  bailiff.  The  son  shortly  afterwards  died,  without  being  aware  of  the  con- 
veyance, and  without  having  been  elected  bailiff.  It  was  held  by  Sir  W. 
Page  "Wood,  Y.  C,  that  the  gift  was  irrevocable,  and  that  the  heir  of  the  son 
was  entitled  to  it  for  his  own  benefit.  "  I  cannot,"  said  his  Honor,  "  allow  the 
plaintiff  to  say,  ^  I  intended  this  deed  to  operate  in  fraud  of  the  law.' "  Upon  the 
discovery  of  fresh  evidence  in  this  case  the  order  of  the  Yice  Chancellor  was 
discharged,  and  leave  was  given  to  amend  the  bill.     See  5  W.  R.  793,  L.  J. 

As  to  the  presumption  of  advancement  of  a  wife  being  rebutted  on  a  pur- 
chase by  a  husband  of  stock  in  the  joint  names  of  himself  and  his  wife,  see 
Smith  V.  Warde,  15  Sim.  56,  and  Iloyes  v.  Kindersley,  2  Sm.  &  Giff.  195. 

In  the  case  of  an  advancement,  where  part  of  the  purchase-money  remains 
unpaid,  it  will  be  a  debt  payable  by  the  assets  of  the  father :  Redington  v. 
Redington,  3  Ridg.  106,  201. 

Where  an  advancement  is  made  by  a  person  largely  indebted  at  the  time, 
it  will  be  void  under  the  13  Eliz.  c.  5,  as  against  his  creditors :  Christy  v. 
Courtenay,  13  Beav.  96,  101 ;  Barrack  v.  M'Cidloch,  3  K.  &  J.  110. 

And  where  the  relation  of  client  and  solicitor  subsists  between  the  parent 
and  child,  the  ordinary  presumption  in  favor  of  the  transaction  being  a  gift, 
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will  be  excluded,  and  the  burden  of  proof,  as  to  its  validity,  will  be  thrown 
upon  the  son  acting  as  solicitor ;  Garrett  v.  Wilkinson^  2  De  G.  &  Sm.  244. 


It  is  well  settled  in  this  country, 
under  statutes  similar  to  the  English 
Statute  of  Frauds,  that  if  a  person 
purchases  an  estate  with  his  own 
money,  and  the  deed  is  taken  in  the 
name  of  another,  the  trust  of  the  land 
results,  by  presumption  or  implication 
of  law,  and  without  any  agreement,  to 
him  who  advances  the  money;  and 
the  case  is  the  same  where  the  con- 
tract of  purchase  is  made  by  the  cestui 
qve  trust  personally,  and  where  it  is 
made  through  the  nominal  grantee  as 
his  agent :  such  trusts  are  not  within 
the  statute,  and  may  be  established 
by  parol,  notwithstanding  the  deed 
acknowledges  the  consideration  to  have 
been  paid  by  the  nominal  grantee; 
Jackson  V.  Steriiberghj  1  Johnson's 
Ca^es,  153, 155;  S.  C,  1  Johnson,  45 
n. ;  Foote  v.  Colviuj  3  Id.  216,  221 ; 
Jackson  v.  Matsdorf^  11  Id.  91,  96; 
Jackson  v.  Millsj  13  Id.  463 ;  Jack- 
son V.  Seelye,  16  Id.  107,  199 ;  For- 
syth V.  Clark,  3  Wendell,  638,  650; 
Guthrie  v.  Gardner,  19  Id.  414; 
Boyd  V.  M-Lean,  1  Johnson's  Chan- 
cery, 582,  586 ;  Botsford  v.  Burr,  2 
Id.  405,  409 ;  White  v.  Carpenter,  2 
Paige,  218,  238 ;  Kellogg  v.  Wood,  4 
Id.  579,  580;  Partridge  v.  Havens, 
10  Id.  618, 626;  LomershuryY.  Purdy, 
16  Barbour,  376 ;  Farunger  v.  Ram- 
say, 2  Maryland,  365;  Williams  v. 
Brown,  14  Illinois,  200 ;  Nichols  v. 
Thornton,  16  Id.  113 ;  Lloyd  v.  Car- 
ter, 5  Harris,  216;  Curd  v.  TJie  Lan- 
caster Bank,  Ohio  State  R.  1;  Wil- 
liams V.  Van  Tuyl,  2  Ohio  N.  S.  336 ; 
Barron  v.  Barron,  24  Vermont,  375 ; 
Peabody  v.  Tarhill,  2  Gushing,  236 ; 
Lynch  v.  Cox,  11  Id.  265;   Caple  v. 


M^  Galium,  27  Alabama,  461 ;  Beck  v. 
Grayhill,  4  Casey,  66;  Kisler  v. 
Kisler,  2  Watts,  323,  324;  Jackman 
V.  Ringland,  4  Watts  &  Sergeant, 
149,  150;  Page  v.  Page,  8  New 
Hampshire,  187,  195 ;  Buck  v.  Pike, 
2  Fairjfield,  9,  23 ;  Baker  v.  Vining, 
30  Maine,  121,  125 ;  Dorsey  et  al.  v. 
Clarke  et  al.^  4  Harris  &  Johnson, 
551,  556 ;  Neale  v.  Hagthrop,  3 
Bland,  551,  584 ;  Perry  et  al.  v.  Head 
et  al.,  1  Marshall,  46, 47 ;  Chapline's 
AdmW  V.  McAfee,  &c.,  3  J.  J.  Mar- 
shall, 513,  515;  Letcher  v.  Letcher^ s 
Heirs,  4  Id.  590,  592;  Jenison  v 
Graves,  2  Blackford,  441,  447;  Elliott 
v.  Armstrong,  Id.  199,  207 ;  Runnels 
V.  Jackson,  1  Howard's  Mississippi, 
858;  Powell  v.  Powell,  1  Freeman, 
134;  Talliaferro  v.  The  Heirs  of 
Talliaferro,  6  Alabama,  404,  406; 
Anderson  &  Bro's  v.  Jones  et  al.,  10 
Id.  401,  420 ;  Smitheal  v.  Gray,  1 
Humphreys,  491,  496 ;  Ensley  et  als. 
V.  Balentine  et  als.,  4  Id.  233,  234; 
Thomas  v.  Walker,  6  Id.  93,  95; 
Peabody  &  Another  v.  Tai^bill,  2 
Cushing,  227,  232  ;  Long  v.  Stei- 
ger,  Texas,  460.  "  The  substance  of 
the  cases  on  this  subject,"  said  the 
court  in  Newells  v.  Morgan  et  al.,  2 
Harrington,  225,  230,  in  the  language 
of  the  principal  case,  "  appears  to  be, 
that  the  trust  of  a  legal  estate,  whether 
freehold,  copyhold,  or  leasehold ;  whe- 
ther taken  in  the  names  of  the  pur- 
chasers and  others  jointly,  or  in  the 
name  of  others  without  that  of  the 
purchaser;  whether  in  one  name  or 
several;  whether  jointly  or  succes- 
sively, results  to  the  man  who  advan- 
ces the  purchase-money;  and  this  in 
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analogy  to  the  rule  of  the  common  law, 
that  where  a  feoffment  is  made  with- 
out consideration,  the  use  results  to 
the  feoffor."  The  trust  will  revert  to 
the  source  and  origin  of  the  considera- 
tion, whatever  may  be  its  character  or 
nature;  and  hence  land  set  off  or 
taken  in  payment  of  a  judgment,  held 
in  trust  for  another,  will  belong  in 
equity  to  the  latter,  and  not  to  the 
person  by  whom  the  judgment  is  re- 
covered, or  who  appears  on  the  record 
as  its  owner;  Peahody  v.  Tarhillj  2 
Cushing,  236. 

It  may  be  considered  also  as  settled 
in  this  country,  that  a  resulting  trust 
may  be  established  upon  parol  evi- 
dence against  the  answer  of  the  gran- 
tee denying  the  trust;  but  the  evi- 
dence must  be  full,  clear,  and  satisfac- 
tory; Boyd  Y.  M'Lean,  1  Johnson's 
Chancery,  582,  586;  Elliott  v.  Arm- 
strong, 2  Blackford,  199,  209 ;  Jeni- 
son  V.  Graves,  Id.  441,  447 ;  Blair  v. 
Bass,  4  Id.  540,  645;  Snelling  v. 
Utterhach,  &c.,  1  Bibb,  609,  610; 
Larhins  v.  Rhodes,  5  Porter,  196, 
207 ;  Enos  et  al.  v.  Hunter,  4  Grilman, 
211,  218 ;  Smith  et  al  v.  Sachettet  al., 
5  Grilman,  544 ;  Page  v.  Page,  8  New 
Hampshire,  187,  195 ;  Buck  v.  Pike, 
2  Fairfield,  9,  2.^;  Baher  v.  Vining, 
30  Maine,  121,  126.  There  is  no 
doubt,  also,  that,  here,  such  a  trust 
may  be  set  up  after  the  death  of  the 
nominal  purchaser:  see  Freeman  v. 
Kelly,  1  Hoffman,  90,  98.  A  result- 
ing trust  may  be  established  upon 
the  parol  declarations  or  acknowledg- 
ments of  the  person  in  whose  name 
the  conveyance  is  taken,  that  another 
paid  the  purchase-money,  which  will 
be  evidence  against  himself,  and 
against  those  claiming  under  him 
by  descent,  or  otherwise  than  as 
hona.  fide  purchasers  for  value ;  and 
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though  such  evidence  is  admitted  to 
be  most  unsatisfactory,  on  account  of 
the  facility  with  which  it  may  be  fabri- 
cated, and  the  impossibility  of  contra- 
dicting it,  and  the  total  alteration  of 
the  effect  which  the  slightest  mistake 
or  failure  of  recollection  may  cause, 
yet,  under  strict  caution,  it  is  compe- 
tent ground  for  a  decree,  and  if  plain 
and  consistent,  and  especially  if  corro- 
borated by  circumstances,  may  be  suffi- 
cient;  Malin  v.  Malin,  1  Wendell, 
626,  648,  649,  652,  653;  Harder  y. 
Harder,  2  Sandford,  17;j  21,  22 ;  and 
see  Smith  v.  Burnham,  3  Sumner, 
435,  438.     See  Bots/ord  v.  Burr,  2 
Johnson's  Chancery,  405,  411,  412 ; 
Snelling  v.    Utterhach,  &c.,  1  Bibb, 
609,  611.     The  doctrine  of  resulting 
trusts  from  payment  of  the  purchase- 
money  is  admitted  to  be  a  very  ques- 
tionable one,  and  is  acted  upon,  only 
with  great  caution,  and  the  circum- 
stances from  which  such  a  trust  is  to 
be  raised,  must  be  clearly  proved ;  Far- 
ingger  v.  Ramsay,  4  Maryland  Ch.  33 ; 
especially  if  much  time  has  elapsed; 
Botsford  V.  Burr,  409,  415;   Free- 
man V.  Kelly,  1  Hoffman,  90,  93,  98; 
Jachson  v.  Moore,  6  Cowen,  706,  726 ; 
Jackson  v.  Bateman,  2  Wendell,  570, 
573 ;   Carey  v.  Callan's  ExW,  &c.,  6 
B.  Monroe,  44,  45 ;  Baher  v.  Vining, 
30  Maine,  121,  126.     In  Strimpfler 
V.  Roberts,  6  Harris,  283,  the  lapse  of 
fifty-one  years  was  held  to  be  a  bar, 
and  the  court  intimated  that  the  same 
result  ought  to  follow,  in  every  case 
where  the  complainant  lies  by  during 
the   period  fixed   by  the   Statute  of 
Limitations  as  a  bar  to  the  assertion 
of  a  title  to  land  by  ejectment,  unless 
there  are  circumstances  which  explain 
and  excuse  his  inaction;  and  the  case 
of  Faringger  v.  Ramsay,  would  seem 
to  show,  that  the  fact  and  nature  of 
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the  payment  must  be  proved  explicit- 
ly, and  not  be  a  mere  inference  or  de- 
duction, however  probable,  from  the 
facts  and  circumstances. 

The  whole  foundation  of  a  resulting 
trust  of  this  nature,  is  the  payment  of 
the  money  by  the  cestui  que  trust,  or 
by  the  trustee,  with  funds  which  are, 
in  equity,  the  funds  of  the  cestui  que 
trust;  Russell  v.  Allen,  10  Paige, 
249 ;  The  Earrishurg  Bank  v.  Tyler, 
3  W.  &  S.  373;  Kirkpatrick  v. 
M' Donald,  1  Jones,  393 ;  Smith  v. 
Burnham,  3. Sumner,  435.  A  parol 
agreement  that  another  shall  be  in- 
terested in  the  purchase  of  lands,  or  a 
parol  declaration  by  the  purchaser 
that  he  buys  for  another,  without  an 
advance  of  money  by  that  other,  will 
not  create  a  resulting  trust ;  Kisler  v. 
Kisler,  2  Watts,  323.  If  a  person 
takes  a  conveyance  of  lands  in  his  own 
name,  and  pays  for  them  with  his  own 
money,  parol  evidence  that  he  was 
employed  to  do  this  as  agent  for  an- 
other, whatever  other  equity  it  may 
raise,  will  not  create  a  resulting  trust 
of  the  land  by  implication  of  law  /  and 

1  Whatever  the  limits  of  the  exception, 
which  withdraws  trusts,  arising  bj  impli- 
cation or  construction  of  law  from  the 
operation  of  the  statute,  may  have  been 
formerly,  they  now  extend  suflSciently  far 
to  embrace  every  trust  growing  out  of  the 
relations  which  subsist  between  the  parties, 
independently  of  and  apart  from  the  agree- 
ment or  declarations  of  the  person  sought 
to  be  charged  as  trustee.  Thus,  a  purchase 
by  an  executor,  trustee,-or  agent,  in  fraud 
or  violation  of  the  duty  imposed  by  his 
office,  or  of  the  confidence  reposed  in  him 
by  the  principal,  will  give  rise  to  a  trust, 
whether,  (as  the  better  opinion  would  seem 
to  be,)  the  character  and  nature  of  the  trans- 
action be  proved  by  the  testimony  of  wit- 
nesses or  by  written  evidence,  ante,  221; 
for,  under  these  circumstances,  the  trust  fol- 
lows and  is  deduced  by  equity  from  the  res 


therefore,  if  the  party  who  sets  up  a 
resulting  trust,  made  no  payment,  he 
cannot  show  by  parol  proof  that  the 
purchase  was  made  for  his  benefit,  or 
on  his  account;  Botsford  v.  Burr ; 
Freeman  v.  Kelly ;  Lathrop  v.  Hoyt, 
7  Barbour's  S.  C.  60,63;  Smithy. 
Burnham,  3  Sumner,  435, 462  ;  Pin- 
nock  V.  Clough,  16  Vermont,  501, 
506,  509;  Dorsey  et  al.  v.  Clarke 
et  al.,  4  Harris  &  Johnson,  551,  557; 
Fischli  V.  Dumaresly,  3  Marshall,  23 ; 
Thompson  v.  Branch,  Meigs,  390, 
394;  Ensley  et  als.  v.  Balentine  et  als., 
4  Humphreys,  233,  235 ;  PeehUs  v. 
Reading,  8  Sergeant  &  Rawle,  484, 
492 ;  Lynn  v.  Lynn  et  al.,  5  Grilman, 
602,  620 ;  or,  as  it  has  been  frequently 
expressed  in  the  Pennsylvania  deci- 

gestse,  not  from  contract  or  intention,  and 
the  res  gestse  may  always  be  proved  by  oral 
testimony,  because,  from  the  nature  of 
things,  they  can  seldom  be  evidenced  in  any 
other  way.  And  it  is,  perhaps,  hardly  too 
much  to  say,  that  whenever  one  man  re- 
tains or  withholds  land  in  fraud  of  another, 
whether  the  fraud  be  actual  or  construc- 
tive, equity  will  decree  a  trust  for  the 
latter,  the  statute  being  meant  to  suppress 
fraud,  and  not  to  protect  or  encourage  it ; 
Jenkins  v.  Eldridge,  3  Story,  181,  291  ; 
Morey  v.  Herrick,  6  Harris,  125,  128; 
Brown  v.  Dysinger,  1  Rawle,  408  ;  Eoge  v. 
Hoge,  Id.  163,  214;  2  Story's  Equity  Juris- 
prudence, 68;  Hill  on  Trustees,  21]  post, 
note  to  Woollam  v.  Hearn,  vol.  2. 

Trusts  thus  deduced  from  facts  and  cir- 
cumstances, or  from  the  relation  in  which 
the  parties  stand  to  each  other,  are  per- 
haps more  accurately  described  as  con- 
structive trusts  than  as  trusts  by  operation 
of  law;  Hill  on  Trustees,  144:  although 
the  latter  name  has  also  been  applied  to 
them  by  judges  of  great  authority ;  Church 
V.  Sterling,  16  Conn.  388,  401 ;  but  how- 
ever called,  they  unquestionably  have  their 
origin  in  principles,  which  are  paramount 
to  and  independent  of  the  intention  of 
those  who  are  charged  with  or  affected  by 
them. 
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sions,  unless  there  is  something  more 
in  tlie  transaction  than  is  implied  from 
the  violation   of  a   parol  agreement, 
there  is  no  resulting  trust;  see  Jack- 
man  Y.  Ringland,  4  Watts  &  Sergeant, 
149,  150 ;   Smith  v.  Smith,  3  Casey, 
180;    Sharp   v.  Long,  4   Id.   434; 
Walker  v.  Brenagerd,  13  Smedes  & 
Marshall,  723,  765,  where  the  cases 
are  collected;  and  see  Sample  y.  Coul- 
son,   9  Watts   &   Sergeant,    62,    66. 
Payment  or  advance  of  the  purchase- 
money  hefore,  or  at  the  time  of,  the 
purchase   is   indispensable;   a   subse- 
quent payment  will  not,  by  relation, 
attach  a  trust  to  the  original  purchase; 
for  the  trust  arises  out  of  the  circum- 
stance that  the  money  of  the  real,  and 
not  of  the  nominal  purchaser,  formed, 
at  the  time,  the  consideration  of  that 
purchase,  and  became  converted  into 
land;    Botsford  v.   Burr;    Steer e  v. 
Steere,  5  Johnson's  Chancery,  1,  19, 
20 ;  Jackson  v.  Moore,  6  Cowen,  706, 
726;  Freeman  v.  Kelly,  1  HoflFman, 
90,  93 ;  White  v.  Carpenter,  2  Paige, 
218,  238;  PennockY.  Clough,  16  Ver- 
mont,   501,   506;   Page  v.  Page,  8 
New  Hampshire,  187,  196 ;  Buck  v. 
Pike,  2  Fairfield,  9,  24;    Conner  v. 
Lewis,  16  Maine,  268,  274;   Graves 
V.  Dugan,  6  Dana,  331,  332 ;  Foster 
Y.  The  Trustees  of  the  Athenceum,  3 
Alabama,  302,  309 ;  Wallaces  v.  Mar- 
shall, &c.,  9  B.  Monroe,  148-,  155; 
Gee  Y.   Gee,  2   Sneed,  395.     ^^The 
trust,^'  said  Chancellor  Kent,  in  Bots- 
ford Y.  Burr,  2  Johnson's  Chancery, 
405,  414,  415,  "  must  have  been  co- 
eval with  the  deeds,  or  it  cannot  exist 
at  all.     After  a  party  has  made  a  pur- 
chase with  his  own  moneys  or  credit, 
a  subsequent  tender,  or  even  re-im- 
bursement,  may  be  evidence  of  some 
other  contract,  or  the  ground  of  some 
other  relief,  but  it  cannot,  by  any  re- 


trospective effect,  produce  the  trust  of 
which  we  are  speaking.     There  never 
was  an  instance  of  such  a  trust  so 
created,  and  there  never  ought  to  be, 
for  it  would  destroy  all  the  certainty 
and  security  of  conveyances  of  real 
estate.    The  resulting  trust,  not  with- 
in the  Statute  of  Frauds,  and  which 
may   be   shown   without   writing,  is 
when  the  purchase  is  made  with  the 
proper  moneys  of  the  cestui  que  trust, 
and  the  deed  not  taken  in  his  name. 
The  trust  results  from  the  original 
transaction,  at  the  time  it  takes  place, 
and  at  no  other  time ;  and  it  is  found- 
ed on  the  actual  payment  of  money, 
and  on  no  other  ground.     It  cannot 
be  mingled  or  confounded  with  any 
subsequent  dealings  whatever.     They 
are  governed  by  different  principles, 
and  the  doctrine  of  a  resulting  trust 
would  be  mischievous  and  dangerous, 
if  we  once  departed  from  the  simpli- 
city of  this  rule.''     ^' After  the  legal 
title  has  once  passed  to  the  grantee 
by  the  deed,"  said  another  Chancellor, 
in  Rogers  v.  Murray,  3  Paige,  390, 
398,  ^^  it  is  impossible  to  raise  a  re- 
sulting trust  so  as  to  devest  that  legal 
estate,  by  the  subsequent  application 
of  the  funds  of  a  third  person  to  the 
improvement  of  the  property,  or  to 
satisfy   the   unpaid   purchase-money. 
The  resulting  trust  must  arise,  if  at 
all,  at  the  time  of  the  execution  of  the 
conveyance."      Accordingly,    it    has 
been  held  that  if  one  of  two  partners 
buys  in  his  own  name,  and  gives  his 
own   bond  and  mortgage,  and  after- 
wards pays  out  of  partnership  funds, 
a  resulting  trust  will  not  thereby  be 
created,   unless   it   be   unequivocally 
shown  that  there  was  an  agreement  at 
the   time  of  the   purchase  that  the 
funds  should  be  so  appropriated;  For- 
syth V.  Clarke,  3  Wendell,  638,  651. 
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[A  note  or  other  security  given  by  a 
third  party  for,  and  paid  afterwards 
out  of  the  funds  of  the  cestui  que 
trust,  may,  however,  be  a  sufl&cient 
payment;  More)/  v.  Herrick,  6  Har- 
ris, 123;  Lounshury  v.  Furdy,  16 
Barbour,  380;  and  this  is  equally 
true  of  money  advanced  or  loaned 
to  him  by  a  third  person ;  Gomez  v. 
The  Tradesmen's  Bank,  4  Sandford's 
S.  C,  106;  Smith  v.  Sacket,  5  Gil- 
man,  534,  or  even  by  the  person 
sought  to  be  charged  with  the  trust, 
because  he  will  be  equally  entitled  to 
repayment,  whether  the  land  rises  or 
falls  in  value ;  Paige  v.  Paige,  8  New 
Hampshire,  187 ;  Runnels  v.  Jackson, 
1  Howard,  Miss.  358;  and  may,  by  an 
express  or  implied  agreement,  have  an 
equitable  lien  upon  it  for  repayment ; 
Reeve  Y.  Strawn,  14  Illinois,  94;  Fer- 
guson V.  Sutphen,  3  Gilman,  547; 
Coates  V.  Woodsvjorth,  13  Illinois,  634 ; 
post,  note  to  WooUam  v.  Hearn,  vol.  2. 
Hence,  proof  that  part  of  the  consi- 
deration of  a  deed  to  a  father,  consisted 
of  money  belonging  to  his  daughter, 
and  that  the  rest  was  paid  by  him  for 
her  benefit,  as  an  advancement,  will 
create  a  trust  in  the  whole  land  for 
the  daughter;  Beck  v.  Grayhill,  4 
Gasey,  66.] 

There  is  no  doubt  that  payment  of 
part  of  the  purchase-money  will  create 
a  resulting  trust  to  the  extent  of  that 
payment ;  Botsford  v.  Burr,  2  John- 
son's Chancery,  405,  410 ;  Furdy  v. 
Furdy,  3  Maryland  Ch.  Decisions, 
547 ;  Bank  v.  Swazey,  35  Maine,  81; 
Shoemaker  v.  Smith,  11  Humph. 
81;  Fierce  v.  Pierce,  7  B.  Monroe, 
433 ;  Duffield  v.  Wallace,  S.  &  R.  521; 
Morey  v.  Herrick,  6  Harris,  123; 
and  a  joint  advance  of  money  for  a 
-purchase,  raises  a  corresponding  re- 
sulting trust ;  Ross  v.  Hegeman,  2  Ed- 


wards, 373,  375 ;  Larkins  v.  Rhodes, 
5  Porter,  196,  200.  If  a  joint  deed 
be  made  to  several  who  pay  unequally, 
a  trust  in  the  land  results  to  each  pro 
tanto  of  the  amount  paid  by  each ;  and 
where  an  executory  contract  of  joint 
purchase  was  entered  into,  and  sepa- 
rate notes  executed  to  the  vendor  for 
the  amounts  to  be  paid  by  each,  it 
was  held  that  an  equitable  trust  arose 
in  favor  of  each,  pro  tanto  of  the  con- 
sideration promised  to  be  paid  by  each, 
which  chancery,  upon  full  payment, 
would  specifically  enforce  by  decree- 
ing a  conveyance  accordingly;  Bro- 
thers V.  Porter  et  al.,  6  B.  Monroe, 
106,  107, 108.  See  Bogert  v.  Ferry, 
17  Johnson,  351 ;  Jackson  v.  Bate- 
man,  2  Wendell,  570,  573.  But  the 
amounts  paid  by  the  difi"erent  parties 
must  be  shown  with  certainty;  and 
no  case,  it  was  recently  said,  has  been 
found  where  a  resulting  trust  has 
been  held  to  arise  upon  payments 
made  in  common  by  the  one  asserting 
his  claim,  and  the  grantee  in  the  deed, 
when  the  consideration  is  set  forth  in 
the  deed  as  moving  solely  from  the 
latter,  when  the  amount  belonging  to 
one  and  the  other  is  uncertain,  and 
unknown,  even  to  those  who  make  the 
payments ;  and  no  satisfactory  evi- 
dence is  offered  exhibiting  the  portion, 
which  was  really  the  property  of  each ; 
Baker  v.  Vining,  30  Maine,  121,  127. 
The  trust  which  results  by  implica- 
tion and  operation  of  law,  from  the 
payment  of  the  purchase-money  or  of 
a  part  of  it,  and  without  any  agree- 
ment, is  a  pure  and  simple  trust  of 
the  ownership  of  the  land :  it  is  not 
an  interest  in  the  proceeds  of  the  land, 
nor  a  lien  upon  it  for  the  advance,  nor 
an  equity  or  right  to  a  sum  of  money 
to  be  raised  out  of  it,  or  upon  the  se- 
curity of  it.     Such  rights  arise  from 
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special  agreements,  and  are  the  sub- 
jects of  express  trusts ;  or  where  im- 
plied, it  is  from  other  circumstances 
than  the  mere  ownership  of  the  pur- 
chase-money. There  can  be  no  re- 
sulting trust  of  an  estate  to  a  particu- 
lar extent  of  its  value,  leaving  the  re- 
sidue of  its  value  in  the  grantee;  nor 
can  an  estate  result  to  one  who  pays 
the  consideration,  as  a  pledge  or  secu- 
rity for  its  payment:  such  interests 
may  be  created  or  secured  by  mort- 
gage, lien,  or  express  trusts.  What 
is  known  as  a  resulting  trust  is  a  com- 
plete trust  of  original  ownership,  and 
it  is  nothing  else.  Therefore,  to  make 
a  partial  payment  create  a  resulting 
trust  at  all,  the  money  must  be  paid 
as  a  definite  aliquot  part  of  the  con- 
sideration of  the  purchase ;  and  then 
the  trust  will  be  of  an  aliquot  part  of 
the  whole  estate  in  the  property :  but 
unless  the  payment  or  advance  be  of 
a  definite  part  of  the  consideration 
money,  as  such,  no  trust  will  result 
by  implication  of  law,  and  without 
agreement;  White  v.  Carpenter,  2 
Paige,  218,  238,  239,  240,  241; 
Say  re  v.  Townsend,  15  Wendell,  647, 
650;  Freeman  v.  Kelly,  1  Hoffman, 
90,  96 ;  Evans'  Estate,  2  Ashmead, 
470,  482;  Smith  v.  Burnham,  3 
Sumner,  435,  462,  463.  [It  has, 
however,  been  said,  that  when  a  pur- 
chase is  made  with  funds  furnished 
jointly  by  two,  and  there  is  no  suffi- 
cient proof  of  the  amount  advanced 
by  each,  the  presumption  will  be, 
that  the  shares  of  each  were  equal ; 
SJioemaker  v.  Smith,  11  Humphreys, 
81 ;  and  it  would  seem  plain,  that 
when  the  doubt  or  uncertainty  arises 
from  the  failure  of  a  buyer  who  has 
been  acting  on  behalf  of  others,  to 
keep  accurate  accounts,  or  from  his 
having  confused  the  funds  of  his  prin- 


cipals with  his  own,  it  should  be  solved 
by  making  every  reasonable  inference 
against  him,  and  in  favor  of  those 
whose  remedy  is  embarrassed  by  his 
negligence;  Seaman  v.  Cook,  14 
Illinois,  36.] 

If  a  trustee,  or  agent  of  any  de- 
scription, lay  out  the  money  which  he 
holds  in  his  fiduciary  character,  in 
the  purchase  of  land,  and  take  the 
conveyance  to  himself,  the  person  en- 
titled to  the  money,  may,  at  his  elec- 
tion, charge  the  trustee  personally,  or 
follow  the  money  into  the  land,  and 
claim  the  purchase  as  made  in  trust  for 
him,  and  he  may  establish  such  a  trust 
by  parol  evidence;  DujffieldY.  Wallace, 
2  S.  &  R.  521 ;  Kisler  v.  Kisler,  2 
Watts^  323 ;  The  Harrishurg  Bank, 
V.  Tyler,  3  W.  &  S.  373;  Wilhelm 
V.  Folmer,  6  Barr,  296 ;  Kirkpatrick 
V.  McDonald,  1  Jones,  393 ;  Oliver 
V.  Pitt,  3  Howard,  401 ;  Seaman  v. 
Cook,  14  Illinois,  301;  Williams 
V.  Soiling sworth,  1  Strobhart's  Eq. 
103;  Garrett  v.  Garrett,  Id.  96; 
The  Methodist  Church  v.  Jaques,  1 
Johnson,  450;  Iloffit  v.  M' Donald, 
11  Humphreys,  437;  Hill  on  Trus- 
tees, 142,  note  1;  Valle  v.  Bryan, 
19  Missouri,  423 ;  Neill  v.  Keese,  13 
Texas,  187 ;  and  in  like  manner,  a 
purchase  by  one  partner  with  partner- 
ship funds,  will  create  a  resulting 
trust  in  the  firm ;  Freeman  v.  Kelly, 
1  Hoffman,  90,  94 ;  Smith  v.  Burn- 
ham,  3  Sumner,  435,  462;  Philips 
et  al.  V.  Cramond  et  al.,  2  Washing- 
ton's C.  C.  441,445;  Turner  v.  Peti- 
grew  elals.,  6  Humphreys,  438,  439  ; 
Harrishurg  Bank  v.  Tyler,  3  Watts  & 
Sergeant,  373,  378,  ante;  under  such 
circumstances,  the  principal,  or  cestui 
que  trust,  is  entitled  to  the  money  or 
the  land,  at  his  option,  and  may  use 
his  hold  on  the  land  as  the  means  of 
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getting  the  money,  which  distinguish- 
es this  case  from  those,  where  the  mo- 
ney of  one  man  is  invested  in  the  pur- 
chase of  land,  with  his  consent  and 
approbation,  and  a  deed  taken  in  the 
name  of  another,  which  may  give  a 
right  to  the  land,  but  necessarily  pre- 
cludes all  claim  to  the  money;  Lench 
V.  Lench,  10  Vesey,  511 ;  17  Id.  58 ; 
Wallace  v.  Duffield,  2  S.  &  K.  521, 
629. 

A  similar  result  will  follow  from 
a  purchase  by  a  husband  with  the 
proceeds  or  accumulations  of  the 
separate  estate  of  his  wife,  or  with 
'  money  bequeathed  in  trust  for  her 
benefit,  whether  the  deed  is  made  in 
his  own  name  or  in  that  of  a  third  per- 
son ',  The  Methodist  Church  v.  JaqueSj 
1  Johnson's  Ch.  450 ;  3  Id.  77;  Dick- 
enson V.  Codwise,  1  Sandford's  Ch. 
214  ;  Pinney  v.  Fellows,  15  Vermont, 
325;  Barron  v.  Barron,  24  Id.  375; 
Lathrop  V.  Gilbert,  2  Stockton's  Ch. 
345;  Lench  v.  Lench,  10  Vesey, 
511 ;  but  not  as  it  would  seem  from  a 
purchase  out  of  the  wife's  savings, 
from  money  given  to  her  by  her  hus- 
band, or  acquired  by  her  own  industry, 
after  marriage,  unless  the  circum- 
stances are  such  as  to  invest  her  with 
a  specific  ownership  of  the  money,  apart 
from,  and  before  the  investment ;  Ray- 
hold  V.  Rayhold,  8  Harris,  308  ;  Mer- 
rill V.  Smith,  37  Maine,  394;  Hen- 
derson V.  Warmach,  27  Mississippi, 
830 ;  although  a  trust  may,  no  doubt, 
be  raised  in  favor  of  the  wife,  as  against 
a  third  person,  by  proof  that  her  hus- 
band paid  the  purchase-money  for  her 
benefit,  out  of  his  own  funds;  Ray- 
hold  V.  Rayhold;  Pinney  v.  Fellows ; 
Farley  v.  Blood,  10  Foster,  354. 
A  resulting  trust  may,  in  all  cases, 
be  rebutted;  and  it  is  well  settled, 
that  it  may  be  rebutted  by  parol  evi- 


dence, or  circumstances.  The  rule  is 
general,  that  an  equity  founded  on 
parol,  may  be  rebutted,  put  down,  or 
discharged  by  parol  proof;  3fyers  v. 
Myers,  1  Casey,  100.  A  resulting 
trust  is  a  mere  creature  of  equity, 
founded  upon  presumptive  intention, 
and  designed  to  carry  that  intention 
into  eifect,  not  to  defeat  it.  It  will 
not  attach  in  the  person  paying  the 
purchase-money,  if  it  was  not  the  in- 
tention of  either  party  that  the  estate 
should  vest  in  him.  It  will  therefore 
not  be  raised  in  opposition  to  the  de- 
claration of  the  person  who  advances 
the  money,  nor  in  opposition  to  the 
agreement  of  the  parties  on  which  the 
conveyance  is  founded,  or  to  the  ob- 
vious purpose  and  design  of  the  trans- 
action; Botsford  V.  Burr,  2  John- 
son's Chancery,  405,  416;  Steere  v. 
Steere,  5  Id.  1,  18,  19;  Squire  v. 
Harder,  1  Paige,  494,  495;  White  v. 
Carpenter,  2  Id.  218,  265 ;  Philips 
et  al.  V.  Cramond  et  al.,  2  Washing- 
ton's C.  C.  441,  445;  M'Guire  et  al. 
V.  M'Gowen  et  al.,  4  Dessaussure, 
487,  491;  Page  v.  Page,  8  New 
Hampshire,  187,  195;  Elliott  v. 
Armstrong,  2  Blackford,  199,  213; 
Sedge  v.  Morse,  16  Johnson,  199; 
nor,  if  the  purpose  was  a  fraudulent 
one,  will  it  be  raised  in  favor  of  the 
person  committing  the  fraud;  Pro- 
seus  V.  M^Intyre,  5  Barbour's  S,  Ct. 
425,  434  ;  Ford's  Ex's,  &c.  v.  Lewis, 
10  B.  Monroe,  127.  Proof  that  a 
resulting  trust  was  intended  to  defraud 
or  delay  creditors,  will,  therefore,  be 
sufficient  to  prevent  a  decree  in  favor 
of  the  complainant;  Baldwins.  Camp- 
field,  4  Halsted's  Ch.  891;  both  law  and 
equity  refusing  to  interfere  as  between 
wrong  doers,  and  leaving  each  in  the 
position  in  which  his  own  acts  and 
those  of  his  accomplices  have  placed 
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him  ',  Murphey  v.  Huhertj  4  Harris, 
50;  Brantley  v.  West,  27  Alabama, 
542.  And  the  case  of  Baldwin  v. 
Campjield  would  seem  to  show  that 
the  court  will  take  notice  of  the 
fraud,  when  disclosed  by  the  evidence, 
although  not  appearing  on  the  face  of 
the  pleadings,  nor  set  up  by  the  re- 
spondent. But  it  is  hardly  necessary 
to  say,  that  the  creditors  may  prove 
the  real  nature  of  the  transaction,  and 
have  a  decree  for  their  benefit,  as  they 
might  in  any  other  case  of  the  frau- 
dulent or  voluntary  disposition  of  the 
property  of  a  debtor;  Kennard  v. 
M' Right,  2  Barr,  38;  Guthrie  v. 
Gardner,  19  Wend.  414;  Jachson 
V.  Forrest,  2  Barbour's  Ch.  576; 
Newett  V.  Morgan,  2  Harrington, 
225 ;  Watson  v.  Le  Row,  6  Barbour, 
487;  Rucker  v.  Ahell,  8  B.  Monroe, 
566 ;  Bauskett  v.  Holsenhach,  2  Rich- 
ardson, 624. 

Moreover,  a  resulting  trust  will  not 
be  raised  in  opposition  to  the  law  of 
the  land,  and  therefore  not  in  favor 
of  an  alien  incapable  of  holding.  The 
law  never  casts  a  legal  or  equitable 
estate  upon  one  who  has  no  right  or 
capacity  to  hold  it ;  therefore,  where 
an  alien  purchases  land  and  takes  an 
absolute  conveyance  in  the  name  of  a 
citizen,  without  any  agreement  or  de- 
claration of  a  trust,  a  resulting  trust 
will  not  be  raised  by  operation  of  law, 
in  favor  of  the  alien  who  cannot  hold 
the  land ;  Leggett  v.  Dubois,  5  Paige, 
114,  117' ;  Philips  v.  Cramond,  2  W. 
C.  C.  R.  441.  In  like  manner,  no 
resulting  trust  can  arise  in  contraven- 
tion of  the  language  or  policy  of  a 
statute,  as  when  the  purpose  is  to  do 
that  through  the  medium  of  a  trustee 
which  the  cestui  que  trust  would  not 
do  in  his  own  person;  Alsworth  v. 
Cordhy,  31  Mississippi,  32. 


The  presumption  of  a  resulting 
trust  is  fully  rebutted,  or  no  such  pre- 
sumption arises,  where  a  parent  ad- 
vances the  purchase-money,  and  takes 
the  conveyance  in  the  name  of  his 
child.  A  purchase  by  a  father  in  the 
name  of  his  son  who  is  not  provided 
for,  is  presumptively  an  advancement 
of  the  son,  and  no  trust  results  to  the 
parent;  although  this  presumption 
may  be  rebutted;  Partridge  v.  Ha- 
vens, 10  Paige,  618,  626 ;  Proseus  v. 
MIntyre,  5  Barbour's  S.  Ct.  425, 
432;  Tremper  v.  Barton,  Jr.,  18 
Ohio,  418,  423;  Butler  v.  M.  Ins. 
Co.  et  al.,  14  Alabama,  777  ;  Stanley 
V.  Brannon,  6  Blackford,  194,  195 ; 
Dennison  v.  Goehring,  7  Barr,  180, 
182,  note ;  Douglass  v.  Brien,  4  Bich- 
ardson^s  Eq.  322;  CartwrightY.  West, 
4  Illinois,  417 ;  Shepherd  v.  While, 
10  Texas,  72 ;  Alexander  v.  Warram, 
17  Missouri,  230;  Dudley  v.  Bos- 
worth,  10  Humphreys,  12 ;  Walton  v. 
Divine,  20  Barbour,  9 ;  Dyer  v.  Dyer, 
2  Cox,  92;  Pinney  v.  Fellows,  15 
Vermont,  525.  The  same  rule  was 
followed  in  Baker  v.  Leathers,  3  In- 
diana, 557,  and  applied  to  a  case 
where  land  bought  by  a  father,  was  con- 
veyed, with  his  assent,  to  his  daugh- 
ters. And  if  an  obligation  to  convey 
to  the  father  and  son  is  entered  into, 
and  the  money  is  paid  by  the  father, 
this  is,  presumptively,  an  advance- 
ment of  the  son  to  the  extent  of  one 
half  the  estate ;  the  equitable  estate  to 
that  extent  accordingly  vests  in  him 
and  descends  to  his  heirs,  and  if  the 
deed  be  made  to  the  father,  instead  of 
the  father  and  son  jointly,  the  grantee 
becomes  a  trustee  as  to  one-half,  and 
maybe  compelled  to  convey;  Thomp- 
son's Heirs  v.  Thompson's  Devisees,  1 
Yerger,  97,  99.  A  purchase  by  a 
husband  in  the  name  of  his  wife  is,  in 
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like   manner,    in   the   first   instance, 
taken  to  be  an  advancement  of  the 
wife  and  not  a  resulting  trust;  Guthrie 
V.  Gardner^  19  Wendell,  414 ;  Whit- 
ten  &  others  v.  Whitten,  3  Gushing, 
194,  197 ;  Walton  v.  Divine,  20  Bar- 
bour, 9;  Alexander  v.   Warram,  17 
Missouri,  228  ;  Father ee  v.  Fletcher, 
31  Mississippi,  265.     And  the  same 
rule  applies  in  relation  to  one  towards 
whom  the  party  stands  in  loco  paren- 
tis, as,  a  son-in-law ;  Baker  v.  Leathers, 
3  Porter,  Indiana,  558,  or  a  nephew 
who   has   lived  with  the  uncle  as  a 
member  of  his  family.     In  Jackson  v. 
Feller,  2  Wendell,  465,  469,  an  uncle 
bought  a  farm  and  paid  the  purchase- 
money,  and  took  the  conveyance  in 
the  name  of  his  nephew  who  had  lived 
with  him  and  worked  for  him  for  a 
long  time  without  other  recompense 
than   his    clothing;    Sutherland,    J., 
said  that  as  a  resulting  trust  may  be 
proved,  so  it  may  be  rebutted  by  parol 
evidence,  and  he   held  that  declara- 
tions by  the  uncle  that  he  had  given 
the  farm  to  his  nephew,  and  intended 
it  as  a  provision  for  him,  were  suffi- 
cient to  show  that  the  purchase  was  a 
gift  and  advancement  to  the  nephew. 
The  presumption  of  an  advancement, 
from  the  grantee's  being  the  child  or 
wife  of  the  person  who  pays  the  pur- 
chase-money, may  be  rebutted  by  evi- 
dence which  shows  that  the  intention 
of  the  latter  was  to  secure  a  trust  for 
himself;    Jackson    v.    Matsdorf,    11 
Johnson,  91,  96 ;  Shepherd  v.  White, 
10  Texas,  72 ;  the  question,  in  such 
cases,    is  one   entirely  of  intention; 
Proseus  v.  M^Intyre,  5  Barbour,  425, 
432;    Butler   v.    M.    Insurance   Co. 
et  al.,   14  Alabama,  777,  788;  and 
hence  proof,  it  would  seem,  will  be 
admissible  that  a  conveyance  of  land 
bought  and  paid  for  by  a  husband, 


was  made  to  his  wife  under  the  mis- 
taken impression  that  it  would  vest  a 
title  in,  or  operate  for  the  joint  use 
and  benefit  of  both  of  them ;  2  Wil- 
liams, 638.  And  if  a  person  indebted, 
purchases  lands  with  his  own  money, 
and  takes  the  conveyance  in  the  name 
of  another,  for  the  purpose  of  defraud- 
ing his  creditors,  the  trust  in  the  land 
results  to  him  for  the  benefit  of  his 
creditors,  and  may  be  taken  by  them ; 
Guthrie  v.  Gardner,  19  Wendell,  414 ; 
Brown  and  others  v.  McDonald,  1 
Hill's  Chancery,  297,  306 ;  Demaree 
V.  Driskill,  3  Blackford,  115 ;  Doyle, 
&c.  V.  Sleeper,  &c.,  1  Dana,  531,  537; 
Hunt  and  Tucker  v.  Booth;  Edwards 
and  Hunt,  1  Freeman,  215,  217 ;  Bell 
V.  Hellenhack  et  al.,  Wright,  751 ; 
JVewells  V.  Morgan  et  al.,  2  Harring- 
ton, 225,  229;  Dewey  v.  Long,  25 
Vermont,  564 :  but  it  seems  that  a 
trust  will  not  result  for  the  benefit  of 
the  party  who  has  thus  attempted  a 
fraud;  Proseus  v.  M'lntyre,  5  Bar- 
bour, 425,  434,  ante. 

The  admissibility  of  parol  evidence 
of  intention,  in  cases  where  the  pur- 
chase-money has  been  paid  by  another 
person  than  the  legal  grantee,  has, 
undoubtedly,  in  the  American  cases, 
taken  a  very  general  and  very  danger- 
ous range.  But  the  evil  seems  to  be 
inherent  in  the  practical  administra- 
tion of  the  original  principle  of  equity, 
that  a  trust  results  presumptively  from 
payment  of  the  purchase-money :  and 
so  long  as  that  doctrine  is  acted  upon, 
it  is  almost  impossible  to  lay  down  any 
general  restriction  upon  the  reception 
of  parol  evidence,  without  incurring  a 
risk  of  doing  in  some  cases  great  in- 
justice. Lord  Chancellor  Sugden,  in- 
deed, in  Hall  v.  Hill,  1  Connor  & 
Lawson,  120,  139,  has  endeavored  to 
establish  a  difference  between  the  ad- 
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mission  of  sucli  evidence  to  rebut,  and 
to  fortify,  an  equitable  presumption  : 
lie  suggests  that  the  true  general  prin- 
ciple of  equity  is,  that  parol  evidence 
of  intention  is  admissible  to  rebut  a 
presumption  arising  against  the  appa- 
rent intention  of  the  instrument,  but 
not  to  fortify  such  a  presumption; 
that  is  to  say,  not  to  fortify  it  in  the 
first  instance,  because,  if  parol  evi- 
dence be  given  to  rebut  the  presump- 
tion, no  doubt  that  may  be  counter- 
acted by  other  parol  evidence  in  sup- 
port of  the  presumption.  But  it  is 
very  difficult  to  apply  that  distinction, 
supposing  it  to  be  sound  :  because,  in 
many  instances,  it  is  scarcely  possible 
to  say  whether  the  conclusion  that 
would  be  arrived  at  upon  particular 
circumstances,  is  a  presumption,  or 
the  rebuttal  of  a  presumption.  For 
example,  when  a  purchase  is  made  by 
a  father  in  the  name  of  a  son  who  has 
not  received  any  advancement,  it  is 
not  easy  to  say  whether  the  inference 
which  would  be  made  upon  those  facts, 
of  a  trust  for  the  son,  is  the  presump- 
tion of  an  advancement,  or  the  rebut- 
tal of  a  resulting  trust.  If  it  is  the 
latter,  parol  evidence  of  intention  that 
the  son  should  be  a  trustee  for  the 
father,  would,  upon  Sir  E.  Sugden's 
rule,  be  objectionable,  as  opposing 
the  deed ;  and  parol  evidence  the  other 
way  would  be  still  more  so,  as  cumu- 
lative upon  both  the  legal  construc- 
tion and  the  equitable  presumption : 
yet  upon  the  English  cases,  it  is  ad- 
missible both  ways.  But  the  distinc- 
tion, at  least  in  reference  to  resulting 
trusts,  seems  not  to  be  sound  in  prin- 
ciple. When  the  doctrine  is  once 
taken  up,  that  the  intention  of  the 
parties  is  not  to  be  found  in  the  legal 
construction  of  an  instrument,  and 
that  you  are  to  infer  it  from  extrinsic 


circumstances,  nothing  short  of  a  gen- 
eral admission  of  all  parol  evidence 
that  throws  light  on  the  intention, 
and  is  in  its  nature  competent,  can  be 
adopted.  The  rule  in  equity  certain- 
ly is,  that  until  the  fact  of  the  pay- 
ment of  the  purchase-money  by  an- 
other is  proved,  the  interest  vests  ac- 
cording to  the  legal  operation  of  the 
deed :  but  when  that  fact  is  proved, 
the  deed  is  no  longer,  in  equity,  abso- 
lutely, the  legal  determination  of  the 
intention  of  the  parties,  and  that  in- 
tention must  be  sought  for  elsewhere, 
and,  of  course,  from  circumstances  in 
parol.  In  seeking  it,  elsewhere,  why 
should  the  written  instrument  be  suf- 
ferred  to  thwart  the  discovery  of  that 
intention,  from  parol,  when  it  is  ad- 
mitted that  that  instrument  is  not  the 
absolute  expression  of  the  intention  of 
the  parties  to  the  contract?  The 
ground  of  a  resulting  trust  is,  that 
payment  of  the  purchase-money  is  an 
equity  to  have  the  land ;  but  evidence 
of  intention  must  often  enter  into  the 
fact  whether  that  payment  is  such  an 
equity,  under  the  circumstances.  The 
mere  fact  of  payment  may,  in  some 
cases,  not  be  sufficient  to  show  a  clear 
presumption  of  a  trust ;  yet  explained 
by  parol  evidence  of  intention,  it  might 
be ;  or,  the  mere  fact  of  payment  may, 
in  the  evidence  of  it,  be  inseparately 
connected  with  some  other  circum- 
stances which  tend  to  rebut  the  pre- 
sumption :  and  in  such  a  case,  parol 
evidence  of  intention  would  only  be 
counteracting  this  rebutting  evidence. 
The  original  doctrine  is  probably  one 
of  the  mistakes  of  equity :  but  being 
admitted,  it  becomes  necessary,  both 
by  logical  consequence,  and  in  practi- 
cal justice,  to  give  complete  and  con- 
sistent scope  to  the  evidence  which 
the  doctrine  sanctions  and  introduces : 
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and  an  attempt  to  narrow  the  use  of 
such  evidence  by  arbitrary  little  rules 
which  are  applied  out  of  place,  only 
increases  the  mischief.  When  it  is 
once  settled  that  payment  of  the  pur- 
chase-money raises  an  equity  and  a 
trust,  which  override  the  deed,  the 
practice,  in  reason  and  conscience, 
ought  to  be,  to  admit  all  legal  evi- 
dence that  can  explain,  define,  and  de- 
termine the  equity.  See  Baker  v. 
Leathers,  5  Indiana,  558. 

In  New  York,  by  the  revised  sta- 
tutes, (vol.  1,  p.  728,  pt.  2,  ch.  1,  sec. 
51,)  resulting  trusts  from  payment  of 
the  purchase-money  are  abolished; 
except  (sec.  52)  that  where  a  convey- 
ance is  taken  in  the  name  of  another 
person,  it  shall  be  presumed  fraudu- 
lent as  against  the  creditors  at  the 
time  of  the  person  paying  the  con- 
sideration; and  where  a  fraudulent 
intent  is  not  disproved,  a  trust  results 
in  favor  of  such  creditors,  to  an  ex- 
tent sufficient  to  satisfy  their  demands ; 
and  except  also  (sec.  53)  where  the 
grantee  has  taken  the  conveyance  in 
his  own  name  without  the  consent  or 
knowledge  of  the  person  paying  the 
consideration,  or  has  purchased  the 
lands  in  violation  of  some  trust,  with 
moneys  belonging  to  another  person ; 
Turchs  V.  Alexander,  11  Paige,  619  ; 
Watson  V.  Le  Row,  6  Barbour,  481. 
The  creditors  of  the  person  funishing 
the  consideration  money  can  therefore 
reach  the  land  only  by  charging  fraud; 
Bodine  v.  Edwards,  10  Paige,  504; 
and  none  but  creditors  existing  at  the 
time  can  avail  themselves  of  such 
fraud;  Brewster  v.  Power j  Id.  563, 
568  :  but  if  a  case  of  such  fraud  be 
established,  the  trust  in  the  land  re- 
sults to  the  debtor  in  favor  of  his  cre- 
ditors, and  they  may  proceed  against  it 
at  law  as  an  estate  in  him;  WaitY.  Day^ 


4  Denio,  439 ;  controlling  the  dictum 
in  Brewster  v.  Power,  10  Paige,  562, 
to  the  contrary.  But  in  the  recent 
case  of  Gorfield  v.  Hatmaker,  15  New 
York,  R.  475,  Wait  v.  Day  was  over- 
ruled, and  the  only  remedy  of  the 
creditors,  under  such  circumstances, 
held  to  be  in  equity.  A  misapplica- 
tion of  trust  funds  by  a  purchase  in  the 
trustee's  name,  will,  however,  give 
rise  to  a  resulting  trust,  under  these 
statutes,  as  it  did  before ;  Russell  v. 
Allen,  10  Paige,  250. 

[The  general  rule,  when  a  resulting 
trust  is  sought  to  be  established,  and 
indeed  in  all  cases,  when  aid  is  sought 
either  from  law  or  equity,  is,  that  the 
allegata  and  'probata  must  agree,  and 
that  the  complainant  cannot  set  forth 
one  case  in  the  pleadings  and  recover 
on  another  as  ultimately  established  by 
the  proofs ;  Andrew  v.  Farnham,  2 
Stockton's  Ch.  91 ;  although  it  would 
appear  that  the  court  may,  at  their 
discretion,  enforce  an  equity  disclosed 
by  the  answer,  although  different  from 
that  alleged  in  the  bill. 

A  resulting  trust  arose  at  common 
law  on  a  feoffment  without  considera- 
tion, and  it  has  been  said,  that  the 
same  rule  should  apply  to  all  con- 
veyances under  the  Statute  of  Uses, 
which  appear  on  their  face  to  be  vo- 
luntary, or  for  a  merely  nominal  con- 
sideration; Story's  Equity  Jurispru- 
dence, sect.  1197;  Cruise's  Digest, 
402,  sect.  37;  although  the  better 
opinion  would  seem  to  be,  that  such 
a  trust  will  not  arise  from  the  absence 
of  a  consideration,  without  corrobo- 
rating circumstances,  (such  as  the  re- 
tention of  the  deed,  the  long  con- 
tinued and  exclusive  possession  of  the 
grantor,  the  absence  of  the  grantee  at 
the  time  of  its  execution,  and  his 
failure  to  exercise  or  act  upon  the 
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rights  which  it  purports  to  confer,) 
tending  to  show  that  there  was  no  in- 
tention to  make  a  gift,  or  pass  the 
beneficial  interest  in  the  property 
conveyed;  Hill  on  Trustees,  106; 
Cecil  V.  Butcher,  2  J.  &  W.  573; 
Sowerhye  v.  Arden,  1  Johnson's  Ch. 
240;  Tolar  v.  Tolar,  1  Dev.  Eq. 
456.  And  however  this  may  be,  it 
would  seem  well  settled,  that  a  deed 
which  purports  to  be  made  for  a  valu- 
able consideration,  cannot  be  shown 
to  be  merely  voluntary,  in  order  to 
raise  a  trust  in  favor  of  the  grantor ; 
because  such  evidence  is  directly  at 
variance  not  only  with  the  Statute  of 
Frauds,  but  with  the  rule  that  a  written 
instrument  cannot  be  varied  by  parol 
evidence ;  Leman  v.  Whitley,  4  Rus- 
sell, 323 ;  Wilkinson  v.  Wilkinson,  2 
Devereux,  Eq.  376 ;  Rathhone  v. 
Rathhone,  6  Barb.  93  ;  Philhrook  v. 
Delano,  29  Maine,  410;  Squire  v. 
Harder,  1  Paige,  494 ;  Graves  v. 
Graves,  9  Foster,  129.  This  view  of  the 
law  is  somewhat  at  variance  with  the 
language  held  by  Story,  in  his  Trea- 
tise on  Equity  Jurisprudence,  (2 
Equity  Jurisprudence,  1199,)  and  in 
Jenkins  v.  Eldridge,  3  Story,  181, 
290 ;  where  the  case  of  Leman  v. 
Whitley  is  questioned,  and  an  opinion 
intimated,  that  procuring  a  convey- 
ance for  one  purpose,  and  then  using 
it  for  another,  is  a  fraud,  against 
which  equity  will  relieve,  whether 
the  evidence  be  written  or  oral,  but 
would  seem  essential  to  the  certainty 
and  stability  of  the  assurances  on 
which  the  title  to  real  property  de- 
pends, and  is  fully  sustained  by  the 
recent  case  of  Balheck  v.  Donaldson, 


6  Law  Register,  148,  where  the  re- 
tention of  the  conveyance,  and  of  the 
possession  of  the  property,  which  it 
purported  to  convey,  coupled  with 
other  circumstances,  which  raised  a 
strong  presumption  that  the  grantee 
had  really  paid  nothing,  and  that 
there  was  no  intention  to  give  her 
anything  in  the  land,  were  held  in- 
sufficient to  raise  a  resulting  trust  in 
opposition  to  the  express  words  of  the 
deed,  which  purported  to  have  been 
made  for  a  full  and  valuable  conside- 
ration. It  has,  notwithstanding,  been 
held  in  Pennsylvania,  that  the  oral  de- 
clarations of  the  grantee  are  admissi- 
ble in  evidence,  to  show  that  a  deed  is 
voluntary,  and  subject  to  a  trust  for 
the  grantor,  in  opposition  not  only  to 
the  words  of  the  deed  itself,  but  of  a 
bond  executed  at  the  same  time,  for 
the  whole  amount  of  the  considera- 
tion expressed  in  the  deed ;  Murphy 
V.  Hubert,  7  Barr,  420 ;  the  ground 
of  the  decision  being,  that  the  seventh 
section  of  the  Statute  of  Frauds  not 
having  been  re-enacted,  trusts  might 
be  created  by  oral  declarations,  and 
proved  by  the  testimony  of  witnesses 
without  the  aid  of  writing.  The 
court,  however,  seem  to  have  omitted 
to  inquire  how  there  could  be  a  trust 
if  the  consideration  was  valuable,  and 
how  the  deed  could  be  shown  to  be 
merely  voluntary,  in  opposition  to  its 
language,  and  that  of  the  bond,  with- 
out violating  rules  of  evidence,  which 
were  anterior  to  the  Statute  of  Frauds, 
and  which  would  remain  in  full  force, 
if  it  were  repealed ;  vol.  2,  post,  note 
to  Wollam  V.  ITearn.'] 
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[*184]  *TOLLETT  v.   TOLLETT. 

DE  TERM  S.  MICHAELIS,  1728. 
REPORTED   2  P.   WMS.  489.^ 

Defective  Execution  op  a  Power  aided.] — Husband  has  a  power  to 
make  a  Jointure  to  his  wife  hy  deed:  he  does  it  hy  will,  and  she  has  no  other 
provision ;  equity  will  make  this  good.  Equity  will  supply  the  want  of  a 
surrender  of  a  copyhold,  in  case  it  he  devised  for  paym^ent  of  debts,  or  for 
a  wife,  or  for  younger  children;  so  also  will  it  help  a  defective  execution  of 
a  power  ;  but  not  a  non-execution. 

The  husband,  by  virtue  of  a  settlement  made  upon  him  by  an  ancestor, 
was  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  a  power  to  the  husband  to  make  a  jointure  on  his  wife  by  deed  under 
his  hand  and  seal. 

The  husband  having  a  wife,  for  whom  he  had  made  no  provision,  and  being 
in  the  Isle  of  Man,  by  his  last  will,  under  his  hand  and  seal,  devised  part  of 
his  lands  within  his  power  to  his  wife  for  her  life. 

Objection. — This  conveyance,  being  by  a  will,  is  not  warranted  by  the" 
power,  which  directs  that  it  should  be  by  deed;  and  a  will  is  a  voluntary  con- 
veyance, and,  therefore,  not  to  be  aided  in  a  court  of  equity. 

Sir  Joseph  Jekyll,  M.  R. — This  is  a  provision  for  a  wife  who  had  none 
before,  and  within  the  same  reason  as  a  provision  for  a  child  not  before  pro- 
vided for  f  and  as  a  Court  of  Equity  would,  had  this  been  the  case  of  a  copy- 
hold devised,  have  supplied  the  want  of  a  surrender;  so  where  there  is  a 
defective  execution  of  the  power,  be  *it  either  for  payment  of  debts 
L  -^  or  provision  for  a  wife  or  children  unprovided  for,  I  shall  equally 
supply  any  defect  of  this  nature. 

The  difference  is  betwixt  a  non-execution  and  a  defective  execution  of  a 
power ;  the  latter  will  always  be  aided  in  equity,  under  the  circumstances 
mentioned,  it  being  the  duty  of  every  man  to  pay  his  debts,  and  a  husband  or 
father  to  provide  for  his  wife  or  child.  But  this  Court  will  not  help  the  non- 
execution  of  a  power,  since  it  is  against  the  nature  of  a  power,  which  is  left  to 
the  free  will  and  election  of  the  party  whether  to  execute  or  not ;  for  which 
reason  equity  will  not  say  he  shall  execute  it,  or  do  that  for  him  which  he 
does  not  think  fit  to  do  himself. 

1  S.  C,  Mos.  46 ;  2  Eq.  Ca.  Ab.  233,  pi.  16 ;  663,  pi.  10. 

2  Equitable  relief  will  be  granted,  although  the  wife  or  child  seeking  it  is  provided 
for.  Vide  Kettle  v.  Townsend,  1  Salk.  187 ;  Smith  v.  Baker,  1  Atk.  385 ;  Hervey  v. 
Hervey,  1  Atk.  568 ;  Chapman  v.  Gibson,  3  Bro.  C.  C.  229. 
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And  in  this  case,  the  legal  estate  being  in  trustees,  they  were  decreed  to 
convey  an  estate  to  the  widow  for  life  in  the  lands  devised  to  her  by  her  hus- 
band's will. 


Wherever  the  formalities  required  by  a  power  are  not  strictly  complied 
with,  the  appointment  will,  at  law,  be  void,  and  the  property  which  is  the 
subject  of  the  power  will  consequently  go  as  in  default  of  appointment. 
Courts  of  Equity,  however,  although  not  holding  the  power  to  be  well  exe- 
cuted, will,  in  favor  of  certain  parties,  aid  the  defective  execution  of  a  power 
by  compelling,  as  in  the  principal  case,  the  person  having  the  legal  interest  to 
transfer  it  in  the  manner  pointed  out  by  the  defective  appointment.  The 
principle  upon  which  Courts  of  Equity  act  in  these  cases  is  thus  stated  by 
Lord  Alvanley,  M.  R.,  in  the  case  of  Chapman  v.  Gibson,  3  Bro.  C.  C.  229  : 
"  I  have  looked,''  said  his  Lordship,  "  at  all  the  cases  I  can,  to  find  on  what 
principle  this  Court  goes  in  supplying  a  defect,  and  altering  the  legal  right ; 
it  is  'this  :  Whenever  a  man,  having  power  over  an  estate,  whether  ownership 
or  not,  in  discharge  of  moral  or  natural  obligations,  shows  an  intention  to  exe- 
cute such  power,  the  Court  will  operate  upon  the  conscience  of  the  heir,  to 
make  him  perfect  this  intention.''  In  the  same  case  his  Lordship  remarked, 
"  that  the  execution  of  a  power,  and  a  surrender  of  a  copyhold,  go  hand  in 
hand,  precisely  on  the  same  ground."  It  may,  therefore,  he  considered  as  a 
settled  rule,  that  the  Court  interposes  its  aid  upon  the  same  principles  and 
under  similar  circumstances  in  cases  of  a  want  of  a  surrender  of  copyholds, 
*and  a  defective  execution  of  a  power.  See  also  Rodgers  v.  Marshall,  p  ^^-j  q/»t 
17  Ves.  297.  ^         ^ 

Surrenders  of  copyholds  to  the  use  of  wills  were  rendered  unnecessary  for 
the  future  by  55  Greo.  3,  c.  192,  repealed  by  1  Vict.  c.  26,  which,  however, 
substitutes  similar  provisions.     See  sects.  3,  4,  and  5. 

There  seems  to  be  a  question,  whether  equity  will  supply  a  surrender  of 
copyholds,  in  the  case  of  a  conveyance  of,  or  a  covenant  to  surrender,  copy- 
holds in  a  deed  supported  by  a  merely  meritorious  consideration,  in  the  same 
manner  as  in  the  case  of  a  devise  of  unsurrendered  copyholds  by  will.  In 
Rodgers  v.  Marshall,  17  Yes.  295,  a  father  by  deed,  in  consideration  of  the 
natural  love  and  affection  he  had  for  his  son,  and  also  in  consideration  of  200?., 
(which,  however,  was  not  paid,  and  the  deed  was  therefore  voluntary,)  granted, 
bargained,  sold,  and  surrendered  unto  his  son  and  his  heirs  certain  copyholds ; 
the  father  died  without  having  made  any  surrender,  and  a  bill  was  filed  by  the 
assignees  of  the  son,  who  had  become  bankrupt,  against  the  heir-at-law  of  the 
father,  praying  that  he  might  be  decreed  to  surrender  the  copyholds.  Sir 
Samuel  Romilly,  for  the  defendant,  contended,  that  the  equity  of  supplying  a 
surrender  was  confined  to  the  case  of  a  will.  Sir  W.  Grant,  M.  R.,  however, 
Baid,  "  There  certainly  are  cases  of  supplying  the  want  of  surrender  upon  a 
deed,  as  well  as  a  will,  for  a  younger  child,  but  upon  the  same  principle  as  in 
the  case  of  a  will  or  the  execution  of  a  power ;  that  is,  for  and  against  the 
same  person."     In  this  case,  however,  no  authorities  were  cited  either  for  or 
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against  the  proposition  of  the  Master  of  the  Rolls.  In  the  principal  case,  it 
will  be  observed  that  Sir  Joseph  Jekyll  speaks  of  a  defective  execution  of  a 
power  being  aided  in  the  same  manner  as  a  surrender  would  be  supplied  in 
the  case  of  a  copyhold  devised ;  from  which  it  may  be  inferred  that  sur- 
renders of  copyholds  were,  in  his  opinion,  supplied  only  in  cases  of  devises. 
In  Jcfferi/s  v.  Jefferi/s,  Cr.  &  Ph.  138,  a  father,  by  deed,  in  consideration  of 
the  natural  love  and  affection  which  he  had  for  his  three  daughters,  conveyed 
certain  freeholds,  and  covenanted  to  surrender  copyholds  to  trustees  upon 
trust,  for  the  benefit  of  his  three  daughters.  The  father  died  without  having 
surrendered  the  copyholds  pursuant  to  the  covenant,  having,  by  will,  given  to 
his  widow  part  of  the  freehold  and  copyhold  estate,  to  the  latter  of  which  she 
was  shortly  after  his  death  admitted.  One  of  the  daughters  died ;  and,  upon 
a  bill  being  filed  by  the  two  surviving  daughters,  who,  under  the  will  of  their 
deceased  sister,  took  her  interest  in  the  trust  estate,  praying  that  the  trusts  of 
r*l871  *^®  ^^^^  might  be  carried  *into  execution,  and  that  the  widow  might 
be  decreed  to  surrender  the  copyholds  to  the  trustees.  Lord  Cotten- 
ham  held  that  the  title  of  the  plaintiffs  to  the  freeholds  was  complete,  and  that 
they  might  have  a  decree  so  far  as  the  freeholds  were  concerned ;  but  his  Lord- 
ship said,  "  With  respect  to  the  copyholds,  I  have  no  doubt  that  the  Court 
will  not  execute  a  voluntary  contract ;  and  my  impression  is,  that  the  principle 
of  the  Court,  to  withhold  its  assistance  from  a  volunteer,  applies  equally, 
whether  he  seeks  to  have  the  benefit  of  a  contract,  a  covenant,  or  a  settle- 
ment." In  this  case,  however,  Rodgers  v.  Marshall  was  not  cited,  nor  do  the 
counsel  for  the  plaintiffs  appear  to  have  argued  the  case  upon  the  ground  of 
the  jurisdiction  of  the  Court  to  supply  a  surrender,  but  upon  the  ground  that 
equity  ought  to  enforce  a  voluntary  contract,  as  was  done  by  Sir  Edward 
Sugden,  C,  in  Ellis  v.  Nimmo,  L.  &  Gr.  Kep.  t.  Sugd.  333,  in  favor  of  per- 
sons having  merely  a  meritorious  consideration — a  ground  certainly  not  now 
tenable.  (See  note  to  Ellison  v.  Ellison,  post.)  According,  therefore,  to  the 
decision  of  Lord  Cottenham  in  Jefferys  v.  Jefferys,  and  the  inference  which 
may  be  drawn  from  the  remark  of  the  Master  of  the  Holls  in  the  principal  case, 
we  may  conclude  that  equity  will  not  supply  a  surrender  in  the  case  of  a  deed 
at  the  instance  of  persons  having  merely  a  meritorious  consideration,  any 
more  than  it  will  carry  into  execution  a  voluntary  contract  at  the  instance  of 
the  same  persons ;  secus,  where  the  consideration  is  valuable :  Nandike  v. 
Wilhes,  Gilb.  Eq.  Rep.  114 ;  Jennings  v.  Moore,  2  Vern.  609.  See  Price  v. 
Price,  14  Beav.  604. 

Although,  however,  the  jurisdiction  of  equity  to  supply  surrenders  of  copy- 
holds is  now  seldom  exercised,  (see  Freeman  v.  Freeman,  Kay,  479,)  never- 
theless, since  equity  aids  defective  executions  of  powers  upon  precisely  the 
same  principles,  and  for  and  against  the  same  persons,  it  will  still  be  useful 
to  consider  the  cases  upon  supplying  the  surrenders  of  copyholds.  See  Sayer  v. 
Sayer  ;  Innes  v.  Sayer,  7  Hare,  387. 

As  to  the  classes  in  whose  favor  equity  will  aid  a  defective  execution  of  a 
power  or  supply  a  surrenderJ^ — First,  equity  will  aid  purchasers,  {Fothergill  v. 
Fothergill,  2  Freem.  257  ',  Jackson  v.  Jackson,  4  Bro.  C  C.  462  ;  Sergeson  v. 
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^ealey,  2  Atk.  414 ;  9  Mod.  390 )  Wade  v.  Paget,  1  Bro.  C.  C.  363  ;  Bur- 
rell  V.  CrutcUey,  15  Yes.  544 ;  Afflech  v.  Afflech,  26  L.  J.  N.  S.,  Ch.  358 ;) 
and  mortgagees,  {Taylors.  Wheeler,  2  Vern.  564  ;  Jennings  v.  Moore,  2  Vern. 
609  ;)  and  lessees,  (  Campbell  v.  Leach,  Amb.  740  -,  Shannon  v.  Bradstreet,  1 
S.  &  L.  52;  DoeY.  Weller,  7  T.  R.  478;  Willes,  176;  Dowelly,  Dew,  1 
Y.  &  C.  C.  C.  345;  King  v.  Roney,  5  Ir.  Ch.  Rep.  64,  72;)  *mort-  r^^gSI 
gagees  and  lessees  being  purchasers  pro  tanto.  And  it  has  been  laid 
down,  "  That  in  order  to  constitute  a  purchaser  in  whose  favor  a  defective 
execution  of  a  power  can  be  aided,  there  must  be  a  consideration  aiid  an  in- 
tention to  purchase,  either  proved  or  to  be  presumed,"  per  Sir  G-eorge  Turner, 
Y.  C,  9  Hare,  769. 

Secondly,  equity  will  aid  creditors.  Thus,  where  a  person  directed  his 
copyhold  estate  to  be  sold  for  payment  of  debts,  and  died  without  having  sur- 
rendered it  to  the  use  of  his  will,  equity  decreed  the  surrender  to  be  supplied, 
and  the  copyhold  estate  to  be  sold.  See  Bixhy  v.  Eley,  2  Bro.  C.  C.  325  . 
S.  C,  2  Dick.  698;  Ithell  v.  Beane,  1  Yes.  215;  Tudor  y.  Anson,  2  Yes! 
582  ;-  Fothergill  v.  Fothergill,  2  Freem.  257.  In  Wilhes  v.  Homes,  9  Mod. 
485,  power  was  given,  in  a  marriage  settlement,  to  the  husband  and  wife  to 
raise  2000^.  out  of  certain  lands  of  the  wife's ;  and  if  no  part  should  be 
raised  in  the  life  of  the  husband  and  wife,  then  it  should  be  lawful  for  the 
survivor  of  them,  by  will  duly  executed,  to  raise  that  sum,  for  the  purpose  of 
paying  the  debts  of  the  husband  and  wife,  or  either  of  them,  or  making  a 
provision  for  younger  children.  The  wife,  upon  the  death  of  the  husband, 
defectively  executed  the  power;  it  was  objected,  that  the  debts  which  were 
to  be  paid  by  means  of  the  power  were  the  debts  of  the  husband,  whereas  the 
estate  was  originally  the  wife's.  However,  Lord  Hardwicke  supplied  ihe  de- 
fect, observing  that  the  debts  were  expressly  provided  for  by  the  deed  of 
settlement. 

Thirdly,  charities  will  be  aided.  "  I  take,"  says  Lord  Northington,  "  the 
uniform  rule  of  this  Court,  both  before,  at,  and  after  the  Statute  of  Elizabeth, 
to  have  been,  that  where  the  uses  are  charitable,  and  the  person  has  in  him- 
self full  power  to  convey,  the  Court  will  aid  a  defective  conveyance  to  such 
uses  :"  Attorney- General  v.  Tancred,  1  Eden,  14  :  see  also  PiggotY.  Penrice, 
Prec.  Ch.  471;  Com.  Rep.  250;  Attorney- General  y.  Sihthorp,  2  Russ.  & 
My.  Ill  n.  In  Innes  v.  Sayer,  (7  Hare,  377,)  a  testatrix  had  power  to  dis- 
pose of  certain  sums  of  stock  by  her  last  will  and  testament,  or  any  writing 
purporting  to  be  her  last  will  and  testament,  to  be  by  her  signed  and  published 
in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses.  The  tes- 
tatrix by  her  will,  dated  in  January,  1833,  unattested,  and  not  referring  to 
the  power,  gave  certain  sums  of  stock  to  charities.  She  afterwards  made 
eight  other  unattested  testamentary  papers,  giving  legacies,  or  revoking  lega- 
cies, previously  inserted,  the  last  of  which  papers  was  dated  the  1st  of  Sep- 
tember, 1836 ;  and  at  the  foot  of  it  she  had  written  as  follows  : — ^^  This  will 
has  not  been  witnessed,  as  I  intend,  if  I  am  spared,  to  write  it  out  fair."  The 
testatrix  died  in  June,  1844.  It  *was  held  by  Sir  James  Wigram,  p  ^j^gg-i 
Y.  C,  that  the  defect  in  the  execution  of  the  power  ought  to  be  sup- 
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plied  in  equity  in  favor  of  the  charities.  "  The  principle/'  said  his  Honor, 
"  upon  which  the  Court  appears  to  go  is  this,  that  if  a  person  has  power,  by 
his  own  act,  to  give  property,  and  has,,  by  some  paper  or  instrument,  clearly 
shown  that  he  intended  to  give  it,  although  that  paper,  by  reason  of  some  in- 
formality, is  ineflfectual  for  the  purpose,  yet  the  party  having  the  power  of 
doing  it  by  an  effectual. instrument,  and  having  shown  his  intention  to  do  it, 
the  Court  will,  in  the  case  of  a  charity,  by  its  decree  make  the  instrument 
effectual  to  do  that  which  was  intended  to  be  done.  It  is  not  for  mc  to  give 
any  opinion  whether  the  principle  is  right  or  not.  There  appears  to  be  very 
high  authority  for  the  application  of  the  principle,  independently  of  the  Sta- 
tute of  Elizabeth ;  and  it  has  been  applied  since  the  Statute."  See  S.  C, 
affirmed  on  appeal,  3  Mac.  &  Gr.  606. 

Fourthly,  equity  will  aid  a  wife  and  a  legitimate  child,  although  they  claim 
merely  as  volunteers,  upon  a  meritorious  consideration :  as,  for  instance,  upon 
a  provision  made  for  them  after  marriage  :  Father  gill  v.  Fothergillj  2  Freem. 
257;  JSarthr.  Blanfrey^  Gilb.  Eq.  Rep.  166;  Sneed  v.  Eneed,  Amb.  64; 
Churchman  v.  Hervey,  Amb.  335;  Medwin  v.  Sandharrij  3  Swanst.  686; 
Affleck  V.  Afflech,  26  L.  J.  N.  S.,  Ch.  358.  ''  In  cases,"  says  Lord  Hard- 
wicke,  "  of  aiding  the  defective  execution  of  a  power,  either  for  a  wife  or  a 
child,  whether  the  provision  has  been  for  a  valuable  consideration  has  never 
entered  into  the  view  of  the  court;  but  being  intended  for  a  provision,  whe- 
ther voluntary  or  not,  has  been  always  held  to  entitle  this  Court  to  give  aid  to 
a  wife  or  child  to  carry  it  into  execution,  though  defectively  made  :  Hervey  v. 
Eerveyj  1  Atk.  567. 

Although  an  inference  to  the  contrary  might  be  drawn  from  the  principal 
case,  it  is  now  clearly  established  that  a  wife  or  child,  although  provided  for, 
will  be  entitled  to  the  aid  of  equity.  ^^  I  am  of  opinion^"  says  Lord  Hard- 
wicke,  in  Hervey  v.  Hervey,  "  that  the  rule  as  laid  down  by  the  defendant's 
counsel,  that  a  wife  or  child,  who  come  for  the  aid  of  this  Court  to  supply  a 
defective  execution  of  a  power,  must  be  entirely  unprovided  for,  is  not  the 
right  rule  of  the  Court.  I  think  the  general  rule,  that  the  husband  or  a 
father  are  the  proper  judges  what  is  a  reasonable  provision  for  a  wife  or  child, 
is  a  good  and  invariable  rule :"  1  Atk.  568 ;  see  also  Kettle  v.  Townsend,  1 
Salk.  187 ;  Smith  v.  Baker,  1  Atk.  385 ;  Chapman  v.  Gibson,  3  Bro.  C.  C. 
229. 

To  no  other  persons,  except  a  wife  or  legitimate  child,  will  the  aid  of  the 
Court  be  granted,  upon  the  ground  of  the  provision  being  for  a  meritorious 
r*lQ01  consideration;  neither  to  a  husband,  *(  TTto  v.  Watt,  3  Yes.  244; 
•-  -"  Moodie  V.  Eeid,  1  Madd.  516;  Hughes  v.  Wells,  9  Hare,  749,  769  ;) 
nor  to  a  natural  child,)  Fursaker  v.  Robinson,  Free.  Ch.  475;  Tudar  v. 
Anson,  2  Yes.  582;)  nor  to  a  grandchild,  {Bland  v.  Bland,  2  Cox,  349; 
Perry  v.  Whitehead,  6  Yes.  544;  and  1  Watk.  Copyh.  136,  138;)  nor  to  a 
father,  {Shane  v.  Lord  Cadogan,  App.  toSug.  on  Powers,  No.  9,  7th  edit. ;) 
nor  to  a  mother,  brother,  or  sister,  {Goodicyn  v.  Goodwyn,  1  Yes.  228; 
Goring  v.  Nash,  3  Atk.  189,  overruling  Watts  v.  Bullas,  1  P.  Wms.  60;) 
nor  to  a  nephew  or  niece,  {Strode  v.  Russell,  2  Yern.  621,  625;  Marston  v. 
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Goican,  3  Bro.  C.  C.  170;)  nor  to  a  cousin,  {Tudor  v.  Ansoiij  2  Ves.  582;) 
nor  to  a  settlor  defectively  executing  a  power  in  his  own  favor,  ( Ward  v. 
Booth,  cited  3  Ch.  Ca.  69,  92 ;  Ullison  v.  Ellison,  post,  6  Ves.  656.  A  for- 
tiori, equity  will  not  afford  its  aid  to  a  mere  volunteer,  in  no  way  related  to 
the  person  defectively  executing  a  power:  Smith  v.  Ashton,  2  Freem.  309; 
Sergeson  v.  Sealey,  2  Atk.  415 ;  Godwin  v.  Kihha,  Amb.  684.  It  is  clearly 
settled,  that  a  defective  appointment  by  a  married  woman  will  be  aided,  {Pol- 
lard V.  Greenvil,  1  Ch.  Ca.  10  ;  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345 ;  Doe  v. 
Weller,  7  T.  E.  480 ;  Stead  v.  Nelson,  2  Beav.  245 ;  although,  by  some  extra- 
judicial observations  of  Sir  Thomas  Plumer,  in  Martin  v.  Mitchell,  2  J.  &  W. 
424,  this  appears  to  have  been  doubted.  See  also  Dillon  v.  Grace,  2  S.  &  L. 
456. 

Next,  as  against  whom  equity  will  aid  a  defective  execution  of  a  power,  or 
supply  a  surrender.'] — It  is  clear,  from  the  principal  case,  that  aid  will  be 
granted  as  against  the  remainderman  who  takes,  although  by  purchase,  sub- 
ject to  the  power,  {Coventry  v.  Coventry,  2  P.  Wms.  222;  Shannon  y.  Brad- 
street,.!  S.  &  L.  52;)  and  also  in  general  as  against  an  heir-at-law  or  custo- 
mary heir :  Smith  v.  Ashton,  1  Ch.  Ca.  263,  264. 

It  has,  however,  been  a  question  of  much  difficulty,  whether  equity  will 
afford  its  aid  as  against  an  heir  totally  unprovided  for.  In  Chapman  v.  Gib- 
son, 3  Bro.  C.  C.  228,  Lord  Alvanley  thought  that  the  heir,  being  a  son  of 
the  testator  unprovided  for,  could  not  be  relieved  against.  "  The  principle,^' 
said  his  Lordship,  '^  must  be  this,  that  the  testator  being  under  an  obligation 
to  do  an  act,  we  will  compel  the  heir  to  perfect  it ;  but  we  will  not  compel  him 
to  fulfil  an  obligation  at  the  expense  of  another ;  and,  if  the  testator  has  totally 
forgot  to  make  any  provisions  for  his  eldest  son,  this  shall  be  an  answer  to  the 
claim  of  the  wife,  or  other  children.^'  Lord  Rosslyn  thought  that  the  Court 
ought  never  to  enter  into  the  consideration  of  the  heir  being  or  not  being 
provided  for.  "  I  confess,^'  observes  his  Lordship,  ^^  it  appears  to  me,  p^^  q..  -. 
*there  is  no  rule  at  all,  unless  the  Court  takes  it  upon  the  relation  in  *- 
which  they  stand.  Otherwise,  it  is  all  loose  and  arbitrary.  It  never  entered  into 
the  mind  of  the  Court  to  consider  that  argument,  where  the  want  of  a  surren- 
der was  to  be  supplied  for  creditors  :  but  the  same  sort  of  argument  might  be 
used  there — that  the  heir  was  starving,  the  creditors  opulent  and  severe. 
Those  circumstances  are  not  fit  to  be  considered  by  the  Court.  The  Court 
must  go  upon  a  certain  line,  which  is  very  obvious — that,  where  the  will  ex- 
presses an  intention  to  do  that  which  legally  and  morally  the  testator  ought 
to  do,  so  simple  a  form  as  supplying  the  want  of  a  surrender  shall  not  impede 
the  performance  of  that  duty  :''  Hills  v.  Downton,  5  Yes.  564.  But,  it  was 
unnecessary  to  decide  that  point  in  Hills  v.  Doionton,  for  the  heiresses-at-law, 
against  whom  the  want  of  a  surrender  was  supplied,  were  married,  and  there- 
fore, in  Lord  Rosslyn's  opinion,  provided  for.  Lord  Alvanley,  nevertheless, 
still  retained  the  opinion  he  expressed  in  Chapman  v.  Gibson.  See  his 
observations  on  Hills  v.  Downton,  Sudg.  Pow.  vol.  ii.,  App.  No.  xxiv.,  7th 
ed.  In  Braddich  v.  Mattock,  6  Madd.  363,  Sir  J.  Leach,  Y.  C,  said, 
''  This  Court  will  not  supply  a  surrender  against  the  heir-at-law  unprovided 
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for ;  but  it  considers  the  parent  as  the  best  judge  of  the  provision  of  that  heir, 
and  will  not  examine  the  sufficiency  of  the  provision,  unless  perhaps  in  a  case 
in  which  it  may  be  challenged  as  illusory."  In  Rodgers  v.  Marshallj  17  Ves. 
294,  Sir  W.  Grant,  M.  R.,  seemed  inclined  to  think,  that,  as  against  a  grand- 
child, being  the  heir-at-law,  and  unprovided  for,  the  want  of  a  surrender 
ought  not  to  be  supplied,  and  directed  an  inquiry  as  to  whether  he  was  pro- 
vided for.     But  see  Hills  v.  Downton,  5  Ves.  665. 

It  is  clear,  however,  that  a  surrender  will  be  supplied  as  against  a  collateral 
heir,  whether  provided  for  or  not ;  as  a  person  is  not  supposed  under  any  obli- 
gation to  provide  for  a  collateral  heir :  Fielding  v.  Winwoodj  16  Ves.  90 ;  see 
also  Chapman  v.  Gibson,  3  Bro.  C.  C.  229 ;  Smith  v.  Baher,  1  Atk.  385. 

As  to  the  nature  of  a  defect  which  will  he  aided.~\ — It  may  be  laid  down  as 
a  general  rule,  that  where  the  intention  to  execute  a  power  is  sufficiently  de- 
clared, but  the  act  declaring  the  intention  is  not  an  execution  of  the  power  in 
the  form  prescribed,  there  the  neglect  will  be  supplied  in  equity :  Shannon  v. 
Bradstreet,  1  S.  &  L.  63. 

Thus  equity  will  aid  a  defect  which  arises  from  the  instrument  itself  being 
informal  or  inappropriate,  if  the  intention  to  execute  the  power  appear  clearly 
in  writing,  where,  for  instance,  a  donee  of  a  power  covenants  to  execute  it : 
r*1Q91  (^F^i^^W^^^  ^ •  Fothergill,  2  Freem.  256  )  Coventry  y.  Coventry,  *Franc. 
■-  -'  Max.,  the  last  case;  S.  C,  2  P.  Wms.  222;  Sergeson  v.  Sealey,  2 
Atk.  414;  SarthY.  Lord  Blandfrey,  Grilb.  Eq.  Rep.  166  ;) — or  when,  by  his 
will,  he  desires  the  remaindermen  to  create  the  estate  authorized  by  the  power, 
(  Yernon  v.  Yerimn,  Amb.  1 ;) — or  if  he  enters  into  an  agreement  to  execute 
it,  {Shannon  y.  Bradstreet,  1  S.  &  L.  52 ;  Mortlock  v.  Buller,  10  Ves.  292 ; 
Coventry  v.  Coventry,  Franc.  Max.,  the  last  case ;  Lowry  v.  Dufferin,  1  Ir. 
Eq.  Rep.  281 ;  Lowell  v.  Dew,  1  Y.  &  C.  C.  C.  345 ;)— even  although  he 
keep  the  agreement  in  his  own  possession,  {King  v.  Roney,  5  Ir.  Ch.  Rep.  64, 
77 ;) — or  if  he  promises  by  letters  to  grant  an  estate,  which  he  could  only  do 
by  the  exercise  of  his  power :  Campbell  y.  Leach,  Amb.  740 ;  Sudg.  on  Powers, 
App.  No.  XXV.,  7th  ed. ;  and  see  Blake  v.  French,  5  Ir.  Ch.  Rep.  246.  A 
recital  by  the  donee  of  a  power,  in  the  marriage  settlement  of  one  of  his  daugh- 
ters, who  was  one  of  the  objects  of  the  power,  that  she  was  entitled  to  a  share 
of  a  sum  to  which  she  could  only  be  entitled  by  his  appointment,  has  been  held 
sufficient  evidence  of  his  intention  to  execute  the  power,  and  was  therefore 
aided  as  a  defective  execution  of  a  power :  Wilson  v.  Pigott,  2  Ves.  jun.  351 ; 
Poulson  V.  Wellington,  2  P.  Wms.  533.  So  also  where  a  donee  of  a  power, 
in  an  answer  to  a  bill  in  Chancery,  states  that  he  "appoints,  and  intends,  by 
writing  in  due  form,  to  appoint :"  Carter  v.  Carter^  Mos.  365 ;  and  see  For- 
tescue  V.  Greg  or,  5  Ves.  553. 

A  parol  contract,  however,  to  execute  a  power,  is  void,  as  against  a  remain- 
derman, although,  in  the  case  of  a  parol  contract  to  grant  a  lease  under  a 
power,  the  lessee  may  have  expended  money  in  improvements,  on  the  faith  of 
the  parol  contract,  ( Carter  v.  Carter,  Mos.  370 ;  Shannon  v.  Bradstreet,  1 
S.  &  L.  72  :  Blore  v.  Sutton,  3  Mer.  237;  Lowry  v.  Lord  Dufferin,  1  Ir. 
Eq.  Rep.  281 ;  and  see  Morgan  v.  Milman,  10  Hare,  279 ;  3  De  G.  Mac.  & 
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G-.  24,  32,  33 ;)  unless,  after  the  death  of  the  tenant  for  life,  the  remainder- 
man lie  by  and  suffer  the  lessee  to  continue  to  improve  the  estate :  JStiles  v. 
Coicper,  3  Atk.  692. 

Equity  will  afford  its  aid,  where  there  has  been  a  defective  execution  by  a 
formal  or  appropriate  instrument :  thus,  if  the  instrument,  whether  it  be  a 
deed  or  will,  is  by  the  power  required  to  be  executed  in  the  presence  of  a 
certain  number  of  witnesses,  and  it  is  executed  in  the  presence  of  a  smaller 
number ;  or  if  it  is  required  to  be  signed  and  sealed,  and  sealing  is  omitted, 
equity  will  supply  the  defect :  Wade  v.  Paget,  1  Bro.  C.  C.  363 ;  Cocker  ell  v. 
Cholmelei/j  1  Kuss.  &  My.  424 ;  1  C.  &  F.  60.  And  in  wills  not  coming 
within  the  operation  of  the  late  Wills  Act,  an  appointment  of  personalty, 
required  to  be  attested  by  two  witnesses,  has  been  aided,  though  attested 
*by  no  witness:  Lucena  v.  Lucena,  5  Beav.  249.  So,  also,  where  a  r^K-ioQ-i 
power  of  appointment  over  land  was  required  to  be  exercised  by  will 
duly  executed,  and  a  will  was  made  in  exercise  of  the  power,  attested  by  two 
witnesses  only.  Lord  Hardwicke  was  of  opinion  that  the  will  was  not  duly  exe- 
cuted within  the  meaning  of  the  power,  but  that  the  Court  ought  to  aid  the 
defective  execution  in  favor  of  the  creditors  and  younger  children,  consider- 
ing their  claim  as  under  the  settlement,  and  the  mode  of  executing  the  power 
as  depending  on  the  settlement,  and  not  on  the  Statute  of  Frauds,  except  as 
the  words  "duly  executed"  were  construed  by  reference  to  that  statute.  If 
this  had  been  a  voluntary  execution  of  the  power,  and  not  for  payment  of  debts, 
or  for  valuable  or  meritorious  consideration,  it  must  have  stood  on  its  own 
ground,  and  would  not  have  been  supported  :  Wilkie  v.  Holmes,  1  S.  &  L. 
60,  n. ;  S.  C,  reported  under  the  name  of  Wilhie  v.  Holme,  1  Dick.  165;  S. 
C,  9  Mod.  485;  and  see  Smith  v.  Ashton,  1  Ch.  Ca.  263.  See,  however, 
now,  1  Yict.  c.  26,  ss.  9,  10,  whereby  it  is  enacted,  "  that  no  will  shall  be 
valid  unless  it  shall  be  in  writing  and  executed  in  manner  thereinafter  men- 
tioned :  that  is  to  say,  it  shall  be  signed  at  the  foot  or  end  thereof,  by  the  tes- 
tator, or  by  some  other  person  in  his  presence  and  by  his  direction ;  and  such 
signature  shall  be  made  or  acknowledged  by  the  testator,  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will,  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary ;''  and  "that  no  appointment  made  by  will  in 
exercise  of  any  power  shall  be  valid,  unless  the  same  be  executed  in  manner 
thereinbefore  required ;  and  every  will  executed  in  manner  thereinbefore  re- 
quired shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  will,  notwithstanding  it  shall  have 
been  expressly  required  that  a  will  made  in  exercise  of  such  power  should  be 
executed  with  some  additional  or  other  form  of  execution  or  solemnity." 

A  power  will,  as  in  the  principal  case,  be  aided,  if  it  has  been  executed  by 
a  will,  when  it  ought  strictly  to  have  been  executed  by  deed  :  Sneed  v.  Sneed, 
Amb.  64 ;  Mills  v.  Mills,  8  Ir.  Eq.  Rep.  192. 

But  equity  will  not  aid  a  defective  execution  of  a  power,  if  the  intention 
of  the  author  of  the  power  would  be  thereby  defeated.  Thus,  although  there 
is  no  doubt  that  a  court  of  equity  will  aid  the  defective  execution  of  a  power 
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in  favor  of  a  creditor  or  purchaser,  although  the  donee  be  a  married  woman, 
ante,  p.  190,)  the  Court,  in  such  cases,  must  be  satisfied  that  the  formalities 
r  *1  Q41  '^^^^^  have  not  been  observed,  are  no  *more  than  matters  of  form ; 
and  that  the  donee  of  the  power  has  not  by  their  non-observance 
been  deprived  of  any  of  the  protection  which  the  due  exercise  of  the  power 
would  have  afforded  her.  For  instance,  in  Eeid  v.  Shergold,  10  Yes.  370, 
where  a  lady,  entitled  under  a  devise  to  copyholds  for  life,  with  a  power  to 
appoint  them  hy  will,  sold  and  surrendered  them  to  a  purchaser,  Lord  Eldon 
held,  that  the  purchaser  could  not  be  aided  in  equity.  "  The  testator,^'  said 
his  Lordship,  "  did  not  mean  that  she  should  so  execute  her  power — he  in- 
tended that  she  should  give  by  will,  or  not  at  all ;  and  it  is  impossible  to 
hold,  that  the  execution  of  an  instrument  or  deed,  which,  if  it  availed  to  any 
purpose,  must  avail  to  the  destruction  of  that  power  the  testator  meant  to  re- 
main capable  of  execution  to  the  moment  of  her  death,  can  be  considered  in 
equity  an  attempt  in  or  towards  the  execution  of  the  power.'' 

And  the  Court  looks  with  especial  jealousy  on  any  such  transaction,  in 
which  the  wife  may  have  acted  under  the  influence  of  her  husband.  Thus  in 
Hopkins  v.  Myall,  (2  Russ.  &  My.  86,)  on  a  marriage,  a  settlement  had  been 
made  of  the  wife's  property  to  herself  for  life  to  her  separate  use,  with  re- 
mainder as  she  should  appoint  by  any  writing  under  her  hand,  attested  by 
two  witnesses,  and  for  default  of  appointment  to  the  children  of  the  marriage. 
The  trustees  upon  the  joint  application  of  the  husband  and  wife,  by  a  letter 
not  attested  by  any  witnesses,  parted  with  the  trust  fund ;  it  was  held  by  Sir 
John  Leach,  M.  R.,  that  the  trustees  were  bound,  after  the  death  of  the  wife, 
to  make  good  the  trust  fund  for  the  children.  "  The  ceremonies,"  said  his 
Honor,  "  required  by  the  settlement  were  introduced  for  the  express  purpose 
of  protecting  the  wife  against  the  influence  of  her  husband,  and  are  matters 
of  substance  and  not  of  form ;  and  without  any  adherence  to  those  ceremonies^ 
the  interests  of  the  children  could  not  be  defeated."  See,  also,  Thachwell  v. 
Gardiner,  5  De  Gr.  &  Sm.  58 ;  and  Majorihanhs  v.  Ilovenden,  6  Ir.  Eq.  Rep. 
238.  In  Cockerell  v.  Cholmeley,  1  Russ.  &  My.  418,  where  an  estate  was 
devised  to  a  trustee  and  his  heirs,  to  the  use  of  A.  for  life,  without  impeach- 
ment of  waste,  and  a  power  of  sale,  with  the  consent  of  the  tenant  for  life, 
was  given  to  the  trustee,  the  trustee,  with  the  consent  of  the  tenant  for  life, 
sold  the  estate  under  the  power,  without  the  timber,  which  was  to  be  taken  at 
a  valuation :  at  law  the  power  was  held  to  be  badly  executed ;  and,  upon  a 
bill  being  filed  in  equity  for  relief  by  the  purchasers  of  the  estate,  Sir  J. 
Leach,  M.  R.,  held,  that  they  were  entitled  to  none.  ^'  The  plaintiffs,"  said 
his  Honor,  "  call  upon  this  Court  to  supply  the  defect  in  the  execution  of  the 
r*1Q^1  power.  A  court  of  equity  will,  in  favor  of  ^persons  standing  in  the 
^  situation  of  the  plaintiffs,  supply  a  defect  in  the  execution  of  a  power 

which  consists  in  the  want  of  some  circumstance  required  in  the  manner  of 
execution,  as  the  want  of  a  seal,  or  of  a  sufiicient  number  of  witnesses,  or 
where  it  has  been  exercised  by  a  will  instead  of  a  deed.  But  here  it  is  at 
law  decided,  that  there  was  no  power  in  the  trustees  to  sell  the  land  without 
the  growing  timber ;  and  there  is  no  execution  by  the  trustees  of  the  power  to 
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sell  the  land  with  the  growing  timber ;  and  I  find  no  authority  which  applies 
to  the  case."  This  case  was,  on  -appeal  to  the  House  of  Lords,  affirmed  :  2 
Russ.  &  My.  751.  See  also  Adney  v.  Field,  Amb.  654  ;  Stratford  v.  Lord 
Aldborough,  1  Ridg.  281 ;   Scott  v.  Davis,  4  My.  &  Cr.  87. 

Lastly,  as  to  what  powers  will  he  aided."] — There  is  no  doubt  that  powers 
of  jointuring,  of  raising  portions,  of  sale,  of  revoking  uses,  and  generally 
appointing  an  estate,  will,  if  defectively  executed,  be  aided.  It  was,  however, 
at  one  time  doubted  whether  defective  appointments  under  powers  of  leasing 
would  be  aided  as  against  the  remainderman.  See  Powell  on  Powers,  389. 
Lord  Redesdale,  however,  in  Shannon  v.  Bradstreet,  1  S.  &  L.  52,  held  a 
contract  to  grant  a  lease  by  a  tenant  for  life,  according  to  a  power,  binding 
upon  a  remainderman,  although  it  was  objected  that  a  leasing  power  diflfers 
from  other  powers,  inasmuch  as  in  other  powers  the  remainderman  has  no  in- 
terest in  the  mode  in  which  the  power  is  executed,  as  he  claims  nothing  under 
it,  but  that  under  the  leasing  power  he  claims  the  rent  reserved.  ^'  On  what 
ground,"  said  his  Lordship,  "  can  it  be  contended  that  that  which  is  a  mere 
charge  upon  a  remainderman  is  to  receive  a  more  liberal  construction  than 
what  is  not  a  mere  charge  upon  him,  but  may  be  much  for  his  benefit  ?  In 
the  case  of  powers  to  make  leases  at  the  best  rent  that  can  be  obtained,  it  is 
evident  that  the  author  of  the  power  looks  to  the  benefit  of  the  estate,  and 
that  the  power  is  given  for  the  benefit  both  of  the  tenant  for  life  and  of  all 
persons  claiming  after  him  ;  for  where  the  tenant  for  life  can  give  no  perma- 
nent interest,  and  his  tenant  is  liable  every  day  to  be  turned  out  of  possession 
by  the  accident  of  his  death,  it  is  hard  to  procure  substantial  tenants ;  and 
therefore  it  is  beneficial  to  all  parties  that  the  tenant  for  life  should  have  a 
power  to  grant  such  leases.  .  .  .  This,  therefore,  is  a  power  which  is  calcu- 
lated for  the  benefit  of  the  estate.  Other  powers,  generally  speaking,  such  as 
jointuring  powers,  and  powers  to  make  provisions  for  younger  children,  are  cal- 
culated for  the  benefit  of  the  family ;  they  may  be  indirectly  beneficial  to  the 
remainderman,  in  some  respects,  but  they  are  no  direct  benefit  to  him ;  nor 
can  I  conceive  why  these  *powers  should  be  construed  more  libe-  r^-inp-i 
rally  than  powers  to  make  leases,  except  where  it  is  evident  that  such 
power  is  abused ;  and  in  case  of  letting  leases,  the  power  is  certainly  more  lia- 
ble to  be  abused  than  in  making  provisions  for  wife  or  children.  In  these 
latter  cases,  the  sum  to  be  raised  is  generally  limited,  and  cannot  be  ex- 
ceeded ;  but  a  power  of  leasing  is,  to  a  certain  extent,  a  power  of  charging  ; 
if  a  fine  is  taken,  it  is  unquestionably  so ;  and  even  where  no  fine  can  be 
taken,  it  is,  to  a  certain  degree,  a  charge,  and  for  the  benefit  of  tenant  for  life 
as  well  as  the  remainderman,  for  tenant  for  life  will  get  a  better  rent  than  if 
he  had  no  such  power.  I  cannot  conceive,  therefore,  what  distinction  there 
is  between  a  leasing  power  and  the  other  powers  before  noticed  ;  they  are  all 
powers  given  to  tenant  for  life  for  his  benefit,  to  enable  him  to  charge  the 
estate  ;  and  in  case  of  a  rack-rent,  the  power  of  leasing  is  also  a  benefit  to  the 
remainderman.  Now,  in  case  of  a  jointuring  power,  and  in  all  the  other 
cases,  a  contract  has  been  held  sufficient  to  enable  a  party  to  have  the  power 
executed  in  equity."     See,  also.  Doe  v.  Weller,  7  Term  Rep.  478  ;  Willes, 
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176;  and  Dowell  v.  Detc,  1  Y.  &  C.  C.  C.  345,  where  an  agreement  to  grant 
a  lease  was  held  binding  as  against  a  feme  covert,  as  being  a  defective  execu- 
tion of  her  power  of  leasing. 

The  legislature  has  also  extended  the  remedies  of  lessees  by  the  act  for 
granting  relief  against  defects  in  leases  made  under  powers  of  leasing  in  cer- 
tain cases,  see  12  &  13  Vict.  c.  26,  suspended  in  its  operation  by  a  subsequent 
act  in  the  same  session  until  the  1st  of  June,  1850,  (12  &  13  Vict.  c.  110,) 
and  amended  by  13  &  14  Vict.  c.  17. 

But  equity  will  not  aid  a  defect  even  in  favor  of  purchasers,  if  the  execu- 
tion of  the  power  would  involve  a  breach  of  trust,  {Mortlock  v.  Buller,  10 
Ves.  292 ;  Stratford  v.  Lord  Aldhorough,  1  Ridg.  281 ;) — or  would  be  a 
fraud  upon  the  power :  Harnett  v.  Yielding,  2  S.  &  L.  549.  And  a  power 
of  leasing  will  not  be  aided  where  the  best  rent  has  not  been  reserved,  or  a 
line  has  been  paid,  contrary  to  the  requisitions  of  the  power;  or  where  there 
has  been  an  agreement  or  covenant  to  grant  a  lease,  commencing  in  futuro, 
where  the  power  authorizes  only  leases  in  possession,  and  the  donee  has  died 
before  the  estate  fell  into  possession,  (  Camphell  v.  Leach,  Amb.  740  ;  Shan- 
non V.  Bradstreet,  1  S.  &  L.  52 ;  Doe  v.  Weller,  7  Term  Rep.  478 ;  Willes, 
176 ;  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  345,  356;  Temple  v.  Baltinglass,  Rep. 
t.  Finch,  275.)  But  it  seems  that  when  the  question  is  raised,  whether  the 
rent  reserved  is  adequate  or  not,  courts  of  equity  will  not  decline  to  aid  the 
imperfect  execution  of  the  power  of  leasing,  unless  the  rent  be  so  low,  as  to 
afford  evidence  of  fraud  :  King  v.  Roney,  5  Ir.  Ch.  Rep.  64,  77. 
r*lQ71  ^"^^  Sandham  v.  Medwin,  3  Swanst.  685,  where  unusual  and  un- 
heard-of covenants  were  introduced  into  the  lease,  "  usual  and  reason- 
able covenants'^  being  required  by  the  power,  a  court  of  equity  would  not 
interfere.  If  a  tenant  for  life  has  power  to  lease,  with  the  consent  of  trustees 
or  others,  an  agreement  by  the  tenant  for  life  alone  to  lease  will  not  be  aided  : 
Lawrenson  v.  Butler,  1  S.  &  L.  13.  In  Shaniion  v.  Bradstreet,  1  S.  &  L. 
52,  where  a  tenant  for  life,  with  power  to  grant  leases  ''  in  possession,  and  not 
in  reversion,"  entered  into  an  agreement  to  grant  a  lease  a  day  or  two  before 
the  lease  was  to  commence,  the  tenant  for  life  having  survived  that  time,  no 
objection  arose,  and  the  agreement  was  held  by  Lord  Redesdale  to  be  binding 
upon  the  remainderman.     See,  also,  Dowell  v.  Dew,  2  Y.  &  C.  C.  C.  345. 

A  court  of  equity  will  not  grant  its  aid  where  there  is  a  defect  in  the  execu- 
tion of  a  power  under  an  act  of  Parliament,  which  must  always  be  taken 
strictly  :  thus,  if  a  tenant  in  tail  make  a  lease  for  years,  not  authorized  by  32 
Hen.  8,  equity  will  not  make  good  the  defect :  RosicelVs  case,  per  Hutton,  Ro. 
Abr.  379,  fol.  6.     See,  also,  Cowp.  267;  2  Burr.  1146 ;  Anon.,  2  Freem.  224. 

We  must,  however,  distinguish  between  the  defective  execution  and  the 
non-execution  of  a  power,  for  a  non-execution  of  a  power  will  not  be  aided : 
[even  when  the  power  is  given  to  a  tenant  for  life  to  dispose  of  the  reversion  by 
deed  or  will,  at  his  death,  and  would,  if  executed,  render  the  whole  equitable 
assets  for  the  payment  of  his  debts  :  Johnson  v.  Gushing,  15  New  Hampshire, 
298 :]  a  person,  for  instance,  is  not  entitled  to  the  aid  of  the  Court  on  the  ground 
of  the  execution  of  the  power  having  been  prevented  by  the  sudden  death  of  the 
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donee:  Pigott  v.  Penrice,  Com.  250;  Gilb.  Eq.  Rep.  138.  So,  disability  to 
sign  from  gout  has  not  been  aided  :  Blockvill  v.  Ascott,  2  Eq.  Ca.  Abr.  659,  n. ; 
and  see  Buchell  v.  BlenWhorn^  5  Hare,  131.  "We  may,  however,  except 
those  cases  in  which  the  execution  of  a  power  has  been  prevented  by  fraud,  as 
where  the  deed  creating  the  power  has  been  fraudulently  retained  by  the  per- 
son interested  in  its  non-execution,  for  then  it  seems  equity  will  afford  its  aid : 
3  Ch.  Ca.  83,  84,  122  ;  Ward  v.  Booth,  cited  3  Ch.  Ca.  69.  See,  also,  Pigott 
V.  Penrice,  Prec.  Ch.  471;  Vane  v.  Fletcher,  1  P.  Wms.  354;  LuttrellY. 
Olmius,  cited  11  Yes.  683 ;  Seagrave  v.  Kirwan,  1  Beat.  157 ;  Bulkley  v. 
Wilford,  2  C.  &  F.  102;  Middleton  v.  Middleton,  1  J.  &  W.  94. 

It  may  here  be  mentioned  that  if  a  will  is  in  other  respects  properly  exe- 
cuted, probate  cannot  be  refused  upon  the  ground  that  the  power  under  which 
it  has  been  made  has  not  been  properly  followed.  See  Barnes  v.  Vincent,  (5 
Moore,  P.  C.  C.  201,)  where  a  decision  of  the  Prerogative  Court  refusing  pro- 
bate to  the  will  of  a  feme  covert,  on  the  face  of  it  not  executed  according  to 
the  requisites  of  the  power,  was  reversed  by  the  Judicial  Committee  of  the 
Privy  Council.  "It  is  certain,''  *said  Lord  Brougham,  "that  there  rHciqo-i 
is  a  considerable  class  of  cases,  in  which  equity  will  relieve  against  a 
defective  execution  of  a  power.  Thus  in  favor  of  a  purchaser ;  of  a  creditor  • 
of  a  child  ;  equity  will  relieve.  But  if  probate  shall  have  been  refused  by  the 
Ecclesiastical  Court,  on  the  ground  of  the  execution  being  defective,  no  such 
relief  ever  can  be  extended  in  any  case ;  because  the  Court,  which  alone  can 
relieve,  never  can  know  if  the  instrument  had  existed,  nor  can  see  the  defect 
in  the  execution;  and  the  Court  of  Probate  is  bound  by  the  fact  of  the  defec- 
tive execution,  and  cannot  remedy  it.  Thus  a  feme  covert  having  made  a 
will  in  favor  of  a  child,  and  imperfectly  executed  it,  the  child  must  be  excluded, 
by  probate  being  refused;  when,  had  a  court  of  equity  been  put  in  possession 
of  the  instrument,  it  would  have  held  the  defective  execution  relievable  in  the 
child's  behalf."     See  and  consider  Este  v.  Este,  15  Jur.  159. 

The  will  in  Barnes  v.  Vincent  was  made  prior  to  the  passing  of  the  Wills 
Act,  (1  Vict.  c.  26,)  and  it  must  be  remembered,  that  by  that  Act,  no  appoint- 
ment made  by  will,  in  exercise  of  any  power,  will  be  valid,  unless  the  same  be 
executed  with  the  solemnities  required  by  the  Act;  but  if  those  are  complied 
with,  the  appointment  will  be  valid,  although  some  additional  or  other  form  of 
execution  or  solemnity  may  have  been  required  by  the  power.  See  sects.  9 
and  10,  ante,  p.  193. 
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execution  of  a   power,   the   circum-  Parson's   Eq.   436,   446;    Porter  v. 

stances  must  be  strictly  adhered  to;  Turner,  3  S.  &  R.  108;   Sli/er  and 

and  however  arbitrary,  and  unessen-  others  v.  Beates  and  another,  9  Id. 
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But  ^'whenever  the  intention  to  exe- 
cute a  power  is  sufficiently  manifest, 
but  the  execution  is  defective,  or  it 
has  not  been  executed  according  to 
the  terms,  or  in  the  form  prescribed, 
equity  will  correct  the  mistake  or  sup- 
ply the  defect.  "When  nothing  has 
been  done,  or  attempted  to  be  done, 
toward  the  execution  of  a  power, 
equity,  in  general,  will  not  interfere, 
unless  the  instrument  creating  the 
power  shall  have  vested,  or  recognized 
in  third  persons,  rights,  to  secure 
which  the  execution  of  the  power  is 
necessary.  If  the  attorney  or  agent 
has  attempted  to  execute  the  power, 
but  has  done  it  defectively,  the  party 
claiming  under  it,  cannot  avail  him- 
self of  it,  at  law,  but  equity  interposes 
its  aid,  upon  the  broad  principle  of 
relieving  against  accident  or  mistake ;'' 
Barr  v.  Hatch  and  others,  8  Ohio, 
527,  529.  Equity  will  aid  the  de- 
fective execution  of  a  power  in  favor 
of  purchasers,  for  a  valuable  consi- 
deration; Schenck  v.  EUingwood,  3 
Edwards,  175,  176 ;  Thorp  et  al.  v. 
M^  Cidlum  et  al,  1  Gilman,  615',  629 ; 
in  favor  of  a  charity ;  Pepper's  Will,  1 
Parson's  Eq.  436,  446;  and  in  favor  of 
creditors,  and  of  a  wife  or  a  legitimate 
child;  Porter  and  others  v.  Turner 
and  others,  3  Sergeant  &  Rawle,  108, 
111,  114;  Denmson  v.  Goehring,  7 
Barr,  175,  180;  see  also,  Bradish  v. 
Gihhs,  3  Johnson's  Chancery,  523, 
550;  but  not  in  favor  of  grand-chil- 
dren, where  in  default  of  appointment, 
the  estate  would  go  to  grand-children ; 
Porter  and  others  v.  Turner  and 
others. 

But  relief  will  not  be  given  in 
equity,  where  the  act  which  may  have 
been  done  about  the  property  cannot 
reasonably  be  referred  to  an  intention 
to  execute  the  power;  Ford  et  al.  v. 


Russell  et  al.,  1  Freeman,  42,  51. 
Nor  can  that  court  give  aid  in  the 
case  of  a  defective  power ;  it  cannot, 
therefore,  give  validity  to  a  convey- 
ance where  an  attorney,  conveying  by 
a  sealed  instrument,  has  not  been  ap- 
pointed under  seal;  The  Heirs  of 
Piatt  and  others  v.  The  Heirs  of 
M'Cullough,  1  M'Lean,  69,  82.  In 
Robertas  Widoio  and  Heirs  v.  Stanton, 
2  Munford,  129,  138, 139,  where  one 
trustee,  only,  had  conveyed  under  a 
power  which  was  required  to  be  exe- 
cuted by  all  jointly.  Tucker,  J.,  was 
of  opinion,  that  as  there  was  a  want 
of  competency  in  the  person  acting,  to 
execute  the  power,  except  in  conjunc- 
tion with  others,  it  was  not  a  case  in 
which  chancery  would  relieve  on  the 
ground  of  aiding  a  defective  execution 
of  a  power;  but  Fleming,  J.,  consi- 
dered, that  it  was  a  case  in  which  a 
power  had  been  imperfectly  executed, 
and  that  in  favor  of  a  valuable  consi- 
deration, equity  would  supply  the  de- 
fect ;  and  the  latter  view  appears  to 
be  correct.  See  Thorp  et  al.  v. 
M' Cidlum  et  al,  1  Gilman,  615,  629. 
Though  equity  will  never  supply 
a  non-execution  of  a  bare  power;  John- 
son V.  Cushing,  15  New  Hampshire, 
178  ;  yet  if  a  trust  has  been  imposed 
in  connection  with  the  power,  upon  a 
person  who  was  to  execute  it,  equity 
will  not  allow  the  person  intended 
to  be  benefited,  to  suffer  from  the 
negligence,  mistake  or  ignorance  of 
the  trustee,  or  other  circumstances; 
Withers  v.  Yeadon,  1  Richardson's 
Equity,  325,  229;  Gihhs  v.  Marsh, 
2  Metcalf,  243,  251 ;  Thorp  et  al.  v. 
JIf  Cullum  et  al,  1  Gilman,  615,  625, 
630.  Thus  in  Norcum  v.  HDeuch, 
17  Missouri,  98,  a  power  given  to  a 
widow,  who  took  a  life  estate  under 
the  will,  to  sell  for  the  benefit  of  chil- 
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dren,  with  the  consent  of  the  execu-  imperfect  execution,  is,  in  chancery, 

tor,  was  held  to  be  a  trust  for  the  only,    where   it   proceeds    upon    the 

children,  coupled  with  an  interest  in  ground  of  compelling  parties,  in  re- 

herself ;  and  the  court,  consequently,  spect  of  the  consideration,  to  supply 

upheld  the  title  of  a  purchaser  under  a  defect  in  their  acts :  the  transaction 

the    power,  notwithstanding   the   re-  remains  defective  and  inoperative  in 

fusal  of  the  executor  to  concur  in  the  law ;   Sinclair  v.  Jackson,  8  Cowen, 

sale.  544,  588. 
The  remedy,  in  cases  of  aiding  an 
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Voluntary  Trusts.] — Distincticm  as  to  volunteers.  The  assistance  of  the 
Court  cannot  he  had  without  consideration,  to  constitute  a  party  cestui  que 
trusty  as  upon  a  voluntary  covenant  to  transfer  stock,  &c. ;  hut  if  the  legal 
conveyance  is  actually  made,  constituting  the  relation  of  trustee  and  cestui 
que  trust,  as  if  the  stocJc  is  actually  transferred,  &c.,  though  without  consi- 
deration, the  equitahle  interest  will  he  enforced. 

Settlement  of  leasehold  estates  not  revoked  hy  a  suhsequent  assignment 
hy  the  trustee  to  the  settlor  entitled  for  life,  or  hy  the  will  of  the  latter ; 
no  intention  to  revoke  appearing  ;  and  the  terms  of  a  power  of  revoca- 
tion not  heing  complied  with. 

By  indentures  dated  the  1st  of  July,  1791,  reciting  a  lease,  dated  the  6th 
of  June  preceding,  of  collieries  at  Hebburn  and  Jarrowwood,  in  the  county  of 
Durham,  for  thirty-one  years,  to  Charles  Wren  and  others ;  and  that  the  name 
of  Wren  was  used  in  trust  for  Nathaniel  Ellison  and  Wren,  in  equal  shares ;  it 
was  declared,  that  Wren,  his  executors  and  administrators,  would  stand  possessed 
of  the  lease,  in  trust,  as  to  one  moiety,  for  Ellison,  his  executors,  &c. 

By  another  indenture,  dated  the  18th  of  June,  1796,  reciting,  that  Ellison 
was  interested  in  and  entitled  to  one  undivided  eighth  part  of  certain  collieries 
at  Hebburn  and  Jarrow,  held  by  two  several  leases  for  terms  of  thirty-one 
years,  and  that  he  was  desirous  of  settling  his  interest,  he  assigned  and  trans- 
ferred all  his  interest  in  the  said  collieries,  and  all  the  stock,  &c.,  to  Wren, 
his  executors,  ^administrators,  and  assigns,  in  trust  for  Nathaniel  Elli-  r*2001 
son  and  his  assigns  during  his  life ;  and,  after  his  decease,  in  trust  to 
manage  and  carry  on  the  same,  in  like  manner  as  Wren  should  carry  on  his 
own  share ;  and  upon  further  trust,  out  of  the  profits,  to  pay  to  Margaret  Cla- 
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vering,  during  the  remainder  of  the  term,  in  case  she  should  so  long  live,  the 
yearly  sum  of  103^.  2s.  Sd.,  which  sum  is  thereby  mentioned  to  be  secured  to 
her  by  an  indenture,  dated  the  14th  of  May  last;  and,  subject  thereto,  in  trust 
to  pay  thereout  to  Jane  Ellison,  in  case  she  should  survive  Nathaniel  Ellison, 
during  the  remainder  of  the  term,  during  the  joint  lives  of  Jane  Ellison  and 
Anne  Furye,  the  clear  yearly  sum  of  £180 ;  and  after  the  decease  of  Anne 
Furye,  then  the  yearly  sum  of  £90,  during  the  remainder  of  the  term,  in  case 
Jane  Ellison  should  so  long  live;  and,  subject  as  aforesaid,  upon  trust  to  pay 
thereout,  to  each  of  the  children  of  Nathaniel  Ellison  that  should  be  living  at 
his  decease,  during  the  remainder  of  the  term,  during  the  joint  lives  of  Jane 
Ellison  and  Anne  Furye,  and  the  life  of  the  survivor,  the  yearly  sum  of  £30 
apiece;  and  after  the  decease  of  the  survivor,  the  yearly  sum  of  £15;  and 
upon  further  trust  to  pay  the  residue  of  the  profits  arising  from  the  collieries 
to  the  eldest  son  of  Nathaniel  Ellison,  who  should  attain  the  age  of  twenty- 
one  ;  and  upon  the  death  of  Margaret  Clavering,  then  upon  trust  to  pay  to  each 
of  the  children  of  Nathaniel  Ellison  the  further  yearly  sum  of  £10 ;  with  sur- 
vivorship, in  case  any  of  the  children  should  die  before  twenty-one,  or  marriage 
of  daughters,  provided  none  except  the  eldest  should  be  entitled  to  a  greater 
annuity  than  £50 ;  and  upon  further  trust  to  pay  the  residue  to  the  eldest  son ; 
provided  further,  in  case  all  the  children  die  before  twenty-one,  or  the  marriage 
of  daughters,  upon  trust  to  pay  the  whole  to  such  only  child  at  twenty-one,  or 
marriage  of  a  daughter ;  provided  further,  in  case  the  profits  to  arise  from  the 
collieries  should  not  be  sufficient  to  pay  all  the  annuities,  the  annuitants,  except 
Margaret  Clavering,  should  abate,  to  be  made  up  whenever  the  profits  should 
r*20n  ^^  sufficient;  and  upon  further  trust,  in  case  Wren,  his  executors  or 
'-  *administrators,  should  think  it  more  beneficial  for  the  family  to  sell 

and  dispose  of  the  collieries,  upon  trust  to  sell  and  dispose  of  the  same  for 
the  most  money  that  could  reasonably  be  got,  and  to  apply  the  money,  in 
the  first  place,  in  payment  of  all  debts  due  from  the  collieries,  in  respect 
of  the  share  of  Ellison;  and,  subject  thereto,  to  place  out  the  residue  on 
real  securites,  and  apply  the  interest,  in  the  first  place,  in  payment  of  the 
annuity  of  103?.  2s.  8c?.  to  Margaret  Clavering;  then  to  the  annuities  of 
£180,  or  £90;  then  to  pay  all  the  children  of  Ellison,  during  the  life  of 
Margaret  Clavering,  the  yearly  sum  of  22?.  10s.,  and  to  pay  the  residue  of 
the  dividends  and  interest  to  the  eldest  son  of  Ellison,  in  manner  aforesaid ; 
and  if  the  dividends,  &c.,  should  not  be  sufficient  for  the  annuities,  the  two 
annuitants,  except  Margaret  Clavering,  to  abate ;  and,  after  her  death,  to  pay 
to  each  of  the  children  of  Nathaniel  Ellison  the  further  yearly  sum  of  2?.  10s. 
for  their  lives;  and,  after  the  decease  of  Margaret  Clavering  and  Jane  Ellison, 
upon  trust  to  pay  to  each  of  the  children  of  Nathaniel  Ellison  the  sum  of  £500, 
in  case  the  money  arising  from  the  sale  should  be  sufficient ;  then  upon  trust 
to  divide  the  same  equally  among  all  the  children,  share  and  share  alike;  and, 
subject  as  aforesaid,  to  pay  over  the  residue  to  the  eldest  son  on  his  attaining 
twenty-one ;  and  it  was  declared,  that  the  portions  of  the  children  should  be 
paid  to  the  sons  at  twenty-one,  to  the  daughters  at  twenty-one  or  marriage ; 
and  in  case  of  the  death  of  any  before  such  period,  to  pay  that  share  to  the 
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eldest  son  at  twenty-one;  and  if  only  one  cWld  should  survive,  to  pay  the  whole  to 
such  one  at  twenty-one  or  marriage,  if  a  daughter;  and  in  case  all  die  before 
twenty-one,  &c.,  then  the  said  Charles  Wren,  his  executors  and  administrators, 
shall  stand  possessed  of  the  said  collieries,  and  the  money  to  arise  by  sale 
thereof,  subject  as  aforesaid,  in  trust  for  Nathaniel  Ellison,  his  executors, 
administrators,  and  assigns.  It  was  further  declared,  that  the  annuities  should 
be  paid  half-yearly ;  and  that,  upon  any  such  sale,  the  receipt  of  Wren,  his 
executors  or  administrators,  should  be  a  sufficient  discharge  to  purchasers. 
Then  followed  *this  proviso  : — ^'  Provided  always  and  it  is  hereby  fur-  r^jconoi 
ther  declared,  that  it  shall  and  may  be  lawful  for  the  said  Nathaniel 
Ellison,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  him  signed,  sealed, 
and  delivered  in  the  presence  of  and  attested  hy  two  or  more  credible  witnesses^ 
to  revoke,  determine,  and  make  void  all  and  every  the  uses,  trusts,  limitations, 
and  powers  hereinbefore  limited  and  created,  of  and  concerning  the  said 
collieries  and  coal-mines ;  and  by  the  same  deed  or  deeds,  or  by  any  other  deed 
to  be  by  him  executed  in  like  manner,  to  limit  any  new  or  other  uses  of  the 
said  collieries  and  coal-mines,  as  he,  the  said  Nathaniel  Ellison,  shall  think  fit/' 

By  another  indenture,  dated  the  3rd  of  July,  1797,  hut  not  attested  hy  two 
witnessesj  reciting  the  leases  of  the  collieries,  and  that  the  name  of  Charles 
Wren  was  used  in  trust  for  Nathaniel  Ellison  and  himself,  in  equal  shares, 
and  that  Ellison  had  advanced  an  equal  share  of  the  moneys  supplied  for 
carrying  on  the  collieries,  amounting  to  9037?.  10s.,  it  was  witnessed,  that,  in 
consideration  of  4518Z.  15s.,  Wren  assigned  to  Nathaniel  Ellison  one  undivided 
moiety  or  half  part  of  all  the  said  collieries,  demised  to  him  by  the  said  seve- 
ral leases,  with  a  like  share  of  the  stock ;  to  have  and  to  hold  the  said  col- 
lieries to  Ellison,  his  executors,  administrators,  and  assigns,  for  the  residue  of 
the  said  terms,  subject  to  the  rents,  covenants,  and  agreements  in  the  said 
leases ;  and  to  have  and  to  hold  the  stock  unto  Ellison,  his  executors,  adminis- 
trators, and  assigns,  to  and  for  his  and  their  own  proper  use  for  ever,  with  the 
usual  covenants  from  Wren  as  to  his  title  to  assign,  &c.,  and  from  Ellison  to 
indemnify  Wren,  his  executors,  &c. 

Nathaniel  Ellison,  by  his  will,  dated  the  22nd  June,  1796,  after  several 
specific  and  pecuniary  legacies,  gave  all  the  rest  and  residue  of  his  personal 
estate  and  effects,  of  what  nature  or  kind  soever,  not  before  disposed  of,  to  his 
wife,  and  Wren,  and  the  surviver,  and  the  executors  and  administrators  of 
such  survivor,  upon  trust  to  call  and  place  the  same  out  in  the  funds,  or  on 
real  securities ;  and  he  directed  that  all  sums  of  money  which  should  come 
to  the  hands  of  his  wife,  and  Wren,  or  of  the  executors,  *&c.,  of  r  ^qaqi 
either  of  them,  under  the  said  trusts,  should  be  equally  divided 
between  all  his  children,  sons  and  daughters,  born  and  to  be  born,  share  and 
share  alike ;  the  shares  to  become  vested  and  be  payable  upon  marriage,  with 
consent  of  their  guardians,  and  not  otherwise,  until  the  age  of  twenty-one ; 
such  part  of  the  interest  in  the  mean  time,  as  the  guardians  shall  think  pro- 
per, to  be  applied  for  maintenanqe ;  the  residue  to  accumulate ;  with  a  direc- 
tion for  payment  of  part  of  the  principal  for  advancement,  and  survivorship 
upon  the  death  of  any  before  the  respective  shares  should  be  payable ;  and,  in 
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case  of  the  deatli  of  all  tinder  age  and  unmarried,  he  gave  the  dividends  and 
interest  to  his  wife  for  life ;  and,  upon  her  death,  he  gave  the  principal  and  a 
sum  of  £3000,  charged  upon  her  estates,  to  his  sister,  Margaret  Clavering, 
and  his  nephew.  Then,  after  some  further  dispositions  of  stock  in  favor  of 
his  children,  he  gave  a  legacy  of  twenty  guineas  to  Wren,  and  appointed  his 
wife  and  Wren  executors  and  guardians. 

The  testator  died  in  1798,  leaving  his  widow  and  ten  children  surviving ; 
one  of  whom,  Charles  Ellison,  died  in  1799,  an  infant.  Wren  also  died  in 
that  year. 

The  bill  was  filed  by  the  testator's  widow  and  Margaret  Clavering,  praying, 
that  the  trusts  of  the  deed  of  June,  1796,  may  be  established,  and  that  new 
trustees  may  be  appointed. 

The  younger  children,  by  their  answer,  submitted  whether  the  trusts  of 
that  deed  were  not  varied  or  revoked  by  the  deed  of  July,  1797. 

Mr.  Romilly  and  Mr.  Bell,  for  the  plaintifi*s,  insisted,  that  the  subsequent  deed, 
not  reciting  or  taking  any  notice  of  the  prior  settlement,  could  not  revoke  it ; 
that  it  was  not  the  object  of  the  latter  deed  to  revoke  the  former  j  and  that  it  was 
not  attested  by  two  witnesses,  as,  in  order  to  effect  a  revocation,  it  ought  to  be. 

Mr.  Richards,  for  the  eldest  son,  defendant,  claiming  also  under  the  deed 
of  1796,  declined  to  argue  the  case. 

r*2041  ■^^*  ^^'^^^^  ^^^  -^^-  ^  ■^9^'^)  ^^^  ^^  other  defendants,  *the 
younger  children. — Though  the  expression  in  the  clause  of  revocation 
is  ^^  deed  or  writing,"  a  will  with  two  witnesses  would  do,  according  to  the 
case^  from  Ireland,  cited  in  Lord  Darlington  v.  Pulteney?  No  intention, 
however,  can  be  founded  in  the  will  to  revoke  this  settlement ;  but  the  subse- 
quent deed  is  an  implied  revocation.  What  use  could  there  be  in  that  deed 
but  to  give  Ellison  the  absolute  estate,  which  is  quite  inconsistent  with  the 
trusts  of  the  former  deed,  which  are  very  special,  and  give  a  large  discretion  ? 
An  instrument  may  be  revoked  by  another,  though  not  taking  notice  of  the 
former,  but  only  making  a  disposition  inconsistent  with  it :  Lord  Faucon- 
herge  v.  Fitzgerald  f  Arnold  v.  Arnold.^  And  though  the  latter  of  these 
cases  was  upon  a  will,  there  is  no  difiference  upon  a  voluntary  settlement. 
There  is  no  instance  in  which  a  voluntary  deed,  defective,  and  not  effectual 
at  law,  has  been  aided  in  this  court ;  and  though  this  is,  in  some  respects,  in 
favor  of  a  wife  and  children,  one  of  the  parties  claiming  under  it  is  a  volun- 
teer ;  and  it  is  opposed  by  nine  out  of  ten  children.  This  deed,  like  that  in 
Colman  v.  Sarrel,^  cannot  be  proceeded  upon  at  law.  But  if  the  trust  was 
originally  well  created,  yet  if  the  subject  gets  back,  and  is  vested  in  the 
author  of  the  trust,  the  objection  lies. 

Mr.  Romilly,  in  reply. — Can  it  be  stated  as  a  question  here,  whether  a 
settlement  for  a  wife  and  children  can  be  enforced  against  the  representative 

1  Roscommon  v.  Fowke,  6  Bro.  P.  C,  Toml.  ed.,  158.  2  Cowp.  268. 

»  6  Bro.  P.  0.  295,  Toml.  ed.  *  i  Bro,  c.  C.  401. 

5  1  Ves.  jun.  50  ;  S.  C,  3  Bro.  C.  C.  12. 
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of  the  father  or  the  husband  ?  Colman  v.  Sarrel  has  not  the  most  remote 
application  ;  the  parties  claiming  under  the  deed  being  mere  strangers,  except 
by  a  connection  illegal  and  immoral.  It  is  not  necessary  to  consider  the  case 
of  a  mere  volunteer.  Mrs.  Clavering  was  a  creditor  by  an  annuity  secured  by 
a  prior  deed.  Supposing  Ellison  had  an  intention  to  revoke  this  settlement, 
he  had  prescribed  to  himself  certain  forms,  the  attestation  of  two  witnesses. 
There  is  no  instance  of  an  implied  revocation  of  trusts,  which  are  only  to  be 
revoked  expressly,  by  a  particular,  certain  form.  But  there  is  not  the  least 
pretence  upon  these  instruments,  either  the  deed  or  the  will,  of  any  such  in- 
tention. The  *will  was  executed  only  four  days  after  the  settlement,  p  ^oc\^-\ 
which  is  not  noticed  in  either  instrument.  It  is  no  more  than  con- 
senting that  the  trustee,  having  the  legal  interest,  shall  assign  to  another  per- 
son, and  taking  it  himself.  Notwithstanding  the  length  the  Court  have  gone 
upon  wills,^  this  would  not  be  a  revocation  even  of  a  will,  merely  taking  the 
legal  interest,  having  disposed  of  the  equitable.  The  intention  that  these 
trusts  should  not  prevail  would  not  have  been  expressly  declared.  As  far  as 
Wren  was  a  trustee,  the  deed  is  revoked ;  but  it  was  the  act  of  Wren,  Ellison 
being  passive. 

Lord  Chancellor  Eldon. — I  had  no  doubt,  that,  from  the  moment  of 
executing  the  first  deed,  supposing  it  not  to  have  been  for  a  wife  and  children, 
but  for  pure  volunteers,  those  volunteers  might  have  filed  a  bill  in  equity,  on 
the  ground  of  their  interest  in  that  instrument,  making  the  trustees  and  the 
author  of  the  deed  parties.  /  take  the  distinction  to  he,  that,  if  you  want  the 
assistance  of  the  Court  to  constitute  you  cestui  que  trust,  and  the  instrument  is 
voluntary,  you  shall  not  have  that  assistance  for  the  purpose  of  constituting 
you  cestui  que  trust:  as,  upon  a  covenant  to  transfer  stock,  &c.,  if  it  rests  in 
covenant,  and  is  purely  voluntary,  this  Court  will  not  execute  that  voluntary 
covenant.  But  if  the  party  has  completely  transferred  stoch,  &c.,  though  it  is 
voluntary,  yet  the  legal  conveyance  being  effectually  made,  the  equitable  interest 
will  be  enforced  by  this  Court.  That  distinction  was  clearly  taken  in  Colman 
V.  Sarrel,^  independent  of  the  vicious  consideration.  I  stated  the  objection, 
that  the  deed  was  voluntary  -,  and  the  Lord  Chancellor^  went  with  me  so  far 
as  to  consider  it  a  good  objection  to  executing  what  remained  in  covenant. 
But  if  the  actual  transfer  is  made,  that  constitutes  the  relation  between  trustee 
and  cestui  que  trust,  though  voluntary,  and  without  good  or  meritorious^  con- 
sideration ;  and  it  is  clear,  in  that  case,  that,  if  the  stock  had  been  actually 
transferred,  unless  the  transaction  was  affected  by  the  turpitude  of  the  con- 
sideration, the  Court  would  have  executed  it  against  the  trustee  and  the  author 
of  the  trust. 

1  See  Harmood  v.  Oglander,  6  Ves.  199,  and  note. 

2  1  Ves.  jun.  50 ;  S.  C,  3  Bro.  C.  C.  12.  '  Thurlow. 

*  That  meritorious  consideration  merely  will  not  entitle  a  volunteer  to  the  aid  of 
equity.  See  Jefiferys  v.  Jefferys,  1  Cr.  &  Ph.  138  ;  Dillon  v.  Coppin,  4  My.  &  Cr.  647, 
overruling  Ellis  v.  Nimmo,  L.  &  G.  333,  t.  Sugd. 
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r  *2061       *''"^  *^"^  ^^^^'  thereforCj  the  person  claiming  under  the  settlement 
might  maintain  a  suit,  notwithstanding  any  objection  made  to  it  as 
being  voluntary,  if  that  could  apply  to  the  case  of  a  wife  and  children ;  con- 
sidering, also,  that  Mrs.  Clavering  was  an  annuitant,  and  not  a  mere  volunteer. 
But  it  was  put  for  the  defendant  thus — that  though  the  instrument  would 
have  been  executed  originally,  if  the  subject  got  back  by  accident  into  the 
author  of  the  trust,  and  was  vested  in  him,  then  the  objection  would  lie  in  the 
same  manner  as  if  the  instrument  was  voluntary.     I  doubt  that,  for  many 
reasons — the  trust  being  once  well  created,  and  whether  it  would  apply  at  all 
where  the  trust  was  originally  well  created,  and  did  not  rest  merely  in  engage- 
ment to  create  it.     Suppose  Wren  had  died,  and  had  made  Ellison  his  execu- 
tor, it  would  be  extraordinary  to  hold,  that  though  an  execution  would  be 
decreed  against  him  as  executor,  yet,  happening  to  be  also  author  of  the  trust, 
therefore  an  end  was  to  be  put  to  the  interest  of  the  cestui  que  trust.     But  it 
does  not  rest  there ;  for  Ellison  clothes  the  legal  estate  remaining  in  Wren 
with  the  equitable  interests  declared  by  the  first  deed,  making  him,  therefore, 
a  trustee  for  Ellison  himself  first,  and,  after  his  death,  for  several  other  per- 
sons ;  and  he  has  said,  he  puts  that  restraint  upon  his  own  power,  not  only 
that  he  shall  not  have  a  power  of  revocation  whenever  he  changes  his  inten- 
tion, but  that  he  shall  not  execute  that  power,  nor  be  supposed  to  have  that 
change  of  intention,  unless  manifested  by  an  instrument  executed  with  certain 
given  ceremonies.     My  opinion  is,  that  if  there  is  nothing  more  in  this  trans- 
action than  taking  out  of  Wren  the  estate  clothed  with  a  trust  for  others  with 
present  interests,  though  future  in  enjoyment,  and  that  was  done  by  an  instru- 
ment with  no  witness,  or  only  one  witness,  it  is  hardly  possible  to  contend  that 
such  an  instrument  would  be  a  revocation  according  to  the  intention  of  the 
party,  the  evidence  of  whose  intention  is  made  subject  to  restrictions  that  are 
not  complied  with.     The  only  difficulty  is,  that  the  declaration  of  the  trusts 
in  the  first  instrument  could  not  be  executed,  the  second  instrument  being 
r  *2071  ^1^0^^^  *o  have  efi"ect.     It  is  said,  *a  power  was  placed  in  Wren,  his 
executors  and  administrators,  not  his  assigns,  if  in  sound  discretion 
thought  fit,  to  sell  and  to  give  a  larger  interest  to  the  younger  children  than 
they  otherwise  would  take.     If  Wren  had  not,  after  the  re-assignment,  that 
discretion  still  vested  in  him,  I  think  it  would  not  be  in  the  executors  of 
Ellison,  and  it  could  not  be  exercised  by  the  Court,  though,  in  general  cases, 
ttnists  will  not  fail  by  the  failure  of  the  trustee.     But,  though  the  eff'ect  would 
be  to  destroy  the  power  of  Wren,  which  I  strongly  doubt,  attending  to  the 
requisition  of  two  witnesses,  I  do  not  know  that  it  would  destroy  the  other 
interests.     I  think,  therefore,  upon  the  whole,  this  trust  does  remain,  not- 
withstanding this  re-assignment  of  the  legal  estate  of  Ellison.     I  do  not  think, 
consistently  with  the  intention  expressed  in  the  first  instrument,  and  the 
necessity  imposed  upon  himself  of  declaring  a  different  intention  under  certain 
restrictions,  that,  if  a  different  intention  appeared  clearly  upon  the  face  of  the 
instrument,  the  latter  would  have  controlled  the  former.     But  I  do  not  think 
his  acts  do  manifest  a  different  intention.     Supposing  one  witness  sufficient, 
the  second  deed  does  not  sufficiently  manifest  an  intention  to  revoke  all  the 
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benefits  given  by  the  first  deed  to  the  children ;  and  it  is  not  inconsistent  that 
he  might  intend  to  revoke  some,  and  not  all. 

As  to  the  will,  it  is  impossible  to  maintain  that  the  will  is  a  writing  within 
the  meaning  of  the  power,  considering  how  the  subject  is  described.  The 
word  "  residue'^  there  means,  that  estate  of  which  he  had  the  power  of  dis- 
posing, not  engaged  by  contracts,  declarations  of  trusts,  &c.  It  was  necessary 
for  him  to  describe  the  subject  in  such  a  way  that  there  could  be  no  doubt  he 
meant  to  embrace  that  property.  Upon  the  whole,  therefore,  this  relief  must 
be  granted  j  though  I  agree,  that,  if  it  rested  in  covenant,  the  jpersonal  repre- 
sentative might  have  put  them  to  their  legal  remedies,  he  cannot,  where  the 
character  of  trust  attached  upon  the  estate  while  in  Wren ;  which  character  of 
trust,  therefore,  should  adhere  to  the  estate  in  Ellison,  unless  a  contrary  inten- 
tion was  declared ',  and  the  circumstance  of  *one  witness  only,  when  ^  *9ao-i 
the  power  reserved  required  two  witnesses,  is  also  a  circumstance  of 
evidence  that  he  had  not  the  intention  of  destroying  those  trusts  which  had 
attached,  and  were  then  vested  in  the  person  of  Wren. 

The-  ordering  part  of  the  decree,  extracted  from  the  Registrar's  Book,  is 
thus  '}  "  Whereupon,  and  upon  debate  of  the  matter,  and  hearing  the  deed  of 
trust  dated  the  18th  June,  1796,  read,  and  what  was  alleged  by  the  counsel 
on  both  sides,  his  lordship  doth  declare  that  the  trusts  of  the  said  deed,  bear- 
ing date  18th  June,  1796,  ought  to  be  performed  and  carried  into  execution, 
and  doth  order  and  decree  the  same  accordingly.  And  it  is  further  ordered 
and  decreed,  that  it  be  referred  to  Mr.  Ord,  one  of  the  Masters  of  this  Court, 
to  appoint  a  new  trustee  or  trustees  of  the  premises  comprised  in  the  said  trust 
deed,  and  that  the  share  of  the  said  Nathaniel  Ellison  of  and  in  the  said 
collieries,  and  the  stock  and  effects  belonging  thereto  comprised  in  the  said 
deed,  be  assigned  to  such  new  trustee  or  trustees  so  to  be  appointed,  upon  the 
trusts  and  upon  and  for  the  intents  and  purposes  declared  by  the  said  deed 
concerning  the  same,  and  such  new  trustee  or  trustees  is  or  are  to  declare  the 
trusts  thereof  accordingly,  and  the  said  master  is  to  settle  such  assignment ; 
and  it  is  ordered  that  the  said  Master  do  tax  all  parties  their  costs  of  this  suit, 
and  that  such  costs,  when  taxed,  be  paid  out  of  the  estate  of  the  said  testator, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall 
be  occasion.'' 


In  the  leading  case  of  Ellison  v.  Ellison,  Lord  Eldon  lays  down  and  acts 
upon  the  well-known  rule,  that,  where  a  trust  is  actually  created,  and  the 
relation  of  trustee  and  cestui  que  trust  established,  a  Court  of  equity  will,  in 
favor  of  a  volunteer,  enforce  the  execution  of  the  trust  against  the  person 
creating  the  trust,  and  all  subsequent  volunteers ;  although  it  will  not  create 
a  trust  or  establish  the  relationship  of  trustee  and  cestui  que  trust,  by  enforc- 
ing the  performance  of  an  agreement,  or  by  giving  effect  to  an  imperfect  con- 

1  Taken  from  the  judgment  of  Lord  Justice  Knight  Bruce,  in  Kekewich 
De  G.  Mac.  &  G.  191. 
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veyance  or  assignment  in  favor  of  volunteers.  The  application,  however,  of 
r  *2091  *^^^  ^^^^'  *^^  ^^  ^^  means  free  from  difficulty,  as  it  is  frequently  a 
question  of  much  nicety  to  determine  whether  the  relation  of  trustee 
and  cestui  que  trust  has  or  not  been  established.  It  is  intended,  therefore,  in 
this  note,  to  examine  the  cases  in  which  equity  interposes  or  refuses  its  aid  in 
favor  of  volunteers. 

Where  there  has  been  an  actual  transfer  of  the  legal  interest  in  real  or  per- 
sonal property  by  the  settlor  or  his  trustees  to  trustees  upon  trusts  declared  in 
favor  of  volunteers,  these  trusts,  it  is  clear,  will  be  enforced  in  equity  against 
the  settlor  or  his  representatives  or  subsequent  volunteers,  ( Colman  v.  Sar- 
rel,  3  Bro.  C.  C.  12,  14f  S.  C,  1  Yes.  jun.  50;  Puhertoft  v.  Pulvertoft,  18 
Ves.  84,  99  j  Bill  v.  Cureton,  2  My.  &  K.  503;  Jefferys  v.  Jeffery^,  Cr.  &  Ph. 
138,  141 ;  Dening  v.  Ware,  22  Beav.  184 ;)  even  although,  as  in  the  princi- 
pal case,  the  trust  property  by  accident  gets  back  into  the  hands  of  the  donor, 
{Smith  V.  Lyne,  2  Y.  &  C.  C.  C.  345 ;  Browne  v.  Cavendish,  IJ.  &  L.  637 ; 
Newton  v.  Askew,  11  Beav.  145.  And  see  Page  v.  Home,  11  Beav.  227 ; 
Lanham  v.  Pirie,  2  Jur.  N.  S.  753 ;  3  Jur.  N.  S.  704 ;)  to  whom  if  it  were 
transferred  by  the  trustees  they  would  commit  a  breach  of  trust :  McDonnell 
V.  Hesilrige,  16  Beav.  346. 

There  is,  however,  an  important  exception  from  this  class  of  cases,  where  a 
legal  transfer  of  property  has  been  made  to  trustees,  for  payment  of  the  debts 
of  the  owner  without  the  knowledge  or  concurrence  of  his  creditors.  Such  a 
transaction,  it  has  been  repeatedly  held,  does  not  invest  creditors  with  the 
character  of  cestuis  que  trust,  but  amounts  merely  to  a  direction  to  the  trus- 
tees as  to  the  method  in  which  they  are  to  apply  the  property  vested  in  them 
for  the  benefit  of  the  owner  of  the  property,  who  alone  stands  toward  them  in 
the  relation  of  cestui  que  trust,  and  can  vary  or  revoke  the  trusts  at  pleasure. 
Courts  of  equity,  therefore,  will  not,  at  the  instance  of  the  creditors,  who  are 
looked  upon  as  mere  strangers,  compel  the  trustees  to  execute  the  trusts  for 
payment  of  debts.  Thus,  in  WalwynY.  Coutts,  3  Mer.  707;  S.  C,  3  Sim. 
14,  where  estates  were  conveyed  to  trustees  upon  trust  for  the  payment  of  the 
debts  of  certain  scheduled  creditors,  who  were  neither  jparties  nor  privies  to 
the  deed,  Lord  Eldon  held,  that  the  trust  was  voluntary,  and  that  it  could  not 
be  enforced  against  the  owners  of  the  estates,  who  might  vary  it  as  they 
pleased.  So,  also,  in  Garrard  v.  Lord  Lauderdale,  3  Sim.  1,  where  an 
assignment  of  personal  property  was  made  to  trustees  for  payment  of  certain 
scheduled  creditors  who  were  parties  to,  hut  who  neither  executed  nor  were 
privy  to  the  execution  of  the  deed.  Sir  L.  Shadwell,  Y.  C,  although  the  exe- 
cution of  the  deed  had  been  communicated,  to  the  creditors,  upon  the  authority 
of*  Walwyn  v.  Coutts,  held,  that  they  had  no  right  to  enforce  the  trusts  of 
L  -I  the  deed,  and  he  considered  that  the  principle  of  the  two  decisions  of 
Ellison  V.  Ellison  and  Walwyn  v.  Coutts  were  reconcilable  with  each  other; 
"  because,"  said  his  Honor,  "  I  apprehend  that  Lord  Eldon  must  have  considered 
that,  where  a  person  does,  without  the  privity  of  any  one,  without  receiving  con- 
sideration, and  without  notice  to  any  creditor,  himself  make  a  disposition,  as 
between  himself  and  trustees,  for  the  payment  of  his  debts,  he  is  merely 
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directing  the  mode  in  which  his  own  property  shall  be  applied  for  his  own 
benefit,  and  that  the  general  creditors,  or  the  creditors  named  in  the  schedule, 
are  merely  persons  named  there  for  the  purpose  of  showing  how  the  trust  pro- 
perty under  the  voluntary  deed  shall  be  applied  for  the  benefit  of  the  volun- 
teers.'^  This  case  was,  on  appeal,  affirmed  by  Lord  Brougham  :  2  Russ.  &  My. 
451.  So,  likewise.  Sir  J.  Leach,  M.  R.,  in  Acton  v.  JVoodgate,  2  My.  &  K. 
495,  held,  that  a  conveyance  to  trustees  for  the  benefit  of  creditors,  who  were 
neither  parties  nor  privies  to  it,  was  revoked  by  a  second  conveyance,  executed 
by  several  creditors,  not  privy  to  the  first.  In  Page  v.  Broom,  4  Russ.  6,  a 
debtor  had  by  deed-poll  directed  the  receiver  of  his  estate  to  pay  the  interest 
of  a  particular  debt :  it  was  held  by  Sir  J.  Leach,  M.  R.,  that,  as  the  deed 
was  executed  without  consideration,  and  without  the  privity  of  the  creditor, 
no  trust  was  created  in  his  favor.  This  case  was  affirmed  on  appeal  by  Lord 
Brougham.  See  2  Russ.  &  My.  214.  In  Bill  v.  Cureton,  2  My.  &  K.  511, 
Lord  Cottenham,  then  Master  of  the  Rolls,  with  reference  to  the  cases  of  Wal- 
wyn  V.  Coutts  and  Garrard  v.  Lauderdale,  observes,  "  that  these  two  cases, 
so  far  from  deciding  that  a  cestui  que  trust  becoming  entitled  under  a  volun- 
tary settlement  had  not  a  good  title  against  the  settlor,  proceeded  upon  this, 
that  the  character  of  trustee  and  cestui  que  trust  never  existed  between  the 
creditor  and  the  trustees  of  the  trust  deeds,  but  that  the  settlor  himself  was 
the  only  cestui  que  trust,  and  therefore  that  he  was  entitled  to  direct  the 
application  of  his  own  trust  fund.^^  In  Gihhs  v.  Glamis,  11  Sim.  584,  a 
suit  was  instituted  by  A.  against  B.  and  C.  respecting  a  sum  of  4000^.  D. 
was  also  made  a  party  to  the  suit;  but,  having  no  interest,  he  disclaimed. 
A.,  B.,  and  C.  afterwards  came  to  a  compromise;  in  pursuance  of  which  they 
executed  a  deed,  assigning  the  4000^.  to  trustees,  in  trust  to  pay  D.  his  costs 
of  the  suit,  and  to  divide  the  rest  of  the  fund  amongst  A.,  B.,  and  C.  D., 
though  he  was  not  a  party  either  to  the  compromise  or  to  the  deed,  filed  a 
bill  against  A.,  B.,  and  C,  and  the  trustees,  to  compel  a  performance  of  the 
trusts  and  payment  of  his  costs.  Lord  Cottenham,  reversing  *the  de- 
cision of  Sir  L.  Shadwell,  V.  C,  allowed  the  demurrer  of  C.  for  want  L  ^  J 
of  equity,  observing,  ^'  that  the  question  was,  whether  the  provision  for  pay- 
ment of  costs  gave  the  party  whose  costs  were  so  provided  for  a  right  to  insti- 
tute a  suit  as  cestui  que  trust,  he  having  no  interest  in  the  fund,  not  having 
been  a  party  to  the  arrangement,  and  the  arrangement  having  been  made 
between  the  parties  interested  in  the  fund,  for  their  own  benefit  or  conveni- 
ence ;  that  the  present  case  was  not  distinguishable  from  Garrard  v.  Lord 
Lauderdale,  and  the  other  cases  which  had  been  cited,  in  each  of  which  the 
plaintiff  was  as  much  a  cestui  que  trust  as  the  plaintiff  in  that  case  was.  See 
also  Ravenshaw  Y.  Jlollier,  7  Sim.  3;  Wilding  v.  Richards,  1  Coll.  655; 
Law  V.  Bagwell,  4  D.  &  W.  398 ;  Browne  v.  Cavendish,  IJ.  &  L.  635 ; 
Simmonds  v.  Palles,  2  J.  &  L.  489 ;  and  the  observations  of  Sir  Edward 
Sugden  in  the  last  case  on  Gihhs  v.  Glamis  ;  Smith  v.  Hurst,  10  Hare,  30 ; 
Steele  v.  Murphy,  3  Moore,  P.  C.  C.  445;  Smith  v.  Keating,  6  C.  B.  136, 
158. 

It  is  clear  also,  that,  in  other  cases  in  which  creditors  are  not  concerned,  a 
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person  not  intending  to  give  or  part  with  the  dominion  over  his  property,  may 
retain  such  dominion,  notwithstanding  he  may  have  vested  the  property  in 
trustees,  and  declared  a  trust  upon  it  in  favor  of  third  persons.  Thus,  in 
Hughes  v.  tStubhs,  1  Hare,  476,  a  testatrix  drew  a  check  on  her  bankers  for 
150?.  in  favor  of  A.,  and  she  verbally  directed  A.  to  apply  that  sum,  or  so 
much  of  it  as  might  be  necessary,  to  make  up  to  a  legatee  the  difference  in 
value  between  a  legacy  of  100?.,  which  the  testatrix,  by  her  will,  had  given  to 
the  legatee,  and  the  price  of  a  100?.  share  in  a  certain  railway :  the  testatrix 
informing  A.  that  she  intended  to  give  the  share  instead  of  the  legacy,  but 
she  did  not  think  it  necessary  to  alter  her  will.  The  bankers  gave  credit  to 
A.  for  the  150?.  The  testatrix  afterwards  died.  In  a  suit  for  the  adminis- 
tration of  her  estate.  Sir  J.  Wigram,  V.  C,  held,  that  no  trust  was  created 
for  the  benefit  of  the  legatee  in  respect  of  the  150?.  ^'  The  cases,"  observed 
his  Honor,  "on  this  subject  are  necessarily  of  difficulty;  but  the  conclusion 
to  which  I  feel  bound  to  come  is,  that  the  testatrix  did  not  part  with  her  pro- 
perty in  the  sum  in  question,  or  create  any  trust  for  the  legatee."  See  also 
Gaskell  V.  Gaskellj  2  Y.  &  J.  502 ;  Faterson  v.  Murphy,  11  Hare,  88. 

"Where,  however,  a  trust  in  favor  of  creditors  has  been  communicated  to 
them,  it  can  no  longer  be  revoked  by  the  settlor.  This  was  laid  down  in 
Acton  V.  Woodgate,  2  My.  &  K.  495,  by  Sir  John  Leach,  M.  R.,  who  said, 
that,  in  the  case  of  Garrard  v.  Lord  Lauderdale,  it  seemed  to  have  been 
considered  that  a  communication  by  the  trustees  to  creditors  *of  the 
L  ^^  fact  of  such  a  trust  would  not  defeat  the  power  of  revocation  by  the 
debtor,  but  that  it  appeared  to  him  that  such  a  doctrine  was  questionable, 
because  the  creditors,  being  aware  of  such  a  trust,  n  ight  be  thereby  induced 
to  a  forbearance  in  respect  of  their  claims,  which  they  would  not  otherwise 
have  exercised.  Other  judges  have  taken  the  same  view  as  Sir  J.  Leach,  as 
to  the  effect  of  the  communication  of  the  deed  to  the  creditors,  (see  Browne 
V.  Cavendish,  1  J.  &  L.  635 ;  Simmonds  v.  Palles,  2  J.  &  L.  504 ;  Kirwan 
V.  Daniel,  5  Hare,  499 ;  Harland  v.  Binls,  15  Q.  B.  713,)  which  it  would 
seem  must  be  clearly  proved,  (^Cornthwaite  v.  Frith,  4  De  Gr.  &  Sm.  552;) 
but  where  an  assignment  is  made  to  a  creditor  in  trust  for  himself  and  other 
creditors,  it  cannot  be  revoked  by  the  assignor  after  it  has  been  communicated 
to  the  assignee,  unless  he  has  done  something  to  show  his  dissent :  Siggers  v. 
Evans,  5  Ell.  &  B.  367,  380,  381.  And  it  seems  to  be  doubtful  whether, 
after  the  trust  has  been  communicated  to  some  of  the  creditors,  it  can  after 
satisfying  them  be  revoked  by  the  settlor  as  to  the  other  creditors.  See 
Griffith  V.  Richetts,  7  Hare,  307.  The  execution,  however,  of  a  trust  deed 
for  (amongst  other  things)  the  payment  of  creditors  does  not  constitute  one  of 
the  creditors,  who  becomes  so  after  the  execution  of  the  deed,  and  was  not  a 
party  to  it,  a  cestui  que  trust,  entitled  to  call  on  the  trustee  to  execute  the 
trusts  of  the  deed  :  La  Touche  v.  Earl  of  Lucan,  7  C.  &  F.  772. 

Where  a  creditor  is  party  to  a  deed  whereby  his  debtor  conveys  property  to 
a  trustee  to  be  applied  in  liquidation  of  the  debt  due  to  that  creditor,  the  deed 
is,  as  to  that  creditor,  irrevocable.  A  valid  trust  is  created  in  his  favor,  and  the 
relation  between  the  debtor  and  trustee  is  no  longer  that  of  mere  principal 
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and  agent,  (per  Lord  Cranworth,  Y.  C,  in  Mackinnon  v.  Stewart,  1  Sim.  N. 
S.  88.)  And  tliat  which  is  true  where  a  single  creditor  is  the  cestui  que 
trust,  is  at  least  equally  so  where  there  are  many  creditors.  Nor  does  the 
creditor  executing  the  deed  become  less  a  cestui  que  trust,  because  he  gives 
nothing  to  the  debtor,  as  a  consideration  for  the  trust  created  in  his  favor,  or 
because  it  was  the  voluntary,  unsolicited  act  of  the  debtor  to  create  the  trust : 
per  Lord  Cranworth,  V.  C,  in  Mackinnon  v.  Stewart,  1  Sim.  N.  S.  88 ;  see, 
also.  Field  v.  Lord  Donoughmore,  2  Dru.  &  Walsh,  630 )  1  Dru.  &  War.  227 ) 
Gurney  v.  Lord  Oranmore,  4  Ir.  Ch.  Rep.  470 ;  5  Ir.  Ch.  Rep.  436. 

And  though  there  is  a  time  limited  in  the  deed  within  which  creditors  must 
execute  it,  if  by  accident  any  of  them  fail  to  do  so,  they  will  not  necessarily, 
in  equity  at  any  rate,  should  they  act  under  the  deed,  (^Spottiswoode  v.  Stock- 
dale,  Sir  G-.  Coop.  Rep.  102 ;  "^Raworth  v.  Parker,  2  K.  &  J.  163,) 
or  upon  the  faith  of  it,  (^Nicholson  v.  Tutin,  2  K.  &.  J.  18,)  be  ex-  L  ""  J 
eluded  from  the  benefit  of  the  trusts,  (Dimch  v.  Kent,  1  Yern.  260;  Field  v. 
Donoughmore,  1  Dru.  &  War.  227 ;  and  see  Lane  v.  Husband,  14  Sim.  661,) 
though  they  might  not  be  allowed  to  disturb  any  dividend  already  made 
amongst  the  creditors,  (Broadbent  v.  Thornton,  4  De  Gex  &  Sm.  65 ;)  but  the 
Court,  before  it  permits  a  creditor  who  has  not  executed  to  take  a  benefit 
under  a  deed,  is  bound  to  see  that  he  has  performed  all  the  fair  conditions  of 
such  deed,  and  if  he  has  taken  any  step  inconsistent  with  its  provisions,  he 
will  be  deprived  of  all  advantage  therefrom,  (Field  v.  Lord  Donoughmore,  1 
Dru.  &  War.  227 ;  Drever  v.  Mawdedey,  16  Sim.  511 ;  Forbes  v.  Limond,  4 
De  a.  M.  &  a.  298.) 

A  creditor  who  for  a  long  time  delays,  (^Gould  v.  Robertson,  4  De  G.  &  Sm. 
509,)  or  if  he  refuses,  to  execute  such  deed  within  the  time  limited,  and  does 
not  retract  his  refusal  within  such  time,  {Johnson  v.  Kershaw,  1  DeGr.  &  Sm. 
260,)  and  a  fortiori  if  he  has  set  up  a  title  adverse  to  the  deed,  (  Watson  v. 
Knight,  19  Beav.  369,)  will  not  be  allowed  to  claim  the  benefits  of  its  provi- 
sions. 

The  principle  according  to  which  property  vested  in  trustees  for  the  purpose 
of  distribution  among  creditors,  is  revocable  on  the  ground  of  its  being  a  mere 
arrangement  for  the  benefit  of  the  settlor  and  which  he  can  therefore  at  any 
time  revoke,  will  not,  it  seems,  be  applied  as  between  the  settlor  and  persons 
who  are  purely  the  objects  of  his  bounty,  the  former  having  appointed  an  agent 
to  administer  the  bounty,  and  declared  for  whom  it  was  intended,  {Paterson 
V.  Murphy,  11  Hare,  88 ;)  nor  to  a  case  where  the  trust  is  to  come  into  opera- 
tion only  on  the  death  of  its  author,  and  where,  subject  to  the  trust  for  payment 
of  debts,  the  lands  charged  are  conveyed  by  way  of  bounty  to  a  third  person, 
inasmuch  as  in  such  a  case  the  settlor  must  prima  facie  be  understood  to  be 
dealing  with  his  property  as  if  he  was  disposing  of  it  by  will,  and  therefore  as 
contemplating  bounty  throughout.  Synnot  v.  Simpson,  5  H.  L.  Cas.  121, 
139,  141.  Lord  St.  Leonards,  however,  dissente  I  from  the  decision  in  this 
case,  thinking  it  clearly  came  within  the  principle  upon  which  Garrard  v. 
Lord  Lauderdale  and  Walwyn  v.  Coutfs  were  decided. 

Although  there  has  been  no  actual  transfer  of  the  legal  interest  in  property 
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to  trustees,  if  the  settlor  has  constituted  himself  a  trustee  for  volunteers,  a 
court  of  equity  will  enforce  the  trusts.  This  is  well  illustrated  in  Ex  parte 
Pye;  Ex  parte  Duhost^  18  Ves.  140,  145.  In  that  case  M.  had,  by  letter, 
r*914.1  <^^^^c^^^  ^^  agent  in  Paris  to  purchase  an  annuity  *for  a  lady,  which 
was  accordingly  purchased,  but  in  the  xame  of  M.,  the  lady  being  at 
that  time  married,  and  also  deranged.  M.  afterwards  sent  to  his  agent  a  power 
of  attorney  authorizing  him  to  transfer  the  annuity  into  the  lady's  name,  but 
died  before  the  transfer  was  made.  Lord  El  don  held,  that,  although  the  legal 
interest  remained  in  M.,  he  had  constituted  himself  a  trustee  for  the  lady. 
^^  The  question,''  says  his  Lordship,  ^^  involves  the  point,  whether  the  power 
of  attorney  amounts  here  to  a  declaration  of  trust  ?  It  is  clear  that  this  Court 
will  not  assist  a  volunteer;  yet,  if  the  act  is  completed,  though  voluntary,  the 
Court  will  act  upon  it.  It  has  been  decided,  that,  upon  an  agreement  to  transfer 
stock,  this  Court  will  not  interpose ;  but,  if  the  party  had  declared  himself  to 
be  the  trustee  of  that  stock,  it  becomes  the  property  of  the  cestui  que  trust 
without  more,  and  the  Court  will  act  upon  it.  Upon  the  documents  before  me, 
it  does  appear,  that,  though  in  one  sense  this  may  be  represented  as  the  testa- 
tor's personal  estate,  yet  he  has  committed  to  writing  what  seertis  to  me  a  suffi- 
cient declaration  that  he  held  this  part  of  the  estate  in  trust  for  the  annui- 
tant.'^  And  see  and  consider  Airey  v.  Hally  2  Jur.  N.  S.  658;  Parnell  v. 
Eingston,  lb.  854 ;  and  Kiddill  v.  Farnellj  5  W.  K.  324.  In  Wheatley  v. 
Purr,  1  Kee.  551,  H.  0.  directed  her  bankers  to  place  £2000  in  the  joint 
names  of  her  children,  J.  R.  W.,  M.  W.,  and  H.  W.,  and  her  own  as  trustee 
for  her  children.  That  sum  was  accordingly  entered  in  the  books  of  the 
bankers  to  the  account  of  H.  0.  as  ^trustee  for  J.  R.  W.,  M.  W.,  and  H.  W. 
The  bankers  gave  H.  0.,  as  trustee  for  J.  R.  W.,  M.  W.,  and  H.  W.,  a  pro- 
missory note  for  the  amount,  with  interest  at  2  J  per  cent.,  and  she  gave  the 
bankers  a  receipt  for  the  promissory  note.  Lord  Langdale,  M.  R.,  was  of 
opinion  that  she  had  constituted  herself  a  trustee  for  the  plaintiffs,  her  children, 
and  that  a  trust  was  completely  declared,  so  as  to  give  them  a  title  to  relief. 

A  declaration  by  parol  of  the  trusts  of  personal  property  will  be  sufficient  to 
create  a  trust.  Thus  in  M^Fadden  v.  Jenkynsj  1  Ph.  153,  A.  had  sent  a  ver- 
bal direction  to  B.,  who  owed  him  £500,  to  hold  the  debt  in  trust  for  C,  a 
volunteer ;  B.  assented  to  and  acted  upon  the  direction,  by  paying  C.  £10,  as 
part  of  the  trust  money.  Lord  Lyndhurst,  affirming  the  decision  of  Sir  J. 
Wigram,  Y.  C,  reported  1  Hare,  458,  held,  that  a  declaration  hy  parol  was 
sufficient  to  create  a  trust  of  personal  property,  and  that,  as  the  debtor  had 
assented  to  and  acted  upon  the  direction,  a  complete  and  irrevocable  trust  was 
impressed  upon  the  money. 

Where,  however,  there  is  a  declaration  of  trust  by  parol,  if  the  case  be  one 
of  doubt  or  difficulty  *upon  the  words  which  have  been  supposed  to 
[  215]  i^^^g  i^ggQ  u%Qdi,  the  Court  will  give  weight  to  the  consideration  that 
the  words,  not  being  committed  to  writing  in  any  definite  and  unquestionable 
form,  may  not  be  the  deliberately  expressed  sentiments  of  the  party :  Dipple 
V.  Corlesj  11  Hare,  183  ;  and  see  Paterson  v.  Murphy ,  lb.  91,  92. 

As  to  what  will  be  considered  to  amount  to  a  declaration  of  trust,  see  Framp- 
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ton  V.  Frampton,  4  Beav.  287  ',  James  v.  Bydder,  4  Beav.  605 ;    Thorpe  v. 

OweUj  5  Beav.  224 ;  Stapleton  v.  Stapleton,  14  Sim.  186 ;  Wilcocks  v.  Ilan- 
nyngtouj  5  Ir.  Ch.  Rep.  38 ;  Donaldson  v.  Donaldson,  Kay,  711,  717 ;  Wood- 
roffe  V.  Johnston,  4  Ir.  Ch.  Rep.  319 ;   Gray  v.  Gray,  2  Sim.  N.  S.  273 ; 

Ouseley  v.  Anstruther,  10  Beav.  461;  Jlfoore  v.  Darton,  4  De  Gr.  &  Sm.  517; 
Paterson  v.  Murphy,  11  Hare,  88 ;  and  see  the  remarks  of  Sir  John  Romilly, 
M.  R.,  in  Price  v.  Price,  14  Beav.  602.  The  dictum  attributed  to  Lord  Cran- 
worth,  C,  in  Scales  v.  Maude,  6  De  Grex,  Mac.  &  Gr.  51,  to  the  effect  that  a 
mere  declaration  of  trust  by  the  owner  of  property  in  favor  of  a  volunteer  is 
inoperative,  and  that  the  Court  of  Chancery  will  not  interfere  in  such  a  case, 
seems  to  be  unsupported  by  the  authorities. 

A  mere  expression  of  an  intention  to  divide  property  with  others  will  not, 
it  seems,  be  held  to  amount  to  a  declaration  of  trust,  but  will,  like  a  mere 
promise  to  give,  not  be  enforced  in  equity  :  Dipple  v.  Corles,  11  Hare,  183. 

A  declaration  of  trust  by  the  equitable  owner  of  a  chose  in  action  vested  in 
trustees  will  be  supported.  Thus,  in  Collinson  v.  Patrick,  2  Kee.  123,  a 
bond,  and  all  sums  of  money  recoverable  in  respect  thereof,  had  been  assigned 
to  trustees,  in  trust  for  such  intents  and  purposes,  and  such  person  or  persons, 
as  E.  P.,  a  married  woman,  should  direct  or  appoint;  and,  in  default  of 
appointment,  for  her  separate  use.  E.  P.  afterwards  appointed  her  interest  in 
the  bond  to  certain  persons,  in  order  to  indemnify  them,  in  case  they  should 
not  be  able  to  recover  the  whole  of  a  sum  appropriated  by  her  husband,  who 
was  their  solicitor,  and  for  no  other  consideration  appearing  upon  the  deed. 
It  was  objected,  that  the  deed  being  voluntary,  and  something  requiring  to  be 
done  by  the  party  creating  the  trust,  it  was  a  trust  which  could  not  be  executed 
by  the  Court.  However,  Lord  Langdale,  M.  R.,  held,  that  a  binding  trust 
had  been  created.  ^'  It  seems  to  me,''  said  his  Lordship,  "  that,  so  far  as 
depended  upon  the  party  executing  this  deed,  everything  has  been  done  to 
constitute  an  executed  trust.  It  is  certainly  a  matter  well  worthy  of  consi- 
deration how  far  the  peculiar  situation  of  a  married  woman,  entering  into  such 
an  engagement  as  the  present,  by  which  she  binds  her  separate  estate,  is  not 
entitled,  in  a  court  of  equity,  to  the  same  *species  of  protection  which  ^^c,-ln-^ 
the  law  gives  to  persons  entering  into  a  legal  obligation,  and  whether  ^ 
a  contract  of  indemnity  so  entered  into  should  not,  in  this  court,  be  supported 
by  a  valuable  consideration.  A  declaration  of  trust  is  considered,  in  a  court 
of  equity,  as  equivalent  to  a  transfer  of  the  legal  interest  in  a  court  of  law ; 
and  if  the  transaction  by  which  the  trust  is  created  is  complete,  it  will  not  be 
disturbed  for  want  of  consideration.  If  this  had  been  a  transaction  resting  on 
an  agreement  not  conferring  the  legal  interest — if  it  had  been  an  executory 
contract)  this  court,  in  the  absence  of  consideration,  would  not  have  given  effect 
to  it ;  but,  if  what  has  been  done  is  equivalent  to  a  transfer  of  the  legal  interest, 
the  parties  in  whose  favor  the  trust  is  created  are  entitled  to  have  the  benefit 
of  it  in  this  court ;  and  I  am  of  opinion  that  this  deed  gives  an  interest  to  the 
plaintiffs  which  does  so  entitle  them  :"  see  also  Tierney  v.  Wood,  19  Beav.  330. 
Upon  the  same  principle,  if  the  equitable  owner  of  property  vested  in  trus- 
tees, as  in  Ellison  v.  Ellison,  assigns  it  to  them,  or  directs  them  to  apply  it 
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upon  trusts  declared  in  favor  of  volunteers,  and  the  trustees  accept  and  act 
upon  the  trusts,  they  will  be  enforced  in  equity.  In  Rycrofi  v.  Christy ,  3 
Beav.  238,  Mrs.  Rycroft,  the  cestui  que  trust  of  money  in  the  hands  of  a  trus- 
tee, by  deed  without  consideration  directed  part  of  the  dividends  to  be  paid  by 
him  for  the  maintenance  of  an  infant,  a  stranger  to  Mrs.  Rycroft,  and  cove- 
nanted to  indemnify  the  trustee,  and  agreed  to  allow  the  same  out  of  the  divi- 
dends'of  the  trust  fund.  The  trustee  accepted  the  new  trust  and  acted  upon 
the  deed.  Lord  Langdale,  M.  R.,  held,  that,  as  there  was  no  further  instru- 
ment or  formality  to  be  executed,  from  the  moment  when  the  direction  was 
signed  and  accepted  by  the  trustee  a  valid  and  executed  trust  was  created, 
which  Mrs.  Rycroft  could  not  revoke.  So,  in  MeelcY.  Kettlewell,  1  Hare,  471, 
Sir  James  Wigram,  Y.  C,  observes,  that,  if  the  equitable  owner  of  the  pro- 
perty, the  legal  interest  of  which  is  in  a  trustee,  should  execute  a  voluntary 
assignment  of  the  property,  and  authorize  the  assignee  to  sue  for  and  recover 
the  property  from  that  trustee,  and  the  assignee  should  give  notice  thereof  to 
the  trustee,  and  the  trustee  should  accept  the  notice  and  act  upon  it,  by  paying 
the  dividends  or  interest  of  the  trust  property  to  the  assignee  during  the  life 
of  the  assignor,  and  with  his  consent,  it  might  be  difficult  for  the  executor  or 
administrator  of  the  assignor  afterwards  to  contend  that  the  gift  of  the  property 
was  not  perfect  in  equity.  See  also  Bentley  v.  MacTcay,  15  Beav.  12 ;  Bridge 
V.  Bridge,  16  Beav.  322;  Donaldson  v.  Donaldson,  Kay,  711. 

It  does  not,  however,  now  seem  to  be  considered  essential  to  the  validity  of 
r**^!  71  *^^^  creation  of  a  trust  by  the  beneficial  owner  of  property,  that  there 
should  be  an  acceptance  or  declaration  of  the  trusts  by  the  trustees  in 
whom  the  legal  interest  is  vested.  Thus,  in  Tierney  v.  Wood,  19  Beav.  330, 
where  land  and  stock  were  vested  in  the  plaintiff  Tierney,  in  trust  for  "Wood, 
the  latter  signed  a  document  addressed  to  Tierney,  directing  that  the  land  and 
stock  should,  after  his  death,  be  held  for  the  benefit  of  certain  persons.  The 
document  was  not  attested.  It  was  held  by  Sir  J.  Romilly,  M.  R.,  that  an 
effectual  trust  within  the  meaning  of  the  Statute  of  Frauds  had  been  declared 
by  the  beneficial  owner,  and  that  the  document  was  not  testamentary.  "  The 
authorities,^'  said  his  Honor,  '^show  that  the  proper  person  to  create  the  trust 
in  personal  property,  is  the  person  in  whom  the  beneficial  interest  of  the  pro- 
perty is  vested;  and  the  trust  being  created  by  the  beneficial  owner,  the 
trustee  is  bound,  and  if  disposed  to  refuse  may  be  compelled  to  obey  it.  I 
am  at  a  loss  to  find  any  reason  which  should  cause  this  document  to  be  effectual 
as  a  declaration  of  trust,  so  far  as  the  stock  is  concerned,  and  not  so,  so  far  as 
the  land  is  concerned.  It  is  obvious,  that  in  both  cases  the  person  enabled  by 
law  to  declare  the  trusts  is  the  same.  In  the  case  before  me,  there  can  be  no 
doubt  that  if  Mr.  Tierney  had,  in  pursuance  of  this  paper,  signed  a  document 
to  the  same  effect,  stating  that  he  held  the  property  on  the  trusts  therein 
mentioned,  the  trusts  would,  apart  from  any  question  on  the  construction  of 
the  document,  have  been  fully  and  completely  declared;  and  it  is  also  clear, 
that  if  the  trustee  had  declared  that  he  held  the  property  on  any  trusts  not 
recognized  or  sanctioned  by  Wood,  the  beneficial  owner,  such  declaration  of 
trust  would  have  been  insufficient  and  unavailing,  and  would  have  given  no 
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interest  to  the  supposed  cestui  que  trust.  A  declaration  of  trust  in  writing, 
by  Tierney,  following  that  of  Wood,  would  therefore  have  been  merely  formal, 
and  would  have  been  valid  only  so  far  as  it  followed  his  instructions,  and 
would  have  been  void  to  the  extent,  if  any,  that  it  departed  from  his  direc- 
tions. I  think  that  the  fair  conclusion  to  be  drawn  from  these  conside- 
rations is,  that  the  person  to  create  the  trust,  and  the  person  who  is  by  law 
enabled  to  declare  the  trust,  are  one  and  the  same,  and  that,  consequently,  the 
beneficial  owner  is  the  person,  by  law,  enabled  to  declare  the  trust." 

Nor  is  notice  of  the  declaration  of  trust  to  the  cestui  que  trust  necessary : 
Tate  V.  Leithead,  Kay,  658. 

A  declaration  of  trust  by  the  owner  of  property,  given  by  will  to  trustees, 
will  be  invalid  if  not  executed  as  a  will  or  codicil :  Johnson  v.  Ball,  5  De  Gr. 
&  Sm.  85. 

*We  must,  however,  carefully  distinguish  that  class  of  cases  in  r^tcn-io-j 
which  the  settlor  constitutes  himself  a  trustee  for  volunteers,  from 
another  class  of  cases  in  which  a  person  has  ineffectually  attempted,  by  an 
imperfect  gift,  to  confer  the  whole  interest  upon  volunteers  or  trustees  for 
their  benefit;  for  it  has  been  repeatedly  determined,  that  the  most  clear  inten- 
tion to  confer  an  interest  will  not  be  sufficient  to  create  a  trust  in  favor  of  a 
volunteer.  The  leading  case  on  this  head  is  Antrohus  v.  Smith,  12  Yes.  39. 
There  Gibbs  Crawford  made  the  following  indorsement  upon  a  receipt  for  one 
of  the  subscriptions  in  the  Forth  and  Clyde  navigation :  "  I  do  hereby  assign 
to  my  daughter,  Anna  Crawford,  all  my  right,  title,  and  interest  of  and  in  the 
inclosed  call,  and  all  other  calls,  of  my  subscription  in  the  Clyde  and  Forth 
Navigation."  This  not  being  a  legal  assignment.  Sir  S.  Romilly  argued, 
"  that  the  father  meant  to  make  himself  a  trustee  for  his  daughter  of  these 
shares."  But  Sir  W.  Grrant,  M.  R.,  observed,  ^^Mr.  Crawford  was  no  other- 
wise a  trustee  than  as  any  man  may  be  called  so  who  professes  to  give  property 
by  an  instrument  incapable  of  conveying  it.  He  was  not  in  form  declared  a 
trustee ;  nor  was  that  mode  of  doing  what  he  proposed  in  his  contemplation. 
He  meant  a  gift.  He  says,  he  assigns  the  property.  But  it  was  a  gift  not 
complete.  The  property  was  not  transferred  by  the  act.  Could  he  himself 
have  been  compelled  to  give  effect  to  the  gift  by  making  an  assignment  ? 
There  is  no  case,  in  which  a  party  has  been  compelled  to  perfect  a  gift,  which, 
in  the  mode  of  making  it,  he  has  left  imperfect.  There  is  locus  poenitentiae 
as  long  as  it  is  incomplete."  So,  in  Edwards  v.  Jones,  1  My.  &  Cr.  226, 
where  the  obligee  of  a  bond  signed  a  memorandum,  not  under  seal,  which  was 
indorsed  upon  the  bond,  and  which  purported  to  be  an  assignment  of  the  bond, 
without  consideration,  to  the  person  to  whom  the  bond  was  at  the  same  time 
delivered.  Lord  Cottenham,  upon  the  authority  of  the  doctrine  laid  down  in 
Antrohus  v.  Smith,  which  he  said  it  was  impossible  to  question,  held,  that 
the  gift  was  incomplete,  and  that,  as  it  was  without  consideration,  the  Court 
could  not  give  effect  to  it.  So,  also,  in  Dillon  v.  Coppin,  4  My.  &  Cr.  647,  a 
voluntary  assignment  of  East  India  stock  and  shares  in  the  Globe  Insurance 
Company,  by  a  deed-poll,  incapable  of  passing  such  property,  was  held,  by 
Lord  Cottenham,  not  to  affect  the  settlor's  interest  in  the  East  India  stock 
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and  the  Grlobe  shares.  In  Searle  v.  Lawj  15  Sim.  95,  A.  made  a  voluntary 
assignment  of  turnpike>oad^bonds  and  shares  in  an  insurance  and  in  a  bank- 
ing company  to  B.,  in  trust  for  himself  for  life,  and  after  his  death  for  his 
r*9lQl  Ji^P^^w.  He  delivered  the  *bonds  and  shares  to  B.,  but  did  not 
observe  the  formalities  required  by  the  turnpike  Act,  and  the  deeds  by 
which  the  companies  were  formed,  to  make  the  assignment  effectual.  Sir  L. 
Shadwell,  V.  C,  held,  that  on  A.'s  death  no  interest  in  either  the  bonds  or 
the  shares  passed  by  the  assignment,  and  that  B.  ought  to  deliver  them  to 
the  executor  of  A.  "  If  that  gentleman,'^  observed  his  Honor,  ^'  had  not 
attempted  to  make  an  assignment  of  either  the  bonds  or  the  shares,  but  had 
simply  declared,  in  writing,  that  he  would  hold  them  upon  the  same  trusts  as 
are  expressed  in  the  deed,  that  declaration  would  have  been  binding  upon 
him ;  and  whatever  bound  him,  would  have  bound  his  personal  representative. 
But  it  is  evident  that  he  had  no  intention  whatever  of  being  himself  a  trustee 
for  any  one,  and  that  he  meant  all  the  persons  named  in  the  deed  as  cestuis 
que  trust,  to  take  the  provisions  intended  for  them  through  the  operation  of 
that  deed.  He  omitted,  however,  to  take  the  proper  steps  to  make  that  deed 
an  effectual  assignment ;  and,  therefore,  both  the  legal  and  the  beneficial  inte- 
rest in  the  bonds  and  shares  vested  in  him  at  his  death.''  See  also  Coning- 
ham  V.  Plunkett,  2  Y.  &  C.  C.  G.  245.  Price  v.  Price,  14  Beav.  598  ; 
Scales  V.  Maude,  6  De  Grex,  Mac.  &  G-.  43 ;  Weale  v.  Ollive,  17  Beav.  252. 

However,  assignments  both  of  equitable  and  legal  choses  in  action,  although 
nothing  passes  thereby  at  law,  have  been  held  binding  in  favor  of  volunteers, 
where  the  assignor  has  done  all  in  his  power  to  make  the  assignment  complete. 
Thus,  in  Shane  v.  Cadogan,  Sugd.  Y.  &  P.,  App.  No.  xxiv.,  11th  edit.,  Mr. 
W.  Cadogan,  having  an  equitable  reversionary  interest  in  a  fund  vested  in 
trustees,  assigned  it  to  other  trustees  upon  trust  for  volunteers.  It  was  con- 
tended by  Sir  Edward  Sugden,  in  his  argument,  that,  in  order  to  constitute 
an  actual  settlement,  so  as  to  enable  a  volunteer  to  claim  the  benefit  of  it,  it  is 
absolutely  necessary  that  the  relation  of  trustee  and  cestui  que  trust  should  be 
established;  that  Mr.  W.  Cadogan  did  all  he  could;  but  that  is  not  enough  : 
that  he  could  not  make  an  actual  transfer;  that  the  trustees  in  whom  it  was 
vested  would  not  have  been  authorized  in  transferring  it  of  their  own  authority 
to  the  trustees  of  Mr.  W.  Cadogan's  settlement.  '^  If,"  he  says,  "  a  man  is 
seised  of  the  legal  estate,  and  agree  to  make  a  voluntary  settlement,  it  cannot 
be  enforced.  Can  it  make  any  difi'erence  that  the  legal  estate  happens  to  be 
outstanding  ?  Certainly  not.  As  the  settlement,  therefore,  was  not  completely 
perfected,  the  Earl  could  not  enforce  it."  Sir  W.  Grant,  M.  R.,  however, 
held,  that  the  equitable  assignment  created  a^perfect  trust.  "The  Court," 
r*9901  observed  his  Honor,  "will  not  interfere  to  give  perfection  *to  the 
^  """^  instrument,  but  you  may  constitute  one  a  trustee  for  a  volunteer. 
Here  the  fund  was  vested  in  trustees :  Mr.  W.  Cadogan  had  an  equitable 
reversionary  interest  in  that  fund,  and  he  assigned  it  to  certain  trustees,  and 
then  the  first  trustees  are  trustees  for  his  assigns,  and  they  may  come  here ;  for 
when  the  trust  is  created,  no  consideration  is  essential,  and  the  Court  will  exe- 
cute it  though  voluntary." 
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In  Fortescue  v.  Barnett,  3  My.  &  K.  36,  J.  B.  made  a  voluntary  assign- 
ment by  deed  of  a  policy  of  assurance  effected  upon  his  own  life  and  in  his 
own  name  for  1000^.,  to  trustees,  upon  trust  for  the  benefit  of  his  sister  and  her 
children.  The  deed  was  delivered  to  one  of  the  trustees,  and  the  grantor  kept 
the  policy  in  his  own  possession.  No  notice  of  the  assignment  was  given  to  the 
assurance  office,  and  J.  B.  afterwards  surrendered,  for  a  valuable  considera- 
tion, the  policy  and  a  bonus  declared  upon  it  to  the  assurance  office.  A  bill 
was  filed  by  the  surviving  trustee  of  the  deed,  to  have  the  value  of  the  policy 
replaced.  It  was  argued  by  Mr.  Pemberton,  for  the  defendant,  upon  the  dis- 
tinction laid  down  by  Lord  Eldon  in  the  principal  case,  between  an  actual 
transfer  and  a  mere  covenant  to  transfer  stock,  that  the  assignment  of  stock  by 
deed,  no  actual  transfer  of  the  stock  having  been  made,  and  an  assignment  of 
a  policy  of  assurance  by  deed,  the  policy  remaining  in  the  hands  of  the  grantor, 
stood  upon  exactly  the  same  footing.  But  Sir  J.  Leach,  M.  E..,  held,  that  J. 
B.  was  bound  to  give  security  to  the  amount  of  the  value  of  the  policy  assigned 
by  the  deed.  ^^  In  the  case,''  observed  his  Honor,  "  of  a  voluntary  assign- 
ment of  a  bond,  where  the  bond  is  not  delivered,  but  kept  in  the  possession  of 
the  assignor,  the  Court  would  undoubtedly,  in  the  administration  of  the  assets 
of  the  assignor,  consider  the  bond  as  a  debt  to  the  assignee.  There  is  a  plain 
distinction  between  an  assignment  of  stock,  where  the  stock  has  not  been 
transferred,  and  an  assignment  of  a  bond.  In  the  former  case,  the  material 
act  remains  lio  be  done  by  the  grantor,  and  nothing  is  in  fact  done  which  will 
entitle  the  assignee  to  the  aid  of  this  Court  until  the  stock  is  transferred ; 
whereas  the  Court  will  admit  the  assignee  of  a  bond  as  a  creditor. 

"  In  the  present  case,  the  gift  of  the  policy  appears  to  me  to  have  been  per- 
fectly complete  without  delivery.  Nothing  remained  to  be  done  by  the  grantor ; 
nor  would  he  have  done  what  he  afterwards  did  to  defeat  his  own  grant,  if  the 
trustees  had  given  notice  of  the  assignment  to  the  assurance  office.  The 
question  here  does  not  turn  upon  any  distinction  between  a  legal  and  an  equi- 
table title,  hut  simply  upon  whether  any  act  remained  to  he  done  hy  the  grantor, 
^which,  to  assist  a  volunteer,  this  Court  would  not  compel  him  to  do.  rHco9-|  n 
I  am  of  opinion,  that  no  act  remained  to  be  done  to  complete  the  title 
of  the  trustees.  The  trustees  ought  to  have  given  notice  of  the  assignment ; 
but  their  omission  to  give  notice  cannot  affect  the  cestui  que  trust."  See, 
also,  Godsal  v.  Wehh,  2  Kee.  99. 

Lord  Cottenham,  in  Edwards  v.  Jones,  1  My.  &  C.  238,  in  commenting 
upon  Shane  v.  Cadogan  and  Fortescue  v.  Barnett,  observes,  "  that  in  neither 
of  them  was  any  intention  expressed  by  the  learned  judge  to  depart  from  the 
established  rule,  but  that,  in  both,  the  decision  turned  upon  the  question  of 
fact,  whether  or  not  the  relation  of  trustee  and  cestui  que  trust  was  actually 
constituted.  In  neither  was  it  attempted  to  make  an  imperfect  a  perfect 
gift.  In  Sloane  v.  Cadogan,  the  claim  was  not  against  the  donor  or  his  repre- 
sentatives, for  the  purpose  of  making  that  complete  which  had  been  left  imper- 
fect, but  against  the  persons  who  had  the  legal  custody  of  the  fund ;  and  the 
question  was,  whether  the  transaction  constituted  them  trustees  of  the  fund 
for  the  cestuis  que  trust.     Sir  W.  Grant  came  to  the  conclusion  that  it  did, 
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and  the  consequence  was,  that  they  were  bound  to  account.  That  case  has 
been  considered  by  Sir  Edward  Sugden  as  going  a  great  way;  but,  upon  the 
principle  stated  by  Sir  W.  Grant,  it  is  free  from  all  possible  question,  for 
there  was  no  attempt  in  that  case  to  call  in  aid  the  jurisdiction  of  this  court. 
^^Fortescue  v.  Barnett  falls  precisely  within  the  same  observation,  although 
there  are  some  expressions  in  it,  especially  where  the  learned  judge  speaks  of 
a  bond  which  has  been  voluntarily  assigned  being  considered  a  debt  to  the 
assignee,  which  probably  were  not  intended  to  convey  the  meaning  they  do. 
....  There  a  party  had  insured  a  life,  and  the  contract  of  the  office  was 
to  pay  to  the  party  insuring,  his  executors,  administrators,  and  assigns,  but 
the  practice  of  the  office  was  stated  to  be,  that,  upon  an  assignment,  the  office 
recognized  the  assignee ;  and  the  policy  was,  therefore,  an  assignable  instru- 
ment. The  policy  was  not  assignable  at  law,  hut  it  was  a  title  whichj  hy  con- 
tract, was  assignable  as  between  the  parties;  and  the  party  in  that  case  assigned, 
but  the  assignee  did  not  give  notice  to  the  office,  and  consequently,  the  original 
insurer  dealt  with  the  office,  received  a  bonus,  and  then  surrendered  the  policy. 
The  Master  of  the  Rolls  in  that  case  considered,  as  he  naturally  would,  whe- 
ther this  transaction  was  not  a  gift — whether  it  did  not,  in  fact,  confer  a  title 
on  the  assignee ;  and  if  it  did,  then,  consistently  with  all  the  authorities,  he 
considered  that  he  was  bound  to  give  the  assignment  its  full  effect;  and  he 
^  put  his  decision  expressly  upon  the  fact,  that  the  *transaction  was 

L  -•  complete;  that  there  was  nothing  further  for  the  donor  or  the  donee  to 
do;  that  the  latter  had  nothing  to  ask  further  from  the  donor.^^  His  Lord- 
ship then  adds,  '' Whether,  upon  the  circumstances  of  that  case,  it  was  right 
or  wrong  to  come  to  that  conclusion,  is  a  question  with  which  I  have  nothing 
to  do.  The  principle  of  the  decision  is  quite  consistent  with  the  other  cases ; 
for  it  proceeds  upon  the  same  ground,  namely,  that,  if  the  transaction  is  com- 
plete, the  Court  will  give  it  effect." 

Upon  the  authority  of  Shane y.  Cadogan  and  Fortescue  v.  Barnett^  it  has 
been  held,  that  the  assignment  of  a  debt  to  a  volunteer  was  binding,  although 
nothing  passed  at  law.  Thus,  in  Blahely  v.  Brady,  2  Dru.  &  Walsh,  311, 
A.  made  a  voluntary  assignment  to  B.  of  a  note  or  memorandum  in  writing, 
being  the  acknowledgment  of  a  sum  of  1620^.  then  due  to  him  from  K., 
and  all  interest  then  due,  or  which  might  thereafter  accrue  due  on  the  foot 
thereof,  upon  trust  to  pay  the  interest  thereof  unto  A.,  his  executors,  adminis- 
trators, and  assigns,  for  his  life,  and  a  period  of  fourteen  months  afterwards, 
and,  at  the  expiration  of  the  said  fourteen  months,  to  pay  out  of  the  principal 
some  small  sums  to  and  amongst  certain  persons  and  relations  in  the  deed 
particularly  mentioned;  and  as  to  the  residue,  in  trust  for  B.,  his  executors, 
administrators,  and  assigns,  for  his  and  their  own  benefit.  The  deed  also 
contained  a  provision,  whereby  B.,  his  executors,  administrators,  and  assigns, 
were  irrevocably  appointed  the  attorneys  of  the  said  A.,  for  the  purpose  of 
suing  for  and  recovering  the  said  debts.  A.  soon  afterwards  died,  without 
having  made  any  will  or  other  disposition  of  the  property.  The  administrator 
of  A.  refused  to  allow  his  name  to  be  used  to  enable  B.  to  recover  the  said 
sum,  having  actually  himself  commenced  an  action  for  that  purpose.     Upon 
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a  bill  filed  by  B.  to  restrain  proceedings  in  the  action,  and  to  carry  the  trusts 
of  the  deed  into  execution,  it  was  held  by  Lord  Plunket,  that,  as  the  transac- 
tion between  A.  and  B.  was  complete,  the  deed,  though  voluntary,  should 
be  carried  into  execution.  '^  In  this  case,''  observed  his  Lordship,  "as  between 
the  assignor  and  assignees,  the  gift  is  absolute ;  and  the  difference  between 
the  cases  where  something  remains  to  be  done,  and  those  in  which  nothing 
remains  to  be  done,  is  so  fully  established  by  the  authorities  which  have  been 
cited  on  both  sides  in  the  argument,  that  it  is  unnecessary  for  me  to  enter 
into  any  enumeration  of  them.  The  case  of  Fortescue  v.  Barnettj  besides 
recognizing  the  general  distinction  which  I  have  just  adverted  to,  bears 
directly  on  the  present  point.  There  the  assignment  of  a  policy  of  insurance 
was  held  valid  and  complete,  though  *the  instrument  itself  was  never  ^^no^ 
delivered.  L         -• 

^'  It  is  said,  but,  in  my  opinion,  most  erroneously,  that  the  authority  of  that 
case  is  shaken  by  the  case  of  Jones  v.  Edwards,  before  the  present  Lord 
Chancellor  of  England.  It  seems  to  me,  that  he  expresslyjecognizes  its  autho- 
rity,' and  on  this  principle,  that,  if  the  transaction  is  complete,  the  Court  will 
give  it  effect.  It  is  true  Lord  Cottenham  says,  that  the  observation  of  Sir  J. 
Leach,  in  Fortescue  v.  Barnett,  ^  that  a  bond  voluntarily  assigned  was  con- 
sidered as  a  debt  to  the  assignee,'  was  probably  not  intended  to  convey  the 
meaning  the  words  might  bear ;  but  this  observation  of  Lord  Cottenham  must, 
in  my  opinion,  be  merely  understood  as  a  guard  against  the  supposition,  that 
the  mere  assignment  of  a  bond,  unaccompanied  by  delivery,  or  by  any  other 
circumstances,  would  be  considered  as  a  debt  to  the  assignee.  In  the  case 
before  Lord  Cottenham  there  was  no  assignment,  but  a  mere  memorandum 
entered  on  a  bond,  attached  to  another  bond,  which  clearly  was  never  intended 
to  be  given  to  the  plaintiff;  and  he  there  dismissed  the  bill,  on  the  ground  of 
the  transaction  not  being  complete,  and  that  a  further  act  remained  to  be 
done  by  the  donor. 

''  The  case  of  UniacTce  v.  Giles,  2  Moll.  257,  does  not  resemble  this. 
There  the  person  entitled  to  a  chose  in  action  executed  an  assignment  of  it  to 
the  defendant  in  trust  for  the  plaintiff,  and  did  not  deliver  the  deed,  but  kept 
it  in  her  possession  until  her  death,;  and  it  was  held,  that  the  retention  of  the 
deed  in  the  custody  of  the  donor  made  it  revocable,  and  that  it  had  been  re- 
voked. 

"  The  decision  in  Antrohus  v.  Smith  cannot  be  drawn  in  aid  of  the  defen- 
dant's case.  There  the  conveyance  was  imperfect,  never  delivered  :  it  was 
simply  an  indorsement  on  a  receipt  for  subscription,  and  found  among  the 
papers  of  the  executrix. 

'^  The  present  case  differs  from  all  these.  The  assignment  as  between  the 
donor  and  donee  is  perfect;  and  the  only  objection  is,  that  the  chose  in  action 
is  not  legally  assignable.  Besides,  it  is  admitted  that  the  original  security 
was,  at  some  time  during  the  life  of  the  assignor,  delivered  to  the  assignee ; 
and,  in  addition  to  this,  the  assignment  contains  a  full  power  of  attorney  to 
the  assignee,  which  alone,  in  my  opinion,  ought  to  govern  the  case. 

"  It  is  asked,  why  does  the  plaintiff  come  into  this  court,  if  the  assignment 
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is  imperfect  ?  The  answer  is  obvious ;  he  comes  here  because  the  property  is 
in  the  defendant,  to  whom  the  ecclesiastical  court  has  granted  administration, 
and  he  is  an  administrator  in  trust.  Now  you  may  constitute  a  trustee  for  a 
volunteer ;  and  the  case  of  Shane  v.  Cadogan  is  directly  in  point  as  to  that. 
r  *'^241  *^^®  ^'^■'y  difiference  is,  that,  in  the  present  case,  the  law  has  created 
the  trust ;  and  in  Shane  v.  Cadogan  the  trust  was  created  by  the  act 
of  the  donor.  See  also  Parnell  v.  ITingston,  2  Jur.  N.  S.  854  ;  Gannon  v. 
White,  2  Ir.  Eq.  Rep.  207  ;  Roberts  v.  Lh^d,  2  Beav.  376 ;  sed  vide  Sewell  v. 
MoxsT/,  2  Sim.  N.  S.  189." 

The  remarks  however  of  Lord  Langdale  in  Ward  v.  Audland,  8  Beav. 
201,  seem  to  be  scarcely  consistent  with  the  cases  of  Shane  v.  Cadogan, 
Fortescue  v.  Barnett,  and  Blahely  v.  Brady ^  for  there  his  Lordship  appears 
to  be  of  opinion  that  the  mere  voluntary  assignment  of  a  chose  in  action  is  not 
binding,  upon  the  ground  that  nothing  thereby  passes  at  law,  and  the  trans- 
action is,  therefore,  incomplete.  This  also  seems  to  have  been  the  opinion 
of  Sir  L.  Shadwell,  V.  C,  in  Beatson  v.  Beatson,  12  Sim.  291. 

In  Ward  v.  Audland,  W.  W.,  who  was  possessed  of  and  entitled  to  certain 
household  goods  and  effects,  a  sum  of  546?.  2s.  Qd.,  (the  payment  of  which 
was  secured  by  a  mortgage  in  fee  of  certain  customary  lands,)  and  a  policy 
of  assurance  for  the  sum  of  1000?.  payable  after  his  death,  by  a  voluntary 
deed  assigned  to  the  plaintiff  all  his  household  goods,  and  all  sums  of  money 
then  owing  to  him,  with  all  policies  of  assurance  and  other  securities  for  the 
same,  and  all  other  his  personal  estate,  together  with  the  mortgage  deeds  and 
writings  relating  to  the  premises,  upon  trust  for  W.  W.,  for  life,  and,  after 
his  death,  for  others ;  and  he  gave  the  plaintiff  a  power  of  attorney  to  get  in 
any  sum  of  money  secured  on  mortgage ;  and  he  also  covenanted  for  further 
assurance.  On  the  execution  of  the  deed  by  W.  W.,  it  was  delivered  to  the 
plaintiff;  but  W.  W.  continued  in  possession  of  the  furniture  thereby  assigned, 
and  in  receipt  of  the  income  arising  from  the  mortgage,  and  no  notice  of  the 
assignment  was  given,  either  to  the  mortgagor  or  to  the  grantors  of  the  policy 
of  assurance.  Lord  Langdale,  M.  E,.,  said  :  "  Supposing  the  assignment  to 
have  been  a  complete  and  effectual  assignment,  there  is  not  only  no  conflict, 
but  no  question  nor  any  difficulty  as  to  tbe  trusts  which  the  plaintiff  had  to 
perform.  If  the  property  was  legally  vested  in  the  plaintiff,  he  might  have 
recovered  it  at  law,  and  applied  it  on  the  trusts ;  if  the  property  was  not 
legally  and  effectually  vested  in  the  plaintiff,  then,  as  the  deed  was  voluntary, 
this  court  could  afford  no  assistance  to  the  plaintiff  in  recovering  it ;  and, 
under  these  circumstances,  the  only  question  between  the  parties  is,  what  is 

the  legal  effect  of  the  assignment  ? The  debt  and  policy  of 

assurance  are  choses  in  action  not  assignable  at  law,  and  it  is  plain,  that  the 
whole  estate  and  interest  of  the  assignor  did  not  and  could  not  pass  to  an 
r*2251  ^^^%°^®3  ^^^  I  ^apprehend,  that,  in  the  case  of  a  voluntary  deed, 
neither  the  assignor  nor  his  executor  could  have  been  compelled  to 
permit  the  assignee  to  use  his  name  for  the  recovery  of  the  debt.  The  assign- 
ment was  deficient,  because  it  did  not  vest  in  the  assignee  all  that  the  assignor 
professed,  and  intended  to  pass ;  and  no  instance,  except  the  case  of  For- 


ELLISON     V.     ELLISON.  317 

tescue  V.  Bamett,  has  been  produced,  in  which  this  Court  has  given  effect  to 
such  an  assignment.  It  does  not  appear  by  the  report  what  were  the  grounds 
on  which  Lord  Cottenham,  in  deciding  the  case  of  Edwards  v.  Jones,  gave 
the  interpretation  he  did  to  Fortescue  v.  Bamett ;  but  it  is  certainly  clear, 
that  Sir  John  Leach  did  not  in  that  case  intend  to  alter  the  rule  of  the  Court 
which  was  previously  established ;  and  it  is  also  clear  that  the  circumstances, 
by  which  Lord  Cottenham  seemed  to  think  Fortescue  v.  Bamett  might  be  ex- 
plained, are  not  found  in  the  present  case.  It  appears  to  me,  that  neither  a 
voluntary  assignment  by  deed  of  a  mortgage  debt,  accompanied  by  a  grant, 
not  specifying  the  particular  estate,  but  of  all  estates  held  in  mortgage,  and 
by  a  covenant  for  further  assurance,  without  delivery  of  the  mortgage  deed  or 
notice  to  the  mortgagor,  nor  the  voluntary  assignment  of  a  policy  of  assur- 
ance retained  in  the  hands  of  the  assignor,  and  without  notice  given  to  the 
grantor  though  accompanied  by  a  covenant  for  further  assurance,  can  be  con- 
sidered as  a  complete  and  effectual  assignment,  to  be  acted  upon  and  enforced 
by  the  assignee,  without  any  further  or  other  act  to  be  done  by  the  assignor. 
With  respect  to  the  furniture,  the  bill  claims  the  legal  right  to  it  for  the 
plaintiff;  and  if  he  had  it,  I  am  of  opinion  that  he  ought  to  have  proceeded 
at  law  to  recover  it.  With  respect  to  the  mortgage,  the  bill  alleges  the  legal 
estate  to  be  in  the  defendants,  or  some  of  them,  and  prays  for  a  conveyance 
in  aid  of  the  voluntary  gift.  On  the  whole,  I  think  that  the  plaintiff  is  not 
entitled  to  any  relief,  and  that  the  bill  must  be  dismissed,  but  without  costs." 
Sir  J.  Wigram,  Y.  C,  also,  (1  Hare,  474,)  was  clearly  of  opinion,  that  an 
assignment  under  seal  of  that  which  did  not  pass  at  law  by  the  operation  of 
the  assignment  itself,  unaccompanied  by  other  acts,  was  no  better  than  a  cove- 
nant or  agreement  to  assign  :  see  Meek  v.  Kettlewell,  1  Hare,  464.  There 
M.,  who,  in  the  event  of  surviving  her  daughter,  and  of  the  death  of  her 
daughter  without  issue,  would,  as  next  of  kin,  be  entitled  to  a  fund  which  was 
vested  in  trustees,  executed  a  voluntary  assignment  of  her  interest  in  the  fund 
to  the  husband  of  the  daughter,  and  declared  the  trusts  of  the  assignment 
as  to  part  for  the  benefit  of  M.  herself,  and  as  to  another  part  for  the  daugh- 
ter's husband  absolutely.  No  notice  of  the  *assignnlent  was  given  p  *oo«-i 
to  the  trustees.  The  daughter  afterwards  died  without  issue,  and  the 
husband  filed  his  bill  against  the  trustees  and  M.,  to  compel  the  performance 
of  the  trust.  Sir  J.  Wigram  was  of  opinion,  upon  the  authority  of  the  cases  of 
Caiman  v.  Sarrel,  3  Bro.  C.  C.  12,  and  Holloway  v.  Heddington,  8  Sim. 
324,  that  an  assignment  under  seal  of  that  which  did  not  pass  at  law  by  the 
operation  of  the  assignment  itself,  stood  upon  no  better  ground  than  a  cove- 
nant or  agreement  to  assign ;  and  that  a  voluntary  assignment,  unaccompanied 
by  any  other  acts,  was  not  to  be  regarded  as  effectual  to  pass  an  equitable  in- 
terest. His  Honor  therefore  held,  that  the  voluntary  assignment  did  not 
create  a  trust  which  equity  would  enforce ;  observing,  however,  that  he  de- 
cided only  that  a  voluntary  assignment  of  a  mere  expectancy,  not  communi- 
cated to  those  in  whom  the  legal  interest  was,  did  not  create  a  trust  in  equity, 
within  the  principle  of  the  cases  relied  upon  by  the  plaintiff.  This  decision, 
on  appeal,  was  affirmed  by  Lord  Lyndhurst :  1  Ph.  342.     See  also  Beatson  v. 
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Beatson,  12  Sim.  281 ;  Ward  v.  Audland,  8  Sim.  571 ;  S.  C,  C.  P.  Coop. 
Rep.  146;  8  Beav.  201. 

The  recent  case,  however,  of  Kelcewich  v.  Manning,  (1  De  Gex,  Mac.  &  G. 
176,)  must  be  considered  in  effect,  though  perhaps  not  expressly,  as  over- 
ruling Holloway  v.  Headington,  (8  Sim.  324,)  Ward  v.  Audland,  (8  Beav. 
201 ;  S.  C,  C.  P.  Coop.  Rep.  146 ;  8  Beav.  201,)  and  even  Meek  v.  Kettlewell, 
unless  that  case  can  be  supported  upon  the  ground  that  it  was  the  assignment 
of  a  mere  expectancy.  The  case  of  Kelcewich  v.  Manning  is  as  follows  :  A 
lady  entitled  absolutely  to  the  reversion  in  stock,  subject  to  the  life  interest  of 
her  mother  therein,  and  which  stock  was  standing  in  the  joint  names  of  her- 
self and  her  mother,  assigned  her  interest  in  this  stock  on  her  marriage,  to 
trustees  in  trust  for  herself  for  life,  remainder  to  her  husband  for  life,  and 
after  their  decease,  in  trust  for  a  niece,  and  for  the  issue  of  the  marriage  and 
the  issue  of  the  niece  according  to  appointment ;  and  in  default  of  issue  of  the 
marriage,  in  trust  for  the  niece  of  the  settlor.  No  transfer  of  the  fund  took 
place,  but  the  mother  had  notice  of  the  settlement.  There  was  no  issue  of 
the  marriage.  It  was  held  by  the  Lords  Justices  Knight  Bruce  and  Lord 
Cranworth,  that  even  if  the  settlement  were  voluntary  as  regarded  the  niece 
and  not  supported  by  the  marriage  consideration,  (which  point,  however,  the 
Court  did  not  decide,)  the  assignment  being  complete  would  be  enforced  by 
the  Court.  "  Suppose,"  said  Lord  Justice  Knight  Bruce,  ^^  stock  or  money  to 
be  legally  vested  in  A.  as  trustee  for  B.,  for  life ;  and  subject  to  B.'s  life  in- 
r*2271  *^^^^*?  ^^^  ^-  absolutely;  surely  it  must  be  competent  to  C.  in  B.'s 
*lifetime,  with  or  without  the  consent  of  A.,  to  make  an  effectual  gift 
of  C.'s  interest  to  D.  by  way  of  mere  bounty,  leaving  the  legal  interest  and 
legal  title  unchanged  and  untouched.  Surely  it  would  not  be  consistent  with 
natural  equity  or  with  reason  or  expediency  to  hold  the  contrary,  C.  being  sui 
juris,  and  acting  freely,  fairly,  and  with  sufficient  advice  and  knowledge.  If 
so,  can  C.  do  this  better  or  more  effectually  than  by  executing  an  assignment 
to  D.  ?  It  may  possibly  be  thought  necessary  to  the  complete  validity  of 
such  a  transaction,  that  notice  should  be  given  to  A. ;  upon  that  we  do  not 
express  an  opinion. 

"  Suppose  the  case  only  varied  by  the  fact  that  A.  and  C.  are  the  trustees 
jointly,  instead  of  A.  being  so  alone  ?  Does  that  make  any  substantial  differ- 
ence as  to  C.'s  power,  the  mode  of  making  the  gift,  or  the  effect  of  the  act, 
C.  not  severing  nor  affecting  the  legal  joint  tenancy  ?  C.  would  necessarily 
have  notice.  Possibly  it  may  be  thought  material  that  B.  should  have  notice 
likewise,  but  upon  that  we  avoid  saying  anything,  beyond  referring  to  Meux 
V.  Bell,  (1  Hare,  73,)  and  to  Smith  v.  Smith  mentioned  in  Meux  v.  BelV 
See  also  the  elaborate  judgment  of  Sir  J.  Stuart,  Y.  C,  in  Voyle  v.  Hughes, 
2  Sm.  &  aiff.  18. 

It  has,  however,  been  held  by  Sir  John  Romilly,  M.  R.,  in  a  recent  case, 
that  the  transfer  of  an  equitable  estate  in  real  property  to  volunteers  was  inva- 
lid. Bridge  v.  Bridge,  16  Beav.  315,  327,  328 ;  but  Lord  St.  Leonards,  with 
reference  to  this  decision,  says,  it  *^  seems  open  to  re-consideration."  Sugd. 
V.  &  P.  592,  13th  ed. 
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A  distinction  has  been  taken  in  recent  cases  by  the  Master  of  the  Rolls  to 
this  effect;  that  although  it  is  clear  that  an  assignment  by  deed  of  reversion- 
ary personal  property  vested  in  trustees  in  favor  of  volunteers  will  be  enforced 
in  equity,  yet  if,  although  property  be  vested  in  trustees,  it  is  entirely  in  the 
power  of  the  assignor  so  that  he  could  compel  a  transfer  from  them,  should  he 
neglect  to  do  so,  a  mere  assignment  will,  in  the  same  manner  as  if  the  pro- 
perty had  been  legally  vested  in  himself,  be  imperfect,  that  is  to  say,  not  so 
complete  as  he  could  have  made  it,  and  will  consequently  not  be  enforced  by 
a  court  of  equity.  Thus  in  Bridge  v.  Bridge,  16  Beav.  315,  where  it  appears 
that  a  sum  of  stock  was  standing  in  the  name  of  four  trustees  of  a  will  by  the 
terms  of  which  they  were  to  apply  the  dividends  for  the  benefit  of  the  plaintiff 
until  he  was  twenty-five,  at  which  age  it  was  to  be  paid  over  to  him.  On  the 
10th  of  February,  1846,  the  plaintiff  attained  his  age  of  twenty-one.  On  the 
9th  of  April,  1847,  he  executed  a  voluntary  deed  by  which  he  directed, 
(amongst  other  things,)  that  the  personal  estate  to  which  he  was  entitled 
under  the  will,  should  thenceforth  be  considered  as  vested  in  the  plaintiff 
and  *two  new  trustees,  upon  certain  trusts  therein  mentioned.  The 
deed  also  contained  a  covenant  for  further  assurance.  No  transfer  of  L  -' 
the  stock  was  made  to  the  new  trustees.  The  plaintiff  having  filed  a  bill, 
seeking  a  declaration  that  the  settlement  of  1847  was  not  binding  upon  him, 
it  was  held  by  Sir  John  Komilly,  M.  R.,  that  as  there  had  been  no  legal 
transfer  made,  and  no  recognition  of  the  trust  by  the  original  trustees,  there 
was  no  complete  trust  constituted,  and  the  plaintiff  was  therefore  entitled  to  a 
transfer  of  the  stock.  ^^In  my  view  of  this  particular  case,''  said  his  Honor, 
'^  the  question  must  be  regarded  in  exactly  the  same  manner,  whether  the 
plaintiff  or  a  stranger  had  been  the  third  trustee.  This  being  so,  there  being 
four  trustees  of  the  will  in  whom  the  legal  interest  was  vested,  and  the  bene- 
ficial owner  having  assigned  over  the  funds  to  these  persons,  in  trust  for  cer- 
tain persons  as  volunteers,  no  transfer  is  made  to  the  new  trustee  so  appointed, 
nor  is  there  any  reason,  as  in  Kekewich  v.  Manning,  why  the  transfer  should 
not  have  heen  made.  In  Kekewich  v.  Manning,  the  original  trusts  were  not 
exhausted,  but  the  life-estate  of  the  mother  continued  in  the  stock,  and  until 
her  death  no  transfer  could  have  heen  made.  The  assignor  had  done  all  she 
could  do.  That  is  not  so  in  this  case.  The  trustees  of  the  deed  of  settlement 
did  not  do  anything  inconsistent  with  the  trusts  which  remained  to  be  per- 
formed under  the  testator's  will,  and  the  trustees  of  the  will  seem  not  to  have 
been  advised  to  resist  making  any  transfer  to  the  trustees  of  the  deed,  until 
the  settlor  had  attained  his  age  of  twenty-five  years."  So  likewise  in  Beech 
V.  Keep,  18  Beav.  285,  A.,  subject  to  the  life-interest  of  B.,  was  absolutely 
entitled  to  a  sum  of  stock,  which  was  standing  in  the  names  of  two  deceased 
trustees,  to  the  survivor  of  which  A.  was  sole  executor.  Under  these  circum- 
stances, A.  by  deed  voluntarily  assigned  all  her  interest  in  the  stock  to  B., 
"to  the  intent  that  he  might  be  and  become  present  and  absolute  owner 
thereof."  A.  having  refused  to  execute  a  power  of  attorney  to  B.,  for  a  trans- 
fer of  the  stock,  it  was  held  by  Sir  John  Romilly,  M.  R.,  that  A.  could  not 
be  declared  by  the  Court  to  be  a  trustee  of  the  fund,  nor  compelled  to  transfer 
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it.  His  Honor  distinguishing  the  case  from  Kekewich  v.  Manning,  (1  De  G. 
Mac.  &  G.  176,)  considered  that  it  fell  within  the  principle  of  his  own  deci- 
sion in  Bridge  v.  Bridge,  (16  Beav.  315.)  ^^  In  the  present  instance/'  said 
his  Honor,  "  if  is  obvious,  there  was  no  outstanding  interest  except  the  plain- 
tiff's, and  the  transfer  of  the  stock  ought  to  have  been  made,  if  both  parties 
had  been  willing  to  complete  the  transaction,  and  if  the  transfer  had  been 
made,  the  plaintiff  ^ s  title  would  have  been  complete.  The  argument  employed 
r*99Q1  ^y  ^^®  *plaintiif,  that  having  himself  the  life  estate,  no  transfer  could 
''be  made  without  his  consent,  clearly  does  not  apply,  because  he  would 
be  the  absolute  owner  if  this  assignment  was  perfect,  and  it  was  throughout 
his  expressed  desire  to  get  the  transfer  completed.  The  transfer  of  the  stock 
is,  in  fact,  what  the  defendant  has  refused  to  make,  and  it  is  that  transfer  which 
the  plaintiff  has  all  along  been  trying  to  get,  and  which  is  now  asked,  to  make 
the  transaction  complete.'' 

Notice  of  the  voluntary  assignment  of  an  equitable  interest  or  of  a  chose  in 
action,  to  the  trustees  or  debtor,  according  to  the  recent  authorities  does  not 
appear  to  be  essential  to  its  validity,  although  if  the  trustees  or  debtor,  before 
notice  of  the  deed,  transferred  the  property  or  paid  the  debt,  the  donee  would 
have  no  remedy  against  them.  Thus  in  Donaldson  v.  Donaldson,  Kay,  711, 
the  settlor  having  assigned  stock  standing  in  the  names  of  trustees,  to  other 
trustees  in  favor  of  volunteers,  it  was  held  by  Sir  W.  Page  Wood,  Y.  C, 
that  as  between  the  donees  under  the  assignment,  and  the  representatives  of 
the  assignor,  the  title  of  the  former  was  complete,  although  no  notice  of  the 
assignment  had  been  given  to  the  trustees  in  whose  names  the  stock  was 
standing.  ^^  The  question,"  said  his  Honor,  ^^  is,  whether,  notice  not  having 
been  given  to  the  trustee,  the  gift  could  be  enforced.  As  to  that,  it  has  been 
said  in  some  cases  that  the  gift  is  complete  when  no  further  act  is  required  to 
be  done  by  the  donor  or  donee :  and  that  seems  to  imply  a  doubt,  whether,  if 
there  were  any  act  to  be  done  by  the  donee,  the  gift  could  be  treated  as  com- 
plete. But  the  assignment  has  completely  passed  the  interest  of  the  donor. 
It  is  true,  that,  if  no  notice  of  it  were  given  to  the  trustees,  they  would  be 
justified  in  transferring  the  stock  to  the  original  cestui  que  trust  for  whom 
they  held  it ;  and  if  they  did  so,  there  would  be  no  remedy  against  them  ;  and 
it  is  possible  that  the  donee  might  not  be  able  to  recover  the  stock ;  but  all 
that  the  donee  has  to  do  is,  at  any  time  he  thinks  fit,  to  give  notice  to  the 
trustees  before  the  stock  is  transferred ;  and  when  he  has  given  such  notice 
his  title  is  complete :  and  unless  the  donor  or  his  executors  actually  obtain 
possession  of  the  fund,  the  donee  does  not  require  the  aid  of  the  Court  against 
them."     See  Roberts  v.  Lloyd,  2  Beav.  376. 

That  courts  of  equity,  as  is  laid  down  in  the  principal  case,  will  not  carry 
into  effect  a  mere  voluntary  agreement,  contract,  or  covenant  to  transfer  pro- 
perty, see  Cotteen  v.  Missing,  1  Madd.  176 ;  Colyear  v.  Mulgrave,  2  Kee.  81 ; 
Jefferys  v.  Jefferys,  Cr.  &  Ph.  138  ;  Dening  v.  Ware,  22  Beav.  184.  In  Con- 
ingham  v.  Plunkett,  2  Y.  &  C.  C.  C.  245,  a  person  who  was  entitled  to  stock, 
r*2^m  standing  in  the  names  of  two  trustees,  gave  instructions  to  his  *attor- 
'-         -'    ney  to  prepare  a  settlement  of  it  for  the  benefit  of  A.,  B.,  and  C,  and 
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to  procure  from  the  trustees  a  transfer  for  the  purposes  of  settlement.  The 
settlement  was  prepared  and  a  power  of  attorney  for  the  transfer  of  the  stock 
executed  by  both  the  trustees ;  but  the  intended  settlor  died  without  having 
seen  the  settlement,  and  before  the  stock  was  actually  transferred.  Sir  J.  L. 
Knight  Bruce,  Y.  C,  held,  that  no  trust  of  the  stock  was  constituted  for  A., 
B.,  and  C.     See  also  Pownall  v.  Anderson,  2  Jur.  N.  S.  857. 

A  merely  meritorious  consideration,  as  a  provision  for  a  wife  or  children, 
after  marriage,  will  not  be  a  sufficient  inducement  for  a  court  of  equity  to  lend 
its  aid  in  enforcing  a  voluntary  agreement  or  covenant,  or  in  giving  effect  to 
an  imperfect  gift.  It  might,  perhaps,  be  inferred,  from  an  expression  of  Lord 
Eldon's,  in  the  principal  case,  that  a  meritorious  consideration  is  sufficient; 
and  Sir  Edward  Sugden,  in  the  case  of  Ellis  v.  Nimmo,  1  L.  &  Gr.,  t.  Sugd. 
333,  held,  that  a  postnuptial  agreement,  in  writing,  by  which  a  father  under- 
took to  make  a  provision  for  a  child  ought  to  be  specifically  performed,  although 
founded  only  on  a  meritorious  consideration.  The  decision,  however,  of  Sir 
Edward  Sugden,  must  be  considered  now  as  distinctly  overruled  by  Lord  Cot- 
tenham,  in  Jefferys  v.  Jefferys,  Cr.  &  Ph.  138,  and  Dillon  v.  Goppin,  4  My.  & 
Cr.  647.  See  also  Holloway  v.  Headington,  8  Sim.  324,  per  Sir  L.  Shadwell, 
Y.  C. 

Sir  J.  Wigram,  Y.  C,  in  commenting  upon  the  different  classes  of  cases  on 
voluntary  trusts,  has  observed,  that  "  they  are  perhaps  to  be  reconciled  and 
explained  upon  the  principle  that  a  declaration  of  trust  purports  to  be,  and  is 
in  form  and  substance,  a  complete  transaction,  and  the  Court  need  not  look 
beyond  the  declaration  of  trust  itself,  or  inquire  into  its  origin,  in  order  that 
it  may  be  in  a  position  to  uphold  and  enforce  it;  whereas,  an  agreement,  or 
attempt  to  assign,  is,  in  form  and  nature,  incomplete,  and  the  origin  of  the 
transaction  must  be  inquired  into  by  the  Court ;  and,  where  there  is  no  con- 
sideration, the  Court,  upon  its  general  principles,  cannot  complete  what  it 
finds  imperfect :  and  there  is  a  close  analogy  for  this  reasoning  in  the  case  of 
suits  to  enforce  demands  arising  out  of  illicit  dealings  between  parties.  If,  in 
such  cases,  the  Court  finds  an  account  rendered,  or  other  act  done  by  one  of 
the  parties,  upon  which  account  or  act  the  Court  can  proceed  without  investi- 
gating the  origin  of  the  demand,  it  will  do  so.  But  it  will  not  so  proceed  where 
the  form  of  the  transaction  is  such  as  to  oblige  the  Court  to  go  into  the  origi- 
nal illegal  transaction,  out  of  which  the  demand  arises  :^^  M^Fadden  v.  Jen- 
hyns,  1  Hare,  462.  See  also  Davenport  v.  IVhitmore,  2  My.  &  Cr.  177,  and 
the  cases  there  cited. 

Where  a  voluntary  instrument,  although  effecting  no  transfer  of  *pro- 
perty,  creates  a  valid  legal  obligation,  equity  will  give  effect  to  it.  •-  *  -^ 
Thus,  where  a  person  executes  a  bond,  (Hall  v.  Palmer,  3  Hare,  532,)  or  even 
a  promissory  note,  (^Dawson  v.  Kearton,  3  Sm.  &  Giff.  186,)  in  favor  of  a  volun- 
teer, he  may  prove  the  debt  against  the  assets  of  the  debtor :  but  it  will  be 
postponed  in  equity  to  debts  by  simple  contract :  Ramsden  v.  Jackson,  1  Atk. 
294.  A  voluntary  bond,  however,  will  be  preferred  to  interest  upon  debts  not 
by  law  carrying  interest  payable  under  the  46th  order  of  August,  1841  :  Gar- 
rard V.  Lord  Dinorhen,  5  Hare,  213.     And  if  it  be  doubtful  whether  a  bond 
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be  voluntary  or  for  valuable  consideration,  an  issue  may  be  directed :  Ilep- 
worth  V.  Heslop,  6  Hare,  561. 

Where  a  person  without  consideration  covenants  to  pay  a  sum  of  money, 
if  the  covenant  is  complete,  and  the  Court  is  not  called  upon  to  do  any  act 
to  make  it  perfect,  it  will  give  effect  to  a  trust  declared  upon  the  covenant. 
Thus,  in  Clough  v.  Lambert,  10  Sim.  174,  where  a  person,  by  a  voluntary 
deed,  for  himself,  his  heirs,  executors,  and  administrators,  covenanted  to  pay 
an  annuity  to  trustees,  upon  trust  for  his  wife  for  her  life.  Sir  Lancelot  Shad- 
well,  y.  C,  was  of  opinion  that  the  covenant  might  be  enforced  by  the  wife 
against  the  executors  of  her  husband,  though  not  as  against  his  creditors, 
and  that  the  mere  intervention  of  a  trustee  made  no  difference.  See  also 
Fletcher  v.  Fletcher ,  4  Hare,  67,  which  shows,  that,  in  the  event  of  the  trus- 
tee refusing  or  declining  to  sue  on  the  covenant,  equity  will  assist  the  cestui 
que  trust,  by  enabling  him  to  use  the  deed  either  at  law  or  in  equity.  *'  My 
opinion/'  said  Sir  J.  Wigram,  V.  C,  "is,  that  the  plaintiff  would  be  entitled 
to  use  the  name  of  the  trustee  at  law,  or  to  recover  the  money  in  this  court, 
if  it  were  unnecessary  to  have  the  right  decided  at  law,  and,  where  the  legal 
right  is  clear,  to  have  the  use  of  the  deed,  if  that  use  is  material. '^  In  an- 
other part  of  his  judgment,  his  Honor  observes,  "  The  rule  against  relief  to 
volunteers  cannot,  I  conceive,  in  a  case  like  that  before  me,  be  stated  higher 
than  this — that  a  court  of  equity  will  not,  in  favor  of  a  volunteer,  give  to 
a  deed  any  effect  beyond  what  the  law  will  give  to  it.  But,  if  the  au<^hor  of 
the  deed  has  subjected  himself  to  a  liability  at  law,  and  the  legal  liability 
comes  regularly  to  be  enforced  in  equity,  the  observation  that  the  claimant  is 
a  volunteer  is  of  no  value  in  favor  of  those  who  represent  the  author  of  the 
deed ;"  and  his  Honor,  therefore,  in  that  case,  thought,  that,  as  there  was  no 
reason  for  trying  the  case  at  law,  the  decree  ought  to  be  for  payment  of  the 
money  due  upon  the  admission  of  assets  of  the  covenantor.  See  also  William- 
son V.  Codrington,  1  Ves.  511 ;  Watson  v.  Parker,  6  Beav.  283 ;  Lomas  v. 
Wright,  2  My.  &  *K.  769  -,  Alexander  v.  Brame,  19  Beav.  436 ;  and 
L  J  the  observations  of  Sir  John  Komilly,  M.  K.,  in  Bridge  v.  Bridge, 
16  Beav.  321. 

In  Hervey  v.  Audland,  14  Sim.  531,  the  executors  of  a  person  who  had 
entered  into  a  covenant  for  further  assurance  in  a  voluntary  settlement  having 
refused  to  perform  it,  the  Court,  in  a  suit  instituted  by  a  third  party  for  the 
administration  of  the  covenantor's  estate,  would  not  permit  the  covenantee 
to  prove  as  a  creditor  under  the  decree  in  the  administration  suit,  but  gave 
him  leave  to  bring  such  action  as  he  should  be  advised.  In  the  case,  however, 
of  Cox  V.  Barnard,  8  Hare,  310,  a  testator  had  assigned  annuities,  mortgage 
debts,  and  policies  of  assurance  to  volunteers,  and  entered  into  the  usual  cove- 
nant for  further  assurance.  No  notice  of  the  deed  was  given  in  the  lifetime 
of  the  testator  to  the  mortgagors  or  grantors  of  the  annuities.  It  was  held, 
however,  by  Sir  J.  L.  Knight  Bruce,  V.  C,  in  a  suit  to  administer  the 
assets  of  the  testator,  that  the  covenant  could  be  enforced  against  them  with- 
out recourse  to  a  court  of  law.  "  The  Court  of  Chancery,^'  said  his  Honor, 
"  undertook  to  administer  the  estates  of  deceased  persons,  and  it  was  the  duty 
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of  this  Court  to  do  so,  if  practicable,  without  sending  parties  to  courts  of  law ; 
and  there  was  no  reason  for  sending  this  case  to  a  court  of  law.  He  did  not 
say  the  Court  would  specifically  perform  the  covenant;  but  all  the  covenantee 
required  was  damages,  and  those  damages  the  Court  of  Chancery  could  in 
such  a  case  estimate  and  give  better  than  a  court  of  law.  His  Honor  said 
that  it  was  not  necessary  for  him  to  decide,  and  he  did  not  decide,  whether, 
without  the  covenant  for  further  assurance,  the  voluntary  instrument  would 
prevail ;  but  the  covenant  being  there,  the  Court  would  fasten  upon  it,  and 
hold  that  the  assignment  operated  to  bind  the  estate.'^  See  also  Ward  v. 
Audland,  16  M.  &  W.  862  -,  Aulton  v.  Athins,  18  C.  B.  249. 

Although  a  court  of  equity  will  not,  upon  a  bill  filed  by  a  volunteer,  give 
him  any  assistance,  yet,  upon  a  bill  filed  by  any  of  the  parties  to  a  deed  from 
whom  any  valuable  consideration  moved,  all  the  trusts  will  be  carried  into 
effect,  even  those  in  favor  of  volunteers  :  Davenport  v.  Bishojpp,  2  Y  &  C. 
C.  C.  451 ',  1  Ph.  698.  But  where  two  persons  for  valuable  consideration,  as 
between  themselves,  covenant  to  do  some  act  for  the  benefit  of  a  mere  stranger, 
that  stranger  cannot  enforce  the  covenant  against  the  two,  although  either  of 
the  two  might  do  so  against  the  other :  Colyear  v.  Mulgrave,  2  Kee.  81 ;  Hill 
V.  Gomme,  1  Beav.  540 ;  5  My.  «fe  Cr.  250 ;  Cramer  v.  Moore,  3  Sm.  &  Giff. 
141;  and  see  and  consider  Kehewich  v.  Manning ,  1  De.  G-.  Mac.  &  G.  176; 
Heap  V.  Tonge,  *8  Hare,  90,  103,  104;  Page  v.  Cox,  10  Hare,  163,  ^^^^01 
169 ;  Harman  v.  Richards,  10  Hare,  81,  88.  L   ^33] 

When  once  an  instrument  creating  a  valid  and  complete  trust  is  duly  sealed 
and  delivered,  the  obligation  is  complete ;  the  detention  of  the  instrument  by 
the  grantor  does  not  render  it  inoperative  :  Doe  d.  Garnons  v.  Knight,  5  B.  & 
C.  671 ;  Hxton  v.  Scott,  6  Sim.  31;  Hall  v.  Palmer,  3  Hare,  532. 

A  voluntary  settlement  of  real  estate,  whether  freehold,  copyhold,  or  lease- 
hold, will,  under  27  Eliz.  c.  4,  be  held  fraudulent  and  void,  as  against  subse- 
quent purchasers  for  a  valuable  consideration  from  the  settlor,  even  with  notice 
of  the  settlement,  and  although  it  is  a  fair  provision  for  a  wife  and  children ; 
and  the  settlor  will  not  be  restrained  from  selling  the  settled  estates ;  but,  if 
the  trust  is  complete,  the  volunteers  will  be  entitled  to  the  execution  of  it  until 
the  sale.  (See  Pulvertoft  v.  Pulvertoft,  18  Yes.  84,  91,  93 ;  Buckle  v.  Mitch- 
ell, 18  Yes.  100;  Metcalfe  v.  Pulvertoft,  1  Y.  &  B.  180;  Willats  v.  Bushy, 
5  Beav.  193 ;  Stackpoole  v.  Stachpoole,  4  D.  &  W.  320.)  And  the  law  is  the 
same  when  the  voluntary  settlement  is  made  by  a  married  woman  :  Butterfield 
V.  Heath,  15  Beav.  408. 

A  voluntary  settlement,  however,  will  be  defeated  by  a  conveyance  or  settle- 
ment for  value  to  the  extent  only  necessary  to  give  effect  to  the  conveyance  or 
settlement  for  value :  Croker  v.  Martin,  1  Bligh.  N.  S.,  573 ;  1  D.  &  C.  15 ; 
but  a  bona  fide  settlement,  although  voluntary,  cannot  be  defeated  by  the  con- 
veyance for  value  of  the  heir  or  devisee  of  the  settlor.  See  Lewis  v.  Rees,  3 
K.  &  J.  132,  and  Doe  d.  Newman  v.  Rusham,  17  Q.  B.  721;  overruling 
Jones,  Lessee  of  Moffett  v.  Whittaker,  Longfield  &  Townsend's  Ir.  Exch.  Hep 
141.  And  it  should  be  remembered  that  a  deed,  apparently  voluntary,  may 
be  supported  by  collateral  evidence,  showing  a  contract  for  value  :  Pott  v.  Tod- 
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hunter,  2  Coll.  76.  And  see  Ford  v.  Stuart,  15  Beav.  493 ;  Kelson  v.  Kelson, 
10  Hare,  385. 

The  settlor  himself  cannot  come  into  a  court  of  equity  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  the  estate  entered  into  by  him  after 
the  settlement,  (^Smith  v.  Garland,  2  Mer.  123;  Johnson  v.  Legard,  T.  &  R. 
294 ;)  but  a  purchaser  from  him  can  :   Currie  v.  Nind,  5  My.  &  Cr.  17. 

Chattels  personal  do  not  come  within  the  stat.  27  Eliz.  c.  4 ;  a  settlement, 
therefore,  of  chattels  personal  cannot  be  defeated  by  a  subsequent  sale :  Shane 
V.  Cadogan,  2  Sugd.  V.  &  P.,  App.  xxiv.,  ed.  11 ;  Jones  v.  Croucher,  1  S.  & 
S.  315. 

But  by  the  stat.  13  Eliz.  c.  5,  a  voluntary  settlement  of  real  or  personal 
estate  will  be  void,  and  may  be  set  aside  by  the  creditors  *of  the  settlor 
L  -'  indebted  to  the  extent  of  insolvency,  or  even  if  he  is  largely  indebted 
at  the  time  of  making  the  settlement :  Fletcher  v.  Sedley,  2  Vern.  490,  and 
note ;  Taylor  v.  Jones,  2  Atk.  600 ;  Townsend  v.  Westmacott,  2  Beav.  340 ; 
Skar/Y.  Soulhy,  1  Mac.  &  Gr.  364  j  Jenkyn  v.  Vaughan,  3  Drew.  419;  Ee 
Magawley's  Trust,  5  De  Gr.  &  Sm.  1;  Holmes  v.  Penney,  3  K.  &  J.  90 ;  Bar- 
ton V.  Vanheythuysen,  11  Hare,  126 ;  French  v.  French,  6  De  Gr.  Mac.  &  Gr. 
95 ;    Clements  v.  Eccles,  11  Ir.  Eq.  Eep.  229. 

A  voluntary  deed  executed,  pendente  lite,  for  the  purpose  of  defeating  any 
process  in  the  nature  of  execution,  will  be  set  aside  in  equity :  Blenldnsopp  v. 
Blenhinsopp,  12  Beav.  568 ;  1  De  Gex,  Mac.  &  Gc.  495. 

The  statute  13  Eliz.  c.  5,  s.  3,  enacts  that  every  party  to  a  fraudulent  con- 
veyance '^  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the  said 
land,''  "  and  the  whole  of  the  value  of  the  said  goods,"  and  '^  also  being  thereof 
lawfully  convicted,  shall  suffer  imprisonment  for  one  half-year  without  bail  or 
mainprise ;"  and  with  respect  to  this  enactment,  it  has  been  recently  held  that 
a  defendant  may  refuse  to  answer  interrogatories  which  would  render  him  liable 
thereunder.     See  Wich  v.  Parker,  22  Beav.  59. 

There  is  a  similar  clause  in  27  Eliz.  c.  4. — See  sect.  3. 

A  court  of  equity  will  not  set  aside  a  voluntary  deed  or  agreement  not  obtained 
by  fraud,  or  against  public  policy,  even  if  it  be  such  as,  according  to  the  prin- 
ciples before  laid  down,  it  will  not  carry  into  effect.  Equity  stands  neutral, 
and  invariably  follows  the  rule  thus  quaintly  laid  down  in  an  old  case,  "  that 
if  a  man  will  improvidently  bind  himself  up  by  a  voluntary  deed,  and  not 
reserve  a  liberty  to  himself  by  a  power  of  revocation,  a  court  of  equity  will  not 
loose  the  fetters  he  hath  put  upon  himself,  but  he  must  lie  down  under  his  own 
folly :"  Villers  v.  Beaumont,  1  Vern.  101 ;  Bill  v.  Cureton,  2  My.  &  K.  503 ; 
Petre  v.  Espinasse,  2  My.  &  K.  496;  Page  y.  Home,  9  Beav.  570;  11  Beav. 
227 ;  McDonnell  v.  Hesilrige,  16  Beav.  346. 


The  principle  is  well  established  in  upon  a  merely  voluntary  considera- 
this  country,  that  an  executory  agree-  tion,  will  not  be  enforced  or  aided 
ment,   or   an   imperfect   conveyance,     in  equity;    Caldwell  v.  Williams,  1 


ELLISON     V.     ELLISON. 


325 


Bailey^s  Equity,  175,  176;  Cromp- 
ton  V.  Vesseey  19  Ala.  259  ]  Hayes  v. 
Kershaw,  1  Sandford's  Ch.  258 ;  Reid 
V.  Vanarsdale,  2  Leigh,  560 ;  Evans 
V.  Battle,  19  Alabama,  398 ;  Pink- 
ard  V.  Pinhard,  23  Id.  649;  and 
hence,  gifts  of  real  or  personal  estate 
will  be  void,  unless  so  far  executed  as 
to  pass  the  legal  title,  or  attended  with 
some  peculiar  circumstance  which  give 
rise  to  a  special  equity.  "  It  is  a  clear, 
general  rule,^'  said  Chancellor  Kent, 
in  Minturn  v.  Seymour,  4  Johnson's 
Chancery,  498,  500,  ^'  that  a  bill  does 
not  lie  to  enforce  a  mere  voluntary 
agreement.  The  language  of  the 
books,  from  the  earliest  to  the  latest 
cases,  is  uniform  in  support  of  the 
doctrine,  that  a  voluntary  defective 
conveyance,  which  cannot  operate  at 
law,  is  not  helped  in  equity,  in  favor 
of  a  volunteer,  where  there  is  no  consi- 
deration, nor  any  accident  or  fraud  in 
the  case.  To  entitle  the  party  to  the 
aid  of  this  court,  the  instrument  must 
be  supported  by  a  valuable  considera- 
tion, or,  at  least,  by  what  a  court  of 
equity  considers  a  meritorious  consi- 
deration, as  payment  of  debts,  or  mak- 
ing a  provision  for  a  wife  or  child." 
To  the  same  effect  is  Acker  v.  Phoe- 
nix, 4  Paige,  305,  308.  "  Voluntary 
executory  agreements,'^  said  Hender- 
son, J.,  in  Dawson  v.  Dawson,  1  De- 
vereux.  Equity,  98,  99,  "  receive  no 
aid,  either  from  courts  of  law  or  of 
equity.  The  parties  stand  upon  their 
rights,  such  as  they  are,  and  hence  it 
is  a  maxim,  that  defective  voluntary 
agreements  will  not  be  aided  in  equity; 
any  reformation  of  a  conveyance  be- 
ing an  execution  of  the  original  agree- 
ment, so  far  as  the  conveyance  is 
varied.  The  same  motive,  which  in- 
duces a  court  to  refrain  from  enforc- 
ing an  agreement,  no  part  of  which 


is  executed,  prevents  it  from  enforc- 
ing any  part  of  it.  The  want  of  a 
consideration  is  therefore  universally 
a  good  defence  to  a  bill  for  rectifying 
a  voluntary  conveyance,  or  enforcing 
a  voluntary  agreement. '^  See  also, 
Banks  v.  May's  Heirs  et  al.,  3  Mar- 
shall, 435,  436;  Bihh  v.  Smith,  &c., 
1  Dana,  580,  582 ;  Darlington  v. 
MCoole,  1  Leigh,  36,  42;  Tiernan 
V.  Poor  et  ux.,  1  Grill  &  Johnson,  217, 
228 ;  Forward  et  al.  v.  Armstead,  12 
Alabama,  124, 127;  Shaw,  Guardian, 
<&c.  V.  Burney  et  al.,  1  Iredell's  Equity, 
148,  150. 

That  trusts  when  created  and  de- 
clared, though  by  a  voluntary  convey- 
ance or  settlement,  will  be  sustained 
or  enforced  in  equity,  is  equally  well 
settled;  Wright  v.  Miller,  4  Selden, 
9 ;  Andrews  v.  Holson,  23  Alabama, 
219;  and  it  is  thoroughly  well  set- 
tled, that  from  the  moment  that  such 
a  conveyance  is  executed,  the  pro- 
perty vests  in  equity,  in  the  cestui  que 
trust,  and  cannot  be  taken  away  from 
him,  even  by  the  concurrent  action 
of  the  grantor  and  the  trustee.  In 
Bunn  V.  Winthrop,  1  Johnson's  Chan- 
cery, 329,  a  party  made  a  voluntary 
settlement  by  deed  on  his  mistress 
and  her  child,  and  retained  the  deed 
by  him  until  his  death ;  but  the  court 
held  that  as  there  was  an  actual  crea- 
tion of  the  trust  and  transfer  of  the 
interest,  the  transaction  was  valid  in 
equity,  although  the  grantor  retained 
the  instrument  in  his  possession.  "  It 
will  be  sufficient,"  said  Chancellor 
Kent,  in  delivering  judgment,  "on 
this  subject  of  aiding  voluntary  agree- 
ments, to  recur  to  the  distinction  de- 
clared by  Lord  Eldon,  in  Ellison  v. 
Ellison,  (6  Ves.  662,)  as  being  one 
which  reduces  this  point  to  something 
like  established  rule.     If  you  want, 
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according  to  that  distinction,  the  as- 
sistance of  chancery  to  raise  an  inter- 
est by  way  of  trust,  on  a  covenant,  or 
executory  agreement,  you  must  have 
a  valuable  or  meritorious  considera- 
tion ;  for  the  court  will  not  constitute 
you  cestui  que  trust,  when  you  are  a 
mere  volunteer,  aud  the  claim  rests  in 
covenant,  as  a  covenant  to  transfer 
stock.  But  if  the  actual  transfer  be 
made,  the  equitable  interest  will  be 
enforced ;  for  the  transfer  constitutes 
the  relation  between  trustee  and  cestui 
que  trust,  though  voluntary  and  with- 
out consideration.  To  the  same  ef- 
fect was  the  observation  of  Sir 
Joseph  Jekyll,  in  Lechmere  v.  Earl 
of  Carlisle,  (3  P.  Wms.  222,)  that 
every  cestui  que  trust,  though  a  volun- 
teer, and  the  limitation  without  con- 
sideration, was  entitled  to  the  aid  of 
a  court  of  equity."  And  this  is  ap- 
proved in  Minium  v.  Seymour,  4 
Id.  498,  500.  See,  however.  Ferine 
V.  Dunn,  3  Id.  508,  517.  The  same 
principle  is  placed  in  a  very  clear 
light  in  the  opinion  of  Gibson,  C.  J., 
in  Dennison  v.  Goehring,  7  Barr,  175, 
178.  In  that  case,  a  conveyance  had 
been  made  to  a  person  who  himself 
paid  the  purchase-money,  but  the 
trust  was  declared  for  his  children; 
and  it  was  held  that  the  trust,  though 
voluntary,  was  enforceable.  "  Equity," 
said  the  Chief  Justice,  "  will  not  en- 
force a  contract  to  create  a  trust, 
though  it  were  under  hand  and  seal ; 
and  in  this  respect  it  carries  the  doc- 
trine of  nudum  pactum  further  than 
even  the  law  does ;  but  the  difference 
between  a  covenant  to  create  a  trust, 
and  a  trust  created,  is  as  wide  as  the 
difference  between  a  covenant  to  con- 
vey and  a  conveyance  executed.  It 
enforces  no  contract  which  does  not 
rest  on  a  vr.luable,  or  at  least  a  meri- 


torious consideration ;  but  it  enforces 
an  executed  contract  with  as  much 
alacrity  as  the  law  would  enforce  it. 
The  reason  of  the  difference  in  regard 
to  the  effect  of  a  seal  is,  that  the  in- 
terposition of  a  chancellor  is  matter 
of  favor;  but  that  the  interposition 
of  a  court  of  law,  with  whom  a  seal 
stands  for  a  consideration,  is  matter 
of  right.  While  a  contract  for  a  trust, 
therefore,  is  executory,  the  trust  itself 
is  held  to  be  executory ;  and  it  stands 
on  the  footing  of  any  other  executory 
contract,  in  respect  to  which  a  chan- 
cellor is  guided  by  his  apprehension 
of  the  justice  of  the  contract  in  ap- 
plying or  refusing  his  power  to  the 
execution  of  it;  but  when  the  legal 
estate  has  passed  by  a  conveyance  in 
which  a  trust  is  distinctly  declared, 
the  trustee  will  not  be  allowed  to  set 
up  want  of  consideration  to  defeat  it." 
In  Tolar  v.  Tolar,  1  Devereux,  Equi- 
ty, 456,  a  voluntary  deed  to  a  child, 
had  been  destroyed  by  the  donor  before 
registration ;  and  a  court  of  equity 
compelled  the  grantor  to  convey  the 
same  property  by  another  deed. — ^The 
application  of  this  distinction  is,  cer- 
tainly, in  some  cases,  a  matter  of 
nicety;  see  Dawson  v.  Dawson,  Id. 
93  ;  S.  C.  396. 

There  can  be  no  doubt,  that,  in  this 
country,  under  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  al- 
though the  assignee,  before  the  credi- 
tors have  assented  to  it,  is  rather  the 
trustee  of  the  debtor  than  of  the  cre- 
ditors ;  Broohs  v.  Marhury,  11  Whea- 
ton,  79,  87  ;  yet  the  latter  may  claim 
the  benefit  of  such  an  assignment, 
and  m^y  enforce  it  in  equity,  even  if 
they  are  not  parties  to  the  conveyance, 
and  had  no  knowledge  of  it  at  the 
time  it  was  made.  This  was  settled 
in  3Ioses  v.  Murgatroyd,  1  Johnson's 
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Chancery,  119,  129;  Shepherd  v. 
MEvers,  4  Id.  136,  138 ;  Nicoll  v. 
Mumford,  Id.  523,  529  :  and  has  been 
recognized  and  adopted  in  other  states; 
Ward  et  al.  v.  Lewis  et  al.^  4  Pick- 
ering, 518,  523 ;  New  Eng.  Bank  v. 
Lewis  et  al.j  8  Id.  113,  118 ;  Pin- 
gree  v.  Comstock,  18  Id.  46,  50,  51 ; 
Ingram  v.  Kirkpatrickj  6  Iredell, 
Equity,  463;  Stimpson  v.  Fries,  1 
Jones,  Eq.  156.  In  Weir  and  another 
V.  Tannehill  and  others,  2  Yerger,  57, 
the  complainants  filed  a  bill  setting 
forth  that  they  were  creditors  of  T., 
who  had  conveyed  personal  estate  to 
trustees  to  be  distributed  by  them 
among  his  creditors,  and  that  the  trus- 
tees would  not  pay  them,  nor  show 
them  the  trust  deed,  and  they  feared 
the  parties  to  the  deed  would  cancel 
it,  or  otherwise  deprive  the  complain- 
ants of  the  benefit  of  it ;  and  to  this 
there  was  a  demurrer.  ^^  It  struck  me 
at  first,''  said  Haywood,  J.,  in  deliver- 
ing an  opinion,  that  the  demurrer 
should  be  overruled,  "that  as  these 
complainants  were  not  parties  to  the 
deed  of  assignment,  and  were  not  con- 
cluded by  it,  and  might  still  sue  the 
debtor  and  recover  at  law,  and  as  they 
had  acquired  no  lien  on  the  estate,  as 
judgment-creditors  who  had  taken  out 
execution,  that  therefore,  they  had  no 
right  to  this  fund,  and  that  the  trus- 
tee was  answerable  for  a  breach  of 
trust  only  to  the  maker  of  the  deed  of 
assignment.  But  I  am  now  satisfied 
from  the  authorities,  (from  Johnson's 
Chancery  Reports,)  shown  to  me  by 
the  counsel,  that  those  creditors  have 
a  lien  upon  the  fund,  though  no  parties 
to  the  deed.'*  An  assignment  of  this 
kind  is  not  revocable  after  it  has  been 
communicated  to  the  creditors ;  Gait 
V.  Dihrell,  10  Id.  147,  158 ;  and  see 
Robertson  et  als.  v.  Suhlett  et  al.,  6 


Humphreys,  313,  316 ;  nor,  as  it 
would  seem,  after  it  has  been  delivered 
or  placed  on  record  for  their  benefit ; 
Wilt  V.  Franklin,  1  Binney,  502 ; 
Stimpson  v.  Fries,  1  Jones,  Eq.  156; 
unless  they  are  shown  to  have  dis- 
sented ;  assent  being,  in  general,  pre- 
sumed to  be  that  which  confers  a 
benefit;  M^ Kinney  v.  Rlwads,  5 
Watts,  343.  The  subject  is  ex- 
amined with  some  care  by  John- 
ston, Ch.,  in  Tennant  v.  Stoney,  1 
Richardson's  Equity,  223,  253,  and 
a  view  taken  of  the  English  cases, 
which  appears  to  be  satisfactory.  "  It 
is  impossible,"  said  the  Chancellor 
there,  "  to  put  a  deed,  made  with  the 
motive  of  securing  creditors,  upon  pre- 
cisely the  same  footing  with  one  cre- 
ating a  trust  for  pure  volunteers.  But 
taking  them  as  such,  the  case  of  Elli- 
son V.  Ellison,  sustains  the  position, 
that  wherever  the  instrument  efi'ectu- 
ally  constitutes  a  trust,  even  for  vol- 
unteers, they  may  enforce  it.  The 
same  doctrine  was  held  by  the  same 
great  Chancellor  in  Pulvertorft  v.  Pul- 
vertorft.  .  .  -  The  difficulty,  in 
subsequent  cases,  has  been  to  discover 
upon  what  principles,  consistent  with 
his  own  decisions  in  Ellison  v.  Ellison^ 
and  Pulvertorft  v.  Pulvertorft,  the  au- 
thority of  which  has  been  constantly 
acknowledged.  Lord  Eldon  could  have 
rested  his  judgment  (in  Walwyn  v. 
Coutts.)  Sir  Lancelot  Shadwell,  in 
commenting  upon  it  in  Garrard  v. 
Lauderdale,  supposes  that  the  prin- 
ciple of  the  case  is,  that  where  a  debt- 
or, for  his  own  convenience,  makes  a 
disposition  between  himself  and  a 
third  person,  constituting  him  trustee 
as  between  themselves  for  the  pay- 
ment of  his  debts,  and  this  without 
concert  with  or  notice  to  his  creditors, 
he  may  countermand  it.    Lord  Broug- 
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ham,  before  whom  the  last  mentioned 
case  afterwards  came,  says  of  the  in- 
strument in  Walwyn  v.  Coutts,  that  it 
was  not  so  much  a  conveyance,  vesting 
a  trust  in  A.  for  the  benefit  of  the 
creditors  of  the  grantor,  but  rather  an 
arrangement  made  by  a  debtor  for  his 
own  personal  convenience  and  accom- 
modation, (for  the  payment  of  his  own. 
debts,  in  an  order  prescribed  by  him- 
self,) over  which  he  retains  power 
and  control.  Upon  these  views  the 
authority  of  Walwyn  v.  Coutts  was  sus- 
tained in  Garrard  v.  Lauderdale; 
and  upon  the  same  principle  the  latter 
case  was  also  itself  decided.  It  will 
be  seen  at  once,  that  the  application 
of  the  principle  depends  upon  the  con- 
struction of  the  instrument,  and  the 
intention  with  which  it  was  executed. 
If  it  appear  that  the  trustee  was  not 
intended  to  be  the  trustee  of  the  cre- 
ditors, but  of  the  grantor,  his  mere 
agent,  and  that  the  conveyance  was 
executed  simply  with  a  view  to  enable 
him  to  perform  the  acts  directed, 
these  cases  say  the  deed  is  revocable ; 
though  it  is  not  clear  that  it  could  be 
revoked  after  the  transaction  has  come 
to  the  knowledge  of  the  creditors,  and 
against  their  wish,  expressed  before 
the  revocation.  This  is  the  interpre- 
tation put  upon  these  cases,  by  Sir  C. 
Pepys,  in  Bill  v.  Cureton.  .  .  . 
I  have  thus  brought  together  the  two 
decisions  of  Lord  Eldon,  in  which  the 
rule  is  firmly  laid  down  on  the  one 
hand,  and  the  cases,  one  of  them  de- 
cided by  himself,  which  have  been 
supposed  to  oppose  it  on  the  other, 
and  I  have  shown  that  the  rule  was 
not  intended  to  be  shaken  by  these 
cases.^'  See  also  the  view  taken  of 
Walwyn  v.  Coutts,  and  Garrand  v. 
Lauderdale,  in  Cunningham  v.  Free- 


horn,  3  Paige,  557,  560.  (See  1 
American  Leading  Cases,  66,  4th  ed.) 
It  is  stated  in  the  preceding  note 
of  the  English  editor,  that  '^  a  merely 
meritorious  consideration,  as  a  provi- 
sion for  a  wife  or  children,  after  mar- 
riage, will  not  be  a  sufl&cient  induce- 
ment for  a  court  of  equity  to  lend  its 
aid  in  enforcing  a  voluntary  agree- 
ment or  covenant,  or  in  giving  effect 
to  an  imperfect  gift."  But  this  is 
believed  to  be  a  hasty  inference  from 
the  decisions  there  referred  to,  and 
not  to  be  entirely  correct.  The  state 
of  the  authorities  on  the  subject,  is 
thus.  In  Ellis  V.  Nimmo,  Lloyd  & 
Goold,  t.  Sugden,  333,  Lord  Chancel- 
lor Sugden,  after  a  careful  review  of 
the  authorities,  decided  that  the  meri- 
torious consideration  of  providing  for 
a  child,  was  sufiicient  to  lead  to  the 
enforcement,  in  equity,  of  an  execu- 
tory contract,  as  against  the  person 
contracting.  At  the  end  of  the  case, 
p.  349,  the  reporter  adds,  ^^The  de- 
cree in  this  case  was  afl&rmed  by  Lord 
Plunket  on  rehearing,  but  upon  other 
grounds."  Holloway  v.  Headington, 
8  Simon,  324,  was  wholly  unlike  this 
case,  and  went  upon  other  grounds, 
but  it  contains  the  following  remark 
by  Vice-Chancellor  Shadwell :  ^'  How- 
ever high  the  authority  may  be  of  the 
Lord  Chancellor  who  decided  Ellis  v. 
Nimmo,  that  cause  was  reheard  by  his 
successor,  who  rejected  the  grounds 
of  the  former  decision  and  decided  in 
the  same  way,  but  on  difi'erent  grounds. 
Therefore,  there  is  the  authority  of 
one  Lord  Chancellor  in  its  favor,  and 
the  authority  of  another  Lord  Chan- 
cellor against  it.  Consequently,  it  is 
not  a  decision  that  binds."  But  this 
is,  obviously,  an  extreme  and  inaccu- 
rate statement  of  the  Vice-Chancellor. 
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The  mere  fact  that  Lord  Plunket,  on  a 
rehearing,  affirmed  the  decree  on  other 
grounds  than  those  on  which  Sir  Ed- 
ward Sugden  had  placed  it,  affords  no 
inference  that  Lord  Plunket's  authori- 
ty was  thereby  given  against  the  prin- 
ciple which  Sir  Edward  Sugden  had 
established.  This  supposed  rejection 
by  Lord  Plunket,  and  this  mistaken 
observation  in  HoUoway  v.  Heading- 
ton,  may,  therefore,  be  set  aside  as  not 
in  the  least  degree  impairing  the  force 
of  the  well-considered  and  direct  de- 
cision of  Lord  Chancellor  Sugden. 
The  next  case  is  Dillon  v.  Coppin,  4 
Mylne  &  Craig,  646,  671,  before  Lord 
Cottenham.  There,  a  father  had  exe- 
cuted a  deed,  imperfectly  assigning 
certain  shares  of  stock  for  the  benefit 
of  his  daughter,  but  had  retained  the 
deed  in  his  possession  during  his  life, 
and  had  endorsed  upon  an  envelope 
on  the  deed  that  it  was  to  be  given  to 
his  daughter  at  his  death.  Now,  the 
difficulty  in  the  way  of  enforcing  this 
settlement,  was  the  same  as  in  Antrohus 
V.  Smith,  12  Yes.  39 ;  that  the  case 
did  not  show  an  absolute  intention  or 
agreement  of  the  parent  to  make  the 
transfer.  It  was  an  imperfect  transfer, 
but  under  circumstances  which  did 
not  indicate  an  attempt  or  design  to 
make  a  present  transfer,  and  which, 
therefore,  equity  could  not  turn  into 
a  contract  to  transfer.  "  It  is  not 
necessary,'^  said  the  Lord  Chancellor, 
"  to  look  further  than  the  case  of  An- 
trohus  V.  Smith.  There,  the  gift  was 
in  favor  of  a  child,  but  it  was  volun- 
tary and  imperfect,  and  the  instrument 
was  found  in  the  father's  possession.  I 
believe  that  case  to  have  been  well 
decided,  and  nothing  which  has  since 
occurred  affords  any  reason  for  depart- 
ing from  the  principle  upon  which  it 
is  founded.     It  is  also  to  be  observed 


in  this  case,  that  the  envelope  proves 
that  the  father  did  not  intend  that 
the  instrument  should  operate  till 
after  his  death,  though  it  professes  to 
be  an  immediate  assignment:  it  is 
not,  therefore,  to  be  presumed  that 
he  even  parted  with  the  possession 
of  it."  It  must  be  observed,  also, 
that  this  case  was  between  one  child 
and  other  children  of  the  same  testa- 
tor, so  that  the  meritorious  considera- 
tion operated  on  both  sides,  and  was 
evenly  balanced.  Lord  Cottenham 
must  have  conceived  that  he  was  not 
overruling  Ellis  v.  Nimmo,  for  he  does 
not  allude  to  that  decision,  in  deliver- 
ing judgment.  Moreover  he  expresses 
his  entire  approbation  of  Ellison  v. 
Ellison  and  Pulvertoft  v.  Pulvertoftj 
in  both  of  which  Lord  Eldon  recog- 
nizes, or  inclines  to  recognize,  the 
principle,  that  equity  will  give  aid  in 
the  case  of  a  meritorious  considera- 
tion in  favor  of  a  wife  or  child.  The 
remaining  case  is  Jefferys  v.  Jefferys, 
1  Craig  &  Phillips,  138, 141,  where  a 
father  had  covenanted  to  surrender 
certain  copyholds  to  the  use  of  his 
daughter,  and  had  afterwards  devised 
a  part  of  them  to  his  wife,  who  after 
his  death,  was  admitted.  This  bill 
was  brought  by  the  daughters  to  have 
the  settlement  decreed  against  the 
widow.  ^'  I  have  no  doubt,"  said 
Lord  Cottenham,  "  that  the  court  will 
not  execute  a  voluntary  contract ;  and 
my  impression  is,  that  the  principle 
of  the  court  to  withhold  its  assistance 
from  a  volunteer  applies  equally,  whe- 
ther he  seeks  to  have  the  benefit  of  a 
contract^  a  covenant,  or  a  settlement. 
As,  however,  the  decision  in  Ellis  v. 
Nimmo  is  entitled  to  the  highest  con- 
sideration, I  will  not  dispose  of  this 
case  absolutely,  without  looking  at  a 
former  case,  in  which  I  had  occasion 
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to  refer  to  that  decision."  On  an- 
other day,  he  said  that  he  had  looked 
at  the  case  alluded  to,  {Dillon  v.  6^op- 
piny)  and  that  he  saw  no  reason  for 
altering  the  opinion  he  had  before  ex- 
pressed. Now,  here,  the  case  was 
between  two  classes  equally  meritori- 
ous in  respect  to  consideration ;  daugh- 
ters on  one  hand,  and  a  widow  on  the 
other.  The  case  of  Ellis  v.  Nimmo, 
was  between  a  daughter  and  the  father 
who  made  the  contract.  Considering 
then,  that  the  direct  decision  of  Lord 
Chancellor  Sugden  stands  supported 
by  Lord  Eldon's  recognition  of  the 
same  principle,  and  not  opposed  by 
any  decision  whatever,  it  may  be 
stated  as  the  result  of  the  English 
authorities,  that  equity  will  aid  a  de- 
fective transfer  which  was  intended 
and  meant  to  be  a  complete  present 
transfer,  and  probably  will  enforce  an 
executory  agreement,  upon  the  in- 
ducement of  a  meritorious  considera- 
tion, that  is  to  say,  in  favor  of  a  wife 
or  child,  and  against  one  not  standing 
in  one  of  those  relations,  such  as  a  bro- 
ther, or  other  collateral  connection,  or 
against  the  person  himself  contract- 
ing :  but  it  will  not  interfere  between 
persons  standing  upon  the  same  meri- 
torious consideration,  that  is,  being 
the  children,  or  children  and  widow, 
of  the  person  whose  estate  is  in  ques- 
tion. The  former  part  of  this  rule 
may  be  considered  as  established  by 
Ellis  V.  Nimmo ;  and  the  latter  part 
is  the  just  result  of  Je/fer^sv  Jefferys. 
In  this  country,  it  may  be  consider- 
ed as  the  prevailing,  and  probably  the 
settled,  doctrine,  that  a  provision  for 
a  wife  or  child  is  a  sufficient  merito- 
rious consideration  to  lead  to  the  en- 
forcement of  an  executory  agreement 
or  trust,  at  least  where  the  instrument 
is  under  seal ;   Shepherd  v.  Bowiey  4 


Maryland  Ch.  133 ;  9  Gill,  32 ;  Ilar^ 
ris  V.  Haines,  6  Maryland,  435.  This 
point  was  decided  in  M^Intire  v. 
Hughes,  4  Bibb,  186,  in  the  case  of 
an  agreement  under  seal  by  a  father 
to  convey  land  to  his  son ;  and  in  that 
State,  (Kentucky,)  since  a  statute  has 
placed  sealed  and  unsealed  instru- 
ments of  an  executory  character  upon 
the  some  footing,  the  same  principle 
has  been  established  in  relation  to 
agreements  not  under  seal;  Mahan, 
&c.  V.  Mahauj  7  B.  Monroe,  579, 
582.  See,  also,  BrigMs  Ex'rs  v. 
Bright,  8  Id.  194,  197.  In  Denni- 
son  V.  Goehring,  7  Barr,  175,  179, 
it  was  thought  that  an  executory 
agreement  to  create  a  trust  in  favor 
of  the  children  of  the  grantor,  was 
upon  a  consideration  that  would  be 
recognized  in  equity  as  against  the 
grantee.  "  Natural  affection,"  said 
Gribson,  C.  J.,  in  that  case,  "  though 
not  a  valuable,  is  a  meritorious  con- 
sideration ;  on  the  foot  of  which,  an 
agreement  by  a  father  to  secure  a  pro- 
vision for  his  child  has  been  enforced 
in  equity,  by  reason  of  the  obligation 
of  parents  to  provide  for  their  off- 
spring. Thus,  a  covenant  with  a  son 
to  renew  a  lease,  was  enforced  in  Hus- 
hand  V.  Pollard,  cited  2  P.  W.  467 ; 
and  in  Goring  v.  Nash,  3  Atk.  186, 
a  father's  covenant  to  settle  an  estate 
on  his  son  was  specifically  decreed. 
In  such  a  case,  a  legitimate  child  is 
not  held  to  be  a  volunteer,  though  it 
was  held  in  Fursaher  v.  Robinson, 
Prec.  in  Chan.  475,  that  a  bastard  is 
so.  In  corroboration  of  the  princi- 
ple, may  be  mentioned  those  cases  in 
which  equity  has  supplied  the  surren- 
der of  a  copyhold,  and  a  defective 
execution  of  a  power  in  favor  of  a 
legitimate  child." 

But  this  principle  of  a  meritorious 
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consideration  reaches  only  to  the  cases 
of  a  wife  and  a  child  :  it  does  not  ex- 
tend to  any  collateral  kin,  nor,  pro- 
bably, to  a  descendant  more  remote 
than  a  child.  In  Buford's  Heirs  v. 
M^Kee,  &c.,  1  Dana,  107,  a  bill  was 
filed  to  have  specific  performance  of  a 
voluntary  covenant  by  an  uncle  to 
convey  land  to  his  nephew;  but  it 
was  dismissed  for  want  of  a  sufficient 
equitable  consideration.  "  In  exer- 
cising the  discretion,  which  a  chan- 
cellor retains  to  himself,  over  applica- 
tions for  the  specific  performance  of 
contracts,"  said  the  court  in  that  case, 
^'  it  has  always  been  deemed  an  essen- 
tial .pre-requisite,  that  the  contract  he 
is  called  upon  thus  to  enforce,  should 
be  based  upon,  either  a  valuable,  or 
what  is  termed  a  meritorious  conside- 
ration. The  moral  obligation  to  pro- 
vide for  a  wife  or  a  child,  constitutes 
such  a  meritorious  consideration  as 
will  induce  a  specific  performance  of 
an  agreement  in  their  favor,  and  some 
of  the  cases  have  declared,  that  grand- 
children come  within  the  rule;  but 
we  have  been  able  to  find  no  authori- 
tative case  where  a  voluntary  agree- 
ment has  been  specifically  enforced  in 
favor  of  a  collateral  relation,  such  as 
a  nephew,  unless  there  was  some  other 
controlling  circumstance  besides  the 
mere  affinity.  The  cases  where  relief 
has  been  extended  in  favor  of  colla- 
terals, either  expressly  recognize  the 
doctrine,  that  some  additional  circum- 
stance is  necessary  to  call  forth  the 
interposition  of  the  chancellor  in  their 
behalf,  or  by  the  stress  laid  upon  such 
additional  and  controlling  circum- 
stance, indicate  clearly  that  such  is 
the  rule  of  the  court.  .  .  .  In  an 
analogous  class  of  cases,  it  seems  to  be 
well  established,  that  a  defective  sur- 
render will  be  supplied  only  in  favor 


of  three  descriptions  of  persons,  viz. 
creditors,  wife,  and  children.'^  In 
Hayes  v.  Kershaw,!  Sandford,Ch.  258, 
also,  it  was  decided  that  a  covenant 
for  a  future  conveyance,  without  a 
valuable  consideration,  in  favor  of  the 
issue  of  a  nephew  and  niece  could 
not  be  enforced  in  equity.  ^'  In  the 
exercise  of  the  discretion  which  courts 
of  equity  still  have  in  decreeing  spe- 
cific performance  of  agreements," 
said  the  Assistant  Vice  Chancellor, 
"they  uniformly  decline  to  enforce 
voluntary  covenants.  .  .  .  Cove- 
nants and  agreements  founded  upon  a 
good  consideration,  or  as  oftentimes 
expressed,  on  a  meritorious  conside- 
ration, are,  however,  upheld  and  en- 
forced specifically  in  this  court.  And 
it  has  been  a  mooted  question  whe- 
ther collateral  consanguinity,  as  that 
of  a  brother,  nephew,  niece,  &c.,  was 
not  a  meritorious  consideration.  I 
think  it  is  now  settled  upon  authority 
that  it  is  not.  ...  In  the  case 
before  me,  there  was  no  moral  obli- 
gation to  provide  for  a  wife  and  chil- 
dren, or  a  parent;  and  there  was 
therefore  no  such  good  or  meritorious 
consideration,  as  will  induce  this  court 
to  decree  the  performance  of  the  cove- 
nant in  the  sealed  instrument  in  ques- 
tion." The  observation  of  Chancel- 
lor Kent,  in  Bunn  v.  Winthrop,  1 
Johnson's  Ch.  329, 337,  that  the  duty 
of  providing  for  a  mistress  and  ille- 
gitimate child  formed  a  consideration, 
must  be  understood  of  the  case  then 
before  the  court,  and  as  meaning  a 
consideration  to  support  an  executed 
trust. 

It  seems,  also,  that,  in  the  case  of 
an  executory  agreement,  equity  will 
not  decree  a  specific  performance, 
even  in  favor  of  a  wife  or  child,  where 
where   there   is  not  a  valuable  con- 
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sideration,  unless   the  instrument  is 
under  seal ;  Kennedy  v.  Ware,  1  Barr, 
445.    The  doctrine  appears  to  be,  that 
there  must  exist  a  valid  and  obliga- 
tory contract  at  law,  as  a  preliminary 
basis  to    any  equitable   interference, 
and  then  that  equity  grants  its  extra- 
ordinary aid  only  where  there  is  an 
actual  consideration,  valuable  or  meri- 
torious.    In  M^Intyre   v.  Hughes,  4 
Bibb,    186,    188,    the     court    said, 
*^  Whether,  if  the  contract  was  not  by 
deed,  a  court  of  equity  would,  where 
there  was  no  other  consideration  than 
that  of  blood,  decree  its  specific  exe- 
cution, is  not  material  to  be  decided ; 
nor  is  the  court  to  be  understood  as 
having  given  any  opinion  upon  that 
point.^'     But,    as   before    remarked, 
since    the    distinction   in    executory 
agreements   between  sealed  and  un- 
sealed has   been  abolished,  unsealed 
agreements,  where  the  consideration 
appears  in  the  agreement,  will  be  en- 
forced; Mahan,  &c.  v.  MaTian,  7  B. 
Monroe,   579.     In   Caldwell  v.  Wil- 
liams, 1  Bailey's  Equity,  175, 176,  it 
is  declared,  that  although  some  agree- 
ments which   are   termed  voluntary, 
are   executed   by  a   court  of  equity 
when  made  in  favor  of  a  wife  or  chil- 
dren, yet  this  is  only  where  the  agree- 
ment is  under  seal,  which  imports  a 
consideration  and  renders  it  valid  at 
law ;  and  that  there  is  no  instance  of 
an  agreement  being  enforced,  which 
is  not  only  voluntary  in   the  equity 
sense  of  the  word,  but  is  also  nudum 
pactum  at  law.     See,  also,  Penning- 
ton, Adm'r  of  Patterson  v.  Gitting^s 
Ex' or,  2  Gill  &  Johnson,  209,  218; 
post,  vol.  2,  note  to  Row  v.  Dawson. 
It   is    proper    to    observe  that   as 
marriage  is  a  valuable  consideration, 
equity  will  enforce  gifts  made  in  con- 
templation of,  and  followed  by  mar- 


riage; Daval  V.  Getting,  Gill,  38; 
Gough  V.  Crane,  3  Maryland  Ch.  119 ; 
4  Id.  316;  and  the  same  course  will 
be  pursued  when  a  gift  of  land,  which 
fails  to  pass  the  legal  title,  is  followed 
by  expenditures  induced  by  and  made 
on  the  faith  of  the  gift ;  post,  note  to 
Lester  v.  Foxcroft.  In  regard  to  the 
subject  of  voluntary  conveyances  as 
against  creditors  and  purchasers,  and 
the  subject  of  assignments  for  the 
benefit  of  creditors,  see  the  notes  to 
Sexton  V.  WTieaton,  and  Thomas  v. 
Jenks,  in  1  American  Leading  Cases, 
p.  36,  and  p.  65,  4th  ed. 

[The  view  taken  above,  was  cited 
and  followed  in  Jones  v.  Ohenchain, 
10  Grattan,  259;  and  it  was  said 
that  equity  will  lend  its  aid  to  sup- 
port a  transfer,  which  has  its  origin 
in  a  desire  to  provide  for  a  man's 
wife  or  children,  and  is,  consequently, 
founded  upon  a  meritorious  considera- 
tion. In  this  case,  however,  the  gift 
was  complete  as  far  as  it  lay  in  the 
power  of  the  grantor  to  complete  it, 
a  deed  having  been  executed,  which 
would  have  passed  the  estate  in  ques- 
tion, had  it  not  been  for  the  technical 
rule,  which  forbids  a  conveyance  by 
a  husband  to  his  wife ;  and  the  court 
expressed  no  opinion  as  to  what  the 
result  would  have  been  had  the  seal 
been  wanting;  had  the  instrument 
been  executory ;  or  had  there  been  a 
want  of  a  meritorious  'consideration. 
This  case  is  fully  sustained  by  that  of 
Hayes  v.  Kershaw,  1  Sandford's  Ch. 
258,  while  that  of  Kehewich  v.  Man- 
ning, 12  Eng.  Law  &  Eq.  120,  goes 
still  further  by  deciding,  that  equity 
will  sustain  a  formal  deed  or  transfer 
of  stocks  or  other  choses  in  action, 
even  where  the  transaction  is  not  only 
voluntary,  but  destitute  of  any  valu- 
able or  meritorious  consideration,  and 
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induced  solely  by  the  desire  of  confer- 
ring a  benefit  on  one  whom  the  assig- 
nee has  selected  as  a  fit  recipient  of  his 
bounty.  The  parties  who  were  benefited 
by  the  gift,  in  this  instance,  were  sons 
of  the  giver,  and  would  consequently 
have  had  a  standing  in  equity  before 
the  statute  of  uses,  for  the  purpose  of 
enforcing  a  covenant  to  stand  seised; 
but  the  case  was  decided  on  the  more 
general  ground,  that  every  man  is  en- 
titled to  dispose  of  his  property  as  he 
pleases,  with  or  without  consideration, 
and  that  a  gift  ought  not  to  be  allowed 
to  fail  for  want  of  an  ingredient,  which 
it  necessarily  wants  as  a  gift,  and  can- 
not have  without  changing  its  nature 
and  becoming  a  sale.     The  same  view 
was  taken  in  Yoyle  v.  Hughes,  28  Eng. 
Law  &  Eq.  271,  of  the  assignment  of 
a  reversionary  interest  in  stock,  the 
court  saying  that  executed  and  excr 
cutory  agreements  are  as  far  apart  in 
equity  as  at  law,  and  that  although 
equity  may  construe  a  deed  of  gift, 
which  fails  of  effect  as  a  present  trans- 
fer, as  if  it  were  an  executory  contract, 
it  only  does  so  for  the  purpose  of  ef- 
fectuating the  intention  of  the  parties 
and   not   because   it   confounds   two 
things  which  are  essentially  different. 
The  remark  thus  made  is  worthy  of 
attention,  and  is  necessary  to  prevent 
the  process  by  which  equity  differen- 
tiates the  transactions  of  life,  treating 
executory  contracts  as  if  they  were 
grants,  and  grants,  fully  executed,  as 
if  they  were   contracts,  from   being 
mistaken   for    the    transmutation   of 
grants  into  covenants,  and  of  covenants 
into  grants.     The  result  of  the  cases 
would,  therefore,  on  the  whole  seem 
to  be,  that  an  assignment,  which  has 
been  completed  so  far  as  the  circum- 
stances of  the  case,  and  the  nature  of 
the  thing  transferred  will  permit,  may 


be  valid  in  equity,  notwithstanding 
the  absence  of  a  consideration;  but 
that  a  consideration  is  essentially  ne- 
cessary to  give  validity  to  an  execu- 
tory transfer ;  Cox  v.  Sjprigg,  6  Mary- 
land, 274.  Whether  a  seal  is  requisite 
in  the  former  case,  and  whether  a 
meritorious  consideration  will  suflB.ce 
in  the  latter,  are  more  doubtful  ques- 
tions, which  still  remain  open  for  ad- 
judication. 

Chancery  has   always   held  a  seal 
unnecessary,  to  raise  a  use  in  land  on 
the  one  hand,  when  value  is  given, 
and  esteemed  blood  or  an  antecedent 
marriage    insufl&cient   on   the   other, 
without  a  seal ;  Denison  v.  Goehring, 
7  Barr,  175 ;  2  Am.  Lead.  Cases,  158, 
742,  4th  ed. ;  Williams  on  Real  Pro- 
perty, 150  :  although  any  tie  of  blood, 
however  remote,  may  give  force  and 
effect  to  a  sealed  instrument ;  Cornish 
on  Uses,  65  ;  Shepherd's  Touchstone, 
512.    A  similar  view  has  been  taken  in 
some  of  the  cases,  with  regard  to  the 
equitable  assignment  of  choses  in  ac- 
tion, and  a  seal  held  essential,  unless 
the  consideration  is  valuable ;  Cox  v. 
Sprigg ;  Kennedy  v.   Ware,  1  Barr, 
445.     But  the  modern  decisions  tend 
to  qualify  and  enlarge  the  ancient  doc- 
trine, by  dispensing  with  a  seal  where 
the  consideration  is  meritorious,  and 
holding  that  blood  will  not  operate  as 
a  meritorious  consideration,  unless  it 
flows  in  the  veins  of  the  donor's  chil- 
dren, or  at  farthest  of  his  grand-chil- 
dren or  other  direct  descendants,  ante; 
Hayes  v.  Kershaw,  1  Sandford's  Ch. 
258;   while  the  English  authorities 
take  the  ground,  that  no  consideration 
can   give  effect  to  an  agreement  to 
assign,   which   falls   short   of    being 
valuable,    and    does   not    consist   of 
money  or  of  that   which,  like  mar- 
riage,  is   money's   worth;    although 
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an  executed  or  completed  gift  or  trans- 
fer, may  be  good  in  equity,  notwith- 
standing its  insufficiency  to  pass  the 
title  at  law.  An  attempt  to  recon- 
cile the  cases  on  this  point,  ante, 
would  obviously  be  fruitless;  but  com- 
mon sense  would  seem  to  require,  that 
if  equity  will  interfere  to  sustain  gifts 
of  choses  in  action  in  any  case,  in  the 
absence  of  a  consideration,  it  should 
do  so  whenever  the  intention  to  make 
a  present  gift  is  plain,  as  distinguished 
from  a  mere  promise  or  purpose  of 
giving,  without  regard  to  the  period 
at  which  the  right  given  will  vest  in 
possession,  or  whether  the  gift  is  put 
in  the  form  of  a  declaration  of  trust 
by  the  donor,  or  of  an  assignment  to 
a  third  person  in  trust  for  the  benefi- 
ciary; Vo?/Ie  V.  Hughes;  Henderson 
V.  Henderson,  21  Missouri,  379,  384; 
Gilchrist  v.  Stevenson,  9  Barbour,  9. 
To  say,  as  did  the  Yice-Chancellor  in 
Searle  v.  Law,  ante,  312,  that  the  as- 
signment of  a  chose  in  action  in  trust 
was  void,  although  a  declaration  of  trust 
would  have  been  valid,  is  to  fetter 
the  course  of  equity  by  distinctions 
purely  technical,  and  not  warranted  by, 
or  founded  in  reason.  If,  as  may  well 
be  the  case,  justice  and  right  require 
that  the  owner  of  a  debt  should  have 
the  power  of  bestowing  it  on  those 
whom  he  desires  to  aid  or  favor,  then 
the  inquiry  should  be,  has  he  done 
enough  to  manifest  his  intention ;  and 
if  this  question  be  answered  in  the 
affirmative,  equity  should  intervene 
without  waiting  for  further  evidence. 
What  evidence  of  intention  should  be 
deemed  requisite  and  sufficient,  is  not 
easy  to  determine ;  but  we  may  doubt 
whether  a  court  should  be  satisfied 
with  anything  short  of  a  transfer  of 
the  legal  title,  when  such  a  transfer  is 
possible ;  the  mode  which  the  law  has 


provided  for  making  a  grant,  being, 
as  it  would  seem,  the  only  one  which 
should  be  recognized  by  equity  when 
the  question  is  whether  a  grant  has 
been  made,  and  not  whether  there  is 
an  obligation  to  make  it.  Thus,  the 
most  express  words  of  gift  would,  pro- 
bably, be  held  insufficient  to  confer  an 
interest  in  land,  in  the  absence  of  a 
consideration,  unless  the  proper  and 
usual  means  were  taken  to  pass  or 
confer  a  title;  and  the  same  rule 
should,  perhaps,  be  applied  to  stocks, 
promissory  notes,  and  other  securities 
which  are  in  their  nature  negotiable, 
and,  therefore,  susceptible  of  being 
transferred  at  law,  without  the  aid  of 
equity;  Pennington  ^i! Getting,  2  Grill, 
688.  When,  however,  the  law  neither 
prescribes  nor  provides  the  means 
of  giving,  as  in  the  case  of  debts  not 
negotiable,  equity  may  well  supply 
the  want  of  a  power,  which  every  man 
ought,  as  it  would  seem,  to  have  over 
all  his  property,  whatever  may  be  its 
nature,  and  sustain  the  transaction  as 
a  gift,  whenever  there  is  a  manifest 
intention  to  give. 

Form  should,  it  would  seem,  make 
little  difference  in  a  class  of  transac- 
tions, which  all  equally  and  necessa- 
rily fail  to  satisfy  or  comply  with  the 
forms  and  requisites  of  the  law,  and 
the  better  opinion  would,  consequent- 
ly, seem  to  be,  that  as  the  presence  of 
a  seal  gives  no  legal  validity  to  the 
transfer  of  a  chose  in  action,  its  ab- 
sence should  take  nothing  away  in 
equity.  When,  however,  instead  of 
a  present  gift  or  transfer,  there  is  a 
promise  or  covenant  to  give,  or  a 
mere  expression  of  an  intention  that 
the  donee  shall  have  that,  subsequent- 
ly, which  the  donor  reserves  to  him- 
self, or  keeps  within  his  own  control 
or  disposition,  for  the  time  being,  the 
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question  becomes  one  of  contract  or 
agreement,  and  a  consideration  is  es- 
sentially necessary  to  give  force  to  that 
which  would  otherwise  be  an  uncom- 
pleted gift;  Carpenter  v.  Dodge,  20 
Vermont,  595 ;  Henderson  v.  Hender- 
son, 21  Missouri,  379,  384 ;  Cox  v. 
Sprigg,  6  Maryland,  274.  Hence  the 
assignment  of  a  debt  not  sustained  by 
a  consideration,  or  by  the  delivery  of 
the  instrument  by  which  the  debt  is 
evidenced,  will  be  invalid,  both  at  law 
and  in  equity;  Hatch  v.  Davis,  3 
Maryland  Chan.  266;  Carpenter  v. 
Dodge ;  unless  an  instrument  of  gift 
be  executed  and  delivered,  as  a  substi- 
tute for  the  delivery  of  the  evidence 
of  the  debt. 

Much  has  been  said,  and  many  dis- 
tinctions have  been  taken,  as  to  when 
a  delivery  or  transfer  to  a  third  person, 
will  perfect  a  gift  or  confer  an  equit- 
able interest  on  the  donee.  The  de- 
livery of  a  note  to  one  man,  with  in- 
structions to  collect  it  and  apply  the 
proceeds  for  the  benefit  of  another, 
has  been  held  to  confer  a  mere  autho- 
rity, which  will  not  operate  as  a  gift 
until  executed,  and  which  may  be  re- 
voked at  any  moment  before  final  exe- 
cution, by  the  donor;  Thompson  v. 
Dorsey,  4  Maryland  Ch.  149 ;  but  the 
assignment  of  a  mortgage  by  a  writing 
duly  endorsed  in  trust  for  the  chil- 
dren of  the  assignee,  accompanied  by 


a  delivery  of  the  mortgage,  will  op- 
erate as  an  irrevocable  gift,  which 
cannot  be  annulled  by  a  re-delivery  to 
the  assignor  without  the  consent  of 
the  children ;    Gilchrist  v.  Stevenson, 

9  Barbour,  9.     In  Withers  v.  Weaver, 

10  Barr,  391,  however,  the  eff"ect  of  a 
delivery  of  a  certificate  of  deposit  to  a 
third  person,  in  trust  for  the  son  of 
the  donor,  was  held  to  be  annulled  by 
proof  of  a  declaration  by  the  donor,  at 
the  time  of  the  delivery,  that  if  he 
wanted  money  at  any  time,  the  trustee 
should  pay  him  what  he  required, 
and  deduct  the  amount,  after  his  death, 
in  settling  with  his  son;  and  the 
court  would  seem  to  have  thought 
that  a  gift  cannot  be  valid,  unless  the 
thing  given  is  handed  over  directly  to 
the  donee,  or,  to  some  one  who  re- 
ceives it  as  his  agent,  free  from  the 
control  and  authority  of  the  donor. 

It  is  proper  to  add,  that  executory 
words  may  operate  as  a  grant,  and  be 
valid  without  a  consideration,  if  the 
purpose  plainly  is  to  make  a  gift,  and 
not  to  enter  into  a  covenant  or  contract; 
Hayes  v.  Kershaw,  1  Sandford's  Ch. 
258 ;  both  law  and  equity  looking  to 
the  intention  with  which  instruments 
are  executed,  and  viewing  language 
as  important  only  as  a  key  to  inten- 
tion ;  Krider  v.  Lafferty,  1  Wharton, 
303,  305.] 
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[*235]  *MACKRETH  v,  SYMMONS. 

MAY  13,  14,  NOV.  26,  1808. 
REPORTED   15   VES.    329. 

Vendor's  Lien  for  unpaid  Purchase-money.] — Vendor's  lien  for  pur- 
chase-money unpaidj  against  the  vendee,  volunteers,  and  purchasers  with 
notice,  or  having  equitable  interests  only,  claiming  under  him,  unless  clearly 
relinquished,  of  which  another  security  taken  and  relied  on,  may  he  evidence, 
according  to  the  circumstances,  the  nature  of  the  security,  &c.  :  the  proof 
being  upon  the  purchaser :  and,  failing  in  part  upon  the  circumstances, 
another  security  being  relied  on,  may  prevail  as  to  the  residue. 

As  to  marshalling  the  assets  of  the  vendee,  by  throwing  the  lien  upon  the 
estate,  qucere. 

The  bill  stated,  that,  in  the  years  1783  and  1784,  the  plaintiff  was  indebted 
to  John  Manners  in  several  sums,  amounting  in  the  whole  to  £13,500 ;  for 
which  sums  John  Martindale,  as  surety,  joined  the  plaintiff  in  bonds.  In  1790, 
Martindale,  having,  upon  a  settlement  of  accounts  with  the  plaintiff  in  1785, 
taken  credit  for  payment  to  Manners  of  £3000,  undertook  to  discharge  the 
remaining  £10,500  ;  and  they  settled  an  account  accordingly.  Other  accounts 
were  afterwards  settled  between  them — the  last  in  February,  1792  :  upon  which 
a  balance  of  £54,000  was  due  to  Martindale,  including  10,393^.  17s.,  the  value 
of  annuities  granted  by  the  plaintiff;  against  which  Martindale  agreed  to 
indemnify  the  plaintiff,  in  consideration  of  the  plaintiff's  agreeing  to  pay  him 
the  amount.  A  bond  for  £20,000  was  given  accordingly  ;  and  a  mortgage  in 
fee  was  executed  by  the  plaintiff  to  Martindale  for  the  balance  of  £54,000. 
r*2^fiT  ^y  indentures  of  lease  and  release,  dated  the  30th  and  *31st  of  Oc- 
tober, 1793,  reciting  an  agreement  by  the  plaintiff  to  sell  the  reversion 
of  the  mortgaged  estates  to  Martindale,  which  was  valued  at  £60,000,  com- 
posed of  the  principal  and  interest  due  upon  the  mortgage,  those  estates  were 
conveyed  to  Henry  Martindale  and  his  heirs,  to  the  use  of  the  plaintiff  for  life, 
with  remainder  to  John  Martindale  in  fee. 

The  bill  further  stated,  that  John  Martindale  did  not,  according  to  his  under- 
taking, pay  the  sum  of  £13,500  to  Manners  nor  the  value  of  the  annuities  ; 
which  sums  constituted  part  of  the  consideration  for  his  purchase  of  the  rever- 
sion of  the  estate.  In  September,  1797,  a  commission  of  bankruptcy  issued 
against  him,  under  which  Manners'  representatives  proved  the  debt  upon  the 
bonds,  and  received  dividends ',  the  plaintiff  being  obliged  to  pay  the  remainder 
of  the  debt  on  account  of  those  bonds,  being  14,128^.  3s.  9d.,  besides  costs, 
and  several  sums  on  account  of  the  annuities. 

John  Martindale,  before  his  bankruptcy,  had  contracted  to  execute  a  mort- 
gage to  the  defendant  of  the  reversion  comprised  in  the  indentures  of  1793, 
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and  the  plaintiff^  claiming  a  lien  upon  the  estate  for  the  payments  he  had  made 
in  consequence  of  Martindale's  failure  to  fulfil  his  engagements,  gave  notice 
to  the  assignees  under  the  commission.  In  1798,  Symmons  obtained  a  decree, 
that  the  assignees  should  execute  a  mortgage  of  the  reversion  to  him,  expressly 
.without  prejudice  to  the  plaintiff's  claim ;  and  afterwards  filed  a  bill  of  fore- 
closure against  the  assignees,  and  obtained  a  decree;  Mackreth  not  being  a 
party  to  that  suit.  The  legal  estate  was  vested  in  Coutts,  as  a  trustee,  under  a 
conveyance  by  Mackreth  and  Martindale  in  1793,  to  secure  annuities  of 
£2000. 

The  bill,  filed  by  Mackreth,  prayed  a  declaration,  that  the  plaintiff  has  a 
lien  upon  the  reversion  of  the  estates,  sold  to  Martindale  and  mortgaged  to 
Symmons,  for  the  payments  he  had  been  obliged  to  make,  and  those  sums 
which  he  may  hereafter  pay  in  respect  of  the  annuities,  &c. 

The  defendant,  Symmons,  by  his  answer,  denied  that  he  had  any  notice, 
prior  to  his  entering  into  the  agreement  *with  Martindale,  that  the 
plaintiff  had  not  received  full  consideration;  and  submir,ted  that  he  L         -' 
had  no  lien. 

Sir  Samuel  Romilly  and  Mr.  Wriottedey ^  for  the  plaintiff. — The  equitable 
lien  of  a  vendor  upon  the  estate  sold  for  the  puchase-money,  as  against  the 
vendee,  and  even  though  a  bond  was  taken,  is  established  by  a  great  number 
of  cases,  from  Chapman  v.  Tanner,^  to  Nairn  v.  Prowse?  In  Austen  v.  Hal- 
sey^  your  Lordship  considered  it  as  clearly  settled,  except  where  upon  the 
contract  evidently  the  lien  by  implication  was  not  intended ;  and  the  case  of 
Hughes  v.  Kearney^  is  another  direct  authority ;  Lord  Kedesdale  laying  down, 
as  a  very  clear  rule,  that  in  all  cases  the  vendor  has  the  lien,  and  that  it  lies 
upon  the  purchaser  to  show  a  special  agreement  excluding  it ;  that  case  being 
decided  upon  that  ground.  It  cannot  be  admitted,  certainly,  against  a  pur- 
chaser for  a  valuable  consideration  without  notice ;  but  this  defendant  has  not 
that  character,  having  merely  an  equitable  agreement  for  a  security,  not  per- 
formed, when  Martindale  became  a  bankrupt,  the  plaintiff  giving  notice  to 
the  assignees,  and  the  decree,  obtained  by  the  defendant  Symmons,  for  a 
mortgage  to  him,  expressing,  that  it  was  without  prejudice  to  the  claim  of 
this  plaintiff.  Certainly,  a  former  debt  is  sufficient  to  sustain  a  purchase  as 
for  a  valuable  consideration  j  but  it  is  necessary  that  a  party  taking  a  convey- 
ance for  such  a  consideration  should  not  have  had  notice  of  the  claim  when 
he  took  the  conveyance.  There  are  but  two  periods  to  which  the  point  of 
notice  can  apply:  first,  the  time  when  the  consideration  was  advanced; 
secondly,  when  the  conveyance  was  executed ;  .and,  even  where  a  considera- 
tion has  actually  passed,  it  is  necessary  to  state,  in  pleading,  that  there  was 
no  notice  at  either  period,  otherwise  the  purchaser  cannot  protect  himself; 
Wigg  v.  Wigg.^  In  this  case  it  is  essential  that  there  should  not  have  been 
notice  at  the  latter  period,  before  which  notice  is  clearly  established.    The  estate 

1  1  Vern.  267.  2  q  Ves.  T52.  3  q  ygs.  475 ;  see  483. 

*  1  S.  &  L.  132.  6  1  Atk.  382. 
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Was  never  properly  out  of  the  hands  of  the  plaintiff.  He  had  not  taken  a 
r*2381  ^®^^^^^y  carved  out  by  himself,  which  might  *preclude  the  equitable 
lien  he  once  had,  which  therefore  still  remains.  From  the  nature  of 
this  transaction,  the  consideration  being  a  former  debt,  no  money  actually 
passing,  no  such  hardship  can  arise  from  enforcing  the  lien,  as  in  the  case  of 
a  purchaser  for  valuable  consideration  actually  paid  in  that  transaction,  who 
is  affected  by  notice. 

If,  however,  this  defendant  is  to  be  considered  as  a  purchaser  for  valuable 
consideration  without  notice,  so  that  the  lien  cannot  prevail  against  him,  the 
plaintiff  is  entitled  to  consider  him  as  only  a  mortgagee,  having  contracted 
with  Martindale,  as  against  whom  the  lien  is  good,  for  a  mortgage.  This 
plaintiff,  therefore,  cannot  be  affected  by  the  decree  for  a  foreclosure  obtained 
by  this  defendant,  who,  having  notice  of  the  plaintiff's  claim,  did  not  make 
him  a  party. 

Mr.  Richardsj  Mr.  Alexander j  and  Mr.  William  Agar,  for  the  defendant. — 
There  is  nothing  in  the  circumstances  of  this  case  depriving  this  defendant  of 
the  protection  due  to  a  purchaser  for  valuable  consideration  without  notice,  his 
transaction  with  Martindale  being  perfectly  fair ;  the  vendor  claiming  a  prefer- 
ence by  way  of  lien  for  the  purchase-money  remaining  unpaid,  as  an  equitable 
charge,  prior  in  time,  though  he  took  the  security  of  Martindale  to  that  extent. 
Under  such  circumstances  the  lien  has  never  been  established ;  nor  can  the 
inference  necessary  to  maintain  it,  be  collected,  either  upon  principle  or 
authority.  The  general  case  of  lien,  as  between  vendor  and  vendee,  is  ad- 
mitted, where  there  is  no  special  agreement,  no  security  taken  in  respect  of 
the  purchase-money;  but  this  equity  has  not  been  carried  beyond  that  simple 
case  of  vendor  and  vendee.  In  the  case  of  Chapman  v.  Tanner,^  there  was  a 
special  agreement :  the  title-deeds  were  kept  by  the  vendor,  a  deposit  of  the 
title-deeds  of  itself  amounting  to  an  equitable  charge.  Other  cases,  besides 
those  which  have  been  mentioned,  in  which  this  point  arose,  either  directly  or 
incidentally,  are  Bond  v.  Kent"^ — the  case  of  a  mortgage  of  the  purchased 
estate  for  part  of  the  money,  and  a  note  for  the  remainder ;  Pollexfen  v. 
P^nqq-i  Moore^ — a  *very  perplexed  case,  often  cited;  Fawell  v.  Heelis ;^ 
'-  Blackburn  v.  Gregson^ — which  is  merely  the  opinion  of  Lord  Lough- 

borough, who  desired  to  have  the  point  further  considered ;  Trimmer  v.  Bayne.^ 
The  result  of  all  of  them  is,  that,  where  a  security  is  given,  there  is  no  place 
for  this  equity,  the  purchaser  certainly  having  to  show  that  it  does  not  exist. 
Here,  a  bond  was  given  by  Martindale ;  the  security  stipulated  between  the 
parties;  and,  therefore,  the  lien,  substituted  by  equity,  where  there  is  no 
stipulation  for  a  particular  security,  cannot  be  raised. 

Sir  Samuel  Romilly,  in  reply. — The  plaintiff  being  called  upon,  and  obliged 
to  pay  the  debt,  against  which  Martindale  undertook  to  indemnify  him,  that 
undertaking  forming  the  consideration  of  Martindale's  purchase,  he  cannot, 
■upon  the  ground  of  fraud,  be  permitted  to  retain  the  estate.     The  lien,  there- 

1  1  Vern.  267.  2  2  Vern.  281.  '  3  Atk.  272. 

*  Amb.  724;  1  Bro.  C.  C.  422,  3rd  edit.  n. ;  2  Dick.  485. 
»  1  Bro.  C.  C.  420.  «  9  Yqs.  209. 
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fore,  is  clear  in  respect  of  the  £10,500.  The  distinction  as  to  the  annuities 
rests  upon  the  single  circumstance,  that  a  security  by  a  bond  of  indemnity 
was  taken,  which  is  confined  to  the  annuities.  If  this  plaintiff  had  filed  a  bill 
against  Martindale  while  in  possession,  he  would  have  been  compelled  to  pay 
.the  annuitants  out  of  the  purchased  estate,  and  a  receiver  would  have  been 
appointed.  No  stronger  instance  of  bad  faith,  no  act  more  unconscientious, 
can  be  stated,  than  taking  an  estate  in  consideration  of  making  payments,  and, 
by  a  direct  violation  of  the  contract,  permitting  those  payments  to  fall  upon 
the  vendor. 

As  to  this  defendant,  if,  from  the  passage,  appearing  in  the  report  of  Pol- 
lexfen  v.  Moore^  it  is  supposed  that  the  lien  cannot  be  extended  to  a  purchaser 
from  the  original  vendee,  it  would  be  perfectly  ineffectual ;  but  that  proposi- 
tion is  contradicted  by  many  authorities.  In  Walker  v.  Presioick^  it  is  dis- 
tinctly laid  down,  that  the  lien  prevails  against  a  purchaser  with  notice. 
Upon  what  principle  can  such  a  distinction  between  this  and  any  other  equity 
be  maintained  ?  The  point  is  expressly  decided  in  the  same  way  in  Gibbons  v. 
Baddall^  viz.,  if  A.  sells  an  estate,  taking  a  promissory  note  for  part  of  the 
purchase-money,  and  then  the  purchaser  sells  to  B.,  who  has  *notice  thcq/loi 
that  A.  had  not  received  all  the  money,  the  land  is  in  equity  charge- 
able with  the  money  due  on  the  note.  The  defendant  cannot  be  represented 
as  a  purchaser  without  notice,  merely  as  not  having  notice  when  he  advanced 
his  money.  It  is  true,  not  then  having  this  estate  in  contemplation,  he  could 
not  have  notice  at  that  time ;  but,  to  sustain  a  purchase  as  for  valuable  conside- 
ration without  notice,  it  is  essential  that  there  should  not  have  been  notice 
either  when  the  money  was  advanced,  or  when  the  conveyance  was  executed. 
That  doctrine  has  been  always  held  from  the  earliest  period,  in  More  v.  May- 
liow^  to  the  time  of  Lord  Hardwicke,  in  Wigg  v.  Wigg  f  and  the  reason  is,  that 
some  suspicion  arises  from  not  taking  the  legal  estate,  when  the  money  is 
advanced.  The  defendant,  having  the  means,  by  acquiring  the  legal  estate, 
of  placing  himself  in  a  situation  in  which  the  want  of  notice  would  avail, 
merely  took  an  agreement;  and,  having  only  an  equitable  title,  cannot  main- 
tain the  plea  of  purchaser  for  valuable  consideration  without  notice.  The 
doctrine  that  certainly  prevails  between  mortgagees,  that,  the  equities  being 
equal,  a  subsequent  mortgagee,  having  got  in  the  legal  estate,  may  exclude  a 
prior  incumbrance,  applies  only  where  the  money  was  advanced  upon  the 
credit  of  the  estate ;  not  where  the  estate  was  not  in  contemplation,  and  other 
securities  were  looked  to,  which  is  the  case  of  this  defendant,  when  he  advanced 
his  money ;  and  upon  that  ground  a  judgment  creditor,  taking  in  a  prior  mort- 
gage, cannot  tack.^ 

[The  Lord  Chancellor,  (Eldon.) — With  regard  to  the  doctrine  to  which 
you  are  now  alluding,  is  there  any  case  where  a  third  mortgagee  has  excluded 
the  second,  if  the  first  mortgagee,  when  he  conveyed  to  the  third,  knew  of  the 

1  2  Yes.  622.  ^  2  Eq.  Ca.  Abr.  682,  n.  '  1  Ch.  Ca.  34. 

*  1  Atk.  382  ;  Tourville  v.  Naish,  3  P.  Wms.  307,  where  the  notice  was  before  pay- 
ment of  the  money. 

*  Brace  v  Duchess  of  Marlborough,  2  P.  Wms.  491. 
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second  ?  "When  the  case  of  MaundreUy.  McmndreW^  was  before  me,  I  looked 
for,  but  could  not  find,  such  a  case — that,  where  there  was  bad  faith  on  the 
part  of  the  first  mortgagee,  that  equity  was  applied.^] 

Sir  Samuel  Romllly,  in  reply. — I  do  not  believe  that  was  ever  decided ; 
and  there  would  be  great  difficulty  of  deciding  it  in  favor  of  the  third  mort- 
r  *-24.1 1  S^S<^^>  "^^0  P^*^  *himself  in  the  place  of  the  first.  The  result  of  the 
authorities,  and  of  the  circumstances  to  which  they  are  to  be  applied, 
is,  that  a  part  of  the  money,  which  was  the  consideration  of  the  original  pur- 
chase, remaining  unpaid,  the  Court  will  raise  the  lien,  and  will  enforce  it 
against  a  second  purchaser  with  notice ;  that  universally  the  time  of  the  con- 
veyance, as  well  as  the  time  of  the  advance,  is  material  with  regard  to  notice ; 
and  that  this  defendant  clearly  had  notice  before  the  conveyance. 

Lord  Chancellor  Eldon. — Upon  the  special  circumstances  of  this  case 
I  shall  postpone  my  judgment ;  I  should  be  very  unwilling  to  leave  some  of 
the  doctrine,  that  has  been  brought  into  controversy,  with  as  much  doubt  upon 
it,  as  would  be  the  consequence  of  deferring  the  judgment  without  taking 
some  notice  of  it. 

The  settled  doctrine,  notwithstanding  the  case  of  Fawell  v.  Heelis,^  is, 
that  unless  there  are  circumstances  such  as  we  have  been  reasoning  upon, 
icliere  the  vendor  conveys^  without  more^  though  the  consideration  is  upon  the 
face  of  the  instrument  expressed  to  he  paid,  and  hy  a  receipt  endorsed  upon  the 
hack,  if  it  is  the  simple  case  of  a  conveyance,  the  money,  or  part  of  it,  not 
heing  paid,  as  hetween  the  vendor  and  the  vendee,  and  persons  claiming  as 
volunteers,  upon  the  doctrine  of  this  Court,  which,  when  it  is  settled,  has  the 
effect  of  contract,  though  perhaps  no  actual  contract  has  taken  place,  a  lien 
shall  prevail;  in  the  one  case,  for  the  whole  consideration;  in  the  other,  for 
that  part  of  the  money  which  was  not  paid.  I  take  that  to  have  been  the 
settled  doctrine  at  the  time  of  the  decision  of  Blachhurn  v.  Gregson,*"  which 
case  so  far  shook  the  authority  of  Fawell  v.  Heelis  as  to  relieve  me  from  any 
apprehension,  that  Lord  Bathurst's  doctrine  can  be  considered  as  affording  the 
rule  to  be  applied  as  between  the  vendor  and  vendee  themselves,  and  persons 
claiming  under  them. 

There  is  a  case,  Smith  v.  Hibhard,^  reported  nowhere  but  in  Dickens,  which 
seems  to  decide  this  point.  There  is  also  another  case,  besides  those  which 
r  ^Pd^l  ^^^^  been  mentioned,  ^showing  the  opinion  of  Lord  Hardwicke,  that 
the  lien  prevails  :  Harrison  v.  Southcote,^  the  case  of  a  Papist  vendor, 
for  whom.  Lord  Hardwicke  says,  the  lien  would  not  be  raised,  as  that  would 
be  giving  an  interest  in  land  to  a  Papist  -,  the  specialty  of  that  proving,  that 
the  lien  prevails  in  general  cases.     In  the  case  of  Elliot  v.  Edioards,''  Lord 

1  10  Ves.  246. 

2  See  Peacock  v.  Burt,  Coote,  Mortg.  693,  where  a  third  mortgagee  without  notice, 
taking  a  transfer  from  the  first  mortgagee  who  had  notice  of  the  second,  was  not  affected 
by  it.  3  jii^jnb,  724 ;  1  Bro.  C.  C.  422,  n.,  3rd  edit. ;  2  Dick.  485. 

4  1  Bro.  C.  C.  420.  5  2  Dick.  730. 

6  2  Ves.  389;  see  393.  ^  3  B.  &  P.  181 ;  see  183. 
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Alvanley  was  very  strong  upon  it.  There  was  a  covenant  for  payment  of  the 
money  upon  the  first  purchase,  and  also  an  undertaking  by  a  surety — strong 
circumstances  to  show,  that,  as  between  the  vendor  and  vendee,  there  is  no 
intention  to  rely  upon  the  lien.  The  point  was  not  decided  in  that  case;  but 
.Lord  Alvanley  lays  down  the  doctrine  as  I  have  stated  it,  that  even  in  the 
hands  of  another  person,  with  notice,  the  lien  remains.  In  Gibbons  v.  Bad- 
dall^  the  lien  was  held  to  be  clear  against  a  second  purchaser,  with  notice. 
There  is  a  very  old  case  in  Cary,^  which  I  have  heard  cited  as  one  of  this 
class ;  but  I  have  some  doubt  whether  it  is  not  a  case  of  equitable  interposi- 
tion upon  another  ground.  The  circumstance  leading  me  to  that  doubt  is, 
that  there  was  a  lost  bond ;  and  the  modern  doctrine  of  dispensing  with  pro- 
fert^  was  not  at  that  time  known.  The  Lord  Chancellor  might,  therefore, 
consider  himself  as  having  jurisdiction  in  that  case  to  direct  payment  of  the 
money  due  upon  that  bond  out  of  the  estate.  In  AnUen  v.  HaUey^^  what  I 
stated  upon  this  subject  was  not  said  without  much  consideration.  I  had  not 
at  that  time,  nor  have  I  now,  the  least  doubt  that  it  is  the  doctrine. 

I  have  some  doubt  upon  another  point :  taking  the  vendor  to  have  the  lien, 
whether  the  Court  will,  in  case  of  the  death  of  the  vendee,  marshal  the  assets, 
so  as  to  throw  the  lien  upon  the  purchased  estate.  It  has  often  been  said, 
and  the  case  of  Coppin  v.  CoppiTv'  stated  as  an  authority,  that  the  Court  will 
not  do  that.  The  Lord  Chancellor,  in  his  judgment,  takes  no  notice  of  that 
point.  In  that  case  the  vendor  happened  to  be  the  heir  of  the  vendee,  so  that 
the  estate  was  at  home ;  and  it  was  held,  that,  being  also  the  executor,  he  was 
entitled  to  retain  the  purchase-money  out  of  the  personal  assets.  That 
*decision  requires  a  good  deal  of  consideration.  If  the  estate  had  r^^A^~t 
been  in  a  third  person,  the  general  doctrine,  as  to  a  person  having  •-  "^  J 
two  funds  to  resort  to,  might  be  thought  to  have  an  immediate  application ; 
and  the  express  terms  of  the  decree  in  Pollexfen  v.  Moore^  might  be  found 
very  inconsistent  with  it. 

It  is  not,  however,  necessary  to  decide  that  point ;  as  this  is  an  equity,  that 
in  ordinary  cases  will  affect  a  purchaser.  Upon  principle,  without  authority, 
I  cannot  doubt  that  it  goes  upon  this,  that  a  person  having  got  the  estate  of 
another,  shall  not,  as  between  them,  heep  it,  and  not  pay  the  consideration ; 
and  there  is  no  doubt  that  a  third  person,  having  full  knowledge,  that  the 
other  got  the  estate  without  payment,  cannot  maintain,  that  though  a  court  of 
equity  will  not  permit  him  to  keep  it,  he  may  give  it  to  another  person  without 
payment.  It  is  not,  however,  necessary  to  discuss  that  upon  general  princi- 
ples, as  it  has  been  repeatedly  stated  by  authorities  that  ought,  at  this  time, 
to  bind  upon  that  point. 

Another  principle,  as  matter  of  general  law,  is  involved  in  this  case  :  what 

1  2  Eq.  Ca.  Abr.  682,  n.  2  Hearle  v.  Botelers,  Gary,  35. 

3  Profert  dispensed  with,  where  a  bond  is  lost;  see  5  Ves.  238,  n.,  2d  edit. 

*  6  Ves.  475. 

5  2  P.  Wms.  291 ;  Sel.  Ca.  Ch.  28.  See,  however.  Trimmer  v.  Bayne,  9  Ves.  209  ; 
Sproulev.  Prior,  8  Sim.  189;  Selby  v.  Selby,  4Russ.336  ;  Wythe  v.  Henniker,  2  My.  &K. 
635.  «  3  Atk.  272. 
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shall  be  suiBiciept  to  make  a  case  in  which  the  lien  can  be  said  not  to  exist. 
It  has  always  struck  me,  considering  this  subject,  that  it  would  have  been 
better  at  once  to  have  held  that  the  lien  should  exist  in  no  case,  and  the  ven- 
dor should  suffer  the  consequences  of  his  want  of  caution ;  or  to  have  laid 
down  the  rule  the  other  way  so  distinctly,  that  a  purchaser  might  be  able  to 
know,  without  the  judgment  of  a  court,  in  what  cases  it  would,  and  in  what 
it  would  not,  exipt.  Lord  Bathurst  seems  to  have  thought  a  note  would  put 
an  end  to  it.  Other  judges,  of  very  high  authority,  dissented  from  that ;  as 
appears  by  the  cases  of  Gibbons  v.  Baddall^  and  Hughes  v.  Kearney?'  It 
does  not  necessarily  follow  from  a  written  contract,  giving  another  remedy, 
that  the  lien  was  intended  not  to  exist.  It  is  very  difficult,  then,  to  distin- 
guish the  case  where  a  note  or  bond  is  given  for  part  of  the  money.  In  the 
case  of  Bond  v.  Kent,^  where  the  estate  sold  was  mortgaged  for  part  of  the 
r  *94.4.1  ^o^^y?  ^°^  ^  °^*®  taken  for  the  rest,  there  was  strong  *negative  evi- 
dence, that  the  vendor  was  not  intended  to  be  a  mortgagee  for  the 
rest.  The  case  put  by  the  Master  of  the  Rolls,  in  Nairn  v.  Prowse,*'  of  a 
mortgage  upon  another  estate,  also  afforded  strong,  perhaps  not  quite  conclu- 
sive, evidence  against  the  lien,  considering  the  value  of  the  mortgaged  estate — 
in  general,  much  more  than  the  amount  of  the  money.  It  does  not,  however, 
appear  to  me  a  violent  conclusion,  as  between  vendor  and  vendee,  that,  not- 
withstanding a  mortgage,  the  lien  should  subsist.  The  principle  has  been 
carried  this  length  :  that  the  lien  exists,  unless  an  intention,  and  a  manifest  in- 
tention, that  it  shall  not  exist  appears. 

This  case  remains  to  be  considered  upon  its  own  circumstances  with  refer- 
ence to  the  points  I  have  stated.  The  questions  are,  first,  supposing  the  lien 
would  have  existed  as  to  the  gross  sum,  the  debt  to  Manners  and  the  annuities, 
or  their  value,  whether  the  circumstances  of  silence  as  to  the  debt,  and  the  in- 
demnity taken  against  the  annuities,  which  is  very  important,  amount  in  equity 
to  evidence  of  a  manifest  intention  to  abandon  the  lien :  if  they  do,  another 
very  considerable  point  is,  whether,  the  lien  having  been  abandoned,  the  plain- 
tiff can  set  himself  up  as  a  mortgagee,  claiming  to  redeem  the  defendant.  If 
the  lien  is  to  be  considered  as  not  abandoned,  the  question  w-ill  be,  not  whether 
a  purchaser,  with  notice,  would  be  affected  by  the  lien — which,  as  general 
doctrine,  I  admit, — but  whether,  under  the  circumstances  attending  the  con- 
tract with,  and  conveyance  to,  this  defendant,  it  shall  prevail  against  him. 
Upon  the  particular  circumstances,  the  case  must  stand  for  judgment. 

*LoRD  Chancellor  Eldon,  having  stated  the  case  very  particularly,  and 
observing  that  the  legal  estate  in  the  premises  was,  before  the  assignees  of 
Martindale  executed  the  agreement  for  a  mortgage  to  Symmons,  vested,  under 
a  former  conveyance  by  Mackreth,  in  a  trustee  to  secure  annuities  granted  by 
him,  pronounced  the  following  judgment : — 

r*94fS1       "^^^^  ^^^^^  when  it  was  argued,  and  since,  has  appeared  *to  me  to 
involve  a  question  of  very  great  importance,  with  regard  to  which  I 

1  2  Eq.  Ca.  Abr.  682,  n.  2  i  S.  &  L.  132. 

3  2  Vern.  281.  *  6  Ves.  752  ,  see  760.  ^  Nov.  26th,  1808. 
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am  not  able  to  find  any  rule  whicli  is  satisfactory  to  my  mind.  If  I  had 
found,  laid  down  in  distinct  and  inflexible  terms,  that,  where  the  vendor  of 
an  estate  takes  a  security  for  the  consideration,  he  has  no  lien  that  would  be 
satisfactory ;  as,  when  a  rule,  so  plain,  is  once  communicated,  the  vendor,  not 
taking  an  adequate  security,  loses  the  lien  by  his  own  fault.  If,  on  the  other 
hand,  a  rule  has  prevailed,  as  it  seems  to  be,  that  it  is  to  depend,  not  upon 
the  circumstance  of  taking  a  security,  but  upon  the  nature  of  the  security,  as 
amounting  to  evidence,  as  it  is  sometimes  called,  or  to  declaration  plain,  or 
manifest  intention,  the  expressions  used  upon  other  occasions,  of  a  purpose  to 
rely,  not  any  longer  upon  the  estate,  but  upon  the  personal  credit  of  the  in- 
dividual, it  is  obvious  that  a  vendor,  taking  a  security,  unless  by  evidence, 
manifest  intention,  or  declaration  plain,  he  shows  his  purpose,  cannot  know 
the  situation  in  which  he  stands,  without  the  judgment  of  a  court,  how  far 
that  security  does  contain  the  evidence,  manifest  intention,  or  declaration  plain, 
upon  that  point.  That  observation  is  justified  by  a  review  of  the  authorities  : 
from  which  it  is  clear  that  different  judges  would  have  determined  the  same 
case  differently ;  and,  if  some  of  the  cases  that  have  been  determined  had 
come  before  me,  I  should  not  have  been  satisfied  that  the  conclusion  was  right. 

This  bill  insists  upon  a  lien  in  respect  of  these  annuities ;  to  be  paid  all  that 
the  plaintiff  himself  has  paid ;  and  either  as  to  the  original  value,  or  the  pre- 
sent value,  or  the  future  payments.  I  state  that  claim  in  these  different 
terms,  as,  to  determine  what  is  the  lien,  it  is  necessary  to  point  out  the  amount 
of  it,  and  how  it  is  to  be  calculated.  Some  doubt  was  thrown  in  the  argument 
upon  the  question  of  lien  between  the  vendor  and  vendee ;  but  it  was  not 
carried  far ;  and  it  is  too  late  to  raise  a  doubt  upon  it :  but  it  is  insisted,  that 
the  lien  does  not  prevail  against  third  persons,  even  with  notice  of  the  situa- 
tion of  the  vendor  and  vendee.  It  may  be  of  use  to  state  the  cases  upon  this 
subject  in  the  order  of  time. 

*The  earliest  case,  not  very  applicable,  is  in  Cary,^  and  most  of  the  ^  h^^ao-i 
Abridgments,  which  imperfectly  collect  the  authorities  upon  this  ^  ^  ^ 
head.  According  to  my  own  understanding,  that  case  is  to  be  classed  rather 
among  those  of  relief  in  equity  upon  a  security  that  has  been  lost,^  than  under 
this  head ;  but  the  fact  of  its  existence  is  a  circumstance  of  evidence  that  this 
doctrine  has  obtained  in  professional  practice.  There  is  no  other  case  between 
that  and  Chapman  v.  Tanner,^  which  is  very  imperfectly  reported ;  and  its 
authority  is  weakened  by  the  observation  in  subsequent  cases,  that  there  was 
a  special  agreement  that  the  vendor  should  keep  the  writings ;  and  it  is  stated 
as  a  fact,  that  he  had  not  taken  any  security.  Taking  it  to  be  a  decision  in 
favor  of  the  lien  under  those  circumstances,  the  declaration  of  the  Court, 
which  was  the  natural  equity,  shows  strongly  how  the  law  upon  this  subject 
was  understood ;  and  that  case,  therefore,  has  considerable  weight.  The  doc- 
trine is  probably  derived  from  the  civil  law  as  to  goods,  which  goes  further 
than  our  law;  by  which,  though  the  right  of  stoppage  in  transitu  is  founded 
upon  natural  justice  and  equity,  yet  if  possession,  either  actual  or  constructive, 

1  Hearle  v.  Botelers,  Gary,  35.  2  See  5  Ves.  238,  n.  ^  1  Vern.  267. 
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was  taken  by  the  vendee,  the  lien  is  gone.  That  is  not  so  by  the  civil  law. 
The  Digest  states  :^  "  Quod  vendidi  non  alitor  fit  accipicntis  quam  si  aut  pre- 
tium  nobis  solutum  sit,  aut  satis  eo  nomine  factum,  vel  etiam  fidem  habueri- 
mus  emptori  sine  ulla  satisfactione ;''  which  points  at  this  article  of  security ; 
but,  with  those  excepted  cases,  the  lien,  according  to  the  civil  law,  is  so  strong, 
that  the  goods  may  be  taken  out  of  the  possession  of  the  individual  who  had 
obtained  actual  or  constructive  possession  of  them. 

The  next  case  is  Bond  v.  Kent^  the  circumstances  of  which  are  special — a 
mortgage  for  part  of  the  money,  and  a  note  for  the  residue.  It  was  urged 
with  considerable,  perhaps  not  conclusive,  weight,  that  the  express  charge  of 
a  part  gave  a  ground  for  the  inference,  that  a  lien  for  the  residue  was  not 
intended.  The  case,  however,  goes  to  prove,  that,  in  equity,  this  lien  was 
r*94.71  ^^PPOsed  to  exist;  ""amounting  to  an  admission,  that  without  those 
*-  special  circumstances,  there  would  have  been  a  lien. 

The  next  case  is  Coppin  v.  Copping  where  the  doctrine  of  Pollexfen  v. 
Moore*-  as  to  marshalling,  was  practically,  though  I  doubt  whether  it  ought 
to  have  been,  admitted.  I  should  mention  Gibbons  v.  Baddall^  where  it  is 
expressly  stated,  that  the  lien  remained,  though  a  note  was  given  for  a  part  of 
the  purchase-money;  but  I  cannot  ascertain  the  date  of  that  decision.  In 
Pollexfen  v.  Moore,  Lord  Hardwicke  afl&rms  the  lien  of  the  vendor  upon  the 
estate  for  the  remainder  of  the  purchase-money,  considering  the  vendee  from 
the  time  of  the  agreement  a  trustee  as  to  the  money  for  the  vendor ;  but  adds, 
that  ''  this  equity  will  not  extend  to  a  third  person.'' 

If  that  is  to  be  understood,  that  this  equity  would  not  extend  to  a  third 
person,  who  had  notice  that  the  money  was  not  paid,  Lord  Hardwicke's  sub- 
sequent decisions  contradict  that :  if  the  meaning  is,  that  he  would  follow  the 
case  of  Coppin  v.  Coppin,  and  that,  if  the  vendor  exhausted  the  personal 
assets,  the  legatee  of  the  purchaser  should  not  come  upon  the  estate,  there  is 
great  difficulty  in  applying  the  principle ;  as  it  would  then  be  in  the  power  of 
the  vendor  to  administer  the  assets  as  he  pleases,  having  a  lien  upon  the  real 
estate  to  exhaust  the  personal  assets,  and  disappoint  all  the  creditors,  who,  if 
he  had  resorted  to  his  lien,  would  have  been  satisfied ;  and  in  that  respect, 
with  reference  to  the  principle,  the  case  is  anomalous. 

The  next  case  in  which  the  doctrine  was  admitted  is  Harrison  v.  Sovthcote,^ 
followed  by  Walker  v.  Preswick  '^  which  case,  it  is  remarkable,  was  not  cited 
in  Fawell  v.  Ileelis  :^  and  in  Burgess  v.  Wheate,^  Sir  Thomas  Clarke  lays  down 
the  rule,  both  as  to  vendor  and  vendee,  thus  : — "  Where  conveyance  is  made 
prematurely,  before  money  paid,  the  money  is  considered  as  a  lien  on  that 
estate  in  the  hands  of  the  vendee.  So,  where  money  was  paid  prematurely, 
the  money  would  be  considered  as  a  lien  on  the  estate  in  the  hands  of  the 
vendor   for   the   personal   representatives   of  the   purchaser."      Tardiffe  v. 

1  Dig.,  lib.  18,  tit.  1,1.  11.  2  2Vern.  281.  3  2  P.  Wms.  291. 

*  3  Atk.  272.  5  2  Eq.  Ca.  Abr.  682,  n. 

«  2  Ves.  389  ;  see  393.  "^  2  Ves.  622. 

8  Amb.  724 ;  1  Bro.  C.  C.  422,  n.,  3d  edit. ;  2  Dick.  485. 

9  1  Black.  123;  see  150. 
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"^Scriighan^  is  very  material  upon  tbis  point,  as  it  is  represented^  as  a  rHc24»i 
case  in  which  the  lien  was  held  to  attach  upon  the  two  moieties  of  '-  ■' 
the  estate ;  but  it  has  been  also  considered^  a  case,  whether  of  lien  upon  the 
land  or  not,  for  contribution  upon  the  circumstances  between  the  sisters )  giv- 
ing the  one  sister  a  right  to  call  upon  the  husband  of  the  other  to  pay  a  moiety 

of  the  annuity.     In  another  case,  also,  Powell  v. ,  whether  accurate  or 

not  I  cannot  trace,  Lord  Camden  determined  in  favor  of  the  lien. 

In  Fawell  v.  Heelis,^  Lord  Bathurst's  opinion  certainly  was,  for  reasons 
best  stated  in  the  case  of  Nairn  v.  Prowse'  by  Sir  Samuel  Romilly,  that  the 
bonds  taken  by  the  vendor  furnished  evidence,  that  credit  was  not  given  to 
the  land  J  and,  therefore,  there  was  no  lien.  In  Beckett  y.  Cordley ,^  JjOT^ 
Thurlow  says,  it  was  compared  to  a  person  selling  an  estate,  and  not  receiving 
the  money ;  and,  therefore  there  is  a  lien ;  asserting  the  general  doctrine  as 
familiar,  but  distinguishing  that  case  upon  the  nature  of  the  transaction; 
younger  children  joining  the  eldest  in  a  mortgage;  discharging  the  estate  from 
their  portions;  and  by  their  consent  the  whole  money  being  paid  to  the  eldest 
son  :  the  lien  being  discharged  by  that  transaction. 

In  the  argument  of  Blachhurn  v.  Gregwn^  Lord  Kenyon  took  the  doctrine 
to  be  perfectly  clear;  and  it  is  not  possible  to  state  a  stronger  judicial  opinion 
than  Lord  Loughborough  expressed,  that  the  lien  does  exist,  though  it  is  not 
a  decision.  In  Smith  v.  Hihhard,^  it  was  insisted  that  the  delivery  of  pos- 
session, upon  payment  of  a  small  par]|;  of  the  money,  was  evidence  that  he 
meant  to  trust  to  the  personal  security ;  but  it  was  held  clear,  that  the  money 
contracted  to  be  paid  was  a  specific  lien  upon  the  premises.  The  contract  for 
payment  of  the  money  is  itself,  in  a  sense,  a  security  full  as  good  as  a  note.  I 
do  not  state,  as  an  authority,  what  appears  upon  this  subject  in  Austen  v.  Hal- 
sey,^  as  it  is  a  mere  dictum,  and  a  dictum  that  fell  from  me ;  but,  endeavoring 
to  state  this  doctrine  as  accurately  as  I  could,  I  see  I  expressed  it  in  these 
*words  :^"  "  That  the  vendor  has  a  lien  for  the  purchase-money,  while  ^  ^oiot 
the  estate  is  in  the  hands  of  the  vendee.  I  except  the  case  where 
upon  the  contract  evidently  that  lien  by  implication  was  not  intended  to  be 
reserved.^' 

In  the  case  of  Elliott  v.  Edwards,^^  this  is  the  doctrine  of  Lord  Alvanley,  a 
very  experienced  judge  in  equity,  with  reference  to  whom  I  may  say,  his 
judgments  will  be  read  and  valued  as  producing  great  information  and  instruc- 
tion to  those  who  may  practise  in  courts  of  equity  in  future  times.  He  there 
stat^g,  that,  if  a  man,  having  purchased  an  estate,  conveys  it  before  the  pur- 
chase-money has  been  paid,  a  court  of  equity  will  compel  the  person  to  whom 
the  estate  was  conveyed  to  pay  that  money,  provided  he  knew  at  the  time  he 
took  the  conveyance  that  it  had  not  been  paid. 

The  next  case  in  equity  is  Nairn  v.  Prowse,^^  before  the  Master  of  the 

1  Cited  Arab.  725  ;  1  Bro.  C.  C.  423. 

2  1  Bro.  C.  C.  423,  in  Blackburn  v.  Gregson.  »  Amb.  126,  in  Fawell  v.  Heelis. 
*  Amb,  724  ;  1  Bro.  C.  C.  422,  n.,  3rd  edit. ;  2  Dick.  485.  ^  6  Ves.  752. 

«  1  Bro.  C.  C.  353 ;  see  358.  7  i  Bro.  C.  C.  420.  ^  2  Dick.  730. 

«  6  Ves.  475.  "^  6  Ves.  483.  "  3  B.  &  P.  181 ;  see  183.  ^^  q  yes.  752. 
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Rolls,  in  which  it  was  contended  that  there  was  no  lien  ;  the  vendor  had  taken 
a  security  for  the  money,  payable  at  a  future  time,  and  during  the  interval  the 
vendee  might  have  sold  the  stock.  The  Master  of  the  Rolls,  in  his  judgment,  ad. 
mitting  the  general  doctrine  as  to  the  vendor's  lien,  observes  upon  the  question, 
whether  a  security  taken  will  be  a  waiver,  that  by  conveying  the  estate  without 
payment  a  degree  of  credit  is  given  to  the  vendee,  which  may  be  given  upon  the 
confidence  of  the  existence  of  such  lien ;  and  it  may  be  argued,  that  taking  a  note 
or  a  bond  cannot  materially  vary  the  case ;  a  credit  is  still  given  to  him,  and  may 
be  given  from  the  same  motive,  not  to  supersede  the  lien,  but  for  the  purpose  of 
ascertaining  the  debt,  and  countervailing  the  receipt  endorsed  upon  the  convey- 
ance. There  is  great  difl&culty  to  conceive  how  it  should  have  been  reasoned, 
almost  in  any  case,  that  the  circumstance  of  taking  a  security  was  evidence  that 
the  lien  was  given  up,  as  in  most  cases  there  is  a  contract  under  seal  for  payment 
of  the  money.  The  Master  of  the  Rolls,  having  before  observed  that  there  may 
be  a  security,  which  will  have  the  eifect  of  a  waiver,  proceeds  to  express  his 
r*2501  *opinion,  that,  if  the  security  be  totally  distinct  and  independent,  it 
will  then  become  a  case  of  substitution  for  the  lien,  instead  of  a  cre- 
dit given  on  account  of  the  lien ;  meaning,  that  not  a  security,  but  the  nature 
of  the  security,  may  amount  to  satisfactory  evidence  that  a  lien  was  not  in- 
tended to  be  reserved,  and  puts  the  case  of  a  mortgage  of  another  estate,  or 
any  other  pledge,  as  evidence  of  any  intention  that  the  estate  sold  shall  re- 
main free  and  unincumbered.  It  must  not,  however,  be  understood  that  a 
mortgage  taken  is  to  be  considered  as  a  conclusive  ground  for  the  inference 
that  a  lien  was  not  intended,  as  I  could  put  many  instances  that  a  mortgage 
of  another  estate  for  the  purchase-money  would  not  be  decisive  evidence  of  an 
intention  to  give  up  the  lien,  though,  in  the  ordinary  case,  a  man  has  always 
greater  security  for  his  money  upon  a  mortgage  than  value  for  his  money  upon 
a  purchase ;  and  the  question  must  be  whether,  under  the  circumstances  of 
that  particular  case,  attending  to  the  worth  of  that  very  mortgage,  the  infer- 
ence arises.  In  the  instance  of  a  pledge  of  stock,  does  it  necessarily  follow 
that  the  vendor,  consulting  the  convenience  of  the  purchaser  by  permitting 
him  to  have  the  chance  of  the  benefit,  therefore  gives  up-the  lien  which  he 
has  ?  Under  all  the  circumstances  of  that  case  the  judgment  of  the  Master 
of  the  Rolls  was  satisfied,  that  the  conclusion  did  follow ;  but  the  doctrine 
as  to  taking  a  mortgage,  or  a  pledge,  would  be  carried  too  far  if  it  is  under- 
stood, as  applicable  to  all  cases,  that  a  man  taking  one  pledge  therefore 
necessarily  gives  up  another^  which  must,  I  think,  be  laid  down  upon 
the  circumstances  of  each  case,  rather  than  universally.  In  the  case  of 
Hughes  v.  Kearney^  Lord  Redesdale  states  the  doctrine ;  and  the  proposi- 
tion is,  not  merely  that  the  vendor  might  have  security,  but  that  he  re- 
lied upon  it ;  and  a  note  or  bills  are  considered  not  as  a  security,  but  as  a 
mode  of  payment. 

From  all  these  authorities  the  inference  is,  first,  thatj  generally  speaking, 
there  is  such  a  lien  ;  secondly,  that  in  those  general  cases  in  which  there  would 

1  1  S.  &  L.  132. 
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he  the  lien,  as  "^between  vendor  and  vendee,  the  vendor  will  have  the  r*oK-(-| 
lien  against  a  third  person,  who  had  notice  that  the  money  was  not  ^ 

paid.  Those  two  points  seem  to  be  clearly  settled.  I  do  not  hesitate  to  say, 
that,  if  I  had  found  no  authority  that  the  lien  would  attach  upon  a  third  per- 
son, having  notice,  I  should  have  had  no  difficulty  in  deciding  that  upon 
principle,  as  I  cannot  perceive  the  difference  between  this  species  of  lien  and 
other  equities,  by  which  third  persons,  having  notice,  are  bound.  In  the 
case  of  a  conveyance  to  B.,  the  money  being  paid  by  A.,  B.  is  a  trustee;  and 
C.  taking  from  him,  and  having  notice  of  the  payment  by  A.,  would  also  be  a 
trustee,  and  many  other  instances  may  be  put. 

The  more  modern  authorities  upon  this  subject  have  brought  it  to  this  in- 
convenient state — that  the  question  is  not  a  dry  question  upon  the  fact, 
whether  a  security  was  taken,  but  it  depends  upon  the  circumstances  of  each 
case  whether  the  Court  is  to  infer  that  the  lien  was  intended  to  be  reserved, 
or  that  credit  was  given,  and  exclusively  given,,  to  the  person  from  whom  the 
other  security  was  taken. 

In  this  case,  having,  as  other  judges  have  had,  to  determine  this  question 
of  intention  upon  circumstances,  I  may  mistake  the  fair  result  of  the  circum- 
stances which  I  have  endeavored  to  collect.  I  must  say,  I  have  felt  from 
the  first,  that  there  is,  upon  the  part  of  the  plaintiff,  that  natural  justice  and 
equity,  which  excite  a  wish,  that  I  could  enforce  the  lien  throughout ;  but, 
first,  as  to  the  annuities,  I  am  persuaded,  that  with  reference  to  that  part  of 
the  case  involving  the  question  of  lien  as  to  the  consideration,  or  any  part  of 
it,  or  any  sum  of  money,  the  quantum  of  which  is  to  be  estimated  with  refer- 
ence to  the  present  value,  or  the  past  or  future  payments,  this  is  a  case  in 
which  the  plaintiff  intended  to  rely  entirely  upon  the  personal  security,  the 
bond  for  £20,000 ;  and  that  was  the  conception  of  Martindale  also ;  by  whose  de- 
fault of  payment,  therefore,  the  estate  is  not  now  subject  to  the  lien  in  respect 
of  the  consideration  of  the  annuities,  or  any  allowance  in  respect  of  it.  See 
how  it  ^stands.  In  1790,  the  plaintiff,  as  principal,  and  Martindale,  r:j«oco-i 
as  surety,  being  engaged  in  an  obligation,  which  I  understand  to  be  a 
personal  one,  for  these  annuities,  agree  to  change  situations ',  Martindale  to 
be  the  principal,  and  the  plaintiff  to  be  surety ;  in  consideration  of  which  the 
plaintiff  agrees  to  give  £9000,  secured  by  a  mortgage.  It  rests  upon  that 
until  1793,  when  the  transaction  takes  this  course  ;  that  Martindale  shall  be 
no  longer  a  mortgagee,  but  owner  of  the  reversion  in  fee,  and,  which  is  mate- 
rial, of  the  reversion,  expectant  upon  the  plaintiff's  life  estate.  The  annui- 
ties remain  upon  the  old  footing;  that  is,  some  payments  were  made,  or 
arrears  accrued,  between  1792  and  1793,  and  payments  were  to  arise  from 
time  to  time.  The  value  given  to  Martindale,  in  1792,  by  the  mortgage  of 
£9000,  for  taking  the  liability  upon  himself,  was  a  value  which  merely,  by 
by  the  lapse  of  time,  between  1792  and  1793,  must  have  varied.  If  the  an- 
nuities had  been  paid,  there  must  have  been  a  difference  in  the  estimation  ; 
also,  de  anno  in  annum,  the  value  was  decreasing,  not  only  as  the  annuities 
were  wearing  out,  but  also  as  the  number  of  the  annuitants  was  decreasing  by 
death.     It  is  impossible,  it  is  not  natural,  to  suppose,  that  parties  dealing  for 


348  vendor's    lien. 


the  consideration  of  annuities  and  the  purchase  of  a  reversion,  which  might 
not  take  effect  in  possession  until  all  the  annuitants  were  dead,  relied  on  that 
reversion  as  security,  in  addition  to  the  indemnity  by  the  bond  for  £20,000  ; 
in  the  original  transaction  the  estate  being  pledged  for  the  sum  of  £9000,  as 
if  actually  paid. 

Then,  as  to  the  lien,  for  what  is  it  ?  Is  it  for  the  original  sum  ?  That  it 
cannot  in  justice  be.  Is  it  for  future  payments — that,  one  sum  being  paid,  it 
does  not  attach  ?  another  sum  not  being  paid,  it  does  attach  ?  a  charge 
upon  the  reversion  arising  from  time  to  time,  accordingly  as  these  payments 
are,  or  are  not,  made  ?  And  is  that  inference  to  be  drawn  where  a  convey- 
ance was  executed  without  the  least  notice  of  such  an  intention — a  security 
taken,  not  of  itself  sufficient  to  exclude  the  purpose  of  such  a  lien  ?  but  the 
r  *95Q"|  nature  of  the  subject,  connected  *with  the  fact  of  that  security  taken, 
is  decisive  proof  against  such  an  intention;  and  it  appears  accordingly 
in  the  other  cause,  Symmons  v.  RanMn,  that  Mackreth  and  Martindale 
joined  in  the  conveyance  to  Coutts,  to  secure  an  annuity  of  £2000,  without 
the  least  reference  to  such  an  intention. 

I  admit,  that  the  opinion  of  Lord  Loughborough,^  that  the  case,  before  Lord 
Camden,^  went  upon  the  ground  of  lien,  is  an  authority  very  considerably 
against  my  opinion ;  and  I  cannot  say  upon  what  the  case  did  proceed,  if  not 
upon  that  ground;  as  the  estate,  given  by  the  wife  to  her  husband  for  his  life, 
after  her  own  death,  if  not  affected  by  the  lien,  could  not  be  bound  to  pay  the 
annuity.  If  that  case  is  accurately  represented  Lord  Camden's  opinion  seems 
to  have  been,  that  the  mere  circumstance  of  an  estate  given  in  consideration 
of  an  annuity,  with  a  bond,  would  not  prevent  the  lien  attaching  from  time  to 
time ;  and,  so  understanding  it,  I  cannot  bring  my  mind  to  the  conclusion  that 
it  is  an  authority  which  ought  to  lead  me  to  determine,  that,  with  reference  to 
these  annuities,^  there  is  a  lien,  either  for  the  original  value,  the  present  value, 
or  the  future  payment,  which  may  or  may  not  become  due. 

As  to  the  other  part  of  the  case,  I  have  considered  long,  whether  the  con- 
clusion is  just,  that,  not  meaning  to  have  a  lien,  as  I  think  this  party  did  not, 
with  regard  to  the  annuities,  he  should  mean  to  have  a  lieji  as  to  the  sum  of 
money  due  to  Manners.  My  individual  opinion  is,  that  the  intention  was  the 
same  as  to  both ;  but,  with  regard  to  the  latter,  the  cases  authorize  the  lien ; 
unless  it  is  destroyed  by  particular  circumstances,  which  do  not  exist  here. 
That  sum  is  precisely  in  the  condition  of  a  part  of  the  consideration,  not  paid; 
and  then  the  inference  in  equity,  unless  there  are  strong  circumstances,  getting 
over  it,  is,  that  a  lien  was  intended.  This  comes  very  near  the  doctrine  of  Sir 
Thomas  Clarke,"  which  is  very  sensible ;  that,  where  the  conveyance,  or  the 
payment,  has  been  made  by  surprise,  there  shall  be  a  lien.  This  plaintiff 
understood  at  the  time  of  the  conveyance,  *that  this  money  was  to  be 
L  J  paid  on  his  account  to  Manners;  which  is  the  same  as  if  it  was  to  have 
been  paid  to  himself,  and  was  not  paid ;  and  then  the  only  question  is,  whether, 


1  See  Blackburn  v.  Gregson,  1  Bro.  C.  C.  420. 

2  Tardiffe  v.  Scrughan,  stated  1  Bro.  C.  C.  423. 
8  Burgess  v.  Wheate,  1  Black.  150. 
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as,  from  the  special  circumstances  as  to  the  value  and  nature  of  the  annuities, 
I  am  to  infer  that  a  lien  was  not  intended  as  to  them,  I  must  make  the  same 
inference  with  respect  to  this  gross  sum ;  as  to  which,  if  the  annuities  were 
not  mixed  with  the  transaction,  the  doctrine  of  equity  is,  that  the  lien  would 
attach.     As  to  that  sum,  my  judgment  is,  that  the  plaintiff  has  a  lien. 

It  is  contended,  that  there  are  other  circumstances  in  this  case ;  that  the 
defendant,  Symmons,  has  a  conveyance  of  the  estate  without  notice ;  or,  rather, 
a  contract ;  as  he  had  notice  at  the  time  of  the  conveyance.  It  is  not  necessary 
to  go  into  the  doctrine  as  to  the  effect  of  notice  at  the  time  of  the  contract,  or 
at  the  time  of  payment  of  the  money ;  though  there  is  no  doubt  the  defendant, 
when  he  took  his  conveyance,  had  notice  from  the  recitals  in  his  title-deed  of 
Mackreth's  rights  and  Martindale's  obligations,  as  vendor  and  vendee.  Neither 
is  it  necessary  to  go  into  the  consideration  of  another  argument ;  that  the 
defendant's  money  was  not  originally  lent  upon  the  faith  of  the  land.  There 
is  a  great  difference  between  the  effect  of  a  judgment,  as  attaching  upon  the 
land,  and  a  special  agreement  by  a  creditor  for  a  security  upon  the  land.  It 
is  not,  however,  necessary  to  determine  such  questions ;  as  neither  the  plaintiff 
nor  the  defendant,  Symmons,  has  the  legal  estate,  which  appears  in  the  other 
cause,  Sj/mmons  v.  Rankin,  to  be  in  Coutts,  under  the  conveyance  of  1793,  in 
which  Martindale  and  Mackreth  joined;  and  then,  between  equities,  the  rule 
^'  Qui  prior  est  tempore  potior  est  jure,^'  applies. 

The  result  of  this  case  is,  that  the  bill  must  be  dismissed  as  it  regards  the 
annuities,  and  is  right  as  to  the  other  part  of  the  claim ;  and,  being  right  in 
one  point,  and  wrong  in  the  other,  the  decree  must  be  without  costs. 


*This  case  was  mentioned  by  way  of  motion  to  vary  the  minutes,  ^^^rp-^ 
upon  a  misunderstanding  as  to  the  costs. 

Lord  Chancellor  Eldon,  having  repeated  the  ground  upon  which  no 
costs  were  given,  made  the  following  additional  observations  : — 

Since  the  judgment  was  pronounced,  I  have  met  with  a  case  which  was  not 
cited  in  the  argument,  but  is  referred  to  in  Mr.  Sugden's  work,^  which  seems 
to  me  to  be  a  book  of  considerable  merit,^  in  which  this  subject  is  considered 
with  much  attention,  and  he  comes  to  a  conclusion  different  from  mine.  I 
looked  into  the  Register's  Book  for  that  case,  the  name  of  which  I  do  not 
recollect ;  and  it  does  seem  to  me  that  his  inference  is  not  the  necessary  infer- 
ence, arising  from  the  circumstances  of  that  case,  as  I  find  it  in  the  Register's 
Book.  I  mention  this,  to  show  that  I  have  not  withdrawn  from  the  opinion  I 
have  expressed  upon  this  subject;  as  to  which,  conceiving  it  to  be  of  great 
importance,  I  should,  if  convinced,  be  very  ready  to  retract;  but,  having 

1  The  case  alluded  to  by  the  Lord  Chancellor  appears  to  be  Comer  v.  Walkley,  stated 
356,  2nd  edit;  465,  866,  11th  edit.,  Sudg.  V.  &  P. 

2  The  work  on  Vendors  and  Purchasers,  the  13th  edition  of  which  appeared  this  year, 
(1857.) 
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endeavored  to  collect  all  the  doctrine  of  the  Court  upon  it,  I  am  sure  I  am 
right  in  that.     I  wish  I  was  as  sure  in  the  application  of  the  evidence. 


In  the  important  and  leading  case  of  MacJcreth  v.  Symmons,  Lord  Eldon,  in 
his  elaborate  and  learned  judgment,  very  fully  examines  the  authorities  upon 
the  doctrine  of  the  vendor's  equitable  lien  for  unpaid  purchase-money.  The 
doctrine  itself,  which  at  the  present  day  is  seldom,  if  ever,  brought  into  dis- 
pute, is  thus  stated  by  Lord  Eldon  in  the  principal  case  : — "  Where,"  observes 
his  Lordship,  ^^  the  vendor  conveys,  without  more,  though  the  consideration  is 
upon  the  face  of  the  instrument  expressed  to  be  paid,  and  by  a  receipt  endorsed 
upon  the  back,  if  it  is  the  simple  case  of  a  conveyance,  the  money,  or  part  of 
it,  not  being  paid,  as  between  the  vendor  and  the  vendee,  and  persons  claiming 
as  volunteers,  upon  the  doctrine  of  this  Court,  which,  when  it  is  settled,  has 
the  effect  of  a  contract,  though  perhaps  no  actual  contract  has  taken  place,  a 
lien  shall  prevail  -,  in  the  one  case,  for  the  whole  consideration ;  in  the  other, 
for  that  part  of  the  money  which  was  not  paid.  See  also.  Chapman  v.  Tan- 
ner^ 1  Yern.  267;  Austen  v.  Halsey,  6  Yes.  475. 

r  *9'^fi1  *The  lien  also  attaches  if  possession  of  the  estate  has  been  delivered 
to  the  purchaser,  although  there  has  been  no  conveyance  of  it  to  him, 
(^Smiih  V.  Hihhard,  2  Dick.  730 ;  Charles  v.  Andrews,  9  Mod.  153 ;  To'pham 
v.  Constantine,  Taml.  135 ;  Evans  v.  Tweedy j  1  Beav.  55 ;)  and  upon  copy- 
holds and  leaseholds,  as  well  as  freeholds :  (  Winter  v.  Lord  Anson,  3  Russ. 
492 ;  Matthew  v.  Bowler,  6  Hare,  110.) 

When,  however,  the  vendor  has  taken  from  the  purchaser  a  security  for  the 
unpaid  purchase-money,  the  question  arises,  whether  that  amounts  to  an  aban- 
donment of  the  lien ;  for  its  existence  must  be  decided,  not  as  a  dry  question 
of  fact,  whether  a  security  was  taken,  for  the  mere  taking  of  a  security  is  not 
a  waiver  of  the  lien,  but  it  depends  upon  the  circumstance  of  each  case,  whether 
the  Court  is  to  infer,  that  the  lien  was  intended  to  he  reserved,  or  that  credit 
was  given,  and  exclusively  given,  to  the  person  from  whom  the  security  was 
taken. 

The  inconvenience  of  such  a  doctrine,  so  unsatisfactory  and  productive  of 
litigation,  may  well  have  caused  Lord  Eldon  to  observe,  in  the  principal  case, 
"  that  it  would  have  been  better  at  once  to  have  held,  that  the  lien  should 
exist  in  no  case,  and  the  vendor  should  suffer  the  consequences  of  his  want  of 
caution ;  or  to  have  laid  down  the  rule  the  other  way  so  distinctly,  that  a  pur- 
chaser might  be  able  to  know,  without  the  judgment  of  a  court,  in  what  cases 
it  would,  and  in  what  cases  it  would  not,  exist. 

It  is  now  settled,  that  a  mere  personal  security  for  the  purchase-money,  as 
a  bond,  {Hearle  v.  Botelers,  Cary,  35,  and  Winter  v.  Anson,  3  Russ.  488,  re- 
versing the  decision  of  Sir  J.  Leach,  Y.  C,  1  S.  &  S.  434,)  a  bill  of  exchange, 
{Hughes  v.  Kearney,  1  S.  &  L.  136;  Teed  v.  Carruthers,  2  Y.  &  C.  C.  C.  31; 
Grant  v.  Mills,  2  Y.  &  B.  306,)  or  a  promissory  note,  {Gibbons  v.  Baddall, 
2  Eq.  Ca.  Abr.  682,  n. ;  Hughes  v.  Kearney,  1  S.  &  L.  132;  Ex  parte  Peahe, 
1  Madd.  346 ;  Ex  parte  Loaring,  2  Rose,  79,)  will  not,  without  more,  be 
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sufficient  evidence  of  the  intention  of  the  vendor  to  give  credit  exclusively  to 
the  purchaser,  or  to  his  security,  so  as  to  take  away  the  lien. 

In  Winter  v.  Lord  Anson,  1  S.  &  S.  434,  there  was  an  agreement  for  the 
sale  of  an  estate,  by  which  it  was,  amongst  other  things,  agreed  that  the 
amount  of  the  consideration-money  should  be  secured  by  the  bond  of  the  pur- 
chaser to  the  vendor,  with  interest  at  4:1.  per  cent.,  and  should  remain  so  se- 
cured, during  the  life  of  the  vendor,  on  the  regular  payment  of  interest.  A 
conveyance  was  executed,  in  pursuance  of  the  agreement,  and  in  considera- 
tion of  the  purchase-money  therein  expressed  to  have  been  paid,  and  the  ven- 
dor's ^receipt  was  indorsed  upon  it.  Part  only  of  the  purchase-money  r>ic9R7-i 
had,  in  fact,  been  paid,  and  the  residue  was  secured  by  bond  condi-  '-"'-' 
tioned  to  be  void  on  payment  by  the  vendee,  to  the  executors,  administrators, 
or  assigns  of  the  vendor,  of  the  residue  of  the  purchase-money  within  twelve 
months  next  after  the  decease  of  the  vendor,  with  interest  at  £4  per  cent. 
Sir  J.  Leach,  M.  R.,  although  he  at  first  decided  in  favor  of  the  lien,  after- 
wards decided  against  it,  upon  the  ground  that  the  case  was,  in  principle,  the 
same  as  if  the  conveyance  had  stated  the  real  contract  of  the  parties ;  and 
that,  by  the  effect  of  that  contract,  the  vendor  agreed  to  part  with  his  estate 
in  consideration  of  the  hond  for  the  future  payment  of  the  price ;  and  that, 
when  such  bond  was  executed,  the  estate  passed  to  the  vendee  in  equity,  as 
well  as  at  law.  "  Suppose,"  observed  his  Honor,  "  it  had  been  expressed  in 
this  conveyance,  that  the  pgrice  was  not  to  be  paid  until  the  death  of  the  ven- 
dor, and  there  had  been  a  covenant  on  the  part  of  the  purchaser  then  to  pay 
the  amount,  and  to  pay  the  interest  in  the  meantime;  could  it  then  have  been 
said  that  it  appeared  by  this  deed  that  the  vendor  had  contracted  not  to  part 
with  his  estate  until  the  actual  payment  of  the  price  ?  Would  it  not  rather 
have  been  the  true  effect  of  the  language  of  the  conveyance  in  such  case, 
that  the  vendor  had  contracted  to  part  with  his  estate  presently,  and  not  in 
consideration  of  the  actual  immediate  payment  of  the  price,  but  in  considera- 
tion of  the  covenant  for  the  future  payment  of  that  sum,  with  interim  interest; 
and  that  having,  therefore,  the  covenant,  which  was  the  consideration  bar- 
gained for,  the  estate  must  pass  by  the  conveyance  in  equity,  as  well  as  at 
law?''  This  decision  was  reversed  by  Lord  Lyndhurst,  who  held,  that  the 
circumstance,  that  the  money  was  secured  to  be  paid  at  a  future  day,  did  not 
affect  the  lien.  "  I  do  not  think,"  said  his  Lordship,  ^^  that  the  lien  is  af- 
fected by  the  fact  of  the  period  of  payment  being  dependent  on  the  life  of 
the  vendor.  That  circumstance  does  not  appear  to  me  to  afford  such  clear  and 
convincing  evidence  of  the  intention  of  the  vendor  to  rely,  not  upon  the  se- 
curity of  the  estate,  but  solely  upon  the  personal  credit  of  the  vendee,  as 
would  be  necessary  in  order  to  get  rid  of  the  lien.  It  would  not  be  incon- 
sistent with  an  express  pledge  -,  and  I  do  not  perceive  why  it  is  at  variance 
with  the  lien  resulting  from  the  rules  of  a  court  of  equity :"  3  Russ.  488. 
An  appeal  was  lodged  in  the  House  of  Lords  against  this  decision,  but  it  was 
afterwards  withdrawn :  Sugd.  Y.  &  P.  258,  11th  edit. 

Where  an  estate  is  conveyed,  in  consideration  of  an  annuity,  the  vendor 
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r*2581  ^^^^  ^^yQ  a  lien  upon  the  land  for  the  annuity,  although  a  *bond  or 
covenant  is  given  to  secure  the  payment  of  the  annuity.  See  Tardiffe 
V.  Scrugharij  1  Bro.  C.  C.  423,  where  Lord  Camden's  opinion  seems  to  have 
been,  that  the  mere  circumstance  of  an  estate  being  given  in  consideration  of 
an  annuity,  with  a  bond,  would  not  prevent  the  lien  attaching  from  time  to 
time :  Blachhurn  v.  Gregson,  1  Bro.  C.  C.  420.  In  Clarke  v.  Royle,  3  Sim. 
502,  Sir  L.  Shad  well,  V.  C,  is  reported  to  have  said,  that  it  appeared  to  him 
that  Lord  Eldon,  in  Mackreth  v.  Si/mmons,  had  expressly  overruled  the  deci- 
sion of  Lord  Camden  in  Tardiffe  v.  Scrughan.  However,  in  Buckland  v. 
Pocknell,  13  Sim.  412,  his  Honor,  in  allusion  to  what  he  was  reported  to  have 
said  in  Clarke  v.  Royle,  observes :  ^'  I  think  that,  if  that  were  said  in  those 
very  terms,  it  was  said  too  strongly ;  because  it  cannot  be  said  that  my  Lord 
Eldon  did  overrule  Tardiffe  v.  Scrughan ;  although  I  think  that  it  may  be 
fairly  inferred  from  the  remarks  that  he  made  upon  that  case,  in  his  judgment 
in  Mackreth  v.  Symmons,  that  he  was  not  satisfied  with  the  decision  in  all  its 
parts.  He  shows,  as  it  strikes  me,  an  inclination  to  criticise  it,  and  to  escape 
from  it,  if  the  cfrcumstances  of  the  case  before  him  would  allow  him  to  do  so. 
But  I  do  not  wish  it  to  be  understood  to  be  my  opinion,  that  he  overruled  it 
point  blank."  In  the  case  of  Matthew  v.  Bowler,  6  Hare,  110,  where  there 
was  a  sale  and  assignment  of  a  life  interest  in  leaseholds  in  consideration  of 
a  weekly  sum,  to  be  paid  to  the  vendor  during  her  life,  with  a  covenant  hy 
the  purchaser,  for  himself,  his  heirs,  executors,  and  administrators,  to  make 
the  weekly  payment  to  the  vendor,  and  to  repair  and  insure  the  premises,  and 
otherwise  perform  the  covenants  in  the  lease ;  it  was  held,  by  Sir  James 
Wigram,  V.  C,  that  the  vendor  was  entitled  to  a  lien  on  the  life  interest  in 
the  leaseholds,  which  was  the  subject  of  the  assignment  for  the  weekly  pay- 
ment. His  Honor  said,  "  That,  if  the  case  of  Tardiffe  v.  Scrughan  was  not 
approved,  it  certainly  was  not  overruled  by  Lord  Eldon.  The  case  had  been 
much  considered  by  Sir  Edward  Sugden ;  and  it  was  clear  that  his  opinion 
was,  that  the  lien  in  such  a  case  ought  to  be  sustained.  He  should  be  most 
reluctant  to  come  to  a  different  conclusion.  He  was  of  opinion,  in  this  case, 
that  the  plaintiff  was  entitled  to  the  lien  claimed  by  her  bill.  The  purpose  of 
the  covenants  in  the  deed  to  uphold  the  property  could  sc'arcelybe  understood, 
unless  the  property  was  intended  to  constitute  a  security.'' 

Upon  examining  carefully  that  branch  of  the  principal  case  which  relates 
to  the  lien  claimed  for  the  annuities,  it  will  be  found,  notwithstanding  the 
ambiguity  of  Lord  Eldon' s  language,  that  it  may  be  reconciled  with  Tardiffe 
r*95Q1  *^'  ^^^'^^^^^  ^^^  Mattheiu  v.  Bowler ;  for  Lord  Eldon  did  not,  as  a 
'-  "^  bare  abstract  point  of  law,  decide  that  there  is  no  lien  where  an  estate 
is  sold  in  consideration  of  an  annuity  secured  by  a  bond  or  covenant ;  but  he 
considered  that  the  special  circumstances  of  the  case  showed  that  the  vendor 
intended  to  rely  upon  the  personal  security,  viz.,  the  bond  for  £20,000,  and 
that  such  was  the  conception  also  of  the  vendee.  The  principle,  therefore, 
upon  which  that  branch  of  Mackreth  v.  Symmons  was  decided,  is  certainly 
correct ;  but  it  has  been  doubted  by  an  eminent  wriler,  whether  the  circum- 
stances of  the  case  were  such  as  justified  Lord  Eldon  in  coming  to  the  con- 
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clusioD,  that  it  was  the  intention  of  the  vendor  to  rely  upon  the  personal  se- 
curity, and  thus  discharge  the  lien  for  the  annuities.  See  Sugd.  V.  &  P.  869, 
11th  edit. 

In  ClarJce  v.  Royle,  3  Sim.  499,  the  conveyance  vras  made  in  consideration 
of  the  vendee  entering  into  covenants  therein  contained  for  payment  of  an  an- 
nuity to  'the  vendor,  and  3000?.  to  certain  persons  in  the  event  of  the  vendee^ s 
marrying.  Sir  L.  Shadwell,  Y.  C,  distinguishing  the  case  from  Tardiffe  v. 
JScrughan,  held,  that  there  was  no  lien,  on  the  ground  that  the  deed  plainly 
marked  out,  that  the  consideration  on  the  one  side,  was  the  conveyance  of  the 
estate,  and,  on  the  other,  the  entering  into  the  covenants.  "  Why,^'  he  asked, 
''am  I  to  declare,  that,  in  respect  of  this  annuity,  and  of  the  sum  which  is 
payable  on  a  contingency,  and  which,  therefore,  never  may  be  payable,  there 
is  to  be  a  lien  on  the  purchased  estates  ?  Why  should  I  go  further  than  any 
of  the  cases  that  have  been  hitherto  decided  upon  the  subject  of  lien  on  pur- 
chased estates,  and  do  that  which  appears  to  be  contrary  to  the  intention  of 
the  parties  ?  I  consider  that  this  case  is  decided  by  the  authority  of  Winter  v. 
Lord  Anson.''  It  may  be  here  remarked,  that  the  yice-Chancellor  does  not 
appear  to  have  been  aware  that  the  decision  of  Sir  J.  Leach  had  been  reversed 
by  Lord  Lyndhurst.  However,  it  is  presumed  that  Clarke  v.  Royle  is  still  a 
binding  authority,  because  there  a  case  actually  arose  similar  to  that  which 
Sir  J.  Leach  assumed,  though  wrongly,  to  exist  in  Winter  v.  Lord  Anson.  In 
that  case,  the  conveyance,  though  expressed  to  be  made  in  pursuance  of  the 
agreement,  (which,  however,  was  to  take  a  bond,  and  not  a  covenant,)  did  not 
otherwise  refer  to  it,  and  was  expressed  to  be  made,  not  in  consideration  of  the 
agreement,  but  in  consideration  of  a  sum  of  money.  In  Clarke  v.  Royle,X\iQ 
conveyance  was  in  consideration  of  certain  covenants  being  entered  into  by  the 
purchaser ;  the  covenants,  therefore,  plainly  formed  the  consideration,  and  the 
lien  was  gone. 

Upon  the  same  principle  it  has  *been  held,  that,  where  a  receipt 
was  given  by  the  vendor  for  a  bond,  as  the  consideration  for  an  estate,  ■-  "  J 
the  lien  was  gone  ;  thus,  in  Parrott  v.  Sweetland,  3  My.  &  K.  655,  a  daughter 
conveyed  her  remainder  in  fee  in  an  estate  to  her  father,  who  was  tenant  for 
life,  subject  to  a  mortgage,  in  consideration  of  his  entering  into  a  covenant  to 
indemnify  her  against  the  mortgage,  and  in  consideration  of  3000Z.  advanced, 
or  agreed  to  be  advanced  or  secured  to  her,  in  contemplation  of  her  intended 
marriage,  upon  the  terms  expressed  in  a  bond  hearing  even  date  therewith.  On 
the  indenture  of  release  was  endorsed  a  receipt  signed  by  the  daughter,  as  fol- 
lows : — ''  Received,  on  the  day  and  year  first  written,  of  and  from  the  within- 
named  J.  P.,  a  bond  for  the  sum  o/*3000?.,  being  the  full  consideration  within 
expressed  to  be  given  by  him;''  and  the  condition  for  making  void  the  bond 
was,  upon  payment  to  his  daughter  and  her  intended  husband  of  an  annuity 
for  their  lives,  and  of  3000?.  in  certain  events.  Sir  J.  Leach,  M.  R.,  decided 
against  the  lien,  observing  that  it  was  plain  that  it  was  not  a  case  of  a  security, 
but  a  substitution  for  the  price  which  the  vendor  had  agreed  to  accept,  and 
that  the  lien  for  the  purchase-money  was  consequently  discharged.  This 
decision  was  affirmed  by  the  Lords  Commissioners,  Sir  L.  Shadwell  and  Mr. 
VOL.  r.— 23 
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Justice  Bosanquet.  Sir  L.  Shadwcll  thought  that,  although  the  appeal  liad 
been  argued  as  if  it  were  a  naked  case  of  vendor  and  purchaser,  it  appeared  to 
be  a  sort  of  family  arrangement  between  a  father,  daughter,  and  her  intended 
husband,  utterly  inconsistent  with  the. notion  of  a  payment  of  purchase-money ; 
and  that  it  was  obvious  that  the  parties  did  not  treat  the  consideration  as  a 
mere  sum  of  3000^. ;  that  the  receipt  was  for  the  bond,  and  not  for  the  3000/. ; 
and  it  appeared,  therefore,  that  the  parties  were  bargaining  for  a  security,  and 
not  a  stipulated  sum,  and  consequently  no  lien  arose,  because  the  vendor  had 
actually  received  the  consideration. 

So,  likewise,  in  Buchland  v.  Pocknellj  13  Sim.  406,  where  A.  agreed  to  sell 
an  estate  to  B.  for  an  annuity  of  200/.,  to  be  paid  to  him  for  his  life,  and  an 
annuity  of  92/.,  to  be  paid  after  his  decease  to  his  son,  and  B.  was  to  pay  off 
a  mortgage  to  which  the  estate  was  subject.  Accordingly  B.  executed  a  deed, 
by  which  he  granted  the  annuities  to  A.  and  his  son,  and  covenanted  to  pay 
them  ;  and  by  a  conveyance  of  even  date,  but  executed  after  the  annuity  deed, 
after  reciting  the  annuity  deed,  A.  and  the  mortgagee,  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  premises  and  of  the  annuities  having 
been  so  granted  as  thereinbefore  recited,  and  of  the  payment  of  the  mortgage- 
^  money,  conveyed  the  *estate  to  B.      Upon  the  death  of  A.,  his  son's 

L  ""  -1  annuity,  which  had  been  assigned  to  the  plaintiJGf,  became  in  arrear. 
Sir.  L.  Shadwell,  Y.  C,  held  that  there  was  no  lien  for  the  annuity.  "  The 
question,'^  observes  his  Honor,  "  is  whether  it  does  not  appear,  on  the  face  of 
the  deeds,  that  the  party  who  contracted  to  sell  the  land  has  got  that  which  he 
contracted  to  have.  Adverting  to  the  mode  in  which  the  conveyances  are 
made,  my  opinion  is,  that  it  would  be  quite  wrong,  because  it  would  be  con- 
trary to  what  appears  to  have  been  the  agreement  of  the  parties,  to  hold,  that, 
after  the  deeds  were  executed,  any  lien  remained  for  the  annuities.  As  there 
was  a  separate  instrument,  which  was  executed  first,  which  contained  a  dis- 
tinct grant  of  the  two  annuities,  and  covenants  for  payment  of  them;  and  as 
the  conveyance  was  made  expressly  in  consideration  of  that  deed ;  and  as  it 
was  part  of  the  express  stipulation  that  the  mortgage-money  should  be  paid 
off,  and,  consequently,  that  the  mortgagee  should  convey  his  legal  estate  to 
the  purchaser,  it  would  be  quite  inconsistent  with  the  mode  in  which  the  par- 
ties have  dealt,  to  say  that  there  is  still  an  ulterior  latent  equity,  for  the  pur- 
pose of  securing  the  annuity  in  a  manner  in  which  neither  party  ever  thought 
that  it  was  to  be  secured ;  and  it  is  evident  that  they  did  not  think  that  it  was 
to  be  so  secured,  from  their  having  taken  a  specific  security  for  it.  In  the 
case  of  Parrott  v.  Sweetland,  which  came  before  me  and  Mr.  Justice  Bosau- 
quet,  when  we  had  the  honor  of  being  Commissioners  of  the  Great  Seal,  we 
affirmed  the  judgment  of  Sir  J.  Leach,  in  a  case  where  the  course  of  the  trans- 
action showed  that  the  party  had  got  that  for  which  he  bargained. '' 

So,  likewise,  in  Dixon  v.  Gayfere,  (17  Beav.  421 ',  21  Beav.  118,)  where 
the  purchaser  contracted  to  buy  an  estate  from  the  vendor,  and  upon  an  as- 
signment being  made  to  grant  to  the  vendor  an  annuity  of  50/.  per  annum, 
during  three  lives,  ^Uo  be  secured  by  bond,''  Sir  John  Romilly,  M.  R., 
held,  that  the  vendor  had  no  lien  on  the  estate  for  payment  of  the  annuity. 
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'^The  case  oi  Buckland  v.  Pochnellj'  said  liis  Honor,  ^^  appears  to  me  to  be 
very  near  the  present.  ...  It  appears  to  me  tlie  mode  of  carrying  the  con- 
tract in  the  present  case  into  effect  is  this  : — By  a  separate  and  independent 
instrument  the  vendor  should  convey  the  land,  and,  in  consideration  of  that 
conveyance,  the  purchaser  should  secure  the  annuity  by  his  bond.  .  .  .  This 
result  does  not  appear  to  me  to  militate  with  the  case  of  Winter  v.  Lord  Anson, 
(3  Russ.  488,)  nor  do  I  dispute  the  authority  of  that  case.  In  fact^  both  the 
cases  of  Clarke  v.  Royle,  (3  Sim.  499,)  and  BucMand  v.  Pochnell,  are  distin- 
guished from  that ;  and  one  of  the  *grounds  on  which  the  Yice-Chan- 
cellor  of  England  went,  in  BucMand  v.  Pochnell,  was,  that  it  would  L  -^  "J 
be  quite  inconsistent  with  the  mode  in  which  the  parties  had  dealt,  to  say  that 
there  should  be  a  lien  for  the  purchase-money  during  the  lives  of  the  annui- 
tants." See  also  Dyhe  v.  Kendall,  2  De  G.  Mac.  &  G.  209;  Stuart  v.  Fergu- 
son, Hayes,  Ir.  Exch.  Rep.  452. 

From  the  foregoing  cases  we  may  conclude,  that,  although  the  mere  giving 
of  a  bond,  bill  of  exchange,  promissory  note,  or  covenant,  for  the  purchase- 
money,  or  the  granting  of  an  annuity  secured  by  a  bond  or  a  covenant,  will 
not  be  sufficient  to  discharge  the  equitable  lien,  yet  where  it  appears  that  the 
note,  bond,  covenant,  or  annuity  was  substituted  for  the  consideration-money, 
and  was,  in  fact,  the  thing  bargained  for,  the  lien  will  be  lost. 

An  actual  agreement,  though  by  parol,  to  accept  a  security,  and  rely  upon 
it  alone,  will,  it  seems,  discharge  the  vendor's  lien  for  unpaid  purchase-money. 
See  1  S.  &  S.  445,  where  Sir  John  Leach  observes,  "  That  it  is  the  vendor 
who  in  the  first  place  attempts  to  raise  an  equity  against  the  allegation  of  the 
deed ;  and  if  the  vendor  be  permitted  to  repel  the  effect  of  the  deed,  by  show- 
ing that  the  price  was  not  paid,  it  must  necessarily  follow  that  the  vendee 
must  be  at  liberty  to  disclose  the  whole  truth,  and  to  explain  the  reason  why 
that  payment  was  not  made." 

If  a  vendor,  who  knows  the  purchase-money  is  trust-money,  suffers  one  of 
the  trustees  to  retain  part  of  it,  without  the  knowledge  of  the  co-trustees  or 
the  cestuis  que  trust,  he  has  no  lieu  on  the  estate  for  the  part  so  retained : 
White  V.  Wakefield,  7  Sim.  401 ;  and  see  Price  v.  Blakemore,  6  Beav.  507. 

Where  there  was  a  stipulation  that  the  purchaser  should  be  paid  within  two 
years  after  a  re-sale,  it  was  held  that  the  vendor's  lien  was  gone  :  Ex  parte 
Parkes,  1  G.  &  J.  228. 

It  has  been  held,  that,  if  a  vendor  take  a  totally  distinct  and  independent 
security  for  the  unpaid  purchase-money,  it  will  then  become  a  case  of  substi- 
tution for  the  lien,  instead  of  a  credit  given.  Thus,  in  JSfairn  v.  Prowse,  6 
Ves.  752,  Sir  William  Grant,  M.  R.,  held,  that  a  vendor's  equitable  lien  upon 
an  estate,  for  the  purchase-money,  was  lost  by  his  taking,  as  a  special  security, 
a  long  annuity  of  100^.  a-year,  by  way  of  a  pledge.  "  Suppose,"  said  his 
Honor,  '^  a  mortgage  was  made  upon  another  estate  of  the  vendee,  will  equity, 
at  the  same  time,  give  him  what  is  in  effect  a  mortgage  upon  the  estate  he 
sold;  the  obvious  intention  of  burthening  one  estate  being,  that  the  other 
shall  remain  free  and  unincumbered  ?  Thoush  in  that  case  the  vendee  would 
be  a  creditor,  if  the  mortgage  proved  deficient,  yet  he  would  not  be  a  creditor 
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^  by  Hon  upon  the  *estate  he  had  conveyed  away.     The  same  rule  must 

L  "^  -■  hold  with  regard  to  any  other  pledge  for  the  purchase-money.  In  this 
case  the  vendor  trusts  to  no  personal  security  of  the  vendee,  but  gets  posses- 
sion of  a  long  annuity  of  100?.  a-year,  which,  according  to  the  rise  or  fall  of 
stock,  might  or  might  not  be  sufficient  for  the  purchase-money.  He  has, 
therefore,  an  absolute  security  in  his  hands,  not  the  personal  security  of  the 
vendee.  Could  the  vendee  have  any  motive  for  parting  with  his  stock,  but  to 
have  the  absolute  dominion  over  the  land  V 

The  case  put  by  Sir  William  Grrant,  that  a  mortgage  of  another  estate  will 
be  a  substitution  for  the  lien,  must,  it  seems,  be  qualified  in  the  manner  laid 
down  by  Lord  Eldon  in  the  principal  case :  as  the  question  will  be,  whether, 
from  th«  circumstances  attending  the  mortgage,  the  intention  of  the  vendor 
to  give  up  the  lien  can  he  clearly  and  satisfactorily  implied :  see  Cowell  v. 
Simpson,  16  Yes.  278 ;  2  Ball  &  B.  515.  But  where  a  bond  was  given  for 
the  unpaid  purehase-money,  and  a  mortgage  on  part  of  the  purchased  estate, 
the  intention,  that  the  lien  should  not  extend  over  the  rest  of  the  estate,  was 
held  to  be  sufficiently  clear  :  Capper  v.  Spottiswoode,  Taml.  21.  So,  likewise, 
in  Bond  v.  Kent,  2  Yern.  281,  where  the  vendor  took  a  mortgage  of  the  estate 
for  part  of  the  purchase-money,  and  a  note  for  the  remainder,  it  was  held  that 
he  had  no  lien  for  the  money  due  on  the  note ;  "  because,^^  as  observed  by 
Lord  Eedesdale,  in  commenting  on  that  case,  "  it  was  manifestly  the  intention 
of  the  parties  that  the  amount  of  the  note  should  not  be  a  lien  on  the  lands, 
else  they  would  have  had  a  mortgage  for  the  whole;  the  seller  took  the  estate 
for  his  debtor  for  part  of  the  purchase-money,  and  was  content  with  the  note 
for  the  remaining  part.'^     See  Hughes  v.  Kearney,  1  S.  &  L.  135. 

In  Cood  V.  Pollard,  9  Price,  544 ;  10  Price,  109,  the  purchaser,  with  the 
concurrence  of  the  vendor,  mortgaged  the  estate  for  a  sum  which  the  vendor 
received  in  part  payment  of  the  purchase-money,  taking  bills,  which  were 
ultimately  dishonored,  for  the  remainder  :  it  was  held,  that  the  vendor  had 
no  lien  on  the  purchase-money  arising  from  a  second  sale,  in  preference  to 
the  mortgagee. 

Marshalling  for  Lien.'] — In  the  principal  case,  Lord  Eldon  expressed  some 
doubt,  although  it  was  not  necessary  to  decide  the  point,  whether,  on  the  death 
of  the  vendee,  without  having  paid  his  purchase,  a  court  of  equity  would  mar- 
shal his  assets  in  favor  of  third  parties,  by  allowing  them,  in  case  the  vendor, 
having  a  lien  on  the  real  estate,  should  exhaust  the  personalty,  to  stand  in  his 
r  *9fi41  P^^^^  ^^  ^^®  ^^^^  estate  to  *the  extent  of  his  lien.  In  Coppin  v.  Cop- 
pin,  Sel.  Ch.  Ca.  28,  Lord  King  held,  that  the  ordinary  rule  of  mar- 
shalling would  not  apply  to  such  a  case;  and  in  Pollexfen  v.  Moore,  3  Atk. 
273,  Lord  Hardwicke  said,  "  That  this  equity  (i.  e.  the  lien  for  unpaid  pur- 
chase-money) will  not  extend  to  a  third  person,  but  is  confined  to  the  vendor 
and  vendee.'^  It  has,  however,  been  repeatedly  decided,  overruling  Coppin 
V.  Coppin,  and  the  dictum  in  Pollexfen  v.  Moore,  that  the  lien  of  a  vendor 
must  be  subjected  to  the  ordinary  rule  of  marshalling  assets,  and  that,  conse- 
quently, when  the  purchased  estate  descends,  the  estate  and  personal  assets 
will,  as  against  the  heir,  be  marshalled  in  favor  of  simple  contract  creditors 
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and  legatees,  ( Trimmer  v.  Bai/ne,  9  Ves.  209  ;  Sproule  v.  Prior,  8  Sim. 
189 ;)  and,  where  the  purchased  estate  is  devised,  as  against  the  devisees,  in 
favor  of  simple  contract  creditors,  {Selhy  v.  Selby,  4  Russ.  336;  EmussY. 
Smith,  2  De  Gr.  &  Sm.  722,)  but  not  in  favor  of  legatees,  (  Wythe  v.  Henniker, 
2  My.  &  K.  635 ;)  but  now,  freehold  and  copyhold  estates  are,  under  the 
statute  3  &  4  Will.  4,  c.  104,  assets  for  the  payment  of  debts  by  simple  con- 
tract, in  all  cases  coming  within  the  operation  of  the  statute,  the  doctrine  of 
marshalling  is  inapplicable  and  such  debts  will  be  satisfied  when  necessary  out 
of  those  estates. 

The  doctrine  of  marshalling  will  form  the  subject  of  another  note,  and  is 
only  mentioned  here  on  account  of  the  doubt  thrown  aut  by  Lord  Eldon  in  the 
principal  case,  as  to  its  being  extended  to  the  vendor's  lien  for  unpaid  pur- 
chase-money. 

The  vendor's  lien  is  assignable  even  by  parol,  {Bryden  v.  Frost,  -3  My.  & 
Cr.  670 :)  but  the  assignee  will  take  it  subject  to  any  prior  incumbrances 
created  by  the  vendor :  Lacey  v.  Ingle,  2  Ph.  413. 

Vendee^ s  Lien  for  prematurely  paid  Purchase-Money J\ — If  the  purchase- 
money,  or  part  of  it,  has  been  paid  prematurely,  before  a  conveyance,  the 
vendee  will  have  a  lien  upon  the  estate  in  the  hands  of  the  vendor,  even  it 
seems  although  he  may  have  taken  a  security  for  his  money.  This  doctrine 
has  been  laid  down  in  various  cases,  and  it  has  been  the  subject  of  great  con- 
sideration in  the  recent  "case  of  Wythes  v.  Lee,  3  Drew.  396 ;  there  the  defend- 
ant, a  mortgagee,  who  held  the  mortgage,  as  to  the  greater  part,  in  trust  for 
several  persons ;  as  to  a  part,  as  mortgagee  for  himself,  selling  under  a  power 
of  sale,  contracted  to  sell  the  mortgaged  estate  for  £380,000,  and  the  plaintiff 
paid  £38,000,  part  of  the  purchase-money,  by  way  of  deposit.  A  bill  having 
been  filed  by  the  purchaser,  claiming  a  lien  on  the  estate  for  his  deposit,  a 
demurrer  to  the  bill  was  overruled  *by  Sir  K.  T.  Kindersley,  V.  €.  r  JK^pp;-! 
"  The  point,"  said  his  Honor,  "  most  discussed,  and  the  most  import- 
ant, is  this  abstract  question.  Suppose  a  person,  absolute  beneficial  owner  in 
fee  of  an  estate,  contracts  to  sell  it,  and  the  purchaser  pays  a  deposit  in  part 
payment  of  the  purchase-money,  and  by  reason  of  the  vendor  being  unable  to 
make  a  title,  or  from  any  other  reason,  not  being  misconduct  on  ei?ther  side, 
the  contract  goes  off,  and  cannot  be  completed ;  has  the  purchaser  a  lien  on 
the  estate  for  his  deposit  ?  That  is  the  most  important  question.  If  there  is 
a  right  of  lien,  as  that  is  a  right  in  equity,  it  follows  that  it  must  be  capable 
of  being  enforced  by  bill. 

"  Now,  that  question  I  have  looked  at  in  three  different  points  of  view  : — 
1.  With  reference  to  natural  justice,  irrespectively  of  any  specific  rule  of  law; 
and  it  does  appear  to  me  that  it  is  consistent  with  natural  justice,  that  if  a 
purchaser  on  the  faith  of  the  contract  being  completed,  and  the  estate  becom- 
ing his,  has  advanced  money  in  payment,  or  part  payment,  for  the  purchase, 
he  has  advanced  it  under  circumstances  which  entitle  him  to  say,  *  If  you 
cannot  complete,  not  only  are  you  bound  to  give  me  back  my  money,  but  I  have 
a  right  to  a  lien  on  the  estate.'  2.  With  reference  to  the  general  law  of  this 
Court,  I  do  not  mean  with  reference  to  decided  cases,  but  to  the  general  law 
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and  principles  of  this  Court.  This  is  clear,  that  the  vendor,  if  he  has  parted 
with  the  estate  to  the  purchaser  before  he  has  got  his  money,  has  a  lien  for  it 
on  the  estate;  that  is  unquestionable.  Now,  does  the  right  of  the  purchaser, 
if  the  contract  goes  off,  stand  in  principle  on  the  same  footing  as  that  of  the 
vendor?  The  only  distinction  that  occurs  to  me  is  this; — the  vendor,  when 
he  contracts  to  sell  his  estate,  is  owner ;  he  has  the  estate  in  his  own  posses- 
sion, at  least  under  his  own  control ;  and  when  he  contracts  to  sell,  his  right 
is  to  say,  ^  I  will  convey  the  estate  when  the  purchase-money  is  paid,  but  till 
that  is  done,  I  will  not  convey  it.'  That  right  creates  a  lien  of  itself,  very 
analogous  to  the  common  law  lien  ;  and  that  lien,  which  exists  before  convey- 
ance, still  continues;  it  is  not  a  new,  but  the  same  lien.  But  with  regard  to 
the  purchaser,  he  has  not  the  estate  in  his  possession,  and  his  lien  is  not  in  its 
origin  the  same  sort  of  lien  as  that  of  the  vendor.  But  when  a  contract  is 
made  and  then  goes  off,  it  appears  to  me,  that,  in  principle  and  justice,  the 
equity  of  the  purchaser  to  a  lien  on  the  estate  ought  to  stand  on  as  good  a 
footing  as  the  lien  of  the  vendor  after  conveyance.  A  difficulty  has  been 
suggested,  that  with  regard  to  a  vendor,  by  taking  an  additional  security  for 
the  purchase-money,  as  a  general  rule,  he  loses  his  right  to  his  lien,  and  a 
r*9fifil  P^^^^^s^^  ^^^s  *not.  The  ground  of  the  distinction  I  am  at  a  loss  to 
^  understand.     But  however  that  may  be,  it  appears  to  me  that,  on  prin- 

ciples of  equity  and  justice,  the  purchaser,  when  the  contract  goes  off,  has  a 
lien.''  His  Honor  then  examining  this  subject  in  a  third  point  of  view,  viz., 
as  to  the  authorities,  after  noticing  the  dictum  in  Burgess  v.  Wlieate,  referred 
to  in  the  principal  case,  (ante,  p.  247  ;)  and  the  opinion  of  Lord  St.  Leonards, 
in  his  work  on  Vendors  and  Purchasers,  (see  vol.  ii.  p.  857,  11th  ed.,)  and 
observing,  that  '^  there  is  no  single  case  in  which  any  such  claim  has  been 
made  by  a  purchaser,"  added  :  '^  But  I  do  not  see  any  inconvenience  in 
establishing  the  rule;  I  do  not  see  any  hardship  in  it.  It  is  true  that  in  some 
cases  the  Court  has  refused  to  order  the  deposit  to  be  returned;  but  those  have 
all  been  cases  in  which  the  bill  was  for  other  purposes,  and  the  return  of  the 
deposit  was  collateral.  I  do  not  see  what  mischief  could  result  from  enter- 
taining a  bill  for  the  single  purpose  of  establishing  the  right  to  a  lien  for  the 
deposit;  and,  if  it  were  necessary  for  me  now  to  determine  the  question  of  the 
right  to  a  lien,  I  should  feel  great  difficulty  in  getting  over  the  authorities  on 
the  subject,  the  dictum  in  Burgess  v.  Wheate,  the  observations  of  Lord  Eldon, 
in  3Iachreth  v.  Symmons,  and  the  opinion  of  Lord  St.  Leonards,  especially  as 
I  think  natural  justice  is  strongly  in  favor  of  the  doctrine."  But  his  Honor 
did  not  decide  whether,  in  the  peculiar  circumstances  of  the  case,  the  vendee 
would  have  a  lien  for  the  purchase-money  as  against  the  mortgagor  or  the 
persons  for  whom  the  mortgagee  was  trustee. 

It  seems,  however,  that  where  a  purchaser  prematurely  pays  part  of  the 
purchase-money  to  a  mortgagee  selling  under  a  power  of  sale,  he  would  have 
a  lien  upon  the  interest  of  the  mortgagee.  "  There  is,"  said  Kindersley, 
V.  C,  '^certainly  a  ground  of  equity  for  that;  for  though  that  which 
was  the  subject  of  sale  was  a  fee-simple,  there  is  justice  in  saying,  if  the 
vendor  is  entitled  to  some  lesser  interest,  to  the  extent  of  that  interest,  the 
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purchaser  is  entitled  to  the  lien/'  See  Wi/thes  v.  Lee,  3  Drew.  406 ;  Bur- 
gess V.  Wheate,  1  Eden,  211;  Lacon  v.  Mertins,  3  Atk.  1;  Oxenham  v. 
Esdaile,  2  Y.  &  J.  493 ;  3  Y.  &  J.  262. 

Where  it  turns  out  that  another  person  is,  under  the  contract  of  sale,  enti- 
tled to  the  estate,  the  person  taking  the  conveyance  to  himself,  or  his  assignees, 
will  have  a  lien  for  the  purchase -money  that  he  has  paid.  Neesom  v.  Clark- 
son,  4  Hare,  97.  But  the  lien  will  not  exist  where  the  purchaser  has  by  his 
own  default  abandoned  the  contract,  {Binn  v.  Grant,  5  De  Gr.  &  Sm.  451,) 
nor  where  the  contract  is  by  statute  illegal,  (Uwing  v.  Oshaldiston,  2  My.  & 
*Cr.  88.)  Secus,  if  the  purchaser  repudiates  the  contract  where  r>jc9(— --i 
vendor  cannot  make  a  good  title,  or  where  the  sale  constitutes  a  breach 
of  trust,  (  Wythes  v.  Lee,  3  Drew.  396.) 

Estate  in  the  hands  of  Third  Parties,  when  Bound  hy  Lien. — The  equi- 
table lien  for  unpaid  purchase-money  will,  as  is  laid  down  in  Machreth  v. 
SymmonSy  bind  the  estate  not  only  in  the  hands  of  the  purchaser  and  his 
heirs,  and  persons  taking  from  them  as  volunteers,  but  also  in  the  hands  of 
purchasers  for  valuable  consideration,  who  bought  with  notice  that  the  pur- 
chase-money remained  unpaid,  {Jlearle  v.  BotelerSj  Gary's  Ch.  Rep.  35 ; 
Walker  v.  Preswick,  2  Ves.  622 ;  Hughes  v.  Kearney,  1  S.  &  L.  135  ', 
Winter  v.  Lord  Anson,  3  Russ.  488 ;  S.  C,  1  S  &  S.  434;  Frail  v.  Ellis, 
16  Beav.  350,  354;)  but  the  lien  will  not  prevail  against  a  bona  fide  purchaser 
who  bought  without  notice  that  the  purchase-money  remained  unpaid,  (  Cator  v. 
Earl  of  Pembroke,  1  Bro.  C.  C.  302;)  and,  although  the  title  is  deduced 
from  the  first  vendor,  in  recital,  still  that  will  not  be  sufficient  to  aff'ect  the 
purchaser  with  notice,  if  the  recital  does  not  show  that  the  estate  was  not  paid 
for  :  Cator  v.  Earl  of  Pembroke,  1  Bro.  C.  C.  302.  See,  however,  Davies  v. 
Thomas,  2  Y.  &  C.  Exch.  Ca.  234 ;  in  which  case  a  reference,  in  the  convey- 
ance of  the  second  purchasers  to  the  will  under  which  the  sale  was  made,  was 
held  to  be  sufficient  notice  of  a  lien  not  appearing  upon  the  face  of  the  will, 
upon  the  ground  that  notice  of  the  will  ought  to  have  put  the  purchasers  upon 
inquiries  which  would  have  led  to  the  discovery  of  the  lien.  The  authority 
of  this  case,  as  to  what  is  to  be  deemed  sufficient  ^notice,  seems  doubtful.  See 
Sugd.  V.  &.  P.  819,  11th  ed.  . 

The  fact  of  the  vendee  remaining  in  possession  of  the  estate  as  lessee, 
where  the  vendor  has  acknowledged  the  receipt  of  the  purchase-money  in  the 
body  of  the  deed  and  by  endorsement,  will  not  be  notice  of  the  purchase-money 
remaining  unpaid,  so  as  to  cause  the  lien  to  attach  :  White  v.  Wakefield,  7 
Sim.  401. 

But  where  the  vendor  claiming  a  lien  retains  the  conveyance  and  the  title 
deeds,  a  subsequent  purchaser  or  mortgagee  may  be  affected  with  notice  of  the 
lien  :  Worthington  v.  Morgan,  16  Sim.  547  ;  and  see  Hewitt  v.  Loosemore,  9 
Hare,  449  ;  Finch  v.  Shaw,  18  Jur.  937. 

If  the  legal  estate  is  outstanding,  then,  as  the  second  purchaser  has  only  an 
equitable  interest,  subsequent  to  that  of  the  equitable  lien,  the  maxim,  "  Qui 
prior  est  tempore  potior  est  jure,"  may,  as  in  the  principal  case,  apply ;  and 
the  equitable  lien  will  have  precedence. 
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p  *or»oi       Where,  however,  the  equity  of  a  second  purchaser  or  mortgagee 
*having  only  an  equitable  interest  is  better  than  that  of  the  vendor 
claiming  a  lien  for  unpaid  jTurchase-money,  such  purchaser  or  mortgagee  will 
be  entitled  to  priority  over  the  lien. 

This  subject  has  been  much  discussed  in  the  important  and  leading  case  of 
Rice  V.  RicCj  2  Drew.  73.  There  certain  leasehold  property  was  assigned  to  a 
purchaser,  hy  a  deed  which  recited  the  payment  of  the  whole  purchase-money j 
and  had  the  usual  receipt  endorsed  on  it,  and  the  title  deeds  were  delivered  up 
to  the  purchaser.  Some  of  the  vendors  received  no  part  of  their  share  of  the 
purchase-raon«y,  having  allowed  the  payment  to  stand  over  for  a  few  days,  on 
the  promise  of  the  purchaser  then  to  pay.  The  day  after  the  execution  of  the 
deed,  the  purchaser  deposited  the  assignment  and  title-deeds  with  the  defen- 
dants, with  a  memorandum  of  deposit  to  secure  an  advance,  and  then  absconded, 
without  paying  either  the  vendors  or  the  equitable  mortgagees.  It  was  held 
by  Sir  E.  T.  Kindersley,  V.  C,  that  the  defendants,  the  equitable  mortgagees, 
having  the  better  equity,  were  entitled  to  payment  out  of  the  estate  in  priority 
to  the  claim  of  the  vendors  for  their  lien.  '^  In  a  contest,^'  said  his  Honor, 
"between  persons  having  only  equitable  interests,  priority  of  time  is  the 
ground  of  pi-eference  last  resorted  to  ;  i.  e.,  a  court  of  equity  will  not  prefer 
the  one  to  the  other,  on  the  mere  ground  of  priority  of  time,  until  it  finds, 
upon  an  examination  of  their  relative  merits,  that  there  is  no  other  sufiicient 
ground  of  preference  between  them ;  or,  in  other  words,  that  their  equities 
are  in  all  other  respects  equal ;  and  that  if  one  has,  on  other  grounds,  a  better 
equity  than  the  other,  priority  of  time  is  immaterial So  far  as  re- 
lates to  the  nature  and  quality  of  the  two  equitable  interests,  abstractedly  con- 
sidered, they  seem  to  me  to  stand  on  an  equal  footing ;  and  this  I  conceive  to 
have  been  the  ground  of  Lord  Eldon's  decision  in  Mackreth  v.  Symmons, 
where,  in  a  contest  between  the  vendor's  lien  for  unpaid  purchase-money,  and 
the  right  of  a  person  who  had  subsequently  obtained  from  the  purchasers  a 
mere  contract  for  a  mortgage,  and  nothing  more,  he  decided  in  favor  of  the 

former,  as  being  prior  in  point  of  time If,  then,  the  vendor's  lien 

for  unpaid  purchase-money,  ^nd  the  right  of  an  equitable  mortgagee,  by  mere 
contract  for  a  mortgage,  are  equitable  interests  of  equal  worth  in  respect  of 
their  abstract  nature  and  quality,  is  there  anything  in  the  special  circum- 
stances of  the  present  case  to  give  to  the  one  a  better  equity  than  the  other  ? 
One  special  circumstance  that  occurs  is  this,  that  the  equitable  mortga- 
gee has  the  possession  of  the  title-deeds."  ....  And  his  Honor, 
after  referring  to  Foster  v.  Blachstoncy  (1  My.  &  K.  307;)  Stanhope  v. 
r  *26qi  *  ^^^^^^'  (Butler's  Co.  Litt.  290,  b,  note  (1,)  sect.  15 )  2  Eden.  81 ;)  3 
L  ■'  Sugd.  y.  &  P.  218;  and  MaundrellY.  Maundrell,  (10  Yes.  271,) 

adds  :  "  We  have  here  ample  authority  for  the  proposition,  or  rule  of  equity, 
that  as  between  two  persons,  whose  equitable  interests  are  precisely  of  the 
same  nature  and  quality,  and  in  that  respect  precisely  equal,  the  possession  of 
the  deeds  gives  the  better  equity.  And  applying  this  rule  to  the  present  case, 
it  appears  to  me  that  the  equitable  interests  of  the  two  parties  being,  in  their 
nature  and  quality,  of  equal  worth,  the  defendant,  having  possession  of  the 
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deeds,  has  the  better  equity ;  and  that  there  is,  therefore,  in  this  case,  no 
room  for  application  of  the  maxim,  ^  Qui  prior  est  tempore  potior  est  jure, 
which  is  only  applicable  where  the  equities  of  the  two  parties  are,  in  all  other 
respects,  equal.  I  feel  all  the  more  confidence  in  arriving  at  this  conclusion, 
inasmuch  as  it  is  in  accordance  with  the  opinion  expressed  by  Lord  St.  Leo- 
nards in  his  work  on  Vendors  and  Purchasers.  And  I  have  no  doubt,  that, 
in  Mackreth  v.  Symmons,  if  the  equitable  mortgagee  had,  in  addition  to  his 
contract  for  a  mortgage,  obtained  the  title-deeds  from  his  mortgagor.  Lord 
Eldon  would  have  decided  in  his  favor."  And  his  Honor,  after  guarding 
against  the  supposition  that  he  meant  to  express  an  opinion  that  the  posses- 
sion of  the  title-deeds  would,  in  all  cases,  and  under  all  circumstances,  give 
the  better  equity,  and  after  referring  to  Allen  v.  Knight,  (5  Hare,  272 ;  11 
Jur.  527,)  says,  "  It  appears  to  me  that  in  all  cases  of  contest  between  per- 
sons having  equitable  interests,  the  conduct  of  the  parties  and  all  the  circum- 
stances, must  be  taken  into  consideration,  in  order  to  determine  which  has  the 
better  equity.  And  if  we  take  that  course  in  the  present  case,  everything 
seems  in  favor  of  the  defendant,  the  equitable  mortgagee.  The  vendors,  when 
they  sold  the  estate,  chose  to  leave  part  of  the  purchase-money  unpaid,  and 
yet  executed  and  delivered  to  the  purchaser  a  conveyance,  by  which  they  de- 
clared, in  the  most  solemn  and  deliberate  manner,  both  in  the  body,  and  by  a 
receipt  endorsed,  that  the  whole  purchase-money  had  been  duly  paid.  They 
might  still  have  required  that  the  title-deeds  should  remain  in  their  custody, 
with  a  memorandum,  by  way  of  equitable  mortgage,  as  a  security  for  the  un- 
paid purchase-money ;  and  if  they  had  done  so,  they  would  have  been  secure 
against  any  subsequent  equitable  incumbrance ;  but  that  they  did  not  choose 
to  do,  and  the  deeds  were  delivered  to  the  purchaser.  Thus  they  voluntarily 
armed  the  purchaser  with  the  means  of  dealing  with  the  estate  as  the  abso- 
lute, legal,  and  equitable  owner,  free  from  every  shadow  of  incumbrance  or 
adverse  equity.  In  truth,  it  cannot  %e  said  that  the  purchaser,  *in  mort-  r  ^o-ta-i 
gaging  the  estate  by  the  deposit  of  the  deeds,  has  done  the  vendors 
any  wrong,  for  he  has  only  done  that  which  the  vendors  authorized  and 
enabled  him  to  do.  The  defendant,  who  afterwards  took  a  mortgage,  was  in 
cfiect  invited  and  encouraged  by  the  vendors  to  rely  on  the  purchasei'^s  title. 
They  had  in  effect,  by  their  acts,  assured  the  mortgagee  that,  as  far  as  they 
(the  vendors)  were  concerned,  the  mortgagor  had  an  absolute  indefeasible  title 
both  at  law  and  in  equity." 

The  assignees  of  a  bankrupt  will  be  affected  by  the  equitable  lien,  although 
they  may  have  had  no  notice  of  it ;  for  it  is  a  clear  principle  that  assignees  in 
bankruptcy  take  subject  to  all  the  equities  attaching  to  the  bankrupt ;  Bowles  v. 
Rogers,^  Yes.  95,  cited  in  note  (a);  Ex  parte  Hanson,  12  Yes.  349;  Mit- 
ford  V.  Mitfordj  9  Yes.  99  ;  Grant  v.  Mills,  2  Y.  &  B.  306;  Ex  parte  Peahe, 
1  Madd.  346.  So,  also,  will  the  assignees  under  a  general  assignment  for  the 
benefit  of  creditors  :  Fawell  v.  Ileelis,  Amb.  724 ;  and  see  1  Bro.  C  C.  302. 

Where  a  vendor  takes  a  security  for  his  purchase-money,  as,  for  instance,  a 
bond,  he  will  not  be  permitted  to  sue  at  law  and  in  equity  at  the  same  time, 
but  must  elect  in  which  court  he  will  proceed  :  Barker  v.  Smark,  3  Beav.  64. 
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A  vendor's  lien  for  unpaid  purchase-money  not  being  an  express  trust,  his 
right  to  recover  it  may  be  barred  by  the  40th  section  of  the  Statute  of  Limi- 
tations, 3  &  4  Will.  4,  c.  27,  (  Toft  v.  Stephenson,  7  Hare,  1 ;)  but  a  case  may 
be  taken  out  of  the  operation  of  the  statute  by  a  sufficient  acknowledgment, 
(S.  C,  1  De  G.  Mac.  &  G.  28 ;  5  De  G.  Mac.  &  G-.  735 ;)  and  thereupon, 
payment  of  the  purchase-money  remaining  unpaid,  and  arrears  of  interest  may 
be  enforced  in  equity  :  lb. 

The  vendor's  lien  for  unpaid  purchase-money  has  been  held  not  to  be  "  a 
charge  by  way  of  mortgage"  within  the  meaning  of  17  &  18  Vict.  c.  113 ; 
hence  the  personal  estate  of  the  deceased  purchaser  will  remain  primarily  lia- 
ble for  its  payment :  Hood  v.  Hood,  5  W.  R.  747. 


The  English  chancery  doctrine  of 
the  vendor's  equitable  lien  for  unpaid 
purchase-money,  upon  an  absolute  con- 
veyance of  land,  is  adopted  in  several 
of  the  States  of  this  country,  viz. 
New  York,  Maryland,  New  Jersey, 
California,  Virginia,  Tennessee,  Mis- 
sissippi, Georgia,  Alabama,  Missouri, 
Illinois,  Indiana,  Ohio,  Kentucky, 
Vermont,  and  Texas ;  Delassus  v.  Pas- 
ton,  19  Missouri,  425 ;  Herhert  v. 
Scofield,  1  Stockton's  Ch.  492 ;  Pin- 
cham  V.  Collard,  13  Texas,  333; 
Salmon  v.  Hoffman,  2  California, 
138;  MCandUsh  v.  Keen,  13  Grat- 
tan,  615 ;  Carr  v.  Hohhs,  11  Mary- 
land, 285 ;  and  has  been  recognized  in 
the  Circuit  and  Supreme  Courts  of  the 
United  States  ;  Oilman  v.  Brown  et 
a?.,  1  Mason,  192,  212;  S.C.,4Whea- 
ton,  256 ;  Bailey  v.  Greenleaf,  7  Id. 
46 ;  English  v.  Russell,  1  Hempstead, 
35.  In  the  recent  case  of  Manly  et 
al.  V.  Slason  et  al.,  21  Vermont, 
271,  the  doctrine  was,  after  full  con- 
sideration, approved  and  adopted  : 
see  also,  Weed  v.  Beehe  et  al..  Id. 
496,  501 ;  while  in  Burns  v.  Taylor, 
23  Alabama,  255,  it  was  said  to 
apply  with  as  much  force  to  an  ex- 
change, as  to  a  sale  for  money.    In 


some  other  States,  it  has  been  con- 
demned and  abandoned.  In  Pennsyl- 
vania, the  whole  principle  has  been 
rejected  ;  a  vendor,  after  an  absolute 
conveyance  of  the  legal  title,  has  no 
implied  lien  for  the  purchase-money; 
Kauffelt  V.  Boioer,  7  Sergeant  & 
Rawle,  64;  Semple  v.  Burd,  Id. 
286;  Mergargel  v.  Saul,  3  Wharton, 
19  ;  Hepburn  v.  Snyder,  3  Barr,  72, 
78 :  though  there  may  be  a  condi- 
tional conveyance  of  the  title,  that 
will  give  the  claim  for  purchase-mo- 
ney a  priority  over  all  claiming 
through  the  vendee ;  Bear  v.  Whis- 
ler,  7  Watts,  144 ;  see  Cook  v.  Trim- 
hie,  9  Id.  15 ;  Zentmyer  v.  Mittower, 
5  Barr,  403,  408.  In  North  Caro- 
lina, after  some  fluctuation  of  opi- 
nion; (^Wynne  v.  Alston,  1  Deve- 
reux's  Equity,  163  ;  Johnson  v.  Caw- 
thorn,  1  Devereux  &  Battle's  Equity, 
32 ;  Crawley  v.  Timherlahe,  I  Iredell's 
Equity,  346,  348 ;)  the  doctrine  of  an 
implied  lien  after  an  absolute  convey- 
ance is  now  entirely  expelled ;  Wom- 
hle  V.  Battle,  3  Iredell's  Equity,  182, 
(A.  D.  1844.)  In  South  Carolina, 
also,  it  appears  to  be  completely  re- 
jected; Wragg's  Representatives  v. 
Comp.    Gen.  and  others,  2  Dessaus- 
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sure,  509,  520.  In  Massachusetts 
and  Maine,  it  has  no  existence :  per 
Story,  J.,  in  Gilman  v.  Brown  et  al., 
1  Mason,  192,  219 ;  PMlhrook  v.  De- 
lano, 29  Maine,  410,  415.  In  Con- 
necticut and  Delaware,  its  existence 
remains  undecided  and  doubtful ;  At- 
wood  V.  Vincent,  17  Connecticut,  576, 
583  ]  Budd  et  ah  v.  Busti  and  Van- 
derkemp,  1  Harrington,  69,  74.  In 
some  of  the  courts,  in  which  its  ex- 
istence has  been  recognized,  it  has 
been  considered  as  a  dangerous  prin- 
ciple, and  one  opposed  to  the  prevail- 
ing policy  of  this  country  which  dis- 
courages secret  liens,  and  tends  to 
make  all  matters  of  title  the  subject 
of  record  evidence.  See  the  remarks 
of  Marshall,  C.  J.,  in  Bayley  v. 
Greenleaf,  7  Wheaton,  46,  51;  of 
Carr,  J.,  in  Moore  et  al.  v.  Holcomhe 
et  al,  3  Leigh,  597,  600,  601;  of 
Tucker,  P.,  in  Brawley  v.  Catron, 
&c.,  8  Id.  522,  527 ;  and  of  Treat,  J., 
in  Conover  v.  Warren  et  al.,  1  Gil- 
man,  498,  502. 

The  doctrine,  in  its  general  state- 
ment, is,  that  the  vendor  of  land,  if 
he  has  taken  no  security,  although 
he  has  made  an  absolute  conveyance 
by  deed,  with  a  formal  acknowledg- 
ment in  the  deed  or  on  the  back  of  it, 
that  the  consideration  has  been  paid, 
yet  retains  an  equitable  lien  for  the 
purchase-money,  unless  there  bean  ex- 
press or  implied  waiver  and  discharge 
of  it ;  and  this  lien  will  be  enforced 
in  equity  against  the  vendee,  volun- 
teers, and  all  others  claiming  under 
him  with  notice ;  that  is,  against  all 
persons  except  bona  fide  purchasers 
without  notice ;  Stafford  v.  Van  Rens- 
selaer, 9  Cowen,  316,  318;  Tomp- 
hins  V.  Mitchell,  2  Rand.  428,  429  ; 
Cox  V.  Fenwick,  3  Bibb,  183,  184; 
Thornton,  &c.  v.  Knox's  Ex'r,  6  B. 


Monroe,  74,  75 ;  Williams  v.  Roberts 
et  al.,  5  Ohio,  35,  39 ;  Ross  v.  Whit- 
son,  6  Yerger,  50;  Deibler  v.  Bar- 
wick,  4  Blackford,  339,  340;  Dyer 
V.  Martin  et  al.,  4  Scammon,  148, 
151 ;  HalVs  ExWs  v.  Click  et  al.,  5 
Alabama,  363,  364 ;  Stewart  et  al.  v. 
Ives  et  al.,  1  Smedes  &  Marshall,  197, 
206 ;  Upshaw  et  ux.  v.  Hargrove,  6 
Id.  286,  291 ;  Marsh  v.  Turner  and 
Lisle,  4  Missouri,  253  ;  Manley  et  al. 
V.  Slason  et  al.,  21  Vermont,  271 ; 
Briscoe  v.  Bronaugh,  1  Texas,  326, 
330 ;  Pintard  v.  Goodloe,  1  Hemp- 
stead, 502 ;  TiernanY.  Thurman,  14 B. 
Monroe,  277.  This  lien  is  recognized, 
to  the  same  extent,  in  case  of  a  sale  of 
an  equitable  title  as  of  a  legal  one; 
Stewart  v.  Ilutton,  3  J.  J.  Marshall, 
178;  Ligon  v.  Alexander,  &c.,  7  Id. 
288,  289;  Galloway  v.  Hamilton's 
Heirs,  &c.,  1  Dana,  576;  Iglehart  v. 
Armlger,  1  Bland,  519,  526,  527; 
though  the  point  was  left  undecided 
in  the  Court  of  Appeals  in  Maryland ; 
Schnebly  &  Lewis  v.  Ragan,  7  Grill 
&  Johnson,  120,  124 ;  and  some  dif- 
ference of  opinion  existed  upon  it  in 
the  Supreme  Court  of  the  United 
States,  in  Bayley  v.  Greenleaf,  7 
Wheaton,  46,  50.  The  principle  is, 
that  this  lien  exists  in  equity,  pre- 
sumptively, when  the  purchase-mo- 
ney, or  any  part  of  it,  remains  unpaid ; 
and  it  is  for  the  vendee  to  show  such 
circumstances  as  repel  the  presump- 
tion or  rebut  the  equity;  Garson  v. 
Greeny  1  Johnson's  Chancery,  308, 
309  ;  Gilman  v.  Brown  et  al.,  1  Ma- 
son, 192,  213  ;  Schnebly  and  Ijewis 
V.  Ragan,  7  Gill  &  Johnson,  120, 
125 ;  Tompkins  v.  Mitchell,  2  Ran- 
dolph, 428,  429  ;  Allen  et  al.  v.  Ben- 
nett, 8  Smedes  &  Marshall,  672,  681; 
Campbell  v.  Baldwin  et  als.,  2  Hum- 
phreys, 248,  258 ;  3Iarshall  v.  Christ- 
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onas  ei  als.j  3  Id.  616,  617 ;  Tinshody 
V.  Jacohson,  2  California,  269.  An 
acknowledgment,  in  tlie  body  of  the 
deed,  or  on  the  back  of  it,  of  the  re- 
ceipt of  the  whole  purchase-money, 
if  the  money  has  in  fact  not  been 
paid,  will  not  be  a  waver  or  discharge 
of  this  lien  ]  Gilman  v.  Brown  et  al., 
1  Mason,  192,  214;  Redford  v.  Gib- 
son, 12  Leigh,  332,  344;  Eubank  v. 
Poston,  &c.,  5  Monroe,  285,  287; 
Tribhlej  &c.  v.  Oldham,  5  J.  J. 
Marshall,  137,  144 ;  Sheratz  v.  Nico- 
demus,  7  Yerger,  9 ;  nor  will  a  re- 
cital in  the  deed  that  the  considera- 
tion is  "  paid  or  secured  to  be  paid;'' 
Thornton,  &c.  v.  Knox's  Ex'r,  6  B. 
Monroe,  74,  76 ;  nor  will  the  circum- 
stance that  the  money  is  not  to  be 
payable  till  after  the  death  of  a  par- 
ticular person,  and  then  only  contin- 
gently, as  where  a  part  of  the  conside- 
ration is  retained  as  an  indemnity 
against  a  possible  claim  of  dower; 
Redford  v.  Gibson,  12  Leigh,  332, 
347 ;  but  this  lien  will  not  be  given 
by  a  court  of  equity  as  a  security  for 
unliquidated  and  uncertain  damages, 
and  will  therefore  not  exist  when  the 
consideration  of  the  sale  is  an  engage- 
ment to  support  the  vendor  during 
his  life ;  Brawley  v.  Catron,  &c.,  8 
Leigh,  622,  528.  [Hence,  whenever 
the  language  of  the  deed,  or  the  na- 
ture of  the  covenants  which  it  con- 
tains, are  such  as  to  indicate  that 
the  vendor  relied  solely  on  the  per- 
sonal credit  and  responsibility  of  the 
vendee,  he  cannot  resort  to  a  lien  on 
the  land;  M'-Candlish  v.  Keen,  13 
Grattan,  605 ;  and  being  a  mere  equity, 
it  will  necessarily  be  disproved  or  re- 
butted, whenever  the  circumstances 
of  the  case  are  such  as  to  show,  that 
it  cannot  be  enforced  without  violence 
to  the  intention  of  the  parties,  or  that 


it  would  be  unfair  and  inequitable  to 
enforce  it;  The  Elysville  Man.  Co.  v. 
The  Ohio  Ins.  Co.,  5  Maryland,  152; 
Carter  v.  The  Bank  of  Georgia,  24 
Alabama,  37 ;  and  it  has  been  said  to 
be  doubtful,  whether  an  equity  which 
is  confined  exclusively  to  sales  of  land; 
James  v.  Bird,  8  Leigh,  51;  will 
arise  when  real  and  personal  property 
are  conveyed  by  one  deed,  under  an 
entire  contract,  for  one  and  the  same 
consideration ;  M'  Candlish  v.  Keen.'] 
In  regard  to  the  effect  upon  this 
equitable  lien,  of  the  vendor's  taking 
a  security,  the  American  cases  agree 
in  establishing  and  applying  the  fol- 
lowing simple  and  satisfactory  rule : — 
that  the  implied  lien  will  be  sustained 
wherever  the  vendor  has  taken  the  per- 
sonal security  of  the  vendee  only,  by 
whatever  kind  of  instrument  it  be 
manifested,  and  therefore  that  any 
bond,  note  or  covenant,  given  by  the 
vendee  alone  will  be  considered  as  in- 
tended only  to  countervail  the  receipt 
for  the  purchase-money  contained  in 
the  deed,  or  to  show  the  time  and 
manner  in  which  the  payment  is  to 
be  made,  unless  there  is  an  express 
agreement  between  the  parties  to 
waive  the  equitable  lien  :  and  on  the 
other  hand,  that  the  lien  will  be  con- 
sidered as  waived  whenever  any  dis- 
tinct and  independent  security  is 
taken,  whether  by  mortgage  or  other 
land,  or  pledge  of  goods,  or  personal 
responsibility  of  a  third  person,  and 
also  when  a  security  is  taken  upon  the 
land,  either  for  the  whole  or  a  part  of 
the  unpaid  purchase-money;  unless 
there  is  an  express  agreement  that  the 
implied  lien  shall  be  retained.  See  this 
distinction  recognized  in  Gilman  v. 
Brown  et  al.,  1  Mason,  192,  214,  &c. ; 
Fish  V.  Rowland,  1  Paige,  20,  30 ; 
Warner  v.  Van  Alstyne,  3  Id.  513, 


MACKRETH     V.      SYMMONS. 


365 


514;  Shirley  v.  Sugar  Refinery,  2 
Edwards,  505,  507  ;  Lagow  v.  Badol- 
let,  1  Blackford,  417,  419 ;  Boon  v. 
Murphy,  6  Id.  273,  276;  Conover  v. 

Warren  et  al.,  1  Gilman,  498,  501 ; 

Williams  v.  Roberts  et  al.,  5  Ohio, 
35,  40;    Eshridge   v.  M^Clure  and 

Walker,  2  Yerger,  84,  85 ;  Marshall  v. 
Christmas  et  als.,  8  Humphreys,  616 ; 
Foster  v.  The  Trustees  of  the  Athe- 
nceum,  3  Alabama,  302,  306;  Palmer 
and  others,  Appellants,  1  Douglas, 
422,  427  ;  Mims  v.  Macon  &  Western 
R.  R.  Co.,  3  Kelly,  333,  343;  Manly 
et  al.  V.  Slason  et  al.,  21  Verm.  271 ; 
M'Candlish  v.  Keen,  13  Grrattan,  615, 
625.  It  may,  accordingly,  be  con- 
sidered as  settled  by  the  unanimous 
concurrence  of  the  cases  in  this  coun- 
try, that,  wherever  this  lien  is  recog- 
nized at  all,  it  will  not  be  affected  by 
the  vendor's  taking  the  bond,  or  bill 
single,  of  the  vendee;  Evans  y.  Good- 
let,  1  Blackford,  246;  Cox  v.  Fen- 
wiche,  3  Bibb,  183, 184, 185;  Taylor 
V.  Hunter  and  Searcy,  5  Humphreys, 
569;  or  his  negotiable  promissory 
note;  Garson  v.  Green,  1  Johnson's 
Chancery,  308,  309;  White  v.  Wil- 
Hams,  1  Paige,  502;  Tompkins  v. 
Mitchell,  2  Randolph,  428 ;  Clarh  v. 
Hunt,  3  J.  J.  Marshall,   553,  558; 

Thornton,  &c.  v.  Knox^s  Ex'r,  6  B. 
Monroe,  74,  75;  Aldridge  v.  Dunn, 
7  Blackford,  249,  250 ;  Ross  v.  Whit- 
son,  6  Yerger,  50 ;  Sheratz  v.  Nico- 
demus,  7  Id.  9 ;  3Ianly  et  al.  v.  Slason 
et  al,  21  Vermont,  271 ;  Pinchain  v. 

Collard,  13  Texas,  333 ;  Truehody  v. 
Jacohson,  2  California,  269;  or  a 
check  drawn  on  a  bank  by  the  vendee, 
which  is  not  presented  or  paid; 
Honore^s  ExW  v.  Bakewell  et  al.,  6 
B.  Monroe,  67,  72;  or  any  instru- 
ment whatever,  involving  merely  the 
personal  liability  of  the  vendee;  Mims 


V.  Macon  &  Western  R.  R.  Co.,  3 
Kelly,  333,  343  :  but,  that  taking  a 
mortgage  of  other  property ;  White  v. 
Dougherty  et  al.,  Martin  &  Yerger, 
309,  323;  (see  also,  Richardson  v. 
Ridgely  et  al.,  8  Gill  &  Johnson,  87, 
91 ;)  or  the  bond  or  note  of  the  vendee 
with  a  surety;  Wilson,  &c.  v.  Gra- 
ham^ s  Executor,  5  Munford,  297 ; 
Francis  v.  Hazlerigg's  Ex^rs,  Hardin, 
48;  Williams  v.  Roberts  et  al.,  5 
Ohio,  35 ;  Mayham  v.  Coombs,  Par- 
ker &  others,  14  Id.  428,  435 ;  Boon 
V.  Murphy,  6  Blackford,  273,  276; 

Way  V.  Petty,  1  Carter,  102;  or  a 
negotiable  note  drawn  by  the  vendee 
and  endorsed  by  a  third  person,  or 
drawn  by  a  third  person  and  endorsed 
by  the  vendee;  Gilman  v.  Brown 
et  al,  1  Mason,  192,  218,  219  ;  S.  C, 
4  Wheaton,    256,    291;    Conover  v. 

Warren  et  al.,  1  Grilman,  498,  501; 

Campbell  v.  Baldwin  et  al.,  2  Hum- 
phreys, 248 ;  Marshall  v.  Christmas 
et  als.,  3  Id.  616;    Burke  et  al.  v. 

Gray  et  al.,  6  Howard's  Mississippi, 
'  527 ;  Foster  v.  The  Trustees  of  the 
Athenoeum,  3  Alabama,  302 ;  will 
repel  the  lien,  presumptively  :  and  in 
like  manner,  an  express  security  on 
the  land  itself  for  the  whole  amount 
unpaid,  as  by  mortgage  or  deed  of 
trust,  will  merge  the  implied  lien; 
Little  and  Telford  v.  Brown,  2  Leigh, 
353,  355 ;  (though  the  contrary  was 
held  in  Boos  v.  Ewing  et  al.,  17  Ohio, 
500,  520 ;)  and  an  express  security, 
or  an  express  contract  for  a  lien,  on 
the  land  conveyed,  as  to  part  of  the 
amount  remaining  unpaid,  will  be  an 
implied  waiver  of  the  lien  to  any 
greater  extent ;  Brown  v.  Gilman,  4 
Wheaton,  250,  290,  291;  Fish  v. 
Howland,  1  Paige,  30,  31 ;  Phillips  v. 

Saunderson  et  al.,  1  Smedes  &  Mar- 
shall's Chan.  462,  465.     But  though 
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the  mere  taking  of  the  vendee's  per- 
sonal security  will  not  be  a  discharge 
of  this  equity  or  lien,  yet  any  conduct 
which  shows  an  intention  to  give  up 
the  lien,  or  which  makes  it  inequita- 
ble for  the  vendor  to  insist  upon  it,  as 
against  the  vendee  or  third  persons, 
will,  as  against  such  persons,  be  a  bar 
to  its  assertion;  Redford  v.  Gibson, 
12  Leigh,  332,  343 ;  Fowler  v.  Rust's 
Heirs,  2  Marshall,  294;  Clark  v. 
Hunt,  3  J.  J.  Marshall,  553,  558; 
Phillips  V.  Saunderson  and  others ; 
M'  Cown  V.  Jones,  14  Texas,  682 ;  and, 
on  the  other  hand,  the  waiver  arising 
from  the  acceptance  of  collateral  secu- 
rity, is  said  to  be  only  presumptive, 
and  may  be  rebutted  by  evidence  from 
other  circumstances,  of  an  intention 
not  to  rely  exclusively  upon  it,  but  to 
retain  the  equitable  lien ;  Canfiphell 
v.  Baldwin  et  als.,  2  Humphreys, 
248,  258 ;  Marshall  v.  Christmas  et 
als.,  3  Id.  616,  617 ;  Mims  v.  Macon 
and  Western  Railroad  Company,  3 
Kelly,  333,  342;  Kyles  v.  Tait's 
Adm'r,  6  G-rattan,  44,  48;  see  Tier- 
nan  V.  Thurman,  14  B.  Monroe,  277. 
The  lien  exists  only  as  between  the 
vendor  and  vendee,  and  perhaps  their 
privies  in  estate  or  law ;  and  then  only 
for  the  unpaid  purchase-money.  If 
an  obligation  to  maintain  the  vendor 
and  a  third  person,  be  substituted  for 
the  purchase-money,  such  an  obliga- 
tion will  not  be  a  lien ;  3f'Killip  v. 
MKillip,  8  Barbour,  553.  And  alien 
cannot,  it  has  been  said,  be  reserved 
orally  to  a  third  person  who  pays  the 
purchase-money  and  takes  the  note  of 
the  vendee  as  a  security ;  JSkeggs  v. 
Nelson,  25  Mississippi,  88 ;  although 
as  a  surety  of  the  vendee  is  entitled  to 
subrogation  to  the  lien  of  the  vendor, 
on  payment,  it  would  seem  immaterial 
whether  the  payment  is  made  at  the 


time  or  subsequently,  if  the  circum- 
stances are  such  as  to  render  it  a  pur- 
chase and  not  an  extinguishment; 
ante,  note  to  Dering  v.  Winchelsea. 

The  vendor,  having  this  equitable 
lien,  may  file  a  bill  in  equity  to  have 
satisfaction  of  it,  and  the  court  will 
order  the  land,  or  so  much  of  it  as 
may  be  necessary,  to  be  sold  for  the 
discharge  of  the  debt;  Mullikin  v. 
Mullikin,  1  Bland,  538,  541 ;  Wil- 
son, &c.  V.  Davisson,  2  Robinson's 
Virginia,  385,  404 ;  Wade's  Heirs  v. 
Greenwood,  Id.  475,  484 ;  M^  Gee  v. 
Beall,  3  Littell,  190,  192 ;  Outton  v. 
Mitchell,  4  Bibb,  239.  But  a  lien  of 
this  kind,  is  not  an  original,  specific, 
and  absolute  charge  on  the  land,  but 
only  an  equity  to  resort  to  it  upon  the 
failure  of  the  personal  estate.  The 
personal  estate  of  the  purchaser  is  the 
primary  fund  for  the  payment  of  the 
vendor's  claim,  and  the  real  estate  is 
liable,  only  secondarily. 

Therefore,  a  bill  in  equity,  to  en- 
force the  vendor's  lien,  must  show  that 
the  complainant  has  exhausted  his 
remedy  at  law  against  the  personal 
estate,  or  must  aver  such  facts  as  show 
that  the  complainant  cannot  have  a 
full,  complete,  and  adequate  remedy 
at  law ;  Eijler  v.  Crahhs,  2  Maryland, 
137 ;  but  a  court  of  equity  will  not 
compel  him  to  proceed  at  law  against 
the  particular  land  in  question  ;  Pratt 
V.  Van  Wyclc's  Ex'rs,  6  Gill  &  John- 
son, 495, 498  ;  Hall  v.  Maccnhin,  Id. 
107,  110 ;  Richardson  v.  StilUnger, 
12  Id.  478,  482;  BottorfY.  Conner,  1 
Blackford,  287;  Russell  v.  Todd,  7  Id. 
239  ;  Rofer  v.  M''  Cook  &  Robinson's 
Adm'r,  7  Alabama,  319,  324.  A 
different  view  of  the  nature  of  this 
lien,  however,  prevails  in  some  of  the 
courts,  which  consider  it  as  in  the  na- 
ture of  a  mortgage,  and  hold  that  the 
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vendor  may  enforce  this  claim  in 
equity  without  having  obtained  a  judg- 
ment, or  taken  any  steps  whatever  at 
law :  EigJi  &  Wife  v.  Batte,  10  Yer- 
ger,  186;  Richardson,  &c.  v.  Baker, 

5  J.  J.  Marshall,  323  ]  Galloway  v. 
Hamilton's  Heirs,  1  Dana,  576. 

If  there  be  an  unexecuted  contract 
of  sale,  the  vendor  may  file  a  bill  to 
have  a  specific  performance,  and  then 
have  the  land  sold  for  satisfaction  of 
this  lien;  Clark  v.  Hall,  7  Paige, 
382,  385 ;  Brush  &  Stanhury  v.  Kins- 
ley, Adams  &  Stillwell,  14  Ohio,  20. 

In  the  distribution  of  a  decedent's, 
or  an  insolvent's  estate,  equity  will 
marshal  the  assets,  so  as  to  put  the 
vendor  altogether  upon  his  equitable 
lien,  for  the  benefit  of  other  creditors ; 
Iglehart  v.  Armiger,  1  Bland,  519, 
524;  and  perhaps  of  legatees;  see 
Schnehly  &  Lewis  v.  Ragan,  7  Gill 

6  Johnson,  120,  126. 

In  regard  to  the  question,  whether 
the  benefit  of  the  vendor's  lien  ac- 
companies an  assignment  of  the  ven- 
dee's note  or  bond  for  the  purchase- 
money,  the  cases  are  in  direct  con- 
flict. It  seems  to  be  settled,  that  if 
a  debt  is  secured  by  an  express  lien, 
as,  where  there  is  a  mortgage,  or  an 
agreement  for  a  lien,  which  creates 
an  equitable  mortgage,  or  where  the 
vendor  has  not  parted  with  the  legal 
title,  an  assignment  of  the  debt  enti- 
tles the  assignee  to  the  benefit  of 
the  pledge ;  Graham  v.  iltf'  Campbell, 
Meigs,  52,  55 ;  Eskridge  v.  M^  Clure 
and  Walker,  2  Yerger,  84,  87 ;  Tan- 
ner V.  Hicks  et  al.,  4  Smedes  &  Mar- 
shall, 294,  300  ;  see,  also,  Norvell  v. 
Johnson  et  als.,  5  Humphreys,  489, 
491 :  but  a  vendor's  equity,  or  im- 
plied lien,  is  not  necessarily  governed 
by  the  same  principle.  In  Kentucky 
and  Indiana,  indeed,  it  appears  to  be 


settled  that  there  is  no  distinction  be- 
tween the  vendor's  implied  lien  and 
any  express  lien,  as  to  transferability, 
and  that  an  assignment  of  the  note  or 
bond  for  the  purchase-money  carries 
the  lien  with  it ;  Kenny  v.  Collins, 
4  Littell,  289 ;  Johnston  v.  Gwath- 
mey,  &c.,  Id.  317 ;  Eubank  v.  Pos- 
ton,  &c.,  5  Monroe,  285,  287;  Ed- 
wards V.  Bohannon,  2  Dana,  98; 
Honore's  ExW  v.  Bakewell  et  al.,  6 
B.  Monroe,  67,  71,  72;  Ripperdon 
V.  Cozine,  &c.,  8  Id.  465,  466;  La- 
gow  V.  Badollet,  1  Blackford,  417, 
419,  420 ;  Brumfield  v.  Palmer,  7 
Id.  227,  230;  Fisher  v.  Johnson,  5 
Indiana,  492;  and  in  Alabama,  though 
an  assignment  of  a  note,  expressly, 
^^  without  recourse,"  does  not  trans- 
fer the  lien;  HalVs  Ex'rs  v.  Click 
et  al.,  5  Alabama,  363,  364;  yet  an 
endorsement  not  thus  restricted,  does 
transfer  the  lien;  Roper  v.  M-Cook 
and  Robertson' s  AdmW,  7  Id.  319 ; 
White  V.  Stover  et  al.,  10  Id.  441 ; 
I  Plowman  and  McLean  v.  Riddle,  14 
Id.  169,  171.  Elsewhere,  however, 
the  decisions  have  been  different; 
and  the  weight  of  authority  is  deci- 
dedly against  this  lien's  accompany- 
ing a  transfer  of  the  debt;  Webb  v. 
Robinson,  14  Greorgia,  216.  In  Ohio 
and  Tennessee  it  is  well  settled,  that 
this  lien  is  merely  a  personal  and 
equitable  right,  not  passing  with  the 
assignment  of  the  vendee's  obligation, 
but  extinguished  when  an  assignment 
takes  place ;  JacJcman  v.  Hallock  & 
others,  1  Ohio,  318 ;  Tiernan  v. 
Beam  &  others,  2  Id.  383 ;  Brush  & 
Stanbury  v.  Kinsley,  Adams  &  Still- 
well,  14  Id.  20,  24;  Horton  v.  Hor- 
ner, Id.  437,  443;  Claiborne  v. 
Crockett,  3  Yerger,  27,  35;  Gann 
V.  Chester,  5  Id.  205,  207 ;  Sheratz 
V.  Nicodemus,  7  Id.  9,  13  :  and  the 
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same  thing  had  been  held  in  North 
Carolina,  before  the  whole  doctrine 
was  rejected  from  that  State  ;  Green 
et  al.  V.  Cochett  et  al.,  2  Devereux  & 
Battle's  Equity,  390,  392.  In  New 
York  and  in  Mississippi,  also,  it  has 
been  decided  that  an  endorsement  of 
the  vendee's  negotiable  note,  where 
the  assignor  has  not  been  made  liable 
upon  his  endorsement,  does  not  carry 
the  lien  by  implied  assignment,  it 
being  left  undetermined,  in  these 
cases,  whether  the  lien  is  transferable 
by  a  special  conveyance;  White  v. 
Williams,  1  Paige,  502,  506 ;  Briggs 
et  al.  V.  Hill,  6  Howard's  Mississippi, 
362,  364 ;  see  Briggs,  Lacoste  &  Co. 
V.  The  Planters'  Bank,  1  Freeman's 
Chancery,  574,  584.  In  Maryland, 
also,  it  was  settled  in  the  Court  of 
Appeals,  that  an  assignment,  with  an 
express  agreement  that  the  assignor 
should  in  no  case  be  made  liable,  ex- 
tinguished the  lien,  it  neither  passing 
to  the  assignee,  nor  remaining  opera- 
tive in  favor  of  the  assignor  :  "  The 
lien,"  the  court  said,  "  was  intended 
to  secure  the  payment  of  the  pur- 
chase-money to  the  vendor;'^  and  the 
assignment  of  the  notes  without  re- 
sponsibility for  their  ultimate  pay- 
ment, amounted,  as  far  as  the  vendor 
was  concerned,  to  absolute  payment 
and  satisfaction  of  his  claim ;  Schneh- 
ly  &  Lewis  v.  Ragan,  7  Grill  &  John- 
son, 120,  126.  And  in  the  Court  of 
Chancery,  in  that  State,  it  has  been 
decided  that  this  lien  is,  in  its  nature, 
unassignable,  and  that  an  assignment 
of  the  note  or  bond  extinguishes  the 
lien;  Iglehart  v.  Armiger,  1  Bland, 
519,  524,  525;  Bayden  v.  Stuart, 
4  Maryland,  Ch.  280 ;  see,  however. 
Hall  V.  Maccuhin,  6  Gill  &  Johnson, 
107,  109.  Those  cases  which  hold 
that  an  endorsement  or  assignment, 


upon  which  the  assignor  is  not  made 
liable,  does  not  transfer,  but  extin- 
guishes the  lien,  but  that  if  the  en- 
dorser is  made  liable,  the  lien  is  not 
extinguished,  do  in  fact  adjudge  this 
lien  to  be  not  assignable;  the  view 
which  they  take  is,  that  the  endorsee 
or  assignee,  in  a  suit  against  the  ven- 
dee, cannot  enforce  the  lien,  but  that 
if  he  recovers  against  the  endorser, 
the  latter,  getting  the  note  back,  may 
enforce  his  original  lien  against  his 
vendee.  This  is  deciding,  in  the  clear- 
est manner,  that  the  lien  is  not  assign- 
able. But  though  the  balance  of  au- 
thorities is  thus,  altogether,  against 
the  transferability  of  this  equity, 
there  seems  to  be  no  doubt,  that  a 
surety  for  the  payment  of  the  pur- 
chase-money, may,  after  discharging 
it,  claim  to  be  subrogated  to  the  ven- 
dor's rights  in  respect  to  it ;  ante, 
150;  see  Tompkins  v.  Mitchell,  2 
Randolph,  428 ;  Meier y  v.  Cooper,  2 
Bland,  199,  note. 

[It  is,  however,  dijfficult  to  under- 
stand how  a  surety  can  be  subrogated 
to  that  which  cannot  be  assigned,  or 
how  any  one  can  be  entitled  to  use  a 
right  for  himself,  and  yet  unable  to 
exercise  it  for  the  benefit  of  another. 
Subrogation  is,  in  effect,  an  assign- 
ment, or  transfer,  by  implication  or 
operation  of  law,  as  deduced  from  the 
act  or  contract  of  the  parties ;  and 
every  equitable  assignment  is  carried 
into  efi^ect  by  subrogating  the  assig- 
nee to  the  rights  and  remedies  of  the 
assignor.  Rights  which  do  not  ad- 
mit of  subrogation,  may  therefore  be 
unassignable,  but  those  which  do,  may 
always  be  made  the  subject  of  an  as- 
signment under  proper  circumstances. 
If  a  vendor,  who  negotiates  a  note 
given  for  the  purchase-money,  can  re- 
cur to  the  lien  for  his  own  protection. 
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if  the  note  be  thrown  back  upon  him, 
he  may  certainly  bind  himself  to  en- 
force it  for  the  protection  of  the  en- 
dorsee, and  thus  confer  a  right  or  in- 
terest to,  or  in  the  lien  on  the  latter. 
We  may  therefore  infer,  that  the  en- 
dorsement of  a  note,  or  other  negoti- 
able instrument,  will  transfer  the  lien 
to  the  endorser,  unless  the  endorse- 
ment is  accompanied  with  a  waiver  of 
the  right  of  recourse  against  the  en- 
dorser; Grigsby  v.  Haivj  25  Ala- 
bama, 327.  When,  however,  the 
nature  of  the  debt,  or  of  the  assign- 
ment, is  such  as  to  free  the  assignor 
from  all  responsibility  for  its  payment, 
and  thus  deprive  him  of  all  interest 
in  the  lien,  the  better  opinion  would 
seem  to  be,  that  it  will  not  vest  in  the 
assignee,  by  construction  or  implica- 
tion, nor  unless  the  parties  show  that 
they  meant  to  keep  it  alive  for  his  be- 
nefit; but  that  full  effect  will  be  given 
to  an  intention  of  transfer,  when  suf- 
ficiently manifested,  either  by  acts  or 
language ;  Dixon  v.  Dixon,  1  Mary- 
land, Ch.  220;  Watson  v.  Bane,  7 
Maryland,  117  ;  Fisher  v.  Johnson,  5 
Indiana,  492. 

The  question  was  elaborately  ex- 
amined in  Watson  v.  Bane,  7  Mary- 
land, 117,  and  the  union  of  the  ven- 
dor and  vendee,  in  a  mortgage  given 
for  a  debt  of  the  vendee,  held  to  ex- 
tinguish the  vendor's  lien,  and  give 
priority  to  a  judgment  obtained  sub- 
sequently to  the  sale,  over  the  mort- 
gage, thus  invalidating  a  right  which 
it  was  the  plain  intent  of  the  parties 
to  extend  and  secure.  In  this  case, 
however,  the  vendee  held  a  mere 
equity,  no  conveyance  having  been 
made  to  the  vendor  prior  to  the  mort- 
gage; and  the  court  seem  to  have 
overlooked  the  distinction  between 
the  legal  right,  which  grows  out  of 
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the  retention  of  the  legal  title,  and 
the  lien  implied  by  chancery,  when  a 
conveyance  has  been  made,  and  all 
hold  on  the  land  is  gone,  at  law.  The 
latter  is  the  creature  of  an  equitable 
presumption,  while  the  former  is  the 
land  itself,  and  confers  all  the  rights 
incident  to  the  ownership  of  land, 
except  in  so  far  as  they  may  be  modi- 
fied by  equity.  In  the  case  under 
consideration,  the  equity  of  the  judg- 
ment creditor  was  limited  to  that  of 
the  purchaser,  against  whom  he  held 
the  judgment,  and  consequently  rose 
no  higher  than  a  right  to  a  convey- 
ance of  the  legal  title  upon,  and  after 
the  payment  of  the  purchase-money 
to  the  vendor,  and  the  mortgagee 
claiming  under  him.  It  is  no  doubt 
true,  that  when  a  vendor,  who  has 
retained  the  legal  title  in  his  own 
hands,  subsequently  conveys  it  for  the 
purpose  of  enabling  the  vendee  to  exe- 
cute a  mortgage  or  conveyance  to  a 
third  person,  the  equitable  lien  for  the 
'unpaid  purchase-money  will  be  waived, 
or,  more  properly  speaking,  will  not 
come  into  existence,  because  the  ob- 
ject which  the  parties  have  in  view 
requires  that  the  title  should  vest  in 
the  grantee,  free  from  all  lien  or  claim 
for  the  purchase-money;  Clower  v. 
RawUngs,  9  S.  &  M.  122 ;  Lynch  v. 
Dearth,  2  Penna.  R.  101.  Under  these 
circumstances,  however,  if  the  con- 
veyance be  made  with  a  view  to  the 
execution  of  the  mortgage,  and  the 
mortgage  executed  on  the  faith  of  the 
conveyance,  so  that  the  whole  forms 
one  transaction,  the  conveyance  should 
be  regarded  as  a  mere  conduit  pipe 
for  the  transfer  of  the  title  from  the 
vendor  to  the  mortgagee,  free  from 
the  incumbrances  which  may  have 
attached  to  the  equitable  estate  of  the 
vendee,  and  the  mortgagee  given  that 
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priority  which  has  been  relinquished 
in  his  favor  by  the  vendor;  Camp- 
helVs  Appeal,  6  Amer.  Law  Register, 
751,  765.  This  is,  undoubtedly,  at 
variance  with  the'  case  of  Watson  v. 
Bane,  but  would  seem  the  only  rule 
which  can  give  effect  to  the  intention 
of  the  parties,  or  satisfy  the  requisi- 
tions of  justice.] 

In  Moreton  v.  Harrison,  1  Bland, 
491,  and  Lingan  v.  Henderson,  Id. 
236,  281,  Mr.  Chancellor  Bland,  upon 
the  ground  that  this  lien  was  a  trust 
in  the  land,  held  that  it  was  not  bar- 
red when  the  personal  security  or  debt 
was  barred ;  but  that  it  would  con- 
tinue till  the  presumption  of  payment 
accrued;  and  that,  though  it  would 
be  presumed  to  be  at  an  end  after 
twenty  years,  yet  that  presumption 
might  be  rebutted  by  circumstances, 
and  the  lien  might  be  enforced  after 
a  still  longer  period.  But  this  ap- 
pears to  be  altogether  erroneous. 
Even  if  it  is  a  trust,  it  is  not  a  direct 
trust  for  the  payment  of  a  debt,  (as 
in  Alexander  v.  M^Murry,  8  Watts, 
504,  and  Addams  v.  Heffernan,  9  Id. 
530 ;)  but  only  a  collateral  trust  for 
the  security  of  the  debt,  and  must  be 
inoperative  when  the  debt  is  barred. 
See  the  remarks  of  Catron,  C.  J.,  in 
Sheratz  v.  Nicodemus,  7  Yerger,  9, 
12.  And  the  better  opinion  would, 
unquestionably,  seem  to  be,  that  as  it 
is  a  remedy  or  security,  not  a  right  of 
property,  and  does  not  vary  the  nature 
of  the  debt,  or  take  it  out  of  the  ope- 
ration of  the  Statute  of  Limitations, 
it  cannot  be  enforced  after  the  bar  of 
the  statute  has  attached  to  the  debt ; 
Borst  V.  Corey,  15  New  York  R.  505; 
Trotter  Y.  Erwin,  27  Mississippi,  772. 
This  equity  of  a  vendor,  as  has 
already  been  said,  will  be  enforced 
against  the  vendee,  and  all  standing 


in  his  position :  against  his  heirs  ; 
Garson  v.  Green,  1  Johnson's  Chan- 
cery, 308,  309;  Wade's  Heirs  v. 
Greenwood,  2  Robinson's  Virginia, 
475,  484  ;  and  as  against  them  it  will 
attach  upon  improvements  made  on 
the  land  by  the  vendee  in  his  life- 
time ;  Warner  v.  Van  Ahtyne,  3  Paige, 
513,  514 ;  and  upon  a  sale  of  the  land 
for  debts,  after  the  vendee's  death,  the 
purchase-money  is  first  to  be  paid  out 
of  the  proceeds  ;  White  v.  Casanave, 
1  Harris  &  Johnson,  106  :  against 
his  widow's  right  of  dower,  as  that  es- 
tate is  cast  upon  her  by  act  of"  law, 
and  not  as  a  purchaser;  Warner  v. 
Van  Alstyne ;  Wilson,  Sc.  v.  Davis- 
son,  2  Robinson's  Virginia,  385,  404; 
Ellicott  V.  Welch,  2  Bland,  243,  244  ; 
see  also  Nazareth  Lit.  &  Benevo.  Inst, 
V.  Lowe  dh  Wife,  1  B.  Monroe,  257, 
258  :  against  a  voluntary  donee ;  Up- 
shaw  et  ux.  v.  Hargrove,  6  Smedes 
&  Marshall,  286,  292  :  and  against 
a  purchaser  for  value,  with  notice, 
actual  or  constructive,  on  the  face  of 
the  deed,  or  aliunde,  that  the  pur- 
chase-money is  unpaid;  Wilcox  v. 
Calloway,  1  Washington's  Virginia, 
38;  Graves  v.  M'Call,  1  Call,  414; 
Bedford  v.  Gibson,  12  Leigh,  332, 
347 ;  Pierce  v.  Gates,  7  Blackford, 
162 ;  Brumfield  v.  Palmer,  Id.  227, 
230;  Mounce  v.  Byars,  11  Georgia, 
180;  Thornton,  &c.  v.  Knox's  ExW, 
6  B.  Monroe,  74 ;  Honore's  ExW  v. 
Bakewell,  Id.  67 ;  Tiernan  v.  Thur- 
man,  14  Id.  279;  Eskridge  v.  M^  Clure 
&  Walker,  2  Yerger,  84,  86;  Sheratz 
V.  Nicodemus,  7  Id.  9,  11 ;  M' Knight 
&  Brady  v.  Bright,  2  Missouri,  110; 
Briscoe  v.  Bronaugh,  1  Texas,  326, 
330,  332 ;  Wright  v.  Woodland  and 
Wife  et  al,  10  Gill  &  Johnson,  388 ; 
(see  also,  Ghiselin  &  Worthington  v. 
Ferguson,  4  Harris  &  Johnson,  522, 
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525;)  and,  in  general,  against  all  not 
appearing  clearly  to  be  purchasers  for 
value  without  notice ;  High  &  Wife  v. 
Batte,  10  Yerger,  186,  335;  Mounce 
V.  Byersj  16  Georgia,  469  ]  Burlin- 
■game  v.  Rohhins,  21  Barbour,  327 ) 
who  have  actually  paid  their  purchase- 
money;  Ripperdon  v.  Cozine^  &c.j  8 
B.  Monroe,  465,  466;  but  not  against 
those  who  are  bona  fide  purchasers 
without  notice;  Blight's  Heirs  v. 
Ba7iks,  &C.J  6  Monroe,  192,  198; 
Taylor  v.  Hunter  &  Searcy ^  5  Hum- 
phreys, 569,  570 ;  Stewart  et  al.  v. 
Ives  et  al.j  1  Smedes  &  Marshall,  197, 
206 ;  Carries  v.  Hubbard  et  al.,  2  Id. 
108,  113 ;  Durdap  v.  Burnett  et  al., 
5  Id.  702,  710;    Work  v.  Brayton, 

5  Indiana,  396 ;  Coster  v.  The  Banh 
of  Georgia,  24  Alabama,  37 ;  Brad- 
ford V.  Harper,  25  Id.  337;  Wehh  v, 
Robinson,  14  Georgia,  216;  dictum  in 
Bayley  v.  Greenleaf,  7  Wheaton,  46, 
50.  Notice  to  the  agent  of  the  pur- 
chase, will,  as  in  other  cases,  operate 
as  notice  to  the  principal ;  3Iounce  v. 
Byers,  11  Georgia,  180;  and  in  Ring- 
gold V.  Bryan,  3  Maryland  Ch.  488, 
the  possession  of  the  vendor  was  said 
to  be  notice  of  his  lien  to  a  subsequent 
purchaser  from  the  vendee. 

In  regard  to  the  existence  of  this 
lien  as  against  creditors,  the  cases  are 
somewhat  at  variance.  It  appears  to 
be  agreed  that  it  does  not  prevail 
against  a  bona  fide  mortgagee  without 
notice,  who  in  fact  is  regarded  in 
equity  as  a  purchaser ;  Duval  v.  Bibb, 
4  Henning  &  Munford,  113,  120; 
Wood  V.  Banh  of  KentucJcy,  &c.,  5 
Monroe,  194,  195;  Clarh  v.  Hunt,  3 
J.  J.  Marshall,  553,  557 ;   Growning 

6  Co.  V.  Behn,  &c.,  10  B.  Monroe, 
383,  385  ;  though  it  was  held  that  it 
would  prevail  against  a  mortgagee 
with  notice,  (Bibb,  C.  J.,  dissenting,) 


in  Euhanh  v.  Boston^  &c.,  5  Monroe, 
285,  291,  313.  In  Bayley  v.  Green- 
leaf,  7  Wheaton,  46,  it  was  decided, 
that  it  will  not  be  enforced  against  a 
conveyance  to  creditors  in  considera- 
tion of  antecedent  debts ;  and  strong 
considerations  were  presented  in  oppo- 
sition to  its  prevailing  against  judg- 
ment creditors,  or  creditors  under  any 
circumstances.  In  Moore  et  al  v.  Hol- 
combe  et  al.,  3  Leigh,  597,  600,  these 
views  were  approved,  and  it  was  decid- 
ed that  if  one  sold  land  without  pay- 
ment or  security,  and  the  vendee  re- 
sold, and  took  bonds,  and  assigned  those 
bonds  for  value  and  without  notice, 
the  first  vendor's  lien  would  be  post- 
poned to  the  assignee  of  the  bonds 
In  Georgia,  creditors  will  not  be  post- 
poned to  a  lien  for  unpaid  purchase- 
money,  unless  they  become  such  with 
notice  of  its  existence;  Webb  v. 
Robinson,  14  Georgia,  216.  In  Mis- 
sissippi, it  has  been  held,  that  it  can- 
not prevail  against  creditors  claiming 
under  a  deed  of  trust  made  for  their 
benefit,  or  under  a  mortgage,  for  they 
have  more  than  an  equity  or  lien, 
they  have  the  legal  title;  Dunlap  v. 
Burnett  et  al.,  5  Smedes  &  Marshall, 
702,  710.  In  North  Carolina,  before 
the  lien  was  rejected  entirely,  it  had 
been  decided  that  it  was  subordinate 
to  the  rights  of  judgment  creditors, 
and  purchasers  at  their  sale ;  Johnson 
V.  Cawthorn,  1  Devereux  &  Battle, 
32,  35;  Harpers.  Williams,  Id.  379 : 
''  If  a  vendor  claiming  such  a  lien,'^  said 
Gaston,  J.,  in  the  former  of  these  cases, 
"  will  not  reduce  it  to  a  legal  form, 
and  give  it  the  notoriety  of  registra- 
tion, which  our  laws  require  for  the 
validity  of  legal  liens,  it  cannot  pre- 
vail against  creditors.^'  In  Tennessee, 
it  is  settled,  that  the  vendor's  lien  will 
not  be  sustained  against  judgment  ere- 
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ditors  or  purchasers  at  their  sale; 
Roberts  v.  Rose  et  al.,  2  Humphreys, 
145,  147;  nor  against  creditors  who 
receive  a  mortgage  to  indemnify  them 
against  previous  liabilities,  and  Catron, 
C.  J.,  said,  of  Bayley  v.  Greenfield^ 
*'  this  decision  meets  the  most  decided 
and  unanimous  approbation  of  this 
court;''  Gann  v.  Chester,  5  Yerger, 
205,  209;  but  that  it  will  prevail 
against  a  voluntary  assignment  for  the 
benefit  of  creditors,  where  a  bill  is  filed 
by  the  vendor,  before  the  trust  is  exe- 
cuted; Brown  v.  Vanlier  et  als.,  7 
Humphreys,  239,  249.  In  New  York, 
also,  it  was  held  by  the  Yice-Chan- 
cellor  that  the  vendor's  lien  will  pre- 
vail against  a  voluntary  assignment  to 
a  trustee  for  the  benefit  of  antecedent 
creditors ;  Shirley  v.  Sugar  Refinery, 
2  Edwards,  505,  508 ;  see  also  Repp 
et  al.  v.  Repp,  War  field  &  Fox,  12 
aill  &  Johnson,  341,  352  :  and  in 
Indiana  and  Maryland,  Ringgold  v. 
Bryan,  3  Maryland  Ch.  488,  the  lien 
prevails  against  judgment  creditors ; 
Aldridge  v.  Dunn,  7  Black.  249, 250. 
The  decisions  are,  therefore,  in  con- 
flict :  but  in  respect  to  the  justice  and 
policy  of  postponing  this  equitable 
lien  to  the  rights  of  creditors,  the  rea- 
soning of  Marshall,  C.  J.,  in  Bayley 
V.  Greenleaf,  is  unanswerable.  '^  To 
the  world,"  says  the  Chief  Justice, 
*'the  vendee  appears  to  hold  the 
estate,  divested  of  any  trust  whatever; 
and  credit  is  given  to  him  in  the  con- 
fidence that  the  property  is  his  own  in 
equity,  as  well  as  at  law.  A  vendor 
relying  upon  this  lien,  ought  to  re- 
duce it  to  a  mortgage,  so  as  to  give 
notice  of  it  to  the  world.  If  he  does 
not,  he  is,  in  some  degree,  accessory 
to  the  fraud  committed  on  the  public, 
by  an  act  which  exhibits  the  vendee 
as  the  complete  owner  of  an  estate  on 


which  he  claims  a  secret  lien.  It 
would  seem  inconsistent  with  the  prin- 
ciples of  equity,  and  with  the  general 
spirit  of  our  laws,  that  such  a  lien 
should  be  set  up  in  a  court  of  chan- 
cery, to  the  exclusion  of  hona  fide  cre- 
ditors. The  lien  of  the  vendor,  if  in 
the  nature  of  a  trust,  is  a  secret  trust; 
and,  although  to  be  preferred  to  any 
other  subsequent  equal  equity,  uncon- 
nected with  a  legal  advantage,  or 
equitable  advantage  which  gives  a  su- 
perior claim  to  the  legal  estate,  will 
be  postponed  to  a  subsequent  equal 
equity  connected  with  such  advantage. 

.  .  .  In  the  United  States,  the 
claims  of  creditors  stand  on  high 
ground.  There  is  not  perhaps  a  State 
in  the  Union,  the  laws  of  which  do 
not  make  all  conveyances  not  recorded, 
and  all  secret  trusts,  void  as  to  credi- 
tors as  well  as  subsequent  purchasers 
without  notice." 

In  order  to  determine  whether  a 
vendor's  claim  for  unpaid  purchase- 
money  is  of  a  character  to  prevail  over 
the  rights  of  subsequent  creditors,  it 
is  necessary  to  examine,  somewhat 
more  closely,  the  origin  and  nature  of 
this,  so  called,  "  equitable  lien."  It  is 
difficult,  from  the  American  au tho- 
rites, to  derive  a  satisfactory  notion 
upon  the  subject.  The  neglect  in 
many  of  the  courts  to  distinguish, 
carefully,  between  the  implied  equity, 
where  the  title  has  been  absolutely 
conveyed,  and  the  lien  existing  where 
the  title  is  retained  by  the  vendor,  and 
only  a  title-bond  given  to  the  pur- 
chaser, has  increased  the  confusion, 
and  led  to  much  inaccuracy.  See 
Anthony  v.  Smith,  9  Humphreys,  508, 
511.  In  some  of  the  states,  the  "  ven- 
dor's lien"  has  come  to  be  considered 
as  in  the  nature  of  an  equitable  mort- 
gage :    see    the    Kentucky  decisions. 
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and  the  remarks  of  Baldwin,  J.,  in 
WilsoTij  &c.  V.  Davisson,  2  Robinson's 
Virginia,  385,  404,  who  speaks  of  it, 
"  as  a  kind  of  equitable  mortgage, 
inherent  in  the  contract  of  sale,  and 
qualifying  the  ownership  of  the  ven- 
dee :"  by  other  tribunals,  it  has 
been  regarded  as  a  trust,  incident, 
uniformly  and  necessarily,  in  equity, 
to  all  conveyances  where  the  pur- 
chase-money is  not  paid ;  Ringgold  v. 
Bryan,  3  Maryland  Ch.  488  :  see  the 
views  of  Bland,  C,  in  Moreton  v.  Har- 
rison, 1  Bland,  491,  and  in  Iglehart  v. 
Armiger,  Id.  519,  524,  525.  It  is 
believed,  that  both  of  these  theories 
are  unsound,  and  that  this  claim  is 
neither  an  equitable  mortgage  nor  a 
trust.  An  equitable  mortgage  springs 
from  an  agreement,  express  or  im- 
plied, of  the  parties,  that  there  shall 
be  a  lien  :  but  this  claim,  though  the 
question  of  its  waiver  may  be  a  matter 
in  agreement  and  intention,  is  in  its 
inception  and  essence,  a  simple  equity, 
raised  and  given  by  the  court,  and  not 
created  by  the  intention  or  contract  of 
the  vendor  and  vendee.  It  seems  to 
be  equally  clear  that  it  is  not  a  trust. 
Upon  a  ready  money  sale,  if  a  convey- 
ance be  made  in  advance  of  payment, 
there  is  no  doubt  that  the  vendee  is  a 
trustee  for  the  purchase-money ;  but 
whether,  when  credit  is  expressly 
given  for  the  purchase-money,  and  a 
note  payable  infuturo,  is  taken  upon 
the  conveyance,  the  land,  in  the  hands 
of  the  vendee,  is  affected  with  a  trust 
for  the  satisfaction  of  that  debt,  is  a 
different  question.  There  are  but  two 
grounds  upon  which  equity  raises  a 
trust ;  one,  the  agreement  or  intention 
of  the  parties,  the  other,  the  fraud,  or 
breach  of  faith  or  duty,  of  the  person 
who  thereby  is  made  a  trustee.  No 
agreement  for  a  security  on  the  land 


can  be  inferred  when  the  parties  ex- 
pressly decline  making  such  an  agree- 
ment;  and  it  is  admitted  that  this 
claim  does  not  arise  from  agreement. 
Where  it  is  a  part  of  the  contract  that 
a  note  or  bond  is  to  be  given  for  the 
purchase-money,  no  trust,  ex  malificio, 
can  arise  at  the  time  of  the  convey- 
ance, for  the  vendee  is  acting  strictly 
within  his  duty;  and  none  can  be 
created  from  the  mere  non-payment  of 
the  debt,  when  it  becomes  due,  for 
that  is  not  such  a  fraud  as  equity 
makes  the  ground  of  a  trust.  The 
case  presents  none  of  the  elements  of 
a  trust  in  land.  The  circumstances, 
that  the  vendor's  claim  is  not  such  an 
interest  as  he  can  assign,  and  that  he 
cannot  charge  the  land  until  he  has 
exhausted  his  legal  remedies  against 
the  personal  estate,  which  the  best 
authorities  agree  in,  indicate,  unmis- 
takably, that  this  is  neither  an  equi- 
table mortgage,  nor  a  trust.  The  true 
nature  of  the  claim  appears  to  be  this. 
It  had  its  origin  in  a  country  where 
lands  were  not  liable,  both  during  and 
after  the  life  of  the  debtor,  for  all  per- 
sonal obligations,  indiscriminately,  in- 
cluding debts  by  simple  contract :  and 
it  seems  to  be  an  original  and  natural 
equity,  that  the  creditor  whose  debt 
was  the  consideration  of  the  land, 
should,  by  virtue  of  that  considera- 
tion, be  allowed  to  charge  the  land 
upon  failure  of  the  personal  assets.  It 
is  not  a  lien  until  a  bill  has  been  filed 
to  assert  it :  before  that  is  done,  it  is 
a  mere  equity  or  capacity  to  acquire  a 
lien,  and  to  have  a  satisfaction  of  it. 
When  a  bill  is  filed,  it  becomes  a  spe- 
cific lien.  This  equity  no  doubt  dates 
back  to  the  time  of  the  conveyance, 
and  to  the  origin  of  the  debt.  As  soon 
as  the  debt  for  purchase-money  exist?, 
though    to   be   paid   in  futuro,   the 
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equity  to  come  upon  the  land,  attaches 
to  it.  Therefore,  it  prevails  against 
dower,  and  all  other  estates  which  the 
law  considers  as  in  privity  with  that 
of  the  vendee ;  it  prevails  against  all 
who  take  with  notice,  actual  or  legal, 
for  all  such  persons  are  considered  as 
standing  in  the  situation  of  the  ven- 
dee. In  such  cases  the  dispute  is  be- 
tween the  vendor,  on  the  one  hand, 
and  the  vendee  and  his  representa- 
tives, on  the  other.  But  when  subse- 
quent lien  creditors  intervene,  the 
contest  is  no  longer  between  the  ven- 
dor and  vendee ;  it  is  between  third 
persons  contending  for  his  estate.  It 
depends  no  longer  on  the  equity  of 
one  party  as  against  the  vendee  and 
those  in  privity  with  him ;  it  depends 
upon  the  relative  equities  and  rights 
of  the  disputants,  in  a  comparison  with 
one  another.  If  this  be  a  correct 
view  of  the  nature  of  the  vendor's 
claim,  the  question  is  at  an  end. 
Lien  creditors  will  supplant  one,  who, 
though  he  had  a  right  in  equity  to 
charge  the  land,  through  his  own 
laches  and  default,  failed  to  secure  a 
lien.  Lien  creditors  are  entitled  to 
the  whole  estate  of  their  debtor,  sub- 
ject only  to  prior  specific  liens,  legal 
or  equitable ;  if  the  vendor's  equity  be 
neither  a  specific  lien,  nor  a  trust  quali- 
fying the  estate  in  equity,  the  right  of 
lien  creditors  is  paramount  to  it.  The 
principle  then  is,  that,  the  vendor's 
equity,  though  prevailing  against  the 
vendee  and  all  claiming  through  him, 
is  subordinate  to  the  rights  of  subse- 
quent lien  creditors,  with  or  without 
notice.  It  then  only  remains  to  de- 
termine who  are  lien  creditors.  Judg- 
ment creditors,  mortgagees  with  or 
without  notice,  creditors  receiving  a 
conveyance  directly  to  themselves,  of 
course,  are :  in  the  case  of  a  voluntary 


assignment  to  a  trustee  for  the  benefit 
of  creditors,  the  difficulty  is  to  deter- 
mine when  the  creditors  become  lien 
creditors  by  virtue  of  the  assignment. 
Before  they  have  elected  to  take  under 
the  deed,  the  assignee  is  rather  the 
trustee  for  the  debtor  than  for  them ; 
when  they  have  accepted  the  assign- 
ment, by  claiming  or  taking  a  benefit 
under  it,  the  assignee  becomes  their 
trustee,  and  they  assume,  by  virtue  of 
the  assignment,  the  character  of  lien 
creditors.  The  decision  in  Tennessee, 
above  referred  to,  that  the  vendor's 
equity  will  over-ride  a  voluntary  as- 
signment to  a  trustee,  if  asserted  be- 
fore anything  has  been  done  in  execu- 
tion of  the  trust,  appears,  therefore,  to 
be  strictly  correct :  but  there  can  be 
little  doubt,  that  if  the  creditors  have 
filed  a  bill  to  have  the  trust  under  the 
assignment  executed,  or  have  other- 
wise made  themselves  parties  to  the 
assignment  by  claiming  or  receiving  a 
benefit  under  it,  they  would  prevail 
over  the  tardy  claim  of  the  vendor. 

If  there  be  a  difficulty  in  defining, 
with  precision,  the  nature  of  this  cre- 
ditor's equity,  there  seems  to  be  little 
doubt,  that  it  is  something  less  firm, 
distinct,  and  positive,  than  the  lien  of 
a  creditor  by  mortgage,  judgment,  or 
bill  filed.  Trotter  v.  Erwin,  27  Miss. 
772.  <'  The  lien  of  a  vendor  for  the 
purchase-money,"  says  Story,  J.,  in 
Gilman  v.  Brown  et  al.,  1  Mason, 
192,  221,  "is  not  of  so  high  and 
stringent  a  nature,  as  that  of  a  judg- 
ment creditor,  for  the  latter  binds  the 
land  according  to  the  course  of  the 
common  law;  whereas  the  former  is 
the  mere  creature  of  a  court  of  equity, 
which  it  moulds  and  fashions  accord- 
ing to  its  own  purposes.  It  is,  in 
short,  a  right  which  has  no  existence, 
until  it  is  established  by  the  decree  of 
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a  court  in  the  particular  case,  and  is 
then  made  subservient  to  all  the  other 
equities  between  the  parties,  and  en- 
forced in  its  own  peculiar  manner,  and 
upon  its  own  peculiar  principles.  It 
is  not,  therefore,  an  equitable  estate 
in  the  land  itself,  although  sometimes 
that  appellation  is  loosely  applied  to 
it.'^  Whatever  may  be  its  name  or 
nature,  it  seems  to  be  reasonable,  that 
when  a  man  claims  an  equity,  not 
under  any  agreement,  but  in  direct 
opposition  to  his  own  express  and 
solemn  acknowledgment,  intended  to 
be  put  on  record  and  made  known  to 
all  the  world,  he  ought  not  to  be 
allowed  to  enforce  it  against  persons 
who  may  have  given  credit  and  in- 
curred risk  on  the  faith  of  that  ac- 
knowledgment. 

If  the  views  above  stated  be  sound. 


there  can  be  little  doubt  that  this 
principle,  of  an  implied  lien  for  pur- 
chase-money, has  no  just  application 
in  a  country  where  every  debt  may  be 
at  once  made  a  lien  by  a  judgment, 
and  where  debts  generally  are  a  lien 
on  the  lands  of  decedents ;  and  that 
the  courts  of  those  states,  which  have 
wholly  expelled  the  doctrine,  have 
exhibited  a  more  accurate  apprecia- 
tion of  its  nature  and  purpose,  than 
those  which  have  retained  it. 

The  vendor  of  personal  property 
has  no  implied  or  equitable  lien  for 
the  purchase-money,  after  parting 
with  the  possession,  but  must  look  to 
the  personal  responsibility,  only,  of 
the  vendee ;  James  v.  Bird's  AdrnW, 
8  Leigh,  510,  513 ;  Beam  v.  Blanton, 
3  Iredeirs  Equity,  59,  62 ;  Lujpin  v. 
Marie,  6  Wendell,  77,  82. 
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Election.] — A.  having  two  daughterSy  B.  and  C,  devises  fee-simple  lands  to 
B.J  and  lands  which  were  settled  upon  him  in  tail  to  C.  If  B,  will  claim 
a  share  of  the  entailed  lands  under  the  settlement,  she  must  quit  the  fee- 
simple  lands  ;  for  the  testator  having  disposed  of  the  whole  of  his  estate 
amongst  his  children,  what  he  gave  them  was  upon  the  implied  condition 
they  shoidd  release  to  each  other. 

John  Everard,  having  two  daughters,  in  1686  makes  his  will,  and  devises 
to  Margaret,  his  eldest  daughter,  his  lands  in  Beeston,  and  £800  in  money ; 
to  Mary,  his  second  daughter,  his  lands  in  Stanborn  and  Broom,  and  £1300 
in  money,  provided  and  on  condition  she  released,  conveyed,  and  assured 
Beeston  lands  to  her  sister  Margaret ;  and  devised  to  his  said  second  daughter 
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£1300  in  money.^  Provided,  if  he  should  have  a  son,  what  was  devised  to 
his  daughters  to  be  void ;  and,  in  such  case,  gave  to  Margaret  £1200,  and  to 
Mary  £1000.  Provided,  if  he  should  have  another  daughter,  then  he  gave 
the  £800  devised  to  Margaret  to  such  after-born  daughter ;  and  the  lands 
at  Stanborn  and  Broom,  and  the  £1300  devised  to  Mary,  the  second  daughter, 
to  the  said  Mary  and  such  after-born  daughter,  equally  between  them. 

He  shortly  afterwards  died,  and  left  his  wife  enceinte  of  a  daughter,  Eliza- 
beth. Mary  married  Higgs,  and  died  without  issue,  not  having  given  any  re- 
lease to  Margaret,  her  sister,  according  to  the  will. 

r  *2721  Elizabeth  claimed  not  only  the  lands  devised  to  her  by  *the  will, 
and  a  moiety  of  what  was  devised  to  her  sister  Mary,  but  also  a 
moiety  of  the  Beeston  lands,  devised  to  Margaret :  the  same,  on  the  testator's 
marriage,  being  settled  on  himself  for  life,  and  his  wife  for  her  jointure,  and 
to  the  first  and  other  sons,  and,  in  default  of  issue  male,  to  the  heirs  of  his 
body. 

Question  was,  whether  she  should  be  at  liberty  so  to  do,  or  ought  not  to 
acquiesce  in  the  will,  or  renounce  any  benefit  thereby. 

Lord  Keeper  Cowper. — In  all  cases  of  this  kind,  where  a  man  is  dis- 
posing of  his  estate  amongst  his  children,  and  gives  to  one  fee-simple  lands, 
and  to  another  lands  entailed  or  under  settlement,^  it  is  upon  an  implied  con- 
dition that  each  party  acquit  and  release  the  other;  especially  as  in  this  case, 
where,  plainly,  he  had  the  distribution  of  his  whole  estate  under  his  conside- 
ration, and  has  given  much  more  to  Elizabeth  than  what  belonged  to  her  by 
the  settlement,  and  had  it  in  his  power  to  cut  off  the  entail. 


[*273]  *STREATFIELD  v.  STREATFIELD. 


reported   CAS.    TEMP.    TALB.    176. 

Election.] — The  ancestor ,  hy  articles  previous  to  his  marriage,  agrees  to 
settle  certain  lands  to  the  use  of  himself  and  his  intended  wife,  remainder 
to  the  issue  of  the  marriage  in  the  usual  manner.  He  makes  a  deed,  not 
pursuant  to  the  articles,  and  has  a  son  and  two  daughters  ;  and  upon  the 
marriage  of  his  son  settles  other  lands,  in  consideration  of  this  last  mar- 
riage, in  the  usual  manner,  and  levies  a  fine  of  the  former  lands  to  the 
use  of  himself  in  fee ';  and  then  makes  his  will,  and  devises  part  of  the 
former  lands  to  his  two  daughters,  and  the  rest  of  his  real  estate  to  trustees, 

1  This  last  bequest  of  £1300  in  money  seems  to  be  a  repetition  of  the  first  bequest  of 
that  sum  with  the  lands  in  Stanborn  and  Broom. 

2  That  is  to  say  entailed  or  settled  upo  n  the  one  to  whom  the  fee-simple  lands  are 
given,  or  upon  such  one  jointly  with  the  other. 
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to  the  use  of  his  grandson  for  life,  with  usual  remainders  ;  and  with  direc- 
tion, out  of  tlie  profits  to  educate  the  grandson,  and  to  place  out  the  rest  of 
the  profits  to  he  paid  to  the  grandson  at  twenty-one  years  of  age  ;  and  if 
he  does  not  attain  that  age,  to  he  paid  to  his  said  daughters,  their  execu- 
tors, &c.  The  grandson  is  not  to  he  hound  hy  the  deed,  which  did  not 
pursue  the  articles,  hut  then  he  shall  make  his  election  when  he  comes  of  age, 
and  if  he  chooses  to  taJce  lands  which  ought  to  have  heen  settled,  the  daugh- 
ters (his  aunts)  shall  he  reprised  out  df  the  lands  devised  to  him. 

Thomas  Streatfield,  the  plaintiff's  grandfather,  by  articles  previous  to  his 
marriage,  May  31st,  1677,  agreed  to  settle  lands  in  Sevenoake  [in  the  county 
of  Kent]  to  the  use  of  himself  and  Martha,  his  intended  wife,  for  their  lives 
and  the  life  of  the  survivor;  and  after  the  survivor's  decease,  to  the  use  of  the 
heirs  of  the  body  of  him  the  said  Thomas  on  his  wife  begotten,  with  other 
remainders  over. 

*The  marriage  soon  after  took  effect,  and  by  deed,  dated  April  5th,  p  *974-| 
1698,  reciting  the  foresaid  articles,  he  settled  his  lands  at  Sevenoake 
to  the  use  of  himself  and  his  wife  for  their  lives,  and  the  life  of  the  longest 
liver  of  them  without  impeachment  of  waste  during  the  life  of  Thomas,  and 
after  their  decease,  to  the  use  of  the  heirs  of  the  body  of  the  said  Thomas,  on 
the  said  Martha  to  be  begotten ;  and  for  want  of  such  issue,  remainder  to  the 
right  heirs  of  Thomas.  They  had  issue,  Thomas  (their  only  son,)  and  two 
daughters,  Margaret  and  Martha. 

In  the  year  1716,  upon  the  marriage  of  Thomas,  the  son,  the  father  settled 
other  lands  (of  which  he  was  seised  in  fee,)  of  the  yearly  value  of  £355,  to  the 
use  of  his  son  for  life,  remainder  to  the  daughters  of  the  marriage,  remainder 
in  fee  to  the  son,  with  a  power  to  raise  £2000  for  younger  children. 

After  the  son's  death,  [leaving  a  son  called  Thomas,]  Thomas,  the  father, 
in  the  year  1723,  levied  a  fine  of  the  lands  comprised  in  the  deed  of  1698  to 
the  use  of  himself  in  fee,  and  in  the  year  1725  made  his  will,  and  thereby 
devised  part  of  those  lands^  to  his  two  daughter,  Margaret  and  Martha;  "And 
also  all  other  his  manors,  messuages,  lands,  tenements,  and  hereditaments 
whatsoever,  either  in  possession,  reversion,  or  remainder,  not  therein  before 
given  or  disposed  of,  situate  in  the  counties  of  Kent,  Surrey,  or  elsewhere,  to 
trustees,  in  trust  for  the  plaintiff  Thomas,  his  grandson,  for  life ;  remainder  to 
his  first  and  other  sons  in  tail  male ;  remainder  to  his  daughters  in  tail ;  remain- 
der to  Margaret  and  Martha,  with  several  remainders  over.''  Then  comes  this 
clause.  "  And  my  will  and  meaning  farther  is,  and  I  do  hereby  authorize  and 
appoint  the  trustees,  and  the  survivor  of  them,  to  receive  the  rents  and  profits 
of  the  said  estates  to  them  devised,  and  out  of  the  same  to  allow  and  expend, 
for  the  education  of  my  grandson  Thomas,  so  much  as  they  shall  think  fit  dur- 
ing his  minority ;  and  that  the  trustees  shall  place  out  at  interest  such  moneys 
arising  out  of  the  rents  and  profits  of  the  said  estates ;  which  said  moneys,  with 
interest  arising  therefrom,  my  will  is,  *be  paid  to  my  grandson  Thomas  ^  ^oni^-i 
at  his  age  of  twenty-one  years,  if  he  so  long  live ;  or,  in  case  he  dies 

1  i.  e.  viz.,  the  lands  at  Sevenoake  in  Kent. 


878  ELECTION. 


before  that  age,  then  that  the  same  shall  be  paid  to  my  two  daughters^  Mar- 
garet and  Martha,  their  executors,"  &c. 

The  testator  died  in  the  year  1730. 

The  question  was,  whether  the  settlement  in  1698  was  a  proper  execution  of 
the  articles  of  1677  ?  and  if  not,  whether  the  general  devise  to  the  plaintiff  should 
be  taken  as  a  satisfaction  for  what  he  was  entitled  to  under  the  articles  of  1677  ? 

Mr.  Solicitor- General,  Mr.  Brown,  Mr.  Fazaherley ,zxi^  Mr.  iVbeZ  argued,  for 
the  plaintiff,  that,  although  in  a  will  or  articles  executed,  Thomas  the  grand- 
father would  have  been  tenant  in  tail,  yet  the  articles  of  1677  being  but  exe- 
cutory, this  Court  would  interpose,  by  carrying  them  into  execution  in  the 
strictest  manner,  and  not  leaving  it  in  his  power  to  destroy  the  uses  as  soon  as 
raised.  That,  according  to  that  rule,  the  deed  of  1698  was  certainly  no  execu- 
tion of  the  articles  in  equity ;  for,  though  it  was  in  the  very  words,  yet  did  it 
not  at  all  answer  the  intent  of  the  articles,  and  came,  therefore,  within  the 
rules  of  Trevor  and  Trevor's  case,  1  Eq.  Ca.  Abr.  387.^ 

That  the  settlement  in  1716,  upon  Thomas  the  son's  marriage  (although  it 
was  of  lands  of  greater  value  than  those  contained  in  the  articles,)  could  never 
be  thought  a  satisfaction  for  them,  there  being  no  reference  at  all  in  it  to  the 
articles,  and  it  being  made  only  in  consideration  of  the  son's  marriage,  and  for 
settling  a  jointure  upon  his  wife,  and  making  a  competent  provision  for  the 
issue ;  all  which  are  new  considerations,  no  way  relative  to  the  articles  :  and 
where  there  is  an  express  consideration  mentioned  in  a  deed,  there  can  be  no 
averment  of  another  not  contained  therein. ^ 

That  nothing  could  be  taken  for  a  satisfaction  but  what  was  in  its  nature 
agreeable  to  the  thing -which  was  to  be  done,  was  held  in  Lechmere  and  Lady 
Lechmere^s  case.^  But,  in  this  case,  Thomas  the  son  was,  by  the  articles,  to 
have  been  tenant  in  tail;  but,  by  the  settlement  in  1716,  he  was  to  be  but 
tenant  for  life ;  which  was  giving  him  a  *less  estate  for  a  greater,  and 
L  J  consequently  not  to  be  deemed  a  satisfaction  without  a  special  accept- 

ance of  it  as  such,  according  to  the  rule  in  PinneVs  case,  5  Co.  117,  where  it 
is  held  that  payment  of  a  lesser  sum  can  never  be  a  satisfaction  for  a  greater, 
unless  upon  a  special  circumstance  showing  the  intent,  as  payment  at  an  earlier 
day,  &c.  That  the  will  could  no  more  be  taken  for  a  satisfaction  than  the 
settlement,  and  upon  the  same  reasons ;  for,  by  it,  the  plaintiff  is  no  more  than 
tenant  for  life,  and  even  that  not  absolutely,  the  profits  being  directed  by  the 
testator  to  be  accumulated  until  the  plaintiff  attains  his  age  of  twenty-one,  and 
then  to  be  paid  to  him ;  but  if  he  dies  before  that  age,  they  are  given  away  to 
the  testator's  daughters;  and  when  he  does  arrive  to  that  age,  he  is  to  be  but 
barely  tenant  for  life,  and  even  not  that  without  impeachment  of  waste ;  besides, 
if  the  will  be  construed  a  satisfaction,  as  against  the  plaintiff,  so  it  must  like- 
wise be  as  to  all  the  others  claiming  under  the  articles ;  whereas,  the  plaintiff's 
sisters,  who  were  entitled  under  the  articles,  can  never  take  anything  under 
this  will,  but  are  wholly  excluded. 

1  1  P.  Wms.  622,  S.  C.  2  pyer,  14G,  p.  71. 

»  Lechmere  v.  Lechmere,  Ca.  t.  Talb.  80 ;  S.  C,  3.  P.  Wms.  211. 
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The  general  devise  of  all  his  manors,  lands,  &c.,  in  possession,  reversion,  or 
remainder,  will  not  alter  the  case ;  for,  where  the  testator  hath  estate  sufficient 
to  satisfy  such  general  words,  he  shall  never  be  construed  to  have  intended  to 
pass  that  which  he  had  no  right  to  dispose  of,  and  the  giving  of  which  would 
work  a  wrong.  That  he  had  no  right  to  dispose  of  the  lands  contained  in  the 
articles,  is  evident  from  what  hath  been  already  said ;  and  had  not  this  been 
upon  his  own  marriage,  but  in  any  other  settlement,  he  had  been  a  trustee  for 
his  son,  and  then  had  made  his  will  in  the  same  words  that  he  hath  done  here, 
surely  that  trust  estate  would  never  have  passed ;  and  there  is  no  difference, 
whether  the  trust  be  expressed,  or  whether  it  arises  by  implication  of  equity. 
It  would  be  an  absurdity  to  construe  these  words  to  pass  away  a  third  person's 
estate.  A  grant  of  all  one's  goods  will  not  pass  those  which  he  hath  in  auter 
droit :  So,  if  he  had  had  a  mortgage  in  fee,  such  general  words  would  not  have 
passed  *it  from  the  devisee  of  the  personal  estate  to  the  devisee  of 
the  land.     In  Rose  and  Bartlett^s  case,  Cro.  Car.  292,  a  general  devise  L  J 

of  all  his  lands  and  tenements,  having  both  freehold  and  leasehold,  was  held 
to  pass  the  freehold  lands  only.^  And,  in  Harwood  and  Child's  case,  heard 
by  the  present  Lord  Chancellor,  March  18,  1734,  a  devise  of  all  his  lands  for 
payment  of  debts,  having  both  freehold  and  copyhold,  but  no  surrender  made 
of  the  copyhold  to  the  use  of  his  will,  was  held  not  to  pass  the  copyhold.  Nor 
can  the  cases  of  Duffield  v.-  Smith,  2  Vern.  250;  Noys  v.  Mordaunt,  2  Yern. 
581,  be  objected;  for,  in  the  former  the  decree  was  reversed,  upon  account  of 
the  sister's  being  heir-at-law,  and  disinherited,  which  is  the  present  case :  (for 
here  they  would  take  a  beneficial  interest  from  the  plaintiff,  who  was  heir-at- 
law  to  his  grandfather,  and  give  him  but  a  very  small  one  in  its  room ;)  and 
in  the  latter  case,  the  father,  being  tenant  in  tail  of  part,  had  power  to  bar  it 
by  fine ;  in  which  respect  he  might  well  be  looked  upon  as  a  proprietor  of  the 
whole ;  but,  if  he  be  decreed  to  make  his  election,  it  must  be  done  presently, 
for  then  it  is  that  he  is  to  take;  whereas,  he  cannot  by  law  make  his  election, 
being  but  an  infant ;  and  if  so,  the  Court  must  compel  him  to  that  which  the 
law  disables  him  from  doing. 

Mr.  Attorney -General,  Mr.  Strange,  and  Mr.  Peere  Williams,  argued  for 
the  defendant,  that  this  Court  will  not,  in  all  cases  whatever,  decree  a  specific 
performance ;  but  would,  in  some  particular  cases,  leave  the  party  to  his  re- 
medy at  law  upon  the  covenant ;  that  these  articles  were  made  so  long  ago  as 
in  1677,  and  Thomas,  the  son,  who  was  the  person  entitled  to  have  them  car- 
ried into  execution,  lived  until  1722,  forty-five  years  after,  without  ever  desir- 
ing to  have  them  executed ;  and  that  the  intent  of  those  articles  did  not  seem 
to  go  any  farther  than  the  settling  the  jointure  on  the  wife,  and  the  making 
Thomas,  the  grandfather,  tenant  in  tail,  the  words  being  to  provide  for  the  wife, 
but  no  mention  made  of  the  issue ;  but,  whoever  comes  into  equity  must  do 
equity  ;  and. therefore,  *if  the  plaintiff  would  take  advantage  of  those  ^^^070-1 
articles,  he  must  make  a  compensation  for  it  out  of  the  will,  which   '- 

1  See  now,  1  Yict.  c.  26,  s.  6. 
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gives  him  an  estate  upon  a  plain  supposal  that  he  shall  take  nothing  by  the 
articles ;  but  shall  never  be  at  liberty  to  take  a  great  benefit  under  the  will, 
and  waive  that  part  which  makes  against  him  to  the  prejudice  of  a  third  per- 
son. The  whole  will  must  be  acquiesced  under,  or  no  part  of  it  at  all,  accord- 
ing to  the  resolution  in  Noys  and  Mordaunfs  case;^  which  went  upon  the 
reason  of  an  entire  compliance  with  the  testator's  intent  in  taking  entirely 
under  the  will,  and  not  upon  the  supposed  reason  of  his  being  proprietor  by 
having  it  in  his  power  to  levy  a  fine.  The  like  resolution  was  in  the  case  of 
Searne  v.  Hearne,  2  Vern.  555,  in  that  of  Cowper  v.  Cotton,  February  16, 
1731,^  at  the  Rolls  :  where  a  freeman  of  London  devised  his  estate  to  trustees 
for  the  raising  6000^.  for  his  four  daughters,  and  made  a  disposition  of  the 
surplus,  it  was  held  that  they  should  stand  either  by  the  will  or  by  the  cus- 
tom ;  and  if  by  the  former,  that  they  should  not  defeat  the  devise  over.  That, 
in  cases  where  general  words  in  a  will  had  been  restrained  from  passing  all 
which  the  testator  had,  it  hath  been  upon  the  testator's  intention  manifestly 
appearing  in  the  will  itself,  not  to  pass  so  much  as  the  generality  of  his  words 
would  comprehend  ]  but,  in  the  present  case,  his  intent  plainly  appears  to  pass 
all :  nor  will  that  intent  be  satisfied  by  saying,  that  he  had  a  reversion  of  the 
lands  comprised  in  the  articles,  since  he  would  have  been  tenant  in  tail  under 
the  articles,  and  only  for  life  under  the  will. 

Lord  Chancellor  Talbot. — It  cannot  be  doubted  but  that,  upon  appli- 
cation to  this  Court  for  the  carrying  into  execution  the  articles  of  1677,  the 
Court  would  have  decreed  it  to  be  done  in  the  strictest  jnanner,  and  would 
never  leave  it  in  the  husband's  power  to  defeat  and  annul  everything  he  had 
been  doing :  and  the  nature  of  the  provision  is  strong  enough  for  this  purpose, 
without  any  express  words,  and  I  must,  therefore,  consider  what  was  the  ope- 
ration of  the  deed  of  1698,  which  is  declared  to  be  in  ""performance 
L  J  of  the  true  intent  and  meaning  of  the  articles.  If  it  be  so,  all  is  well  j 
but  if  it  be  not,  it  only  shows  that  the  parties  intended  it  so,  but  were  mis- 
taken. So  was  the  case  of  West  v.  Errissey,^  where  the  articles  were,  by  the 
House  of  Lords,  decreed  to  be  made  good ;  and  the  same  must  be  done  in  this 
case,  if  nothing  intervenes  to  prevent  it. 

The  settlement,  in  1716,  whereby  the  grandfather  settled  other  lands  upon 
his  son's  marriage,  has  been  called  a  satisfaction  for  those  articles ;  but  to  me 
it  appears  neither  an  actual  satisfaction  nor  to  have  been  intended  as  such. 
The  grandfather  had  done  that  in  1698,  which  he  apprehended  to  be  a  satis- 
faction for  the  articles ;  but  this  deed  proceeds  upon  considerations  quite  diffe- 
rent from  those  of  the  articles,  the  persons  claiming  under  this  being  pur- 
chasers for  a  consideration  entirely  new,  the  limitations  being  entirely  diffe- 
rent ;  and,  therefore,  it  would  be  absurd  to  call  this  a  satisfaction  for  another 
thing  it  hath  nothing  to  do  with,  and  to  which  it  is  no  way  relative. 

The  next  thing  to  be  considered  is,  the  fine  levied  of  lands  in  question  in 

1  Ante.  2  Cowper  v.  Scott,  3  P.  Wms.  123. 

3  2  P.  Wms.  349 ;  1  Bro.  P.  C.  225  ;  Toml.  edit. 
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the  year  1723,  by  the  grandfather;  the  intent  whereof  was,  to  have  the  abso- 
lute ownership  of  those  lands  in  him.  And  one  reason  why  no  application 
hath  been  made  till  now  to  have  those  articles  carried  into  execution,  might 
be  that  during  the  grandfather's  life  nobody  was  entitled  to  anything  in  pos- 
session under  them. 

Then  comes  the  will  in  1725,  whereby  he  gives  part  of  those  lands,  settled 
in  1698,  to  his  daughters ;  thereby  showing  his  apprehension  to  be,  that,  by  a 
fine,  he  had  given  himself  a  power  of  disposing  of  them ;  and  it  would  be  a 
very  strained  construction  to  say  that  he  intended  this,  not  as  a  present  devise 
to  his  daughters,  but  to  take  effect  out  of  the  reversion  of  the  lands  comprised 
in  the  articles. 

The  next  thing  is  the  devise  to  the  trustees  for  his  grandson  the  plaintiff, 
upon  his  attaining  the  age  of  twenty-one ;  and  the  question  here  is,  whether  the 
general  words  shall  ever  pass  lands  not  capable  of  the  limitation  *in  r-^^^^-, 
the  will  ?  And  to  that  have  been  cited  Rose  and  Bartlett's  case^  Cro.  "-  J 
Car.  292,  and  other  cases ;  but  they  cannot  influence  the  present  case :  for, 
the  testator  had  legally  a  power  to  dispose  of  those  lands ;  and  though  they 
might  be  affected  with  a  trust  in  equity,  yet  that  cannot  be  supposed  to  lie  in 
his  conusance,  he  having  done  an  act  to  enable  himself  to  dispose  of  these 
lands.  And  it  differs  from  the  case  that  was  put  of  an  express  trust,  and  the 
trustee  devises  all  his  lands;  for  there  the  trustee  cannot  be  ignorant  that  the 
lands  which  he  holds  in  trust  are  not  his  own.  But  what  makes  his  intent 
clear  is,  that  he  hath  devised  part  of  these  lands  to  his  daughters,  and  he  must 
have  looked  upon  himself  as  master  of  the  one  part  as  well  as  the  other;  I, 
therefore,  think  his  intent  was  clear  to  pass  these  lands  hy  the  will;  and  if 
so,  we  must  now  consider  what  will  be  the  effect  of  this  will. 

If  the  plaintiff  has  a  lien  upon  the  lands  of  the  articles,  then  he  may  stand 
to  them  if  he  pleases ;  hut  when  a  man  tahes  upon  him  to  devise  what  he  had 
no  power  over,  upon  a  supposition  that  his  will  will  he  acquiesced  under,  this 
Court  compels  the  devisee,  if  he  will  tahe  advantage  of  the  will,  to  take  entirely, 
hut  not  partially  under  it ;  as  was  done  in  Noys  and  Mordaunt's  case;  there 
heing  a  tacit  condition  annexed  to  all  devises  of  this  nature,  that  the  devisee  do 
not  disturh  the  disposition  which  the  devisor  hath  made.  So  are  the  several 
cases  that  have  been  decreed  upon  the  custom  of  London. 

The  only  difficulty  in  the  present  case  is,  that  what  is  given  to  the  plaintiff 
is  precarious,  nothing  being  given  to  him  if  he  dies  before  twenty-one,  and  if 
after,  then  but  an  estate  for  life;  and  that  he  appears  before  the  Court  in  the 
favorable  light  of  being  heir-at-law;  but  this  will  not  alter  the  case.  The 
estates  which  the  testator  has  given  him  were  undoubtedly  in  his  power ;  he 
hath  given  them  to  trustees  until  his  grandson  attain  twenty-one,  and  has  dis- 
posed of  them  in  such  a  manner  as  that  there  can  never  be  any  undisposed 
residue  to  go  to  the  plaintiff  as  heir-at-law ;  and  surely  it  is  as  much  *in  p^oo-i  -i 
the  power  of  the  Court  to  make  this  bequest,  thus  limited,  to  be  a  ■-  ^ 
satisfaction,  if  the  party  will  stand  to  the  will,  as  in  the  other  cases.  Indeed, 
if  he  takes  by  the  will,  there  is  nothing  to  make  satisfaction  to  his  sisters  for 
their  general  chance  under  the  articles ;  but  that  is  because  nothing  is  left 
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them  by  the  will ;  and  they  cannot  be  said  to  be  quite  destitute  of  provision, 
since  it  is  just  and  reasonable  that  they  should  be  maintained  by  their  mother, 
"who  is  entitled  to  a  large  and  ample  provision  by  her  marriage  settlement :  nor 
can  what  is  devised  to  the  plaintiff  be  looked  upon  as  intended  by  the  testa- 
tor to  go  towards  the  maintenance  of  younger  children ;  for,  if  the  plaintiff 
dies  before  twenty-one,  then  all  the  profits  already  received  are  to  go  to  his 
aunts ;  and  so  by  that  construction  I  must  take  the  maintenance  out  of  their 
estate,  and  oblige  them  to  contribute  to  the  maintenance  of  distant  relations, 
viz.,  nieces,  at  the  same  time  that  the  mother,  (who  hath  an  ample  provision,) 
would  be  left  at  large,  and  under  no  tie  of  maintaining  her  own  children. 

And  so  decreed^  the  plaintiff  to  have  six  months  after  he  comes  of  age,  to 
make  his  election,  whether  he  will  stand  to  the  will  or  the  articles  ?  And  if 
he  makes  his  election  to  stand  to  the  latter,  then  so  much  of  the  other  lands 
devised  to  him  as  will  amount  to  the  value  of  the  lands  comprised  in  the 
articles,  and  which  were  devised  to  Margaret  and  Martha,  to  be  conveyed  to 
them  in  fee. 


iVbys  V.  Mor daunt,  and  Streatfield  v.  Streatfield,  are  printed  together,  since 
they  are  usually  cited  as  having  conclusively  established  the  doctrine  of  elec- 
tion, which  is  founded  upon  the  principle,  that  there  is  an  implied  condition, 
that  he  who  accepts  a  benefit  under  an  instrument  must  adopt  the  whole  of  it, 
conforming  with  all  its  provisions,  and  renouncing  every  right  inconsistent  with 
them.  See  Walpole  v.  Conway,  Barnard.  Ch.  Rep.  159;  Kirkham  v.  Smith, 
1  Yes.  258;  Macnamara  v.  Jones,  1  Bro.  C.  C.  481;  Franh  v.  Standish,  1 
Bro.  C  C.  588,  n. ;  Blake  v.  Bunhury,  4  Bro.  C.  C.  21 ;  Swan  v.  Holmes, 
19  Beav.  471 ;  Wintour  v.  Clifton,  26  L.  J.  N.  S.,  Ch.,  218;  3  Jur.  N.  S. 
74 ;  and  Dillon  v.  Parker,  1  Swanst.  359,  and  Gretton  v.  Haward,  1  Swanst. 
r  *2821  ^^^'  ^°^  "^M^T.  Swanston's  learned  and  elaborate  notes  to  those  cases. 
^  "^  To  illustrate  the  doctrine  of  election,  suppose  A.,  by  will  or  deed,  gives 
to  B.  property  belonging  to  C,  and  by  the  same  instrument  gives  other  pro- 
perty belonging  to  himself  to  C,  a  court  of  equity  will  hold  C.  to  be  entitled 
to  the  gift  made  to  him  by  A.  only,  upon  the  implied  condition  of  his  con- 
forming with  all  the  provisions  of  the  instrument,  by  renouncing  the  right  to 
his  own  property  in  favor  of  B. ;  he  must,  consequently,  make  his  choice,  or, 
as  it  is  technically  termed,  he  is  put  to  his  electiouj  to  take  either  under  or 
against  the  instrument;  if  C.  elects  to  take  under,  and  consequently  to  conform 
with  all  the  provisions  of  the  instrument,  no  difficulty  arises,  as  B.  will  take 
C.'s  property,  and  C.  will  take  the  property  given  to  him  by  A. ;  but  if  C. 
elects  to  take  against  the  instrument,  that  is  to  say,  retains  his  own  property 
and  at  the  same  time  sets  up  a  claim  to  the  property  givea  to  him  by  A.,  an 
important  question  arises  whether  he  thereupon  incurs  a  forfeiture  of  the  whole 
of  the  benefit  conferred  upon  him  by  the  instrument,  or  is  merely  bound  to 
make  compensation  out  of  it  to  the  person  who  is  disappointed  by  his  election. 

1  See  the  decree,  1  Swanst.  447 ;  Reg.  Lib.  B.,  1735,  fol.  205. 
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There  are  many  dicta  in  favor  of  the  doctrine  of  forfeiture.  See  Cowjper  v. 
Scott,  3  P.  Wms.  124 ;  Cookes  v.  Hellier,  1  Ves.  235 ;  Morris  v.  Burroughs, 
1  Atk.  404;  Pugh  v.  Smith,  2  Atk.  43;  W^ho^  v.  Mount,  3  Ves.  194;  Wilson 
V.  Townshend,  2  Yes.  jun.  697;  Broome  v.  Monch,  10  Yes.  609;  Thellusson 
V.  Woodford,  13  Yes.  220  ;  Villareal  v.  Lord  Galway,  1  Bro.  C.  G.  292,  n. ; 
Green  v.  Green,  2  Mer.  86 ;  and  see  the  decision  of  Lord  Langdale,  M.  R., 
in  Greenwood  v.  Penny,  12  Beav.  406 ;  and  the  late  Mr.  Jacob,  in  a  note  to 

1  Roper  on  Husband  and  Wife,  566,  supports  the  doctrine  of  forfeiture.  The 
same  view  is  also  taken  by  Sir  Edward  Sugden.  See  2  Sugd.  Pow.  145,  7th 
edit.  The  principal  case,  of  Streatfield  v.  Streatfield,  is  a  distinct  authority 
for  the  doctrine  of  compensation.  See  also  Webster  v.  Milford,  2  Eq.  Ca.  Ab. 
363,  marg. ;  Bor  v.  Bor,  3  Bro.  P.  C.  Toml.  ed.  167;  Ardesoife  v.  Bennet, 

2  Dick.  465 ;  Lewis  v.  King,  2  Bro.  C.  C.  600 ;  Freke  v.  Barrington,  3  Bro. 
C.  C..285;  Whistler  v.  Webster,  2  Yes.  jun.  372;  Ward  v.  Baugh,  4  Yes. 
627;  Lady  Cavan  v.  Pulteney,  2  Yes.  jun.  560;  Blake  v.  Bunbury,  1  Yes. 
jun.  523  ;  Welhy  v.  Welby,  2  Y.  &  B.  190, 191 ;  and  Lord  Eldon,  in  Dashwood 
V.  Peyton,  18  Yes.  49 ;  Tibbits  v.  Tibbits,  Jac.  317 ;  Lord  Rancliffe  v.  Par- 
kyns,  6  Dow,  179;  and  Ker  v.  Wauchope,  1  Bligh.  25,  clearly  recognizes  the 
principle  of  compensation,  as  applied  to  the  doctrine  of  election.  ''  In  our 
Courts,'^  observes  his  Lordship,  in  the  latter  case,  "we  have  engrafted  upon 
this  primary  doctrine  of  election,  the  equity,, as  *it  may  be  termed, 

of  compensation.  Suppose  a  testator  gives  his  estate  to  A.,  and  directs'  L  *"  J 
that  the  estate  of  A.,  or  any  part  of  it,  should  be  given  to  B.  If  the  devisee 
will  not  comply  with  the  provision  of  the  will,  the  courts  of  equity  hold  that 
another  condition  is  to  be  implied  as  arising  out  of  the  will  and  the  conduct 
of  the  devisee ;  that  inasmuch  as  the  testator  meant  that  his  heir-at-law  should 
not  take  his  estate  which  he  gives  A.,  in  consideration  of  his  giving  his  estate 
to  B. ;  if  A.  refuses  to  comply  with  the  will,  B.  shall  be  compensated  by  taking 
the  property,  or  the  value  of  the  property,  which  the  testator  meant  for  him, 
out  of  the  estate  devised,  though  he  cannot  have  it  out  of  the  estate  intended 
for  him.''  Nearly  all  these  authorities  are  stated  in  Mr.  Swanston's  learned 
note  to  Gretton  v.  Haicard,  1  Swanst.  433,  and  in  his  opinion  they  establish 
two  propositions :  "  1st.  That,  in  the  event  of  election  to  take  against  the 
instrument,  courts  of  equity  assume  jurisdiction  to  sequester  the  benefit  intended 
for  the  refractory  donee,  in  order  to  secure  compensation  to  those  whom  his 
election  disappoints.  2d.  That  the  surplus  after  compensation  does  not  devolve 
as  undisposed  of,  but  is  restored  to  the  donee,  the  purpose  being  satisfied  for 
which  alone  the  Court  controlled  his  legal  right."  See  also  Padhury  v.  Clark, 
2  Mac.  &  Gr.  298 ;  Greenwood  v.  Penny,  12  Beav.  403. 

As  the  doctrine  of  election  depends  then  upon  compensation,  it  follows  that 
it  will  not  be  applicable  unless  there  be  a  fund  from  which  compensation  can 
be  made.  Thus  it  was  held,  by  Lord  Loughborough,  C,  in  Bristow  v.  Warde, 
2  Yes.  jun.  336,  that  where,  under  a  power  to  appoint  to  children,  the  father 
made  an  appointment  improperly,  any  child  entitled  in  default  of  appointment 
might  set  it  aside,  although  a  specific  share  was  appointed  to  him.  "  The 
doctrine  of  election,''  said  his  Lordship,  "  never  can  be  applied,  but  where  if, 
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an  election  is  made  contrary  to  the  will,  the  interest  that  would  pass  by  the 
will  can  be  laid  hold  of,  to  compensate  for  what  is  taken  away ;  therefore  in 
all  cases  there  must  be  some  free  disposable  property  given  to  the  person,  which 
can  be  made  a  compensation  for  what  the  testator  takes  away.  That  cannot 
apply  to  this  case,  where  no  part  of  his  property  is  comprised  in  the  will  but 
that  which  he  had  power  to  distribute/'     See  Banks  v.  Banks,  17  Beav.  352. 

It  seems  to  be  doubtful  whether  the  doctrine  of  election  applies  to  grants 
from  the  Crown,  for  the  Crown  is  always  in  existence  and  can  always  be  applied 
to,  to  set  right  the  grant :  per  Sir  T.  Plumer,  M.  R.,  2  J.  &  W.  345.  Where 
however  two  persons  A.  and  B.  joined  in  a  petition  to  the  Crown,  representing 
r  *2841  ^^  estate  to  have  escheated,  and  procured  *a  grant  of  it  to  be  made  to 
*■  them,  it  was  held  by  Sir  T.  Plumer,  M.  R.,  that  the  assignees  of  A. 

could  not  afterwards  set  up  a  claim  to  one  part  under  a  prior  title  in  himself, 
while  taking  the  benefit  of  the  grant  as  to  the  rest.  Gumming  v.  Forvester, 
2  J.  &  W.  334. 

The  doctrine  of  election  is  applicable  to  deeds  as  well  as  to  wills,  {Llevellyn 
V.  Mackworthj  Barnard.  Ch.  Rep.  445;  Bigland  v.  Huddleston,  3  Bro.  C.  C. 
286,  n. ;  Moore  v.  Butler,  2  S.  &  L.  266;  Birmingham  v.  Kirwan,  2  S.  &  L. 
450;  Green  v.  Green,  2  Mer.  86;  Bacon  v.  Goshj,  4  Be  G.  &  Sm.  261;  Gum- 
ming V.  Forrester,  2  J.  &  W.  345;  Anderson  v.  Ahhot,  5  W.  R.  381,  M.  R. :) 
although  by  the  civil  law,  from  which  it  appears  to  have  been  borrowed  by  our 
courts  of  equity,  it  was  confined  to  wills.     See  Mr.  Swanston's  note  to  Dillon 
V.  Parker,  1  Swanst.  394.     And  notwithstanding  the  opinion  of  Lord  Hard- 
wicke,  in  Bor  v.  Bor,  3  Bro.  P.  C.  178,  n.,  Toml.  ed.,  and  the  decision  in 
Stewart  v.  Henry,  Yern.  &  Scriv.  49,  the  doctrine  of  election  is  applicable  to 
interests  remote,  contingent,  or  of  small  value,  as  well  as  to  those  which  are 
immediate  or  of  great  value.      Wehh  v.  Earl  of  Shaftesbury,  7  Ves.  480 
Graves  v.  Forman,  cited  3  Yes.  67;  Highway  v.  Banner,  1  Bro.  C.  C.  584 
Wilson  V.  Townsend,  2  Yes.  jun.  697;  Morgan  v.  Morgan,  4  Ir.  Ch.  Rep.  606 
McQueen  v.  McQueen,  2  Jones's  Eq.  (North  Carolina  R.)  16. 

In  order  to  raise  a  case  of  election,  there  must  appear  in  the  will  or  instru- 
ment itself  a  clear  intention,  on  the  part  of  the  author  of  it,  to  dispose  of  that 
which  is  not  his  own  :  (^Forrester  v.  Gotton,  1  Eden,  531 ;  Judd  v.  Pratt,  13 
Yes.  168;  15  Yes.  390;  Dashwood-^.  Peyton,  18  Yes.  27;  Blake  y.  Bun- 
hury,  4  Bro.  C.  C.  21;  S.  C,  1  Yes.  jun.  514;  Rancliffe  v.  Lady  Parkyns, 
6  Dow,  149,  179;  Dillon  v.  Parker,  1  Swanst.  359;  S.  C,  Wils.  253;  Jac. 
505 ;  7  Bligh,  N.  S.  325 ;  1  C.  &  F.  303 ;  Sugd.  Prop.  450 ;  Jervoise  v.  Jer- 
voise,  17  Beav.  566 ;  Padhury  v.  Glark,  2  Mac.  &  G.  298 ;  Lee  v.  Egremont, 
5  Be  a.  &  Sm.  348;  Wintour  v.  Glifton,  21  Beav.  447,  26  L.  J.  N.  S.,  Ch., 
218;  and  see  Stephens  v.  Stone,  5  W.  R.  416,  Y.  C.  K. ;  S.  C,  nom.  Stephens 
V.  Stephens,  3  Jur.  N.  S.  525 ;)  and  it  is  immaterial  whether  he  knew  the 
property  not  to  be  his  own,  or  by  mistake  conceived  it  to  be  his  own ;  for,  in 
either  case,  if  the  intention  to  dispose  of  it  appears  clearly,  his  disposition  will 
be  sufl&cient  to  raise  a  case  of  election  :  Whistler  v.  Webster,  2  Yes.  jun.  370  ; 
Thellusson  v.  Woodford,  13  Yes.  221 ;  Welby  v.  Welby,  2  Y.  &  B.  199,  over- 
ruling Gull  V.  Showell,  Amb.  727.     However,  as  observed  by  Lord  Eldon, 
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"  "it  is  difficult  in  any  case  to  apply  the  doctrine  of  election  where  the  testator 
has  some  present  interest  in  the  estate  disposed  of,  though  it  may  not  be 
entirely  his  own  :"  Lord  Rancliffe  v.  Lady  Parhyns,  6  Dow,  185. 

*It  was  at  one  time  supposed  that  parol  evidence,  dehors  the  will,  ^^^.^.^ 
was  admissible  for  the  purpose  of  showing  that  a  testator  considering  L  J 
property  to  be  his  own,  which  did  not  actually  belong  to  him,  intended  to  com- 
prise it  in  a  general  devise  or  bequest.  See  Pulteney  v.  Lord  Darlington,  re- 
ferred to  in  2  Ves.  jun.  544;  3  Ves.  384,  521,  529;  6  Ves.  314,  322,  391, 
399,  402,  in  which  case  rent-rolls  and  stewards'  accounts,  agreements  of  soli- 
citors, cases  and  opinions  of  counsel,  and  all  sorts  of  papers,  were  admitted  to 
be  read,  to  prove  that  the  testator  dealt  with  property  of  which  he  was  tenant 
in  tail,  as  absolute  owner,  and  that  he  intended  to  comprise  it  in  a  general 
devise ;  so  that  the  heir  in  tail,  who  took  other  benefits  under  the  will,  was 
compelled  to  elect,  although  the  testator  had  large  real  estates  to  satisfy  the 
words  of  the  devise.  See  also  Finch  v.  Finchy  4  Bro.  C.  C.  38  ;  S.  C,  1  Ves. 
jun.  534 )  Hinchcliffe  v.  HinchcUffe,  3  Ves.  516 )  Butter  v.  Maclean,  4  Ves. 
531 )  Pole  V.  Lord  Somers,  6  Ves.  309 ;  Lruce  v.  Denison,  6  Ves.  385.  Lord 
Commissioner  Eyre,  however,  in  Blake  v.  Bunbury,  1  Ves.  jun.  523,  says, 
"  that  the  intent  of  the  testator  to  dispose  of  that  which  is  not  his,  ought  to 
appear  upon  the  will;''  and  m  StrattonY.  Best,  1  Ves.  jun.  285,  where  a  testa- 
tor suffered  a  recovery  of  the  whole  of  the  manor,  though  he  was  only  entitled 
to  a  part  of  it,  and  afterwards  devised  in  general  words  all  his  real  and  per- 
sonal estate  to  trustees.  Lord  Thurlow  refused  to  admit  evidence  to  show  that 
the  testator  supposed  himself  entitled  to  the  whole  manor.  "  I  admit,"  ob- 
served his  Lordship,  "  you  have  proved,  that  in  1764,  when  the  recovery  was 
suffered,  he  took  himself  to  be  master  of  the  whole.  I  have  no  doubt  but  that, 
if  he  had  been  asked,  when  he  made  his  will,  whether  he  did  not  mean  the 
whole,  he  would  have  said  yes ;  and  if  desired  to  put  in  a  description  of  it,  he 
would  have  done  so  :  that  I  believe,  upon  the  evidence  you  have  brought.  But 
to  do  this  I  must  say  that  evidence,  dehors  the  will,  of  the  testator's  opinion 
at  any  time,  may  be  produced  :  and  I  do  not  think  that  is  the  law  of  the  Court. 
All  the  argument  in  Noys  v.  Mordaunt,  and  the  whole  suite  of  cases  upon  this 
subject,  have  turned  upon  the  expressions  of  the  will.  If  I  was  to  receive 
evidence  of  the  testator's  fancy,  I  should  introduce  a  very  desperate  rule  of 
property  in  this  Court."  Lord  Rosslyn,  in  the  case  of  Putter  v.  Maclean,  4 
Ves.  537,  expressed  himself  dissatisfied  with  Pulteney  v.  Darlington,  as  did 
also  Lord  Eldon,  in  Pole  v.  JSomers,  6  Ves.  322 ;  and  in  Druce  v.  Denison,  6 
Ves.  402,  where  he  observed  that  he  agreed  with  Lord  Bosslyn,  and  that  he 
could  not  see  upon  what  principle  the  evidence  was  admitted  in  that  case. 
See*  also  *Doe  v.  Chichester,  4  Dow,  76,  89,  90,  and  the  case  of  Cle- 
mentson  v.  Gandy,  1  Kee.  309,  where  parol  evidence  was  tendered  for  L  -' 
the  purpose  of  showing  that  the  testatrix  intended  to  pass,  under  a  general 
bequest,  certain  property  in  which  she  had  only  a  life  interest,  supposing  it  to 
be  her  own  absolutely,  so  as  to  put  a  legatee  who  had  an  interest  in  the  pro- 
perty to  his  election.  However,  Lord  Langdale,  M.  R.,  refused  to  admit  the 
evidence.     ^'lam  of  opinion,"  observed  his  Lordship,  "that  this  evidence 
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cannot  be  admitted.  It  is  tendered  for  the  purpose  of  showing  that  the  testa- 
trix bequeathed  property  as  her  own  which  did  not  belong  to  her,  and  that 
she  intended  to  leave  a  considerable  residue  for  charitable  purposes,  which,  by 
reason  of  that  mistake,  turns  out  to  be  much  less  than  she  intended ;  and  it  is 
argued  that  this  raises  a  case  of  election.  The  intention  to  dispose  must  in  all 
cases  appear  by  the  will  alone.  In  cases  which  require  it,  the  Court  may  look 
at  external  circumstances,  and,  consequently,  receive  evidence  of  such  circum- 
stances for  the  purpose  of  ascertaining  the  meaning  of  the  terms  used  by  the 
testator.  But  parol  evidence  is  not  to  be  resorted  to  except  for  the  purpose 
of  proving  facts  which  make  intelligible  something  in  the  will  which,  without 
the  aid  of  extrinsic  evidence,  cannot  be  understood.''  See  also  Blommart  v. 
Player,  2  S.  &  S.  697  ;  Bummer  v.  Pitcher,  2  My.  &  K.  262 ;  Crabb  v.  Crabb, 

1  My.  &  K.  511 ;  5  Sim.  35 ;  Smith  v.  Lyne,  2  Y.  &  C.  C.  C.  345  ;  Alien  v. 
Anderson,  5  Hare,  163. 

Although,  under  the  old  law,  a  devise  to  the  heir  was  in  a  certain  sense 
inoperative,  as  he  took  by  descent  as  heir,  and  not  by  purchase  as  devisee,  it 
has  been  held,  ever  since  the  decision  of  Nbys  t.  Mordaunt,  to  be  a  sufficient 
gift  to  him  of  the  testator's  property  to  raise  a  case  of  election,  should  the 
testator  devise  or  bequeath  to  another,  property  belonging  to  the  heir.  ^^  That 
an  heir,"  observes  Sir  W.  Grant,  M.  R.,  '^  to  whom  an  estate  is  devised  in 
fee,  may  be  put  to  an  election,  although  by  the  rule  of  law,  a  devise  in  fee  to 
an  heir  is  inoperative,  I  should  have  thought  perfectly  clear,  independently  of 
Lord  Cowper's  decision  in  the  case  in  Gilbert ;  for  if  the  will  is  in  other  re- 
spects so  framed  as  to  raise  a  case  of  election,  then  not  only  is  the  estate  given 
to  the  heir  under  an  implied  condition,  that  he  shall  confirm  the  whole  of  the 
will,  but  in  contemplation  of  equity,  the  testator  means,  in  case  the  condition 
shall  not  be  complied  with,  to  give  the  disappointed  devisees  out  of  the  estate, 
over  which  he  had  a  power,  a  benefit  correspondent  to  that  of  which  they  are 
deprived  by  such  non-compliance.  So  that  the  devise  is  read  as  if  it  were  to 
the  heir  absolutely,  if  he  confirm  the  will ;  *if  not,  then  in  trust  for 
L  "^  J  the  disappointed  devisees  as  to  so  much  of  the  estate,  given  to  him, 
as  shall  be  equal  in  value  to  the  estates  intended  for  them  :    Welby  v.  Welby, 

2  V.  &  B.  190 ;  Anon.,  Gilb.  15  :  Thellusson  v.  Woodford,  13  Ves.  209 )  S. 
C,  1  Dow,  249,  nom.  Eendleshamy.  Woodford ;  a  fortiori  will  the  heir  now 
be  put  to  his  election,  since,  by  a  recent  statute,  where  lands  are  devised  by 
the  will  of  a  testator  dying  after  the  olst  of  December,  1833,  to  the  heir,  he 
will  take  as  devisee  by  purchase,  and  not  by  descent;  see  3  &  4  Will.  4,  c. 
106,  s.  3 ;  and  Schroder  v.  Schroder,  Kay,  578. 

Merely  precatory  words,  requesting  appointees,  objects  of  the  power,  to  leave 
the  fund  appointed  to  others,  not  objects  of  the  power,  unless  the  words  are 
construed  as  imperative,  (JMoriarty  v.  Martin,  3  Ir.  Ch.  Rep.  26,)  will  not 
raise  a  case  of  election.  Thus  in  Blachet  v.  Lamb,  14  Beav.  482,  a  testator 
duly  appointed  a  fund  in  favor  of  the  objects  of  a  power  absolutely,  and  he 
also  bequeathed  to  them  his  own  property,  ''  especially  requesting  them  "  to 
leave  the  appointed  fund  to  persons  not  objects  of  the  power.  It  was  held 
that  this  did  not  raise  a  case  of  election.     See  also  Kampfy.  Jones,  2  Keen, 
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756;  Carver  v.  Bowles,  2  Russ.  &  My.  301.  Neither  will  the  non-execution 
of  a  power  upon  an  erroneous  impression  stated  in  the  will,  that  by  its  non- 
execution  one  person  who  is  a  legatee  will  divide  the  fund  equally  with  ano- 
ther :  Langslow  v.  Langslow,  21  Beav.  552. 

Where,  however,  an  express  appointment  is  made  to  a  stranger  to  the  power, 
which  is  therefore  void,  and  a  benefit  is  conferred  by  the  same  instrument 
upon  a  person  entitled  in  default  of  appointment,  the  latter  will  be  put  to  his 
election.  Thus,  where  a  man  having  a  power  to  appoint  to  A.  a  fund,  which 
in  default  of  appointment  is  given  to  B.,  exercises  the  power  in  favor  of  C, 
and  gives  other  benefits  to  B.,  although  the  execution  is  merely  void,  yet  if 
B.  will  accept  the  gifts  to  him,  he  must  convey  the  estate  to  C.  according  to 
the  appointment,  2  Sug.  Pow.  148.  And  see  Whistler  v.  Webster,  2  Ves. 
jun.  267.  "  So  where  a  person  has  power  to  appoint  to  two,  and  he  appoints 
to  one  only,  and  gives  a  legacy  to  the  other,  that  is  a  case  of  election :"  2 
Sug.  Pow.  148 ;  Wollen  v.  Tanner,  5  Yes.  218 ;  Vane  v.  Lord  Dungannon, 
2  S.  &  L.  118.  So  where  a  person  having  a  power  to  appoint,  delegates  the 
power  (which  he  has  really  no  right  to  do)  to  another,  and  by  the  same  in- 
strument confers  benefits  upon  the  objects  of  the  power,  they  cannot  retain 
the  benefits  given  to  them  by  the  will  and  also  claim  the  property  against  the 
execution  of  the  power  so  improperly  delegated :  Ingram  v.  Ingram,  cited  1 
Ves.  259. 

*No  case  of  election  will  be  raised,  where  there  is  a  want  of  capa- 
city to  devise  real  estate  by  reason  of  infancy.  Thus,  under  the  old  L  J 
law,  where  an  infant,  whose  will  was  valid  as  to  personal,  but  invalid  as  to 
real  estate,  gave  a  legacy  to  his  heir-at-law,  and  devised  real  estate  to  another 
person,  the  heir-at-law  would  not  have  been  obliged  to  elect  between  the  legacy 
and  the  real  estate,  which  descended  to  him  in  consequence  of  the  invalidity 
of  the  devise ;  he  might  take  both :  Eearle  v.  Greenhank,  3  Atk.  695,  715 ; 
1  Ves.  298. 

Nor  will  a  case  of  election  be  raised  if  there  is  a  want  of  capacity  to  bequeath 
arising  from  coverture.  Thus,  where  a  feme  covert  made  a  valid  appointment 
by  will  to  her  husband,  under  a  power,  and  also  bequeathed  to  another  per- 
sonal estate,  to  which  the  power  did  not  extend,  the  husband  was  not  put  to 
his  election,  but  was  held  to  be  entitled  to  the  benefit  conferred  upon  him  by 
the  power,  and  also  to  the  property  bequeathed  by  his  wife,  to  which  he  was 
entitled  jure  mariti :  Rich,  v.  Cochell,  9  Ves.  369.  With  regard  to  infants, 
however,  it  must  be  remembered,  that  the  Wills  Act,  1  Vict.  c.  26,  s.  7,  ren- 
ders them  incapable  of  making  a  will  even  of  personalty. 

Previous  to  the  Wills  Act,  1  Vict.  c.  26,  where  a  testator  by  a  will,  not 
properly  attested  for  the  devise  of  freeholds,  but  sufiicient  to  pass  personal 
estate,  devised  freehold  estates  away  from  his  heir,  and  gave  him  a  legacy,  the 
question  has  arisen,  whether  the  heir-at-law  was  not  obliged  to  elect  between 
the  freehold  estate  which  descended  to  him  in  consequence  of  the  devise  being 
inoperative,  and  the  legacy ;  it  is  clearly  settled  that  he  would  not  be  obliged 
to  elect,  (Sheddon  v.  Goodrich,  8  Ves.  481 ;  Gardiner  v.  Fell,  IJ.  &  W.  22 ; 
Wilson  V.  Wilson,  1  De  G.  &  Sm.  152 ;)  unless  the  legacy  was  given  to  him 
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with  an  express  condition,  that  if  he  disputed,  or  did  not  comply  with  the 
whole  of  the  will,  he  should  forfeit  all  benefit  under  it :  Boughton  v.  BoughtoUy 
2  Ves.  12.  "  Lord  Kenyon  said,  the  distinction  was  settled,  and  not  to  be 
unsettled,  that  if  a  pecuniary  legacy  was  bequeathed  by  an  unattested  will, 
under  an  express  condition  to  give  up  a  real  estate  by  that  unattested  will 
attempted  to  be  disposed  of,  such  condition  being  expressed  in  the  body  of 
the  will,  it  was  a  case  of  election,  as  he  could  not  take  the  legacy  without 
complying  with  the  express  condition.  But  Lord  Kenyon  also  took  it  to  be 
settled,  as  Lord  Hardwicke  has  adjudged,  that  if  there  was  nothing  in  the 
will  but  a  mere  devise  of  real  estate,  the  will  was  not  capable  of  being  read  as 
to  that  part ;  and  unless,  according  to  an  express  condition,  the  legacy  was 
given,  so  that  the  testator  said  expressly  the  legatee  should  not  take  unless 
that  condition  were  complied  with,  *it  was  not  a  case  of  election.  The 
L  J  reason  of  that  distinction,  if  it  were  res  Integra,  is  questionable."  Per 

Lord  Eldon,  in  Shcddon  v.  Goodrich,  8  Ves.  496.     See  also  Brodie  v.  Barry, 
2  V.  &  B.  130. 

These  questions  will  not  arise  under  wills  coming  within  the  Wills  Act, 
because  if  they  are  sufficiently  attested  for  the  bequest  of  a  personal  legacy, 
they  will  also  pass  freehold  estates. 

This  Act  also  puts  an  end  (as  far  as  regards  wills  coming  within  its  ope- 
ration) to  questions  which  sometimes  arose  upon  the  testator  attempting  to 
dispose  of  real  estate  to  which  he  might  become  entitled  subsequent  to  the 
making  of  his  will.  The  rule  in  such  cases  was,  that  if  the  testator  showed 
a  clear  intention  of  disposing  of  after-acquired  estates,  the  heir  was  obliged 
to  elect  between  the  after-acquired  estates  which  would  descend  to  him,  and 
any  benefits  given  him  by  the  will;  (^Thellusson  v.  Woodford,  13  Yes.  209; 
S.  Q.,Rendlesham  v.  Woodford,  1  Dow,  249;  Churchman  v.  Ireland,  4  Sim. 
520 ;  1  Buss.  &  My.  250 ;  Greenwood  v.  Penny,  12  Beav.  403 ;  Schroder  v. 
Schroder,  Kay,  578 ;)  but  not  if  the  intention  of  the  testator  to  dispose  of 
the  after-acquired  estates  was  equivocal :  Back  v.  Kelt,  Jac.  534.  But  here, 
again,  the  law  has  been  altered  by  1  Vict.  c.  26,  s.  24,  which  enacts,  ^'  That 
every  will  shall  be  construed  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will." 

Previous  to  55  Geo.  3,  c.  192,  (which  rendered  a  surrender  of  copyholds 
to  the  use  of  wills  unnecessary  for  the  future,)  it  was  held,  that  the  heir  to 
whom  copyholds  descended,  in  consequence  of  their  not  having  been  surren- 
dered to  the  use  of  a  will,  was  obliged  to  elect  between  the  copyholds  and  any 
benefit  he  may  have  taken  under  the  will.  See  Unett  v.  Wilkes,  Amb.  430 ; 
2  Eden,  187 ;  Rumhold  v.  Rumhold,  3  Ves.  65 ;  Pettiward  v.  Prescott,  7  Ves. 
541 ;  but  in  Judd  v.  Pratt,  13  Ves.  168 ;  15  Ves.  390,  the  heir  was  not  com- 
pelled to  elect,  because  the  testator,  having  freeholds  as  well  as  copyholds, 
was  held  not  to  have  sufficiently  indicated  his  intention  to  pass  the  copyholds 
by  a  mere  general  devise  of  all  his  real  estate. 

The  heir  of  heritable  property  in  Scotland,  becoming  entitled  to  it  in  con- 
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sequence  of  the  will  by  whicli  it  is  devised  to  another,  not  being  conformable 
to  the  solemnities  required  by  the  law  of  Scotland,  and  taking  also  under  the 
same  will  real  or  personal  property  in  this  country,  will  be  compelled  to  elect 
between  the  heritable  property  which  has  descended  to  him  as  heir,  and  the 
benefits  given  to  him  by  the  will :  Brodie  v.  Barry,  2  Y.  &  B.  127  ]  M'  Call 
V.  M'  Call,  *1  Dru.  283 ;  secus,  if  it  does  not  appear  clearly  that  the 
testator  intended  to  pass  his  Scotch  estates  :  Johnson  v.  Telford,  1  L  J 

Euss.  &  My.  244 ;  Allen  v.  Anderson,  5  Hare,  163 ;  Maxwell  v.  3faxwell,  16 
Beav.  106;  2  De  G.  Mac.  &  G.  705;  Lamb  v.  Lamb,  5  W.  R.  720. 

A  widow  may  be  put  to  her  election  between  her  dower  and  a  gift  conferred 
upon  her,  either  by  express  words,  ( Gosling  v.  Warburton,  Cro.  Eliz.  128 ; 
Lacy  Y.  Anderson,  Choice  Cases  in  Chancery,  155;  Boynton  v.  Boynton,  1 
Bro.  C.  C.  445 ;  see  Dyke  v.  Rendall,  2  De  G.  Mac.  &  G-.  209 ;  Nottley  v. 
Palmer,  2  Drew.  93,)  or  by  manifest  implication,  demonstrating  the  intention 
of  the  donor  to  exclude  her  from  her  legal  right  to  dower.  "  If,"  observes 
Lord  Redesdale,  "there  be  anything  ambiguous  or  doubtful, — if  the  Court 
cannot  say  that  it  was  clearly  the  intention  to  exclude, — then  the  averment 
that  the  gift  was  made  in  lieu  of  dower  cannot  be  supported :  and,  to  make 
a  case  of  election,  that  is  necessary ;  for  a  gift  is  to  be  taken  as  pure,  until  a 
condition  appear.  .  .  .  The  only  question  made  in  all  the  cases  is,  whether 
an  intention,  not  expressed  by  apt  words,  could  be  collected  from  the  terms 
of  the  instrument.  The  result  of  all  the  cases  of  implied  intention  seems  to 
be,  that  the  instrument  must  contain  some  provision  inconsistent  with  the 
assertion  of  a  right  to  demand  a  third  of  the  lands,  to  be  set  out  by  metes  and 
bounds."  Birmingham  v.  Kirwan,  2  S.  &  L.  452.  Where  the  widow  is 
not  in  express  terms  excluded  from  her  right  to  dower,  a  question  arises,  and 
it  is  one  by  no  means  free  from  difficulty,  what  is  a  gift  inconsistent  with  her 
assertion  of  that  right  ?  It  has  been  long  since  settled  that  a  devise  by  a 
testator  to  his  widow  of  part  of  the  lands  of  which  she  is  dowable,  is  not 
inconsistent  with  her  claim  to  dower  in  the  remainder ;  this  was  decided  in 
the  leading  case  of  Lawrence  v.  Lawrence.  There  the  testator  devised  part 
of  his  real  estate  to  his  wife  during  her  widowhood,  and  devised  the  residue 
to  trustees,  in  trust  for  other  persons ;  and  he  bequeathed  to  his  widow  several 
specific  and  pecuniary  legacies.  It  was  held  by  Lord  Keeper  Wright,  on 
appeal,  reversing  the  decision  cf  Lord  Somers,  and  afterwards  by  Lord  Cowper 
and  the  House  of  Lords,  affirming  the  decision  of  Lord  Keeper  Wright,  that 
the  widow  was  not  obliged  to  elect  between  her  dower  and  the  benefits  derived 
under  the  will,  and  that  she  was  entitled  to  both:  2  Yern.  365;  2  Freem. 
234^235;  3  Bro.  P.  C.  483,  Toml.  ed.  See  also  Lemon  v.  Lemon,  8  Yin. 
Abr.,  "Devise,"  p.  366,  pi.  45;  French  v.  Davies,  2  Yes.  jun.  572  ;  Strahan 
V.  Sutton,  3  Yes.  249 ;  Lord  Dorchester  v.  Earl  of  Effingham,  Coop.  319 ; 
Brown  v.  Parry,  2  Dick.  685 ;  Incledon  v.  Northcote,  3  Atk.  430,  436 ;  and 
Gibson  v.  Gibson,  1  Drew.  42. 

*A  devise  of  lands,  out  of  which  the  widow  is  dowable,  upon  trust  r  *291"| 
for  sale,  is  not  inconsistent  with  her  claim  to  dower  out  of  those  lands, 
even  although  the  interest  of  a  part  of  the  proceeds  of  the  sale  is  given  to  her. 
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Thus,  in  Ellis  v.  Lewis,  3  Hare,  310,  a  testator  devised  all  his  real  estate  to 
a  trustee  upon  trust  for  sale,  with  power  to  convey  the  same  to  purchasers, 
without  the  concurrence  of  any  person  or  persons  beneficially  claiming  under 
his  will  ]  and  he  directed  the  trustee  to  stand  possessed  of  the  proceeds  of 
such  sale,  together  with  the  residue  of  his  personal  estate,  upon  trust  to  pay 
one  moiety  of  the  interest  and  dividends  thereof  to  his  wife  during  her  widow- 
hood, and  the  other  moiety  of  such  interest  and  dividends  (and  the  whole 
after  his  wife's  decease  or  second  marriage)  to  his  sister  for  her  life,  with  re- 
mainder as  to  the  whole  of  the  trust  funds  to  the  children  of  the  testator's  sister 
for  their  lives  and  the  life  of  the  survivor ;  remainder  over.  It  was  held  by  Sir 
James  Wigram,  Y.  C,  that  the  widow  was  entitled  both  to  her  dower  and  to  the 
benefit  given  to  her  by  the  will.  "  I  take  the  law,"  observed  his  Honor,  "  to 
be  clearly  settled  at  this  day,  that  a  devise  of  lands  eo  nomine  upon  trust  for 
sale,  or  a  devise  of  lands  eo  nomine  to  a  devisee  beneficially,  does  not,  per  se, 
express  any  intention  to  devise  the  lands  otherwise  than  subject  to  its  legal 
incidents,  that  of  dower  included.  There  must  be  something  more  in  the  will, 
something  inconsistent  with  the  enjoyment  by  the  widow  of  her  dower  by  metes 
and  bounds,  or  the  devise  standing  alone  will  be  construed  as  I  have  stated. 
The  case  of  French  v.  Davies,  2  Ves.  jun.  572,  is  a  direct  authority  for  this 
proposition ;  and  the  current  of  the  authorities  which  are  collected  in  the  last 
edition  of  Roper's  Husband  and  "Wife,  vol.  i.,  p.  577,  beginning  with  the  leading 
case  of  Lawrence  v.  Lawrence,  down  to  Dowson  v.  Bell,  1  Kee.  761,  confirm 
it.  If  that  be  so,  it  is  impossible,  in  the  case  of  a  devise  of  lands  upon  trusts 
for  sale,  that  any  direction  for  the  application  of  the  proceeds  of  such  sale  can 
affect  the  case.  The  devise  is  of  land  subject  to  dower.  The  trust  to  sell  is 
a  trust  to  sell  subject  to  dower;  and  the  proceeds  of  the  sale  will  represent  the 
gross  value  of  the  estate,  minus  the  value  of  the  dower.  Whatever  direction, 
therefore,  for  the  mere  distribution  of  the  proceeds  the  will  may  contain,  that 

direction  must  leave  the  widow's  right  to  dower  untouched I  found 

myself  upon  these  two  propositions  :  first,  that  a  devise  of  land  upon  trusts  for 
sale  does  not,  per  se,  import  an  intention  to  pass  the  land  otherwise  than  subject 
to  the  legal  incident  of  dower ;  and,  secondly,  that  the  direction  to  divide  the 
proceeds  of  the  sale  cannot  decide  what  the  subject  of  sale  is;  and  there  is  no 
^^nqn-i  circumstance  *affecting  the  proposition  in  its  application  to  the  present 
'-  case."     See  Gibson  v.  Gibson,  1  Drew.  42.     It  is  immaterial,  when 

there  is  a  trust  for  sale,  that  there  is  a  direction  that  the  rents  and  profits  are 
in  the  meantime  to  be  applied  in  the  same  way  as  the  income  to  arise  from  the 
produce  of  the  sale  :  lb.  57.     See  also  Bending  v.  Bending,  3  K.  &  J.  257. 

The  gift  by  the  husband  of  an  annuity  or  rent-charge  to  the  widow,  charged 
upon  the  property  out  of  which  she  is  at  law  entitled  to  dower,  is  not  incon- 
sistent with  her  claim  to  dower,  and  will  not  consequently  of  itself  alone  put 
her  to  her  election  between  the  annuity  or  rent-charge  and  dower.  See  Pitts 
V.  Snowden,  1  Bro.  C.  C.  292,  n. ;  Pearson  v.  Pearson,  1  Bro.  C.  C.  291 ; 
Foster  v.  Cooh,  3  Bro.  C.  C.  347;  Dowson  v.  Bell,  1  Kee.  761;  Harrison  v. 
Harrison,  1  Kee.  765 ;  and  Holdich  v.  Holdich,  2  Y.  &  C.  C.  C.  18 ;  Norcott 
V.  Gordon,  14  Sim.  258,  overruling  Arnold  v.  Kempstead,  Amb.  466;  S.  C, 
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2  Eden,  236;  Jones  v.  Collier,  Amb.  730;  and  Wahe  v.  Wahe,  3  Bro.  C.  C. 
255 ;  S.  C,  1  Ves.  jun.  335.  The  case  of  Villa  Real  v.  Lord  Galway,  1 
Bro.  C.  C.  292,  n.,  though  sometimes  cited  as  an  authority  for  the  proposition, 
that  a  widow  will  be  put  to  her  election  by  the  mere  gift  of  a  rent-charge  or 
annuity  out  of  the  lands  of  which  she  is  dowable,  was  decided,  it  seems,  upon 
the  ground  that  certain  directions  in  the  will  as  to  the  management  of  the 
whole  estate,  the  payment  of  the  annuity,  and  the  accumulation  during  the 
minority  of  a  child,  were  inconsistent  with  the  setting  out  a  third  part  of  the 
estate  by  metes  and  bounds.  See  Birmingham  v.  Kirwan,  2  S.  &  L.  453  ; 
Roadley  v.  Dixon,  3  Buss.  202 ;  Hall  v.  Hill,  1  D.  &  W.  103 ;  S.  C,  1 
C.  &  L.  129.  In  Holdich  v.  Holdich,  2  Y.  &  C.  C.  C.  11,  an  important  case 
on  this  subject.  Sir  J.  L.  Knight  Bruce,  Y.  C,  after  having  fully  considered 
all  these  cases,  observes,  ^^  I  feel  bound  by  the  present  state  of  the  authorities 
to  say,  that  a  mere  gift  of  an  annuity  to  the  testator's  widow,  although  charged 
on  all  the  testator's  property,  is  not  sufficient  to  put  her  to  her  election.  I 
consider  myself  equally  bound  by  the  authorities  to  say,  that  a  mere  gift  to 
the  widow  of  an  annuity  so  charged,  and  a  gift  of  the  whole  of  the  testator's 
real  estate,  though  specified  by  name,  to  some  other  person,  are  not  together 
of  themselves  sufficient  to  put  the  widow  to  her  election  ;  and,  moreover,  that 
a  gift  of  a  portion  of  the  real  estate  to  the  widow,  whether  for  life  or  during 
widowhood,  is  not  sufficient,  as  to  the  residue  of  the  estate,  to  put  the  widow 
to  her  election  in  respect  of  dower.''  In  Dowson  v.  Bell,  1  Kee,  761,  where 
a  testator  gives  ^^  all  and  singular  his  freehold  lands"  to  trustees  upon  certain 
trusts  for  his  children,  subject  to  an  annuity,  or  *rent-charge  for  his  r5i£9qo-i 
wife  during  widowhood,  with  power  of  distress,  and  he  also  gives  to 
his  wife  specific  legacies  and  the  residue  of  his  personal  estate;  it  was  con- 
tended, that  the  gift  of  "  all"  the  testator's  estates,  for  the  purposes  of  his  will, 
was  inconsistent  with  the  abstraction  of  one-third  of  those  estates  for  dower,  in 
addition  to  the  benefits  given  by  the  will  to  the  widow,  and  that  the  remedy 
by  distress  for  enforcing  payment  of  the  annuity  applied  to  all  the  testator's 
lands,  and  was  consequently  inconsistent  with  an  intention  to  devise  two-thirds 
of  them.  However,  Lord  Langdale,  M.  B.,  said,  that  in  the  consideration  of 
this  question,  when  a  testator  speaks  of  "  all  his  estates,"  he  must  be  held  to 
mean  all  his  estates  subject  to  the  legal  rights  against  them,  and  amongst  them 
is  the  wife's  right  to  dower;  and  that  the  widow  should,  therefore,  be  declared 
to  be  entitled  both  to  the  annuity  and  other  benefits  given  to  her  by  the  will 
and  to  her  dower.  See  also  Thompson  v.  Nelson,  1  Cox,  447 ;  Harrison  v. 
Harrison,  1  Kee.  765. 

A  testator's  dealings  in  his  lifetime  cannot,  it  seems,  be  taken  into  conside- 
ration in  construing  his  will,  with  reference  to  the  question  whether  he  intended 
to  exclude  his  wife  from  her  dower,  when  the  will  contains  no  reference  to  those 
dealings.  Thus,  in  Gibson  v.  Gibson,  1  Drew.  42,  where  a  testator  had,  before 
making  his  will,  (under  which  it  was  argued  a  case  of  election  arose,)  sold  part 
of  his  freehold  estate,  his  wife  joining  to  bar  her  dower,  and  previously  and 
subsequently  to  the  making  of  his  will  he  had  contracted  to  lease  part  thereof, 
and  after  the  date  of  his  will  to  sell  part  to  the  lessee,  and  after  his  will  he 
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entered  into  an  agreement  to  let  another  part  of  his  freeholds,  with  liberty  to 
the  lessee  to  pull  down  the  buildings  and  erect  others,  which  agreement  after 
the  death  of  the  testator  the  lessee  acted  upon,  it  was  held  by  Sir  R.  T.  Kin- 
dersley,  Y.  C,  that  these  dealings  with  the  property  by  the  testator  could  not 
be  taken  into  consideration  by  the  Court.  ^'  The  intention,"  said  his  Honor, 
^'  to  exclude  the  widow's  dower  must  be  collected  from  the  will  itself;  and  the 
Court  cannot,  in  my  opinion,  look  at  the  evidence  of  acts  done  in  the  testator's 
lifetime  which  are  not  noticed  in  the  will/' 

The  provisions  which  have  generally  been  held  inconsistent  with  the  widow's 
legal  right  to  dower,  are  those  which  prescribe  to  the  devisees  a  certain  mode  of 
enjoyment  which  shows  the  testator's  intention  that  they  should  have  the 
entirety  of  the  property.  Thus,  in  Birmingham  v.  Kirwan,  2  S.  &  L.  444, 
the  testator  devised  his  house  and  demesne  to  trustees  upon  trust  to  permit  his 
wife  to  enjoy  the  same  for  life,  she  paying  13s.  yearly  for  every  acre,  to  keep 
^^q . -|  the  house  in  repair,  and  not  to  let,  except  to  the  person  who  should 
"^  *be  in  possession  of  the  remainder ;  and  he  devised  the  residue  of  his 
lands,  subject  to  debts  and  legacies,  to  A.  for  life,  remainder  to  B.  in  fee. 
The  question  was  as  to  the  wife's  right  of  dower :  first,  in  the  part  devised  to 
her ;  secondly,  in  the  residue.  ^*  The  result,"  said  Lord  Redesdale,  "  of  all 
the  cases  of  implied  intention  seems  to  be,  that  the  instrument  must  contain 
some  provision  inconsistent  with  the  assertion  of  a  right  to  demand  a  third  of 

the  land  to  be  set  out  by  metes  and  bounds Now,  in  the  present  case, 

it  is  clear  the  assertion  of  a  right  of  dower  as  to  the  house  and  demesne  would 
be  inconsistent  with  the  dispositions  of  the  house  and  demesne  contained  in  the 
will ;  and  therefore  the  widow  cannot  have  both.  The  house  and  demesne  are 
devised  with  the  rest  of  the  estate  to  trustees.  That  devise  taken  simply 
might  be  subject  to  the  widow's  right  of  dower,  but  it  is  coupled  with  a  direc- 
tion that  she  shall  have  the  enjoyment  of  the  house  and  demesne,  paying  a  rent 
of  13s.  an  acre,  which  must  be  out  of  the  whole.  Then  follow  directions 
that  she  shall  keep  the  house  and  demesne  in  repair,  that  she  shall  not  alien, 
except  to  the  persons  in  remainder ;  directions  which  apply  to  the  whole  of 
the  house  and  demesne,  and  could  not  be  considered  obligations  on  a  person 
claiming  by  dower.  It  was  clearly,  therefore,  the  intention  of  the  testator,  that 
the  wife  should  enjoy  the  whole  of  the  house  and  demesne  under  a  right  created 
by  the  will;  and  not  a  part  of  it  under  a  right  which  she  previously  had,  and 
part  under  the  will.  .  .  .  Then  comes  the  question,  whether  the  implication 
extends  to  the  rest  of  the  estate  ?  I  cannot,  on  the  whole  of  the  case,  think 
the  testator  has  sufficiently  manifested  an  intent  that  this  beneficial  interest  in 
the  house  and  demesne,  given  upon  a  reserved  rent,  and  under  certain  condi- 
tions, should  be  considered  as  a  bar  of  dower  out  of  the  rest  of  the  estate.  The 
will  may  be  perfectly  executed  as  to  all  other  purposes  without  injury  to  the 
claim  of  dower,  with  respect  to  the  rest  of  the  estate :  it  may  be  mortgaged  or 
sold,  subject  to  that  claim."  And  see  Good/ellow  v.  Good/ellow,  18  Beav. 
356 ;  see,  however,  JStrahan  v.  Sutton,  3  Yes.  249. 

In  Miall  V.  Brain,  4  Madd.  119,  a  testator  devised  all  his  real  and  personal 
estate  to  trustees  upon  trust,  as  to  a  certain  freehold  messuage,  for  his  wife 
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during  her  widowhood,  and  to  pay  her,  out  of  the  rents  and  profits,  an  annuity 
for  life ;  and  upon  further  trust  to  permit  Ms  daughter  to  use,  occupi/,  and 
enjoy  a  certain  messuage  for  her  life,  and  after  her  decease  to  raise  2000?.  for' 
her  children ;  and  after  giving  legacies  to  his  other  children,  the  testator  gave 
the  residue  of  his  real  and  personal  estate  amongst  his  children,  and  gave  the 
usual  power  of  *sale  to  the  trustees.  Sir  J.  Leach,  M.  R.,  held,  that  p^^Qr-, 
the  widow  was  put  to  her  election.  "  The  testator,"  observes  his  L  -I 
Honor,  <^  directs  the  trustees  to  whom  he  devises  his  estates  to  permit  his 
daughter  to  use,  occupy,  and  enjoy  a  certain  freehold  house  for  her  life.  I 
think  the  testator  contemplated  for  his  daughter  the  personal  use,  occupation, 
and  enjoyment  of  his  house;  and  such  personal  use,  occupation,  and  enjoy- 
ment is  inconsistent  with  the  widow's  right  to  dower  out  of  that  house.  .  .  . 
This  house  is  a  part  of  a  general  devise  to  the  trustees  of  all  his  real  estate, 
and  the  testator  has  not  given  this  house  to  the  trustees  free  from  the  widow's 
dower,  unless  he  has  so  given  his  whole  real  estate.  I  think  the  testator  has 
shown  a  plain  intent  that  the  trustees  should  take  an  interest  in  this  house 
which  would  exclude  the  widow's  dower;  and  the  same  intention  must  neces- 
sarily be  applied  to  the  whole  estate  which  passes  by  the  same  devise."  In 
Butcher  v.  Kemp^  5  Madd.  61,  where  the  testator,  having  devised  a  freehold 
farm,  containing  about  136  acres,  to  trustees  and  their  heirs,  during  the  mi- 
nority of  his  daughter,  directed  them  to  carry  pn  the  husiness  of  the  farm,  or 
let  it  on  lease,  during  the  daughter's  minority,  and  the  testator  devised  some 
lands  to  his  widow  for  her  life,  and  also  gave  her  several  specific  and  pecu- 
niary legacies.  Sir  John  Leach,  V.  C,  held,  that  the  widow  was  put  to  her 
election.  "  The  question,"  said  his  Honor,  "  is,  whether  the  testator  can  be 
considered  as  speaking  here  of  his  interest  in  the  farm,  subject  to  his  widow's 
claim  of  dower?  His  plain  intention  is,  that  the  trustees  should,  for  the 
benefit  of  his  daughter,  have  authority  to  continue  his  business  in  the  entire 
farm  which  he  himself  occupied,  consisting  of  about  136  acres ;  and  this  in- 
tention must  be  disappointed  if  the  widow  could  have  assigned  to  her  a  third 
part  of  this  land.  This  case  is  within  the  principle  of  Miall  v.  Brain,  which 
was  lately  before  me,  in  which  I  held  the  claim  of  dower  necessarily  excluded 
by  the  gift  of  a  house  for  the  personal  occupation  and  enjoyment  of  the  testa- 
tor's daughter."  In  Roadley  v.  Dixon,  3  Russ.  192,  where  a  testator,  after 
bequeathing  to  his  wife  an  annuity  charged  on  his  estate  at  S.,  with  power  of 
entry  and  distress,  if  it  should  be  in  arrear  for  thirty  days,  and  after  giving 
other  legacies  and  annuities,  which  he  charged  on  his  lands  at  S.,  in  aid  of 
his  personal  estate,  gave  and  devised  all  his  real  and  personal  property  to 
trustees  upon  certain  trusts  j  and  he  directed  them  to  occupy  and  manage, 
during  the  minority  of  his  son,  a  farm,  constituting  the  greater  part  of  his 
estate  at  S.,  and  to  let  and  manage  the  residue  of  the  real  estates,  and  to  re- 
ceive the  rents  of  the  whole  of  his  real  estates.  Lord  Lyndhurst  held,  _  ^^oqp-i 
*that  the  widow  was  put  to  her  election  between  her  dower  and  the  L  J 
benefits  given  to  her  by  the  will.  "  Without  meaning  to  say,"  observed  his 
Lordship,  "  that  a  mere  charge  of  an  annuity  in  favor  of  the  widow,  with  a 
clause  of  entry  and  distress,  would  be  sufficient  to  put  her  to  her  election ;  but 
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considering  the  particular  dispositions  which  the  testator  has  made  of  his  pro- 
perty,— the  charge  of  the  annuity,  the  clause  of  entry  and  distress,  the  express 
direction  for  the  occupation  of  part  of  the  estate  by  the  trustees,  the  trusts 
declared  with  respect  to  the  rents,  profits,  and  issues  of  the  whole  of  the  real 
estate; — taking  all  these  circumstances  together,  I  think  it  was  the  manifest 
intention  of  the  testator  that  the  whole  of  his  property  should  be  free  of  dower ; 
and  that  intention  is  so  clear  and  distinct  as  to  authorize  me  to  say  that  the 
widow  must  be  put  to  her  election/'  In  this  case  the  Lord  Chancellor  acts 
upon  and  approves  of  the  rule  laid  down  in  Miall  v.  Brain,  viz.,  that  where 
a  testator  devises  the  whole  of  the  properly  together  in  general  terms,  and  it  is 
manifest  that  it  was  his  intention  that  one  part  of  the  property  should  not  he 
subject  to  dower,  it  follows  that  no  part  of  the  property  shmdd  he  considered  as 
so  subject.  See  Hall  y.  Hill,  1  D.  &  W.  94;  1  C.  «fe  L.  120;  decided,  in  a 
great  measure,  on  the  ground  of  a  power  of  leasing,  which  applied  to  the  whole 
property.  See  also  Reynard  v.  Spence,  4  Beav.  103;  Taylor  v.  Taylor,  1  Y. 
&  C.  C.  C.  727 ;  O'Hara  v.  Chaine,  IJ.  &  L.  662 ;  Holdich  v.  Holdich,  2 
Y.  &  C.  22 ;  Lowes  v.  Lowes,  5  Hare,  501 ;  Robinson  v.  Wilson,  13  Ir.  Eq. 
Rep.  168,  183;  Pepper  y.  Dixon,  17  Sim.  200;  Grayson  y.  DeaMn^  3  De 
Gex  &  Sm.  298 ;  Farher  v.  Sowerby,  1  Drew.  488 ;  4  De  Gex,  Mac.  &  Gc. 
321 ;  and  a  direction  to  cut  down  timber  on  any  part  of  the  estate  would,  it 
seems,  be  entirely  inconsistent  with  the  wife's  right  to  dower.  lb.  It  must 
be  considered  that  Warhutton  v.  Warhutton,  2  Sm.  &  Giff.  163,  (which  seems 
to  proceed  upon  a  misapprehension  of  the  judgment  of  Lord  St.  Leonards  in 
Hall  V.  Hill,  1  Dru.  &  War.  94,)  is  overruled. 

There  is  another  class  of  cases  in  which  much  discussion  has  arisen,  where 
a  testator  has  devised  lands,  of  which  his  widow  is  dowable,  to  herself  and 
others  in  equal  shares.  The  first  case  is  Chalmers  v.  Storil,  2  Y.  &  B.  222, 
in  which  case  the  words  of  the  will  were,  ''  1  give  to  my  dear  wife  A.,  and 
my  two  children  B.  and  C,  all  my  estates  whatsoever,  to  be  equally  divided 
amongst  them,  whether  real  or  personal."  And  the  testator  specified  the  pro- 
perty bequeathed  by  him  as  consisting  of  freehold  ground-rents,  money  on 
mortgage,  American  bank  stock,  an  estate  in  America,  &c.  Sir  W.  Grant, 
M.  B.,  held,  that  it  was  a  case  of  election,  the  claim  of  dower  *being 
L  -'  directly  inconsistent  with  the  disposition  of  the  will.  "  The  testator," 
observed  his  Honor,  "  directing  all  his  real  and  personal  estate  to  be  equally 
divided,  the  same  equality  is  intended  to  take  place  in  the  division  of  the 
real  as  of  the  personal  estate,  which  cannot  be  if  the  widow  first  takes  out  of 
it  her  dower,  and  then  a  third  of  the  remaining  two-thirds.  Further,  by  de- 
scribing his  English  estates  he  excludes  the  ambiguity  which  Lord  Thurlow, 
in  Foster  v.  Cook,  8  Bro.  C.  C.  347,  imputes  to  the  word  '  my  estate,'  as  not 
necessarily  extending  to  the  wife's  dower."  As  to  the  last  remark  being  one 
ground  for  his  Honor's  decision,  it  is  clear  at  the  present  day,  if  not  in  the 
time  of  Lord  Thurlow,  that  such  a  devise  as  "  all  my  English  estates"  would 
merely  mean  and  pass  the  testator's  English  estates,  subject  to  dower.  See 
Ready.  Crop,  IBvo.  C.  C.  492;  Lowson  y.  Bell,  1  Kee.  761;  Gibson  v. 
Gibson,  1  Drew.  50.    The  other  and  principal  ground  upon  which  Chalmers  v. 
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Storil  was  decided — viz.,  that  equality,  which  was  intended,  would  be  des- 
troyed by  letting  in  the  claim  to  dower — has  been  followed  by  subsequent 
judges.  Thus,  in  Dichson  v.  Robinson,  Jac.  503,  the  testator  gave  his  real 
and  personal  estate  to  his  wife  in  trust  for  the  equal  benefit  of  herself  and  her 
two  daughters.  Sir  Thomas  Plumer,  M.  K.,  said  that  he  could  not  distin- 
guish the  case  from  Chalmers  v.  Storil.  "  The  substance  of  the  will,''  said  his 
Honor,  ^'  is,  that  there  should  be  an  equal  division  of  the  property,  which 
cannot  take  place  if  the  widow  is  to  have  a  third.  The  real  and  personal 
estate  are  united  together ;  the  personal  estate  is  not  subject  to  any  antece- 
dent claim ;  and,  is  not  the  real  estate  intended  to  be  given  in  the  same 
manner  ?  The  principle  certainly  is,  that  the  Court  will  go  as  far  as  it  can, 
not  to  exclude  the  claim  of  dower ;  but  here  it  would  be  inconsistent  with  the 
will."  In  Roberts  v.  Smithy  1  S.  &  S.  513,  the  testator,  after  giving  his 
wife  an  estate  in  fee,  and  certain  legacies,  devised  gavelkind  lands,  and  all 
other  his  property  of  what  nature  or  kind  soever  to  his  wife  and  two  other  per- 
sons in  trust,  as  to  one  moiety,  for  the  maintenance  of  herself  and  her  chil- 
dren by  a  former  marriage,  and  as  to  the  other  moiety,  for  his  children.  Sir 
J.  Leach,  V.  C,  held,  that  the  widow  was  put  to  her  election.  "  The  prin- 
ciple," said  his  Honor,  "  referred  to  in  Chalmers  v.  Storil  decides  this  case. 
The  plain  intention  of  the  testator  was,  that  the  wife  should  have  half  the 
income  of  his  property,  for  the  maintenance  of  herself  and  her  children  by 
her  former  husband,  and  that  the  other  half  of  the  income  should  be  applied 
to  the  maintenance  and  education  of  the  testator's  own  children.  That  in- 
tended equality  would  be  *disappointed  if  the  wife  were  in  the  first  p  *oqq-i 
place  to  take  her  dower."     See  also  Reynolds  v.  Torin^  1  Russ.  129. 

Although  Chalmers  v.  Storil  has  been  so  often  recognized  and  followed  as 
an  authority,  it  scarcely  seems  to  have  been  decided  upon  correct  principles ; 
because,  when  a  person  devises  "  all  his  estates"  to  his  widow  and  children, 
"  equally  to  be  divided  among  them,"  he,  according  to  the  ordinary  rules  of 
construction,  would  be  held  to  devise  only  what  belonged  to  him — viz.,  the 
estate,  subject  to  the  widow's  right  to  dower;  and  an  equal  division  of  the 
estate  after  the  assignment  of  the  widow's  dower  by  metes  and  bounds  would 
fully  satisfy  the  word  of  the  will.  See  1  Jarm.  on  Devises,  402 ;  Mlis  v. 
Lewis,  3  Hare,  315.  In  a  recent  case,  Sir  W.  Page  Wood,  Y.  C,  stated  that 
Chalmers  v.  Storil  is  imperfectly  reported ;  see  Bending  v.  Bending^  3  K.  & 
J.  261. 

If  a  man  devises  his  real  estate  from  his  heir,  after  giving  his  widow  a  pro- 
vision in  lieu,  satisfaction,  and  bar  of  dower,  and  the  devisee  dies  in  the  life- 
tin^e  of  the  devisor,  the  heir  will  take  the  estate,  but  the  widow  will  be 
obliged  to  elect.  See  Pickering  v.  Lord  Stamford,  3  Yes.  337.  But  a  gift 
by  a  testator  to  his  widow  in  lieu  of  thirds  of  his  personal  property,  does  not 
preclude  her  from  claiming  her  share  of  the  personalty  under  the  Statute  of 
Distributions,  in  the  event  of  the  failure  of  a  bequest  of  that  property.  Thus, 
in  Pickering  v.  Lord  Stamford,  3  Yes.  492,  where  a  testator  gave  part  of 
his  real  and  personal  property  to  his  wife  in  lieu  of  dower  or  thirds,  which 
she  could  claim  out  of  his  real  or  personal  estate,  or  either  of  them,  and 
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bequeathed  the  residue  of  his  personal  estate  (part  of  which  consisted  of  real 
securities)  to  his  executors,  for  charitable  purposes,  which  bequest  was  of 
course  void  as  to  the  real  securities  j  it  was  held  by  Lord  Loughborough, ' 
affirming  the  decision  of  Lord  Alvanley,  M.  R.,  (3  Ves.  332,)  that  the  widow 
was  not  barred  by  the  clauses  in  the  will.  His  Lordship  observed, — "  Neither 
an  heir-at-law,  nor  by  parity  of  reasoning  next  of  kin,  can  be  barred  by  any- 
thing but  a  disposition  of  the  heritable  subject  or  personal  estate  to  some  per- 
son capable  of  taking.  Notwithstanding  all  the  words  of  anger  and  dislike 
applied  to  the  heir,  he  will  take  what  is  not  disposed  of.  It  is  impossible  to 
make  a  different  rule  as  to  personal  estate,  with  regard  to  what  is  not  disposed 
of.  Here  is  a  legal  intestacy,  for  the  gift  to  the  charity  is  void  at  law.  Being 
a  legal  intestacy,  I  am  to  control  the  Statute  of  Distributions.  How  can  the 
Court  possibly  do  that  ?  I  must  close  the  will,  and  cannot  look  at  it."  See 
Sympson  v.  Hornshyy  cited  3  Ves.  335.  But  it  seems  that  the  principle  of 
the  decision  in  Pickering  v.  Stamford  will  not  apply  to  a  case  where,  on  the 
r  *2991  ^^^^  ^^  ^^  ^^^^^  there  is  an  intestacy  as  *to  a  great  part  of  the  estate  : 
'-         -'  Lett  V.  Randall,  3  Sm.  &  O.  83,  91,  n. 

A  provision  made  for  a  wife,  "for  her  jointure,  and  in  lieu  of  dower  and 
thirds  at  common  law,"  does  not  extend  to  her  share  of  the  personal  estate 
under  the  Statute  of  Distributions  :  Colleton  v.  Garth,  6  Sim.  19.  But  the 
addition  of  the  words  "  out  of  any  real  or  personal  estate"  has  been  held  to  do 
so,  {Gurly  v.  Gurly,  8  C.  &  F.  743;)  and  the  words  "in  lieu  of  dower  or 
thirds  at  common  law,  or  otherwise,^'  have  been  held  to  extend  to  a  wife's 
freebench  in  copyholds :  Nottley  v.  Palmer,  2  Drew.  93. 

with  regard  to  widows  married  since  the  1st  January,  1834,  questions  of 
election  will  less  frequently  arise,  as  dower  may  now  be  much  more  readily 
barred  by  the  husband.  See  3  &  4  Will.  4,  c.  105,  ss.  4,  5,  6,  7,  and  8 ;  and 
by  s.  9  it  is  enacted,  "  that  where  a  husband  shall  devise  any  land  out  of  which 
his  widow  would  be  entitled  to  dower  if  the  same  were  not  so  devised,  or  any 
estate  or  interest  therein  to  or  for  the  benefit  of  his  widow,  such  widow  shall 
not  be  entitled  to  dower  out  of  or  in  any  land  of  her  said  husband,  unless  a 
contrary  intention  shall  be  declared  by  his  will ;"  and  by  the  10th  section  it  is 
enacted,  "that  no  gift  or  bequest  made  by  any  husband  to  or  for  the  benefit  of 
his  widow,  of  or  out  of  his  personal  estate,  or  of  or  out  of  any  of  his  land  not 
liable  to  dower,  shall  defeat  or  prejudice  her- right  to  dower,  unless  a  contrary 
intention  shall  be  declared  by  his  will." 

The  doctrine  of  election  is  not  applicable  to  creditors  taking  the  benefit  of  a 
devise  for  the  payment  of  debts,  and  also  enforcing  their  legal  right  against 
other  funds  disposed  of  by  the  will :  Kidney  v.  Coussmaher,  12  Ves.  136. 
See  also  Clark  v.  Guise,  2  Ves.  617.  In  Deg  v.  Deg,  2  P.  Wms.  412,  418, 
where  a  father  devised  his  own  estate  and  an  estate  of  his  son's  for  the  payment 
of  debts,  the  son  was  allowed  as  a  creditor  of  his  father  to  share  with  the  other 
creditors  in  the  benefit  conferred  upon  them  by  the  provision  for  payment  of 
debts,  without  being  obliged  to  give  up  his  own  estate.  But  these  questions 
will  not  arise  often  now,  as  real  estates  are  liable  to  the  payment  of  debts  by 
simple  contract  as  well  as  specialty.     See  1  Will.  4,  c.  104. 
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'  A  person  will  not  be  obliged  to  elect  between  benefits  conferred  upon  him 
by  an  instrument,  and  an  interest  whicb  lie  takes  derivatively  from  another, 
who  has  elected  to  take  in  opposition  to  the  instrument.  Thus  it  was  held, 
that  a  husband  might  be  tenant  by  the  curtesy  of  an  estate-tail,  which  his  wife 
had  elected  to  take  in  opposition  to  a  will,  under  which  he  had  accepted  bene- 
fits :  Lady  Cavan  v.  Pulteney,  2  Ves.  jun.  544 ;  3  Ves.  384.  See  also  Bro- 
die  V.  Barry,  2  V.  &  B.  127. 

A  person  entitled  in  remainder,  to  an  interest  in  property,  is  not  p  *qon-| 
*bound  by  the  election  of  a  person  having  a  prior  interest :  Ward  v. 
Baughj  4  Yes.  628 ;  Long  v.  Long,   5  Ves.  445.     See  also  Hutchison  v. 
Skelton,  2  Macq.  H.  L.  Cas.  492,  495. 

Privileges  of  persons  compelled  to  elect.'] — Persons  compelled  to  elect  are 
entitled  previously  to  ascertain  the  relative  value  of  their  own  property,  and 
that  conferred  upon  them  :  Newman  v.  Newman,  1  Bro.  C.  C.  186;  Wake  v. 
Wake,  8  Bro.  C.  C.  255;  1  Ves.  jun.  335;  Chalmers  v.  Storil,  2  V.  &  B. 
222 ;  Hender  v.  Rose,  3  P.  Wms.  124,  n. ;  Whistler  v.  Whistler,  2  Ves.  jun. 
367,  371.  In  Boynton  v.  Boynton,  1  Bro.  C.  C.  445,  although  Lady  Boynton 
had  by  her  answer  elected  to  take  her  dower,  instead  of  the  benefit  given  to 
her  by  her  husband's  will.  Sir  Thomas  Sewell,  M.  R.,  declared  on  the  hearing, 
that  as  no  account  of  the  testator's  personal  estate  and  of  his  debts  had  been 
taken,  she  was  not  obliged,  to  make  any  election  until  the  account  should  be 
taken,  and  it  should  appear  out  of  what  real  estate  she  was  dowable  at  the  time 
of  the  testator's  decease ;  and  it  was  referred  to  the  Master  to  take  an  account 
of  the  personal  estate,  and  also  to  state  out  of  what  estate  she  was  dowable. 

A  person  compelled  to  elect  may  file  a  bill  to  have  all  necessary  accounts 
taken ;  Butricke  v.  Brodurst,  3  Bro.  C.  C.  88 ;  1  Ves.  jun.  171 ;  Pusey  v. 
Deshouvrie,  3  P.  Wms.  315 ;  and  an  election  made  under  a  mistaken  impres- 
sion, will  not  be  binding,  for  in  all  cases  of  election  the  Court,  while  it  enforces 
the  rule  of  equity,  that  the  party  shall  not  avail  himself  of  both  his  claims,  is 
anxious  to  secure  to  him  the  option  of  either,  and  not  to  hold  him  concluded 
by  equivocal  acts,  performed,  perhaps,  in  ignorance  of  the  value  of  the  funds  : 
Pusey  V.  Deshouvrie,  3  P.  Wms.  315;  Wake  Y.Wake,  3  Bro.  C.  C.  255; 
Kidney  Y.  Coussmaker,  12  Ves.  136;  Dillon  y.  Parker,  1  Swanst.  381,  and  note. 
What  will  he  considered  as  an  election.'] — Election  is  either  express  (about 
which  it  is  unnecessary  to  say  anything)  or  implied.  And  here  considerable 
difficulty  often  arises  in  deciding  what  acts  of  acceptance  or  acquiescence 
amount  to  an  implied  election ;  and  this  question,  it  seems,  must  be  determined 
more  upon  the  circumstance  of  each  particular  case,  than  upon  any  general 
principle. 

On  a  question  of  election  by  a  party  bound  to  elect  between  two  properties, 
it  is  necessary  to  inquire  into  the  circumstances  of  the  property  against  which 
the  election  is  supposed  to  have  been  made ;  for  if  a  party  so  situated,  not 
being  called  on  to  elect,  continues  in  the  receipt  of  the  rents  and  profits  of  both 
properties,  such  receipt  cannot  be  construed  into  an  election  to  take  the  one 
and  reject  the  other ;  and,  in  like  manner,  if  one  of  the  properties  p  *qqi -i 
*does  not  yield  rent  to  be  received,  and  the  party  liable  to  elect  deals 
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with  it  as  his  own, — as,  for  instance,  by  mortgaging  it  (particularly  if  this  be 
done  with  the  knowledge  and  concurrence  of  the  party  entitled  to  call  for  an 
election,) — such  dealing  will  be  unavailable  to  prove  an  actual  election  as 
against  the  receipt  of  the  rent  of  the  other  property :  Padhury  v.  Clark^  2 
Mac.  &  G-.  298 ;  and  see  Morgan  v.  Morgan,  4  Ir.  Ch.  Rep.  606,  614.  As 
we  have  before  seen,  any  acts,  to  be  binding  upon  a  person,  must  be  done  with 
a  knowledge  of  his  rights.  They  must  also  be  done  with  the  intention  of 
electing  :  Stratford  v.  Powell,  1  Ball  &  B.  1 ;  Dillon  v.  Parker,  1  Swanst. 
380,  387 ;  Edwards  v.  Morgari,  M'Clell.  541  j  13  Price,  782 ;  1  Bli.  N.  S. 
401 :  Wbrthington  v.  Wigington,  20  Beav.  67  ;  Wintour  v.  Clifton,  21  Beav. 
447,  468 ;  26  L.  J.  N.  S.,  Ch.,  218 ;  Campbell  v.  Ingilhy,  21  Beav.  582. 

It  is  difficult  to  lay  down  any  rule  as  to  what  length  of  time,  after  acts 
done  by  which  election  is  usually  implied,  will  be  binding  upon  a  party,  and 
prevent  him  from  setting  up  the  plea  of  ignorance  of  his  rights.  In  Wake  v. 
Wake,  1  Ves.  jun.  335,  it  was  held  that  three  years^  receipt  of  a  legacy  and 
annuity,  under  a  will  by  a  widow  in  ignorance  of  her  rights,  did  not  preclude 
her  from  making  her  election ;  and  in  Reynard  v.  Spence,  4  Beav.  103, 
where  a  widow  had  received  an  annuity  for  five  years,  it  was  held,  she  had 
not  elected.  See  also  Buttricke  v.  Brodhurst,  3  Bro.  C.  C.  90;  S.  C,  1  Ves. 
jun.  172 ;  Dillon  v.  Parker,  1  Swanst.  386. 

But  a  person  may  by  his  acts  suffer  specific  enjoyment  by  others  until  it 
becomes  inequitable  to  disturb  it :   Tihhits  v.  Tihhits,  19  Yes.  663. 

Acts  of  implied  election  which  will  bind  a  party  will  also  bind  his  repre- 
sentatives :  Earl  of  Northumberland  v.  Earl  of  Aylesford,  Amb.  540,  657.  See 
also  2  Ves.  525 ;  Stratford  v.  Powell,  1  Ball.  &  B.  1 ;  Ardesoife  v.  Bennet, 
2  Dick.  463 ;  and  some  acts,  which  it  appears  would  not  be  binding  upon 
him  if  insisted  upon  in  his  lifetime,  will  bind  his  representatives,  "  upon  that 
principle  only,"  as  observed  by  Lord  Hardwicke,  ^'  not  to  disturb  things  long 
acquiesced  in  in  families,  upon  the  foot  of  rights  which  those,  in  whose  place 
they  stand,  never  called  in  question  'J'  Tomkyns  v.  Ladbroke,  2  Ves.  593. 
But  if  the  representatives  of  those  who  were  bound  to  elect,  and  who  have 
accepted  benefits  under  the  instrument  imposing  the  obligation  of  election, 
but  without  explicitly  electing,  can  offer  compensation,  and  place  the  other 
party  in  the  same  situation  as  if  those  benefits  had  not  been  accepted,  they 
may  renounce  them  and  determine  for  themselves  :  Dillon  v.  Parker,  1 
Swanst.  385 ;  Moore  v.  Butler,  2  S.  &  L.  268  ;  Tyssen  v.  Benyon,  2  Bro.  C. 
C.  5. 

P^oAn-i  If  election  be  doubtful  it  may  be  *sent  to  a  jury  to  determine 
'-         ^  that  fact :  Roundell  v.  Currer,  2  Bro.  C.  C.  73  ;  1  Swanst.  383,  n. 

The  recent  case  of  Harris  v.  Watkins,  2  K.  &  J.  473,  seems  to  have  been 
decided  scarcely  in  accordance  with  the  principles,  deducible  from  the  autho- 
rities. There  a  testator  devised  his  residuary,  real,  and  personal  estate  to  his 
wife  "  in  lieu  and  discharge  of  all  money  which  he  had  borrowed  out  of  and 
forming  part  of  the  trust  moneys,  mentioned  in  the  settlement  made  on  his 
marriage  with  her,"  and  he  made  his  wife  executrix.  She  died  three  days 
after  the  testator,  and  without  having  possessed  herself  of  any  of  his  real  or 
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personal  estate.  On  the  testator's  death  the  widow  became  entitled  to  the 
trust  moneys  under  the  settlement  absolutely.  The  evidence  as  to  the  rela- 
tive value  of  the  property  given  to  the  widow  by  the  will,  and  the  money 
which  she  would  be  entitled  to  out  of  her  husband's  estate  in  payment  of  the 
trust  moneys  borrowed  by  him,  seems  to  have  been  involved  in  much  obscurity. 
It  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  the  Court  could  not  presume 
a  disclaimer  by  the  widow,  and  consequently  that  her  heir  was  entitled  to  the 
devised  estate,  and  the  debts  claimed  by  her  administrator  as  due  to  her  from 
the  testator  were  discharged.  His  Honor  thought  it  was  not  so  much  whether 
the  Court  would  presume  election,  as  whether  it  would  presume  a  rejection  of 
the  devise.  That  there  was  no  evidence  as  to  any  disclaimer,  and  that  the 
only  question  was  whether,  having  regard  to  the  circumstances  of  the  devisee's 
death,  and  to  the  relative  values  of  the  estate  devised  and  of  the  debts  to  be 
discharged,  the  Court  was  called  upon  to  presume  a  disclaimer.  "  Whether," 
his  Honor  added,  "  circumstances  might  not  exist  under  which  the  Court 
would  be  justified  in  presuming  a  disclaimer,  is  a  question  of  some  nicety.  I 
am  not  aware  of  any  authority  upon  the  point ;  but  I  apprehend  that  in  a 
strong  case, — for  instance,  if  a  testator  devised  real  estate  worth  £10,000 
only,  and  declared  that  it  should  be  taken  in  lieu  and  discharge  of  debts  to 
the  amount  of  £20,000,  in  such  a  case,  it  being  manifest  that  it  would  be  to 
the  disadvantage  of  the  devisee  to  retain  the  estate  upon  the  terms  mentioned 
in  the  will,  the  Court,  in  the  event  of  the  devisee  dying  under  circumstances 
like  the  present,  would,  as  between  his  real  and  personal  representatives, 
struggle  hard  to  presume  a  disclaimer ;  but  where  it  is  not  manifest  that  it 
would  be  for  the  advantage  of  the  devisee  to  retain  the  estate  upon  the  terms 
proposed  by  the  testator,  the  ground  of  that  presumptions  fails,  and  the  pre- 
sumption does  not  arise." 

Where  an  infant  is  bound  to  elect,  in  some  instances,  as  in  Streatfield  v. 
Streatjield,  the  period  of  election  is  deferred  until  after  the  infant  comes  of 
age.  See  *Boughton  v.  Boughton,  2  Ves.  12 ;  Bor  v.  Bor,  3  Bro.  rsKono-i 
P.  C.  173,  Toml.  ed.  In  other  cases  there  has  been  a  reference  to 
the  Master,  to  inquire  what  would  be  most  beneficial  to  the  infant :  Chetwynd 
V.  Fleetwood,  1  Bro.  P.  C.  300,  Toml.  ed. ;  2  S.  &  L.  266 ;  Goodwyn  v. 
Goodwyn,  1  Ves.  228 ;  Bigland  v.  Huddleston,  3  Bro.  C.  C.  285,  n. ;  Gretton 
V.  Haward,  1  Swanst.  413 ;  Ashburnham  v.  Ashburnham,  13  Jur.  1111.  The 
practice  as  to  election  by  married  women  also  varies ;  see  Mr.  Swanston's  note 
to  Gretton  v.  Haward,  1  Swanst.  413 ;  but  in  general  there  will  be  an  inquiry 
what  is  most  beneficial  for  them,  and  they  will  be  required  to  elect  within  a  lim- 
ited tibe.  See  Pulteney  v.  Darlington,  7  Bro.  P.  C.  546,  547,  Toml.  ed.;  2  Ves. 
jun.  560 ;  3  Ves.  385 ;  Vane  v.  Lord  Dungannon,  2  S.  &  L.  133 ;  Davis  v. 
Page,  9  Ves.  350  ',  Ebrington  v.  Ebrington,  5  Madd.  117.  In  Wilson  v. 
Lord  John  Townsend,  2  Ves.  jun.  693,  Lord  Rossyln,  although  he  admitted 
that  to  be  the  general  practice,  dismissed  the  bill  without  a  reference,  as  the 
married  woman  '^  had  manifestly  a  much  better  interest  than  the  testatrix  in- 
tended." See  also  Ardesoife  v.  Bennet,  2  Dick.  463 ;  Parsons  v.  Dunne,  2 
Ves.  60 ;  Belt's  Suppl.  276.     A  married  woman,  otherwise  than  by  deed  ac- 
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knowledged,  is  not  competent,  during  coverture,  to  elect  between  a  jointure 
made  to  her  after  marriage  and  her  dower  at  common  law,  {Frank  v.  FranJcj 
8  My.  &  Cr.  171;  and  see  Gamjphell  v.  Ingilhy,  21  Beav.  567;)  nor  can  she 
elect  to  relinquish  a  reversionary  chose  in  action  :  Robinson  v.  Wheelwright^ 
6  De  a.  Mac.  &  G.  635,  546;  WhittU  v.  .Henning,  2  Ph.  731,  overruling 
Wall  V.  Wall,  15  Sim.  513.  But  see  now  20  &  21  Vict.  c.  57,  fully  noticed 
in  the  note  to  Ryall  v.  Rowles,  vol.  ii.,  post. 

A  person  who  does  not  elect  within  the  time  limited  will  be  considered  as 
having  elected  to  take  against  the  instrument  putting  him  to  his  election.  See 
the  decree  in  Streatjield  v.  Streatjieldj  1  Swanst.  447. 

Parties  disappointed  by  the  election  of  the  heir  to  take  against  a  will,  by  re- 
quiring the  executors  to  complete  a  contract  for  an  estate  entered  into  by  the 
testator,  have  no  lien  on  the  estate  for  the  amount  of  the  benefits  the  heir  has 
taken  under  the  will,  but  after  his  death  they  are  entitled  to  prove  against  his 
estate  for  the  amount  which  he  has  so  received :  Greenwood  v.  Penny j  12 
Beav.  402. 

It  maybe  here  mentioned  that  under  36  Geo.  3,  c.  52,  and  45  Geo.  3,  c.  28, 
no  legacy  duty  is  payable  on  the  value  of  personal  estate  given  up  by  one 
legatee  to  another  under  the  doctrine  of  election ;  but  where  a  testator  devises 
his  own  real  estate  to  one  person,  and  bequeathes  such  person's  personal  estate 
to  a  third  party,  legacy  duty  will  be  payable  on  the  value  of  the  personal  estate 
so  charged  on  the  testator's  real  estate  :  Laurie  v.  Gluttony  1^  Beav.  131. 


The  principle  of  election,  treated 
in  the  preceding  note,  is  recognized 
and  established  in  this  country,  almost 
exactly  as  in  England.  It  rests  upon 
the  equitable  ground,  that  no  man  can 
be  permitted  to  claim  inconsistent 
rights  with  regard  to  the  same  sub- 
ject, and  that  any  one  who  claims  an 
interest  under  an  instrument,  is  bound 
to  give  full  effect  to  that  instrument 
as  far  as  he  can  :  a  person  cannot  ac- 
cept and  reject  the  same  instrument, 
or,  having  availed  himself  of  it  as  to 
a  part,  defeat  its  provisions  in  any 
other  part :  and  this  applies  to  deeds, 
wills,  and  all  other  instruments  what- 
soever. See  M^Elfresh,  Adm'r,  v. 
JSchley  and  Barrs,  2  Gill,  181,  201, 
202;  Field  v.  Eaton,  1  Devereux, 
Equity,  283,  286,  287;  Ex'rs  of 
Cogdell  V.  Widow,  &c.,  3  Dessaus- 


sure,  346,  387;  Whilden  v.  Whilden, 
Kiley's  Chancery,  205,  207 ;  Cauff- 
man  v.  Gauffman,  17  Sergeant  & 
Rawle,  16,  24,  25 ;  Stump  and  others 
V.  Findlay  and  others,  2  Rawle,  168, 
174 ;  Preston  v.  Jones,  9  Barr,  456  ; 
George  v.  Bassing,  15  B.  Monroe, 
558 ;  Tiernan  et  al.  v.  Roland  and 
Blachstone,  3  Harris,  430,  450; 
Smith  V.  Gould,  7  W.  &  S.  238; 
Palton  V.  Moore,  1  Casey,  468 ; 
Smith  V.  Gould,  34  Maine,  442; 
Glen  V.  Fisher,  6  Johnson's  Chan- 
cery, 33,  35 ;  see  2  Smith's  Leading 
Cases,  5th  Am.  ed.  196. 

It  has  been  said,  very  justly,  that 
"  the  cases  arising  under  the  doctrine 
of  election  are  susceptible  of  being 
divided  into  two  classes ;  first,  those 
of  election  proper,  where  something 
is  given  by  the  will  to  one  who  is  en- 
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titled  to  some  other  tliiag  disposed  of 
by  the  said  will  to  another,  in  which 
case  the  devisee  is  put  to  choose  whe- 
ther he  will  take  that  which  is  given, 
or  that  to  which  he  has  a  claim ;  and 
secondly,  those  cases  in  which  there 
is  an  express  condition  annexed  to  a 
devise,  with  which  the  devisee  must 
comply,  or  not  take  the  property ;  in 
which  case  he  is  to  elect  whether  he 
will  comply  with  the  condition  or  give 
up  the  property ;  but  in  which,  if  he 
does  not  comply  with  the  condition, 
he  violates  none  of  the  provisions  of 
the  will  as  to  any  other  person  than 
himself ;''  Hall  v.  Hall,  2  M^Cord^s 
Chancery,  269,  306.  This  distinc- 
tion undoubtedly  exists,  and,  in  some 
parts  of  this  subject,  is  important. 
Wherever  there  is  in  the  will  a  clear 
intention  that  a  legatee  or  devisee 
shall  not  take  but  upon  terms  of  giv- 
ing up  something  else,  there  is  a  con- 
dition, affecting  the  title  of  the  party 
to  the  legacy  or  devise )  but  election 
in  equity,  depends  upon  the  inconsis- 
tency of  holding  both  interests,  even 
though  the  testator  may  not  have 
been  aware  that  his  will  would  give 
rise  to  any  such  inconsistency,  and 
therefore  may  not  have  contemplated 
that  the  party  should  be  put  to  an 
election. 

In  all  cases,  the  intention  to  create 
an  election,  or  the  intention  to  make 
such  dispositions  as  raise  an  election, 
— that  is  to  say,  the  construction 
upon  which  the  party  is  put  to  an 
electipn, — must  be  clear  upon  the  face 
of  the  will :  a  party  will  never  be  put 
to  an  election  upon  a  doubtful  con- 
struGtion '^M'Ulfreshy  Adm'r,Y.  Schley 
and  Barr,  2  Gill,  182,  201,  202; 
Jones  V.  JoneSj  8  Id.  139;  Havens 
V.  Sackett,  5  New  York  Keports, 
365;    Watson   v.   Howard,  1   Mary- 
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land,  Ch.  112 ;  and  the  intention  must 
be  derived  from  the  will  itself,  and  not 
from  evidence  deliors  ;  City  of  Phila- 
delphia V.  Davis,  1  Wharton,  490, 
502 ;  Timherlahe  v.  Parish's  Ex' or, 
5  Dana,  345.  The  bar  of  an  election 
is,  in  fact,  in  the  nature  of  an  estop- 
pel, and,  like  every  estoppel  tend- 
ing to  defeat  rights  which  would  other- 
wise be  valid,  and  consequently  ope- 
rating as  a  forfeiture,  should  be  cer- 
tain in  every  material  particular,  both 
as  it  regards  the  duty  or  obligation  to 
elect,  and  the  acts  by  which  the  elec- 
tion is  alleged  to  have  been  made; 
Jones  V.  Jones;  Fitts  v.  Cooh,  5 
Gushing,  596 ;  see  2  Smith's  Leading 
Cases,  453,  5th  Am.  ed.  And  the 
inconsistency  which  puts  a  party  to 
an  election,  must  arise  out  of  the  same 
instrument :  and  therefore,  if  one  de- 
vises certain  land  to  A.  and  certain 
other  land  to  B.,  and  afterwards  by 
deed,  conveys  to  B.  the  land  formerly 
devised  to  A.,  B.  is  not  put  to  an  elec- 
tion, but  shall  hold  both  the  land  de- 
vised, and  that  conveyed;  Thompson 
V.  Thompson,  2  Strobhart,  48. 

It  is  universally  agreed,  in  this 
country,  that  the  principle  upon  which 
equity  enforces  an  election,  in  a  case 
where  there  is  not  a  condition,  is  com- 
pensation, not  forfeiture.  If  a  bene- 
fit is  given  by  a  will,  and  some  pro- 
perty or  interest  of  the  legatee  is  given 
to  a  third  person,  if  the  first  legatee 
elect  to  retain  his  property,  he  does 
not  forfeit  all  benefits  given  him  by 
the  will,  but  is  only  bound  to  make 
compensation  to  the  disappointed  party 
according  to  the  value  of  the  interest 
given  ;  Key  v.  Griffin,  1  Kichardson's 
Eq.  67,  68;  Stump SothersY.  Findlay 
and  others,  2  Kawle,  168, 174 ;  Cayff- 
man  v.  Canffman,  17  Sergeant  and 
Rawle,  16,  24,  25  ;  City  of  Philadel- 
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phia  V.  Davis,  1  Wharton,  490,  502. 
SeeTternan  et  al.  v.  Roland  &  Blach- 
stone,  3  Harris,  430,  451.  Lapse  of 
time,  and  still  more,  the  introduction 
of  third  parties  as  purchasers,  on  the 
faith  of  the  acquiescence  in  the  vali- 
dity of  a  will,  implied  in  accepting  a 
benefit  under  its  provisions,  may,  how- 
ever, no  doubt  render  an  election  abso- 
lutely binding,  and  preclude  the  right 
to  avoid  it  by  a  tender  of  compensation ; 
Fulton  V.  Moore,  1  Casey,  468,  476. 
An  election  between  legal  rights,  or  by 
compulsion  of  law,  as  where  a  widow 
is  bound  by  statute  to  choose  between 
her  dower  at  common  law  in  the  land, 
and  the  rights  conferred  upon  her  by 
act  of  assembly,  will,  as  it  would  seem, 
when  once  made,  be  binding,  unless 
shown  to  have  been  procured  by  fraud 
or  undue  influence ;  Buist  v.  Somers, 
1  Richardson's  Eq.  281. 

Equitable  election  usually  arises 
when  a  testator  gives  to  A.  certain 
property  real  or  personal,  and  in  the 
same  will  gives  a  third  party  certain 
property  belonging  to  A. ;  in  this  case, 
A.  must  elect  between  the  two ;  if  he 
accepts  the  legacy  or  devise  to  him- 
sdlf,  he  must  confirm  and  carry  out 
"the  gift  of  his  own  property  to  the 
tliird  party ;  and  if  he  file  a  bill  for 
the  legacy,  equity  will  compel  him  to 
make  his  election  within  a  certain 
time,  and  to  execute  such  conveyances 
as  will  give  effect  to  the  gift  of  his 
property  which  the  testator  has  made  : 
and  this  applies  equally  to  the  case 
where  a  testator  disposes  of  property 
belonging  to  his  wife  in  her  separate 
right;  Field  v.  Eaton,  1  Devereux's 
Equity,  283,  286;  Wilson  v.  Amy, 
1  Devereux  and  Battle's  Equity, 
376;  M' Queen  v.  M' Queen,  2  Jones's 
Equity,  16 ;  Upshaiv  v.  Upshaw  and 
others,   2  Hening  &  Munford,   381; 


Kinnaird,  Ex^r,  &c.  v.  WilUams^s 
Adwiretal.,  8  Leigh,  400;  Brown  y. 
Richetts,  3  Johnson's  Chancery,  553, 
556;  Allen  v.  Getz,  2  Penrose  and 
Watts,  311,  323 ;  Preston  v.  Jones,  9 
Barr,  457 ;  Hall  v.  Hall,  1  Bland, 
130,  134 ;  Craig  v.  Craig  and  Hart, 
7  Dana,  1,  5;  ExWs  of  Cogdell  v. 
The  Widow,  &c.,  3  Dessaussure,  346, 
388;  3I'Ginnis  et  al.  v.  M'Ginnis, 
1  Kelly,  496.  ^'  Ever  since  the  case 
of  Noys  V.  Mor daunt ^^  said  Gaston, 
J.,  in  Melchor  v.  Burger,  1  Devereux 
and  Battle's  Equity,  634,  "it  has 
been  holden  for  an  established  prin- 
ciple of  equity,  that  where  a  testator 
by  his  will  confers  a  bounty  on  one  ^ 
person,  and  makes  a  disposition  in  |l 
favor  of  another  prejudicial  to  the 
former,  the  person  thus  prejudiced 
shall  not  insist  upon  his  old  right,  and 
at  the  same  time  enjoy  the  bounty 
conferred  by  the  will.  The  intention 
of  the  testator  is  apparent  that  both 
dispositions  shall  take  effect,  and  the 
conscience  of  the  donee  is  affected  by 
the  condition  thus  implied,  that  he 
shall  not  defraud  the  design  of  the 
donor  by  accepting. the  benefit,  and 
disclaiming  the  burthen — giving  effect 
to  the  disposition  in  his  favor,  and 
defeating  that  to  his  prejudice.  The 
donee  is  therefore  put  to  his  election, 
either  to  take  the  thing  given,  and 
confirm  the  will ;  or  retaining  what  is 
his  independently  of  the  will,  to  sur- 
render to  the  disappointed  devisees  or 
legatees,  so  much  of  what  the  testator 
has  given  him,  as  will  compensate 
them  for  the  disappointment."  It 
makes  no  difference,  in  regard  to  elec- 
tion, whether  the  testator  knew  that 
the  property  he  attempted  to  dispose 
of,  belonged  to  another,  or  whether  he 
mistakenly  supposed  that  it  was  his 
own  ;  M^  Giiinis  et  al.  v.  M^  Ginnis,  1 
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Kelly,  496,  503;  Stump  and  others 
V.  Findlay  and  others,  2  Rawle,  168, 
174.  But  the  intention  to  dispose  of 
property  wliicli  calls  for  an  election, 
must  be  clear  and  unequivocal,  both 
in  respect  to  the  particular  property 
which  is  the  supposed  subject  of  dis- 
posal, and  in  respect  to  the  design  and 
attempt  to  dispose  of  it.  "  To  put 
the  legatee  to  his  election,"  said 
Ruffin,  C.  J.,  in  Wilson  v.  Amy,  1 
Devereux  and  Battle's  Equity,  376, 
377,  ^'it  is  necessary  that  the  instru- 
ment should  clearly  ascertain  the  pro- 
perty given,  and  that  the  gifts  them- 
selves should  be  in  such  terms,  as  are 
inconsistent  with  the  notion  that  the 
donee  can  keep  his  own  estate^  and 
also  take,  under  the  will,  without  de- 
feating the  intention  of  the  testator. 
It  is,  in  other  words,  in  the  nature  of 
a  condition,  and  generally  speaking, 
that  condition  is  implied  from  the  na- 
ture of  the  several  dispositions;  and 
where  the  implication  is  not  plain 
therefrom,  and  almost  necessary,  such 
a  condition  cannot  be  implied,  because 
no  one  in  a  doubtful  case,  is  to  be 
taken  as  intending  to  give  away  what 
belongs  to  another."  ^'  The  intention 
of  the  testator,  that  such  devisee 
should  be  put  to  an  election,"  said 
Bland,  C,  in  Hall  v.  Hall,  1  Bland, 
130,  135,  ''  must  be  either  distinctly 
expressed,  or  very  strongly  manifested 
by  facts  and  circumstances;  for,  no 
one  can  be  stripped  of  his  rights  by 
guessing  or  conjecture.  It  must  dis- 
tinctty  appear,  that  the  claim  is  irre- 
concilable and  incompatible  with  the 
devise ;  or  that  to  sustain  the  claim, 
would  throw  the  testator's  estate  into 
a  channel  entirely  different  from  that 
in  which  he  had  placed  it  by  his  will. 
To  prevent  such  a  perversion,  or  dis- 
appointment of  the  express,  or  clearly 


manifested  intention  of  the  testator, 
a  court  of  equity  will,  by  a  strong  op- 
eration of  its  powers,  put  the  devisee 
to  an  election.  But  there  is  no  in- 
stance of  a  devisee  being  made  to 
elect  upon  slight  presumptions  or  in- 
ferences ;  or  where  the  will  might  have 
its  full  effect  without  impairing  the 
obligation  of  the  claim ;  or  where  the 
testator  has  property,  which  is  abso- 
lutely his  own,  answering  fully  to  the 
description  of  that  spoken  of  in  his 
will,  and  by  which  all  its  expressions 
may  be  satisfied."  Accordingly,  it 
was  held  in  that  case,  that  a  devise  of 
all  the  testator's  "  estate,  real  and  per- 
sonal," would  not  be  considered  as  in- 
cluding an  estate  tail,  so  as  to  put  the 
heir  in  tail  to  an  election,  though  the 
testator  might  have  disposed  of  the 
estate,  tail  in  his  lifetime. 

[It  is  accordingly  well  settled,  that 
to  call  the  doctrine  of  election  into 
operation,  the  gift  to  one  party  must 
be  absolutely  irreconcilable  with  the 
right  or  title  which  the  other  is  asked 
to  waive  or  relinquish,  and  that  no 
election  need  be  made  if  both  can,  in 
any  way,  stand  together;  Havens  v. 
Sachett,  15  New  York  Beports,  365. 
Thus,  a  devise  to  a  wife,  for  life,  of 
certain  leaseholds,  and  "of  all  my 
funded  property  and  estate  whatso- 
ever," followed  by  a  bequest  of  "the 
sum  of  £300,  4  per  cent.,"  to  a  third 
person,  was  held  not  to  render  it  in- 
cumbent on  the  wife  to  elect  between 
resigning  the  leaseholds  and  giving 
effect  to  the  bequest  of  the  stock,  al- 
though it  appeared  that  the  only  stock 
owned  by  the  testator  became  the  pro- 
perty of  his  wife  by  survivorship  upon 
his  death;  because  the  bequest  did 
not  refer  with^  sufficient  clearness 
to  the  funded  property  which  the 
testator  then   had,   and  might  have 
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had  reference  to  such  stock  as  he 
might  subsequently  acquire;  Dam- 
mer  v.  Pitcher,  2  Mylne  &  Keene, 
262 ;  5  Simons,  35.  In  like  man- 
ner, where  land  was  devised  to  A., 
and  stock  which  belohged  to  him, 
bequeathed  by  the  same  will  to  B.,  A. 
was  permitted  to  retain  both  the  land 
and  the  stock,  on  the  ground  that  the 
testator  had  a  contingent  interest  in 
the  stock,  and  might  have  meant  to 
give  the  stock,  only  in  case  the  contin- 
gency happened ;  Havens  v.  Sackett.'] 

As  election  depends  upon  the  ap- 
parent intent  of  the  testator,  at  the 
same  time  that  he  gives  to  one  legatee 
a  portion  of  his  own  property,  to  give 
to  another  certain  property,  which,  in 
fact,  then  belongs  to  the  former  lega- 
tee; it  can  never  arise  where  the  lega- 
tee had  not,  at  the  time  of  the  execu- 
tion of  the  will,  any  interest  or  right 
in  the  latter  property;  for,  though  a 
will,  in  respect  of  its  legal  operation, 
takes  effect  only  at  the  death  of  the 
testator,  yet,  in  arriving  at  intention, 
regard  must  be  had  to  the  state  of 
things  existing  at  the  time  the  will  is 
made,  and  not  to  subsequent  circum- 
stances, unless  they  are  expressly  re- 
ferred to  and  provided  for ;  according- 
ly, where  a  testator  bequeathed  a 
legacy  to  his  daughter,  and  a  certain 
slave  to  another  person,  and  after- 
wards, during  his  life,  gave  the  slave 
to  his  daughter,  it  was  held  that  the 
daughter  was  not  obliged  to  elect  be- 
tween accepting  the  legacy  and  retain- 
ing the  slave,  but  was  entitled  to  both : 
it  was  a  mere  ademption  of  the  legacy 
of  the  slave  in  his  will ;  Long  v.  Wier^ 
2  Richardson's  Equity,  283 ;  see  also 
Hall  V.  Hall,  2  M'Cord's  Chancery, 
269,  300. 

The  principle  of  election,  by  im- 
plication, in  equity,  depends  upon  the 


circumstance  that  the  same  instru- 
ment which  transfers  or  conveys  cer- 
tain property  of  the  testator's  to  one 
legatee  or  devisee,  transfers  or  con- 
veys certain  other  property  to  another 
legatee  or  devisee,  and  that  the  for- 
mer beneficiary,  availing  himself  of 
the  instrument  in  one  particular,  must 
not  defeat  its  operation  in  another. 
But  if  the  latter  devise  or  bequest  be 
invalid — if  the  instrument  in  respect 
to  it  be  legally  inoperative  and  void — 
the  former  beneficiary's  retaining  his 
own  property  does  not  defeat  the  ope- 
ration of  the  instrument.  If  it  be  a 
will,  it  does  not  defeat  the  intention 
of  the  testator  legally  declared.  Re- 
taining the  subject  of  a  transfer  does 
not  disappoint  the  instrument,  if  the 
law  has  already  avoided  and  nullified 
the  transfer.  This  occurs  in  the  case 
of  a  devise  of  lands  by  a  feme  covert, 
or  an  infant,  or  under  a  will  not  exe- 
cuted so  as  to  pass  lands.  There  is  in 
such  cases  no  election  from  implied 
intention.  But  still  there  may  be, 
from  actual  intention  on  the  part  of 
the  testator.  And  this  brings  up  the 
distinction  mentioned  at  the  begin- 
ning of  this  note,  between  an  election 
based  upon  a  condition,  and  an  elec- 
tion enforced  by  a  court  of  equity, 
upon  mere  implication;  a  distinction, 
plain  enough,  abstractly,  but  of  infi- 
nite difficulty  in  the  application.  It 
may,  perhaps,  be  said,  in  general,  that 
if  it  be  expressly  declared  in  the  will, 
or  if  the  dispositions  in  the  will  are 
such  that  it  is  plainly  apparent,  that 
the  testator  did  not  intend  one  de- 
vise or  bequest  to  take  effect  unless 
in  the  case  of  another's  taking  effect 
— if  the  several  devises  or  bequests 
are  so  connected  together  and  depen- 
dent upon  one  another,  that  one  can- 
not take  effect  according  to  the  testa- 
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tor^s  intention  without  the  other — 
then,  it  is  a  condition,  and  the  lega- 
tee or  devisee  accepting  a  benefit  under 
such  an  arrangement  must  give  efi"ect 
to  other  devises  forming  an  inseper- 
able  part  of  such  an  arrangement, 
even  though  these  other  dispositions 
are  not  valid  and  legal  as  devises.  A 
case  of  mere  equitable  election  arises 
where  only  the  instrument,  or  the  ope- 
ration of  it,  would  be  disappointed  in 
part :  if  the  purpose,  object,  and  ac- 
tual intention  of  the  testator  in  regard 
to  making  a  particular  devise  or  le- 
gacy would  be  violated  and  defeated, 
without  the  devisee's  or  legatee's  car- 
rying out  such  object  and  intention, 
it  is  a  condition.  This  subject  was 
discussed  in  31elchor  v.  Burger^  1 
Devereux  and  Battle's  Equity,  634. 
The  distinction  is  there  stated  be- 
tween a  devise  or  bequest  to  the  heir, 
on  condition  of  giving  up  the  land  to 
which  he  would  be  otherwise  entitled, 
and  a  case  of  election  proper,  arising 
from  equitable  implication.  If  a  con- 
dition of  giving  up  the  lands  to  an- 
other be  annexed  to  a  legacy  to  the 
heir-at-law,  though  in  a  will  not  exe- 
cuted so  as  to  pass  lands,  the  heir 
could  not  claim  the  legacy  without 
complying  with  the  condition ;  but  if 
the  two  things  be  not  thus  connected 
by  a  condition,  but  there  be  merely  a 
bequest  to  the  heir,  and  a  devise  of 
real  estate  to  some  other  person,  by  one 
not  having  legal  capacity  to  make  such 
a  disposition,  or  in  a  will  not  suffici- 
ently executed  for  the  purpose,  though 
the  instrument  be  operative  in  regard 
to  personalty,  there  is  no  obligation 
on  the  heir  to  elect  between  his  rights 
as  heir,  and  the  personal  benefit  be- 
queathed by  the  will  ]  the  attempted 
devise  being  nought,  affords,  it  is  said, 
no  legal  evidence  of  an  intention  to 


devise  away.  ^'If  no  more  appears/' 
says  G-aston,  J.,  in  that  case,  "than 
a  devise  from  the  heir,  and  a  bequest 
of  personalty  to  him,  in  a  will  suffici- 
ently executed  to  pass  personal,  but 
not  sufficiently  executed  to  pass  real 
estate,  it  is  a  good-will  of  the  person- 
alty ;  it  is  no  will  as  to  the  lands ; 
there  is  no  implied  condition  of  elec- 
tion ;  and  the  heir  may  keep  the  lands 
descended,  and  also  take  his  legacy. 
In  Snelgrove  et  al.  v.  Snelgrove  et  at., 
4  Dessaussure,  274,  300,  the  same 
principle  was  decided ;  [while  it  was 
held  in  3ones  v.  Jones,  8  Grill,  197, 
that  accepting  a  benefit  under  a  de- 
vise in  one  State,  will  not  render  its 
provisions  obligatory  on  the  devisee 
in  another,  unless  it  has  the  requisites 
necessary  to  render  it  effectual  in  the 
latter,  or  is  so  worded  as  to  show  dis- 
tinctly that  the  testator  intended  that 
the  gift  which  is  effectual,  should  be 
conditional  on  that  which  is  not.] 
That  the  legacy,  however,  may  be  so 
inseparably  connected  with  the  devise, 
and  dependent  upon  it,  as  to  be  in 
effect  conditional,  is  shown  by  Nutt 
V.  Nutt  et  al.,  1  Freeman's  Chancery, 
128.  There,  a  devise  of  the  testator's 
whole  real  and  personal  estate  was 
made  to  one  who  was  not  the  heir-at- 
law,  by  a  will  executed  so  as  to  pass 
personalty,  but  not  so  as  to  pass  real 
estate,  and  legacies  were  charged  on 
it  payable  to  the  heirs-at-law  and 
others.  It  was  held,  that  as  the  de- 
vise was  of  the  fund,  out  of  which,  in 
part,  the  legacies  were  to  be  paid,  the 
legacy  was  clearly  upon  an  implied 
condition  that  the  devise  should  take 
effect,  and  equity  would  give  effect 
to  it,  and  put  the  heir  to  an  election. 
How  far  the  doctrine,  that  a  void 
devise  does  not  put  a  party  to  an  elec- 
tion applies  to  a  devise  of  after-ac- 
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quired  lands,  which  independently  of 
special  legislation,  is  an  inoperative 
disposition,  has  been  discussed  in 
some  of  the  American  cases.  In  Ilall 
V.  Hall,  2  M^Cord's  Chancery,  269, 
299,  306,  a  testator,  having  made  a 
provision  for  his  wife  in  his  will,  ex- 
pressly declared  that  it  "should  be 
taken  in  lieu  and  bar  of  all  claim  of 
dower,  inheritance,  or  any  other  claim 
on  her  part,"  and  the  question  arose 
whether  she  was  bcTund  to  elect  in  re- 
ference to  her  title  as  distributee  of 
the  after-acquired  lands.  The  case, 
however,  was  decided  against  the  ne- 
cessity of  election,  on  the  ground  that 
it  did  not  sufficiently  appear,  that  the 
testator  had  reference  to  after-acquir- 
ed lands,  when  he  inserted  that  clause; 
the  presumption^  in  fact,  being  that  he 
referred  only  to  the  estate  which  he 
then  had.  The  City  of  Philadelphia 
V.  Davis,  1  Wharton,  490,  503,  went 
upon  the  same  ground,  that  it  did  not 
clearly  appear  that  the  testator  was 
intending  to  dispose  of  after-acquired 
lands  :  but  Kennedy,  J.,  declared  his 
own  opinion,  and  that  of  a  majority 
of  the  court,  to  be,  that  if  the  testa- 
tor had  intended  to  dispose  of  after- 
acquired  lands,  a  legacy  to  the  heir- 
at-law  would  not  have  made  a  case  for 
election.  He  said,  that  where  there 
is  a  devise  or  bequest  on  a  condition, 
express,  or  implied  from  a  construc- 
tion that  admits  of  no  doubt  or  un- 
certainty, the  devisee  or  legatee  can- 
not take  the  benefit  except  upon  the 
condition :  but  where  the  election 
arises  only  impliedly,  from  a  legacy 
being  given  to  one,  and  lands  which 
would  descend  on  him  being  disposed 
of  to  another,  a  devise  that  is  inope- 
rative and  invalid,  as  of  after-acquir- 
ed lands,  will  not  create  an  election. 
This    doctrine,    however,  is    entirely 


contradicted  by  M^Elfresh,  Adm'r,  v. 
Schleiy  and  Barr,  2  Gill,  182.  There, 
a  testator  devised  and  bequeathed  to 
one  of  his  sisters,  A.,  all  his  real  and 
personal  estate,  "of  which  he  was 
then  possessed,  or  of  which  he  might 
be  possessed,  at  the  time  of  his  death ;" 
and  to  another  sister,  B.,  he  gave  cer- 
tain real  and  personal  estate.  The 
question  was,  whether  B.  could  claim 
this  devise  and  bequest,  and  also  her 
share  as  heir-at-law,  in  a  certain  farm 
purchased  by  the  testator  after  the 
execution  of  his  will.  The  Court  of 
Appeals  held,  that  though  the  prin- 
ciple of  election  did  not  apply  in  the 
case  of  void  wills,  such  as  a  will  of 
lands  of  a  feme  covert  or  an  infant, 
or  one  not  executed  so  as  to  pass 
lands,  those  not  being  wills,  and  not 
capable  of  being  read  in  evidence, 
and  therefore  not  adequate  to  demon- 
strate intention ;  yet,  that  it  did  apply 
wherever  the  will  was  properly  in  evi- 
dence, and  the  intention  clearly  indi- 
cated, though  the  devise  was  ineffec- 
tive, as  in  case  of  a  disposition  of 
after-acquired  lands.  They  said,  that 
there  might  be  an  implied  condition 
in  a  devise  or  bequest  to  an  heir-at- 
law,  if  the  intent  was  plain  and  clear, 
as  well  as  an  express  condition  :  and 
accordingly  they  held  that  B.  was  put 
to  her  election  in  respect  to  her  claim 
upon  the  after-acquired  lands.  This 
last  decision  appears  to  put  the  sub- 
ject upon  its  true  footing.  An  elec- 
tion will  not  be  enforced  unless  the 
intent  to  dispose  of  after-acquired 
lands  be  clear  and  undeniable  :  but  if 
such  an  intent  clearly  appear,  the 
matter  stands  exactly  upon  the  same 
ground  with  every  other  disposition 
of  property  which  the  testator  does 
not  own.  The  opinion  of  Mr.  Justice 
Kennedy  in  Cifi/  of  Philadelphia  v. 
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Davis,  1  Wharton,  490,  509,  that  a 
devise  of  after-acquired  lands  is  ^^  void, 
invalid,  and  in  effect  no  will  with  re- 
spect to  those  lands,'^  seems  to  be  an 
entire  misconception.  The  devise  of 
after-acquired  lands  is  not  void  ;  it  is, 
legally,  a  valid  devise ;  the  only  diffi- 
culty is,  that  the  testator  has  no  power 
over  the  subject  of  the  devise.  It  is 
simply  a  devise  of  property  which  the 
testator  does  not  own  and  over  which 
he  has  no  control.  It  is  then  exactly 
on  the  footing  of  every  other  attempt 
to  dispose  of  property  belonging  to 
others.  All  such  devises  are  in- 
operative ;  and  yet  they  raise  a  case 
of  election.  The  case  where  the 
instrument,  or  some  particular  part 
of  it,  is  insufficient  and  legally  void 
as  a  declaration  of  intention,  and  as 
a  transfer  of  such  rights  as  the  tes- 
tator may^  have,  is  totally  different 
from  the  case  where  the  instrument 
is  in  all  respects  unexceptionable  in 
law,  but  a  part  of  it  finds  no  subject 
upon  which  it  can  operate  effectively. 
The  remarks  of  Sir  W.  Grant,  M. 
R.,  in  Kidney  v.  Coussmaker,  12  Ve- 
sey,  136,  154,  referred  to  in  the  pre- 
ceding note,  that  the  doctrine  of  elec- 
tion is  inapplicable  to  creditors,  if  it 
is  to  be  regarded  as  the  announcement 
of  a  general  principle,  is  opposed  by 
decisions  in  this  country,  and  seems 
not  to  be  well  founded.  It  has  been 
decided,  in  Pennsylvania,  that  credi- 
tors taking  a  benefit  under  an  instru- 
ment making  provision  for  them,  can- 
not object  to  any  of  the  conditions  or 
terms  of  the  instrument,  nor  to  any 
provisions  which  it  makes  to  other 
persons.  In  one  case,  a  debtor  mort- 
gaged property  to  three  distinct  cre- 
ditors, two  of  whom  (including  the 
plaintiff)  had  advanced,  at  the  date  of 
the  mortgage,   the  amounts  secured 


thereby,  but  the  third  had  not  then 
done  so,  but  afterwards  made  up  the 
deficiency  by  further  advances.  The 
plaintiff,  after  having  joined  in  suing 
out  the  mortgage,  claimed  to  appro- 
priate the  proceeds  to  the  exclusion 
of  the  third  creditor,  who  had  been 
secured  in  the  mortgage  for  advances 
not  then  made,  on  the  ground  that 
the  plaintiff,  by  seeing  the  land  appa- 
rently protected  by  this  mortgage, 
might  have  been  prevented  from  pro- 
ceeding against  it  by  other  methods. 
^^  It  must,  perhaps,  be  conceded,'^  said 
Gibson,  C.  J.,  in  delivering  the 
opinion  of  the  Court,  "that  a  mort- 
gage to  secure  future  advances,  which 
does  not  contain  notice  of  the  agree- 
ment, is  void  against  creditors  gene- 
rally, because  the  land  is  apparently 
covered  for  more  than  it  actually  owes, 
and  pursuit  might  thus  be  eluded, 
when  a  knowledge  of  a  true  state  of 
the  facts  would  invigorate  exertion, 
and  render  success  certain.  Had  the 
plaintiff  claimed  as  a  general  creditor, 
the  mortgage  might  not  have  entitled 
the  others  to  a  preference.  But,  so 
far  is  he  from  having  treated  it  as 
fraudulent,  that  lie  has  elected  to  claim 
under  it.  Now,  there  is  no  rule  of 
equity  more  universal  in  its  applica- 
tion, nor  more  just  in  its  consequences, 
than  that  a  party  shall  not  claim  in 
repugnant  rights,  and  that  he  who 
takes  the  benefit  shall  also  bear  the 
burden.  The  books  are  full  of  cases 
which  show,  that  a  party  shall  not 
contest  the  validity  of  an  instrument 
from  which  he  draws  a  benefit,  or  af- 
firm it  in  part  and  disaffirm  it  in  part. 
Here  the  plaintiff  might  have  repu- 
diated the  whole  transaction,  and  stood 
on  his  former  rights  :  but,  claiming  to 
participate  in  the  benefit,  he  can  be 
admitted  only  on  the  terms  prescribed 
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by  the  mortgagor.  It  cannot  be  be- 
lieved that  the  mortgagor  would 
have  preferred  the  plaintiff  at  the  ex- 
pense of  the  general  creditors,  on  any 
other  terms  than  having  his  assent  to 
the  mortgage  as  a  security  for  those 
future  advances ;  to  withhold  it  now, 
would  be  a  fraud  on  him."  Irwin  v. 
Tabh,  17  Sergeant  &  Rawle,  419, 423. 
The  same  principle  was  enforced  in 
Adlum  V.  Tardj  1  Kawle,  163,  171. 
In  that  case,  the  plaintiff,  having 
taken  a  dividend  under  a  voluntary 
general  assignment  of  his  debtor, 
sought  to  attach  a  certain  interest  as 
being  the  debtor's  and  not  vested  in 
the  assignees,  on  the  ground  that  the 
assignment  was  fraudulent  for  re- 
straining the  assignee  from  selling  for 
three  years.  That  restriction,  said 
Gibson,  C.  J.,  undoubtedly  brought 
the  deed  within  the  purview  of  the  st. 
13  Eliz. ;  and  "  the  plaintiff  might 
originally  have  repudiated  this  assign- 
ment, but  having  taken  a  dividend 
under  it,  he  shall  not  now  question 
its  validity.  Where  money  is  actually 
received,  and  on  an  implied  condition 
that  the  receiver  shall  not  question 
the  title,  every  principle  of  natural 
justice  requires  that  the  condition 
should  be  performed.  But  it  is  sup- 
posed that  the  doctrine  of  election  is 
inapplicable  to  creditors.  There  is 
no  adjudication  in  support  of  this,  but 
Kidney  v.  CoussmakeVj  from  which, 
in  the  broad  terms  in  which  the  prin- 
ciple is  predicated,  I  entirely  dissent. 
That  was  the  case  of  a  devise  of  part 
of  the  estate  to  trustees  for  payment 
of  debts;  and  it  was  held  that  the 
creditors  having  obtained  from  the 
trust  fund,  satisfaction  only  in  part, 
were  not  precluded  from  recourse  to 
other  parts  of  the  estate  which  passed 
by  the  same  will.     To  this  I  entirely 


assent,  because  the  creditors  could  not 
be  viewed  as  legatees,  and  the  setting 
apart  of  a  portion  of  the  estate  for  the 
sake  of  convenience,  indicated  no  in- 
tention that  the  creditors  should  not 
be  paid  in  the  event  of  its  falling  short. 
The  law,  therefore,  would  not  imply  a 
condition  that  the  creditors  should  re- 
linquish their  right  on  the  rest  of  the 
estate.  But  the  unqualified  assertion 
of  the ,  Master  of  the  Rolls,  that  the 
doctrine  of  election  is  utterly  inappli- 
cable to  creditors,  seems  to  be  received 
with  many  grains  of  allowance,  even 
in  England.  (1  Hovenden's  notes  to 
Yesey,  172.)  In  Irwin  v.  Tahh,  we 
applied  it  to  creditors  claiming  diffe- 
rent debts,  under  the  same  mortgage. 
In  the  case  at  bar,  the  debtor  might 
prescribe  the  terms ;  and  the  plaintiff 
having  received  his  dividend  on  an 
inherent  condition  to  permit  the  whole 
arrangement  to  take  effect,  it  seems 
clear,  that,  subsequent  to  the  period 
of  acceptance,  the  debt  attached  as 
due  to  the  assignor,  was,  to  every  in- 
tent, vested  in  his  assignees."  See  2 
Smith's  Lead.  Cases,  190,  5th  Am.  ed. 
The  application  of  the  doctrine  of 
election  to  the  case  where  a  devise  or 
bequest  is  made  to  the  widow  of  the 
testator,  and  the  estate  of  which  she 
would  be  dowable,  is  disposed  of  to 
others,  has  been  much  discussed ;  and 
though  the  general  principle  belong- 
ing to  the  subject  is  settled  and  un- 
questioned, the  bearing  of  it  in  parti- 
cular instances  has  led  to  some  con- 
flict in  the  decisions.  The  general 
rule  is  agreed  to  be,  that  as  dower  is  a 
legal  interest  vested  in  the  wife  by  the 
act  of  the  law,  paramount  to  the  will 
of  the  husband  and  beyond  his  control, 
of  which  matters  he  is  presumed  to 
be  cognizant,  and  as  every  devise  or 
bequest  imports  a  bounty,  and  does 
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not  naturally  imply  satisfaction  of  a 
pre-existing  incumbrance,  a  gift  to 
the  wife  in  the  will,  is  to  be  taken  as 
a  cumulative  provision,  unless  the  in- 
tent that  it  shall  be  in  lieu  and  exclu- 
sion of  dower,  be  demonstrated  by  ex- 
press declaration,  or  by  clear  and 
manifest  implication  arising  from  the 
instrument's  containing  some  provi- 
sion incompatible  with  the  right  of 
dower;  Higginbotham  v.  Cornwellj 
8  Grattan,  83 ;  Lasher  v.  Lasher j  13 
Barbour,  106;  Toohe  v.  Hardeman^ 
7  Greorgia,  20.  To  establish  such 
implied  intention,  the  claim  of  dower 
must  be  inconsistent  with  the  will, 
and  repugnant  to  its  dispositions,  or 
some  of  them.  It  must,  in  fact,  dis- 
turb or  disappoint  the  will.  It  is  not 
enough  that  the  matter  is  doubtful, 
or  that  the  testator  did  not  contem- 
plate that  his  wife  should  take  both 
estates  :  she  will  not  be  put  to  an  elec- 
tion, unless  it  be  clear  that  he  dis- 
tinctly contemplated  and  designed 
that  she  should  not  enjoy  both  provi- 
sions, or  unless  he  has  made  such  a 
disposition  of  his  estate,  that  the  as- 
sertion of  dower  would  do  violence  to 
his  will.  This  is,  in  substance,  the 
principle  established  after  a  careful 
review  of  the  cases,  by  Chancellor 
Kent,  in  Adsit  v.  Adsit,  2  Johnson's 
Chancery,  448 ;  and  however  variously 
it  may  have  been  enforced,  it  is  ac- 
cepted in  the  subsequent  cases,  as  the 
true  and  sound  rule  upon  the  subject. 
See  Smith  v.  Knishern,  4  Id.  9 ;  Wood 
V.  Wood,  b  Paige,  597,601;  Fuller 
V.  Yates,  8  Id.  325 ;  Sanford  v.  Jach- 
son,  10  Id.  266;  Havens  v.  Havens 
and  others,  1  Sandford,  325,  330; 
Bull  V.  Church,  5  Hill,  206;  S.  C,  2 
Denio,  430 ;  Sheldon  v.  Bliss,  4  Sel- 
don,  31 ;  Lewis  v.  Smith,  5  Id.  503 ; 
Gordon,  AdmW,  v.  Stevens,  2  HilFs 


Chancery,  46 ;  Whilden  v.  Whilden, 
Riley's  Chancery,  205;  Brown  v. 
Caldwell,  1  Spears'  Equity,  322; 
Timherlahe  v.  Parishes  Ex^or,  5 
Dana,  345  ;  Stark  et  al.  v.  Hunton  et 
al,  Saxton's  Chancery,  217,  224,  225; 
Kinsey  et  al.  v.  Woodward,  3  Har- 
rington, 459,  464.  See  also.  Ambler 
and  Wife  v.  Norton,  4  Hening  &  Mun- 
ford,  23,  44 ;  Snelgrove  et  al.  v.  Snel- 
grove  et  al.,  4  Dessaussure,  274,  294 ; 
Wehh  V.  Evans,  1  Binney,  565,  572 ; 
Kennedy  v.  Nedrow,  1  Dallas,  415, 
418 ;  Hamilton  v.  Buchwalter,  2 
Yeates,  389,  392,  395;  M'Cullough 
and  Wife  v.  Allen  and  Wife,  3  Id. 
10,  12.  And  the  same  rule  applies 
where  the  testator  aliens  part  of  his 
land  during  marriage,  and  gives  all 
his  estate,  real  and  personal,  to  his 
widow^  by  devise,  at  his  death ;  Brax- 
ton V.  Freeman^  6  Richardson's  Eq. 
35.  "  The  right  of  dower,"  said  John- 
son, Ch.,  in  Brown  v.  Caldwell,  1 
Spears'  Eq.  322,  325,  "is  amongst 
the  most  favored  by  the  law.  It  is 
put  on  the  footing  of  life  and  liberty, 
and  in  looking  through  the  cases,  one 
is  led  almost  to  conclude,  that  com- 
mon sense  and  sound  reasoning  have 
been  violated  in  giving  it  effect.  But 
there  is  less  apparent  impropriety  in 
it,  when  it  is  recollected  with  what 
facility  the  husband  may  put  his  in- 
tention beyond  all  dispute,  by  declar- 
ing that  the  provision  made  for  the 
wife  was  intended  to  bar  her  right  of 
dower."  This  presumption  in  favor 
of  the  testamentary  provision  being 
additional  to  the  legal  estate  of  dower, 
has  been  carried  to  the  greatest  ex- 
tent in  the  New  York  cases.  It 
should  be  remarked  that  previously  to 
the  case  of  Adsit  v.  Adsit,  the  rule  as 
to  exclusion  of  dower  had  been  laid 
down  by  Marshall,  C.  J.,  in  Herbert 
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and  others  v.  Wren  and  others,  7 
Crancli,  370,  378,  in  a  much  more 
moderate  form,  and  made  to  depend 
rather  upon  a  fair  construction  of  the 
whole  will,  than  upon  any  decided 
leaning  in  favor  of  the  two  provisions 
being  concurrent ;  and  a  similar  view 
was  taken  in  the  recent  case  of  Lord 
V.  Lord,  23  Conn.  327. 

Under  the  general  principle  above 
stated,  as  to  the  necessity  of  election 
by  the  wife,  between  the  testamentary 
provision  and  dower,  some  of  the  ap- 
plications which  have  occurred  may 
be  stated. 

It  appears  to  be  agreed,  in  all  the 
cases,  that  if  a  legacy  or  annuity  be 
given  to  the  wife,  and  the  lands  be 
devised  to  trustees  to  be  sold,  or  di- 
rected to  be  sold  by  executors,  for 
any  purpose  whatever,  the  lands  con- 
tinue subject  to  dower,  both  in  the 
hands  of  the  trustees,  executors  or 
heirs,  and  in  those  of  a  purchaser; 
Hall  V.  Hallj  8  Richardson,  407;  and 
this,  whether  the  legacy  be  charged 
upon  the  fund  arising  from  the  sale  of 
the  lands,  or  be  given  from  some 
wholly  distinct  property.  This  may 
be  considered  as  established  by  Adsit 
V.  Adsit.  There,  a  testator  directed 
his  personal  estate  and  his  farm  to  be 
sold ;  and  gave  his  wife  a  pecuniary 
legacy  to  be  left  in  the  hands  of  his 
executors,  to  be  paid  to  her,  for  her 
support,  at  any  time,  or  at  all  times, 
as  her  need  might  require ;  and  gave 
her  also,  what  household  goods  she 
might  need,  and  gave  certain  legacies 
to  his  grand-children,  and  directed 
the  residue  also  to  be  divided  among 
his  children  and  grand-children ;  and 
it  was  decided,  that  the  lands  sold 
were  subject  to  dower  in  the  pur- 
chaser's hands :  Adsit  v.  Adsit,  2 
Johnson's  Chancery,  448.     The  same 


point  was  again  decided  in  Wood  v. 
Wood.  In  that  case,  a  testator  had 
devised  all  his  estate,  real  and  per- 
sonal, to  a  trustee  to  be  sold,  and 
directed,  that  after  certain  expenses 
were  paid,  the  interest  on  one-third  of 
the  whole  fund  should  be  paid  to  the 
widow  during  her  widowhood ;  and  in 
case  of  her  marriage,  one-third  of  that 
third.  The  Chancellor  said,  "Al- 
though the  testator  directs  all  his 
estate  to  be  sold,  and  one-third  of  the 
proceeds  to  be  invested  for  the  use  of 
his  wife  during  her  widowhood,  it  does 
not  appear,  by  any  necessary  implica- 
tion from  the  will  itself,  that  he  in- 
tended this  provision  to  be  in  lieu  of 
dower  in  the  real  estate  of  which  he 
died  seised.  The  widow  is  not  there- 
fore obliged  to  elect  between  that  pro- 
vision and  her  doWer.  I  am  satisfied, 
from  an  examination  of  the  American, 
as  well  as  the  English  cases,  that  a 
devise  of  all  the  testator's  real  and  per- 
sonal estate  to  trustees,  to  be  converted 
into  money,  without  any  particular 
designation  of  the  real  property  to  be 
sold,  and  giving  to  the  widow  an  an- 
nuity or  other  provision  out  of  such 
mixed  fund,  is  not,  of  itself,  sufficient 
to  show  that  the  testator  intended  her 
interest  in  the  land,  as  tenant  in 
dower,  should  be  sold  as  part  of  the  es- 
tate; so  as  to  make  it  necessary  for  the 
widow  to  elect  between  such  dower 
and  the  provision  contained  in  the  will. 
The  widow  in  the  present  case  is 
therefore  entitled  to  both."  Wood  v. 
Wood,  5  Paige,  597,  601.  These  were 
cases,  in  which  the  legacy  was  charge- 
able upon  the  lands  sold,  or  was  pay- 
able out  of  the  proceeds  of  them. 
Several  cases  have  decided  the  same 
point,  where  real  estate  was  directed 
to  be  sold,  and  a  legacy,  or  even  a  de- 
vise, unconnected  with  the  estate  to 
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be  sold,  was  given  to  the  wife.  In 
Timherlake  v.  Parish's  Ex'oVj  5 
Dana,  345,  a  legacy  to  the  wife,  and 
an  order  to  sell  all  the  residue  of  the 
estate,  real  and  personal,  and  distri- 
bute it  equally  among  the  testator's 
children,  were  held  not  to  be  a  bar  to 
dower  in  the  lands ;  and  the  court  de- 
clared that  a  provision  by  will  for  the 
wife  is  not  presumed  to  be  in  lieu  of 
dower,  "  unless  the  intention  that  it 
should  so  operate  be  expressed,,  or  can 
be  p?ai??7^  inferred,  or  unless  any  other 
interpretation  would  be  inconsistent 
with  the  will  f  and  that  "  a  mere  de- 
vise of  the  whole  of  the  testator's  re- 
maining estate  to  others,  or  to  be  sold 
for  their  benefit,  and  even  for  that  of 
the  wife  also,  is  not  so  inconsistent 
with  her  legal  right  to  dower,''  as  to 
make  it  a  provision  in  lieu  of  it.  In 
Whilden  v.  Whilden,  Riley's  Chan- 
cery, 205,  a  testator  bequeathed  one 
thousand  dollars  to  his  wife,  and  then 
directed  the  whole  of  his  real  and 
personal  estate  to  be  sold,  and  the 
fund  invested  for  the  support  of  his 
children  during  minority,  and  then 
divided  among  them.  The  legacy 
was  held  not  to  be  a  bar  of  dower. 
"The  dower,"  said  Chancellor  Des- 
saussure,  "  is  a  provision  made,  by 
law,  for  the  support  of  the  widow. 
A  legacy  is  a  provision  made  by  af- 
fection, for  the  better  support  of  the 
wife.  There  is  scarcely  any  man 
owning  real  estate,  who  does  not  know, 
in  fact,  that  his  wife  is  entitled  to 
doweu  in  that  estate ;  and  the  law 
implies  the  knowledge.  The  pre- 
sumption, therefore,  is,  that  when  a 
testator  bequeaths  a  legacy  to  his  wife, 
he  intends  it  as  an  addition  to  the  le- 
gal provision  of  dower,  unless  he  de- 
clares it  to  be  in  bar  of  dower;  and 
she   shall   be  entitled   to  both.     In 


some  of  the  books  it  is  said,  that 
where  the  wife  has  two  provisions, 
such  as  a  legacy  under  her  husband's 
will,  and  her  dower,  she  shall  be,  in 
most  cases,  put  to  her  election.  But 
this  is  putting  it  quite  too  broadly — 
and  I  apprehend  the  true  rule  to  be, 
that  a  widow  cannot  be  put  to  her 
election,  unless  by  express  declara- 
tion or  necessary  inference,  arising 
from  the  inconsistency  of  her  claim 
with  the  provisions  of  her  husband's 
will.  It  is  not  that  there  is  an  addi- 
tional provision  made  for  the  wife,  by 
the  will  of  the  husband,  which  de- 
prives her  of  dower,  or  puts  her  to 
her  election,  for,  in  many  cases,  she 
is  entitled  to  both.  .  .  .  There 
being  no  express  declaration  in  the 
will,  we  must  examine  whether  the 
legacy  of  one  thousand  dollars  to  the 
widow*  shows  such  an  intent  to  ex- 
clude dower  by  plain  and  manifest 
intent.  And,  certainly,  taken  by 
itself,  it  does  not  show  such  a  mani- 
fest intent;  else,  in  every  case,  any 
legacy  to  a  wife  might  be  said  to  raise 
the  same  implication.  But  it  was 
urged,  that  the  claim  of  dower  would 
defeat  the  other  provisions  of  the  will, 
^  which  direct  the  sale  of  the  real  and 
personal  estate,  and  the  investment  of 
the  proceeds,  for  the  support  of  the 
children  of  the  testator.  It  will,  cer- 
tainly, lessen  the  amount  to  be  invest- 
ed, so  as  to  form  that  fund,  but  it  will 
not  defeat  the  arrangements  and  dis- 
positions made  by  the  testator.  They 
may,  and  will,  all  be  carried  into 
effect,  diminished  only  by  a  small 
amount  which  he,  himself,  carved  for 
his  wife.  For  this  direction  to  sell 
and  invest,  is  after  the  legacy  of  one 
thousand  dollars  to  the  wife,  showing 
that  he  intended  that  amount  to  be 
first  withdrawn  from  the  fund,  before 
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investment.  It  is  not  clear  of  diffi- 
culties, but  to  the  best  of  my  judg- 
ment^ the  widow  is  entitled  to  her 
dower  and  the  legacy/'  On  appeal, 
these  views  were  sustained.  See  also, 
to  the  same  effect,  Gordon,  AdTrp'r, 
V.  Steve7is,  2  Hill's  Chancery,  46. 
In  Kinsey  et  al.  v.  Woodward,  3  Har- 
rington, 459,  the  testator  bequeathed 
an  annuity  to  his  wife,  and  directed 
his  executors  to  sell  all  his  real  and 
personal  estate,  and  divide  the  pro- 
ceeds among  his  daughters,  and  added, 
"  I  do  authorize  and  empower  them, 
(the  executors,)  to  convey  to  the  pur- 
chaser of  said  real  estate,  a  good  and 
sufficient  fee  simple  title  or  titles,  be- 
ing of  equal  tenor  with  those  by  which 
I  now  hold  the  same  ;"  and  it  was  de- 
cided that  the  intention  that  the  lands 
should  be  sold  free  of  dower  was  not 
sufficiently  clear  to  put  the  widow  to 
an  election.  A  strong  case,  to  the 
same  purport,  is  Fuller  v.  Yates,  8 
Paige,  325.  There,  a  testator  left  his 
whole  real  and  personal  estate  to  three 
persons,  (of  whom  his  wife,  during 
widowhood,  was  to  be  one,)  as  trus- 
tees and  executors  for  the  purposes  of 
his  will,  and  directed  that  they  should 
lay  out  certain  lands  into  village  lots, 
and  sell  them,  as  from  time  to  time 
might  be  required;  and  he  directed 
that  an  annuity  should  be  paid  to  the 
wife  during  life,  and  that  she  should 
have  the  possession  and  direction  of 
certain  other  real  estate,  and  for  the 
purpose  of  keeping  it  in  repair,  should 
receive  an  additional  annual  sum; 
and  besides  all  this,  gave  her  sundry 
other  bequests.  "  The  right  of  dower,'' 
said  the  Chancellor,  "being  a  legal 
right,  the  wife  cannot  be  deprived  of 
it  by  a  testamentary  disposition  in  her 
favor,  so  as  to  put  her  to  an  election, 
unless  the  testator  has  manifested  his 


intention  to  deprive  her  of  dower, 
either  by  expres^s  words  or  necessary 
implication.  It  is  not  pretended  in 
this  case  that  the  language  of  the  will 
in  respect  to  the  provisions  for  the 
wife  is  at  all  inconsistent  with  her 
claim  to  dower  in  the  residue  of  the 
testator's  real  estate.  The  cases  on 
the  subject  of  implied  manifestation 
of  intention  to  exclude  the  right  of 
dower  appear  to  establish  this  princi- 
ple, that  to  put  the  wife  to  her  elec- 
tion, the  will  must  contain  provisions 
which  are  wholly  inconsistent  with 
her  claim  of  dower,  in  the  particular 
portion  of  the  estate  to  which  the 
claim  of  dower  is  made.  ...  In 
the  present  case,  although  the  testa- 
tor has  expressly  directed  village  lots 
to  be  laid  out  and  sold,  as  they  may 
be  wanted,  it  is  not  necessary  that 
each  lot  should  be  sold  subject  to  the 
widow's  right  of  dower.  For  a  por- 
tion of  the  lots  thus  laid  out  may  be 
assigned  to  her  for  her  dower  in  the 
whole,  and  the  rest  may  be  sold  free 
from  any  claim  of  dower.  Or  she 
may  be  endowed  of  other  portions  of 
the  real  estate,  leaving  all  that  is 
wanted  for  village  lots  during  her  life 
entirely  free  and  unincumbered.  I 
therefore  conclude  that,  upon  the  set- 
tled principles  of  law  on  this  subject, 
the  widow  is  entitled  to  dower  in  the 
testator's  real  estate,  notwithstanding 
the  bequests  and  devises  in  her  favor 
in  the  will.  Taking  the  whole  dis- 
position which  the  testator  has  made 
of  his  property  into  consideration,  it 
can  hardly  be  said  he  intended  to 
give  her  dower  in  addition  to  the  tes- 
tamentary dispositions  in  her  favor ; 
and  probably  if  the  question  of  dower 
had  occurred  to  him,  he  would  have 
inserted  a  provision  in  the  will  de- 
claring that  the  dispositions   in  her 
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favor  should  be  in  lieu  of  dower  in 
the  residue  of  his  estate.     But  it  is 
not  sufficient  to  bar  her  dower  that  he 
did  not  think  on  the  subject;  as  that 
would  only  indicate  a  want  of  inten- 
tion either  one  way  or  the  other.     To 
exclude  her  right  to  dower,  which  is 
given  to  her  by  law,  the  will  itself 
must  show  that  he  probably  did  con- 
template the   subject,  and   intended 
that  the  testamentary  provisions  for 
the  wife  should  exclude  her  from  all 
claim  to  dower,  if  she  elected  to  take 
them."     In  like  manner,  a  devise  of 
the  residue  of  the  real  and  personal 
estate  of  the  testator  to  his  widow, 
will  not  bar  her  dower  in  land  mort- 
gaged  in   his   lifetime,    nor    compel 
her  to  resign  the  rights  which  she 
would  have  independently  of  the  de- 
vise, as  the  price  of  claiming  under 
it.     Lewis  v.   Smith,  5  Selden,  503. 
See,  also,  Sample  v.  Sample  et  al.,  2 
Yeates,  433.     From  these  cases,  the 
principle  may  be  deduced,  that  if  a 
legacy  or  devise,  of  whatever  amount, 
be  given  to  the  wife,  and  subject  to 
this,  the  whole  real  estate,  or  the  resi- 
due of  the  real  estate,  be  directed  to 
be  sold,  for  any  purpose,  the  legacy 
or  devise  will  not  be  taken  to  be  in 
lieu  of  dower.     See,  however,  the  re- 
mark of  Marshall,  C.  J.,  in  Herbert 
and  others   v.  Wren   and   others,    7 
Cranch,  370,  379,  as  to  the  presump- 
tion afforded  in   such   a   case,  by  a 
direction  to  sell  the  residue  for  the 
payment  of  debts.     [This  remark  was 
cited  aftd  relied  on  in  JVorris  v.  ClarJc,  2 
Stockton's  Ch.  51,  and  a  devise  of  all 
the  testator's  real  estate  to  his  execu- 
tor, with  a  direction  that  it  should  be 
sold  and  the  proceeds  distributed  as 
provided  for  in  the  will,  held  to  show 
that  a  declaration  that  the  acceptance 
of  a  legacy  bequeathed  to  the  wife. 


should  debar  her  from  any  further  de- 
mand on  the  estate,  meant  the  estate 
generally,  and  not  merely  that  portion 
of  it  which  consisted  of  personal  pro- 
perty.] 

If  there  be  a  devise  or  bequest  to 
the  widow,  and  a  devise  of  a  general 
residue  of  real  estate,  not  to  be  sold, 
but  to  be  enjoyed  by  the  devisee,  an 
intent  that  the  provision  for  the  wife 
shall  be  in  lieu  of  dower,  cannot  be 
implied;  Brown  y.  Caldwell,  1  Spears' 
Equity,  322,  325 ;  Havens  v.  Havens 
and  others,  1  Sandford,  325,  329.    "  I 
have  not  been  able  to  find  any  case," 
said  Johnson,  Ch.,  in  Brown  v.  Cald- 
well, "  in  which  it  has  been  held,  that 
any  general  disposition  of  the  estate 
would  raise  the  implication."     And 
even  if  the  devise  is  specific,  though 
that  naturally  imports  that  the  devisee 
is  to  take  the  whole  estate,  yet,  in  an 
ordinary  case,  as  where  the  devisee  is 
a  brother  or  sister  merely,  or  a  child 
otherwise  provided  for  in  the  will,  the 
intention  to  exclude  dower  will  not  be 
inferred ;  Straham  v.  Sutton,  3  Yesey, 
249 ;  Kennedy  v.  Nedrow,  1  Dallas, 
415,  418 ;  though  there  is  an  intima- 
tion to  the  contrary  in  Brown  v.  Cald- 
well.    Where,  however,  after  a  provi- 
sion for  the  wife,  there  is  a  specific 
devise  of  real  estate  to  a  person  whom 
the  testator  is  bound  to  provide  for, 
and  who  is  obviously  intended  to  be  a 
principal  object  of  the  bounty  of  the 
will,  as  where  the  devise  is  for  the 
support  of  an  infant  child,  otherwise 
unprovided  for,  and  is  not  more  than 
sufficient  for  that  purpose,  the  inten- 
tion that  the  bounty  to  the  child  should 
not  be  invaded  and  impaired   by  a 
claim  of  dower  may  very  fairly  and 
reasonably  be  implied.     And  the  case 
of  Herbert  and  others  v.  Wren  and 
others,  7  Cranch,  370,  378,  appears  to 
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be  an  authority  for  tliat  principle. 
There,  a  testator  devised  to  his  wife 
certain  real  estate  for  life,  with  re- 
mainder to  his  three  daughters,  and 
also  bequeathed  to  her  personal  estate : 
he  then  devised  to  his  two  sons  the 
premises  in  which  dower  was  claimed, 
which  were  then  under  lease  at  an 
annual  rent  of  £140,  and  directed  this 
rent  to  be  appropriated  to  the  educa- 
tion and  maintenance  of  his  children ; 
and  other  lands  he  ordered  to  be  sold 
for  the  payment  of  debts.  ^^  The  only 
fund  provided  for  the  maintenance 
and  education  of  his  five  children,'' 
said  Marshall,  C.  J.,  in  delivering 
judgment,  '^  is  the  rent  of  £140  per  an- 
num. Since  he  "has  made  a  distinct 
provision  for  his  wife,  the  presumption 
is  much  against  his  intending  that 
this  fund  should  be  diminished  by 
being  charged  with  her  dower."  Upon 
this,  and  some  other  less  important 
grounds,  a  majority  of  the  Court  were 
of  opinion  that  the  testator  intended 
the  provision  for  the  wife  to  be  in  lieu 
of  dower. 

Another  case,  under  this  perplexing 
subject,  is  where  real  estate  is  devised 
to  a  particular  person,  charged  with 
an  annuity  in  favor  of  the  widow. 
Something  may  depend  upon  the  ex- 
tent to  which  the  devisee  is  apparently 
the  object  of  the  testator's  bounty,  and 
in  connection  with  that,  upon  the  ap- 
parent sufficiency  of  the  devised  estate, 
in  the  view  of  the  testator,  to  raise  the 
annuity  and  dower,  and  also  leave  a 
beneficial  interest  in  the  devisee.  But 
the  distinction  upon  which,  really,  the 
cases  have  gone,  both  in  England  and 
in  this  country,  is,  between  a  rent- 
charge,  or  an  annuity  in  the  nature  of 
a  rent-charge,  issuing  out  of  the  spe- 
cific land  in  which  dower  is  claimed, 
and  chargeable  upon  no  other  fund,  and 


an  annuity,  which,  though  chargeable 
on  the  land,  is  primarily  payable  out 
of  some  other  fund.  The  English 
cases  are  to  be  reconciled  upon  this 
difi"erence :  that  a  rent-charge,  or  an 
annual  sum  payable  to  the  wife  out  of 
the  particular  land,  and  out  of  nothing 
else,  is  necessarily  repugnant  to  the 
enjoyment  of  dower  in  that  land,  upon 
the  ground  stated  by  Lord  Camden  in 
his  very  able  judgment  in  Villa  Real 
V.  Lord  Galway,  1  Bro.  C.  C.  292,  n., 
that  an  entry  upon  the  land,  as  dow- 
ress,  necessarily  extinguishes  the  rent- 
charge,  at  least  'pro  tanto :  but  if  the 
annuity,  though  chargeable  on  the 
dower  land,  is  payable  also  out  of 
other  funds,  and  especially  if  it  is 
payable  also  out  of  personal  estate, 
which  then  becomes  the  primary  fund 
— in  other  words,  if  it  be  not  a  rent- 
charge,  but  properly  an  annuity — 
there  is  no  such  inherent  and  neces- 
sary repugnancy  between  the  enjoy- 
ment of  that  annuity  and  the  assertion 
of  dower,  as  to  put  the  widow  to  an 
election.  All  the  cases  in  which  the 
annuity  has  been  held  to  be  in  lieu  of 
dower,  were  cases  in  which  it  was,  in 
fact,  a  rent-charge,  and  payable  out  of 
no  other  fund  than  that  land  in  which 
dower  was  claimed.  Those  cases  are 
Arnold  v.  Kemj)stead,  Ambler,  466; 
S.  C,  2  Eden,  236;  Villa  Real  v. 
Lord  Galway,  1  Bro.  C.  C.  292,  n.; 
S.  C,  Ambler,  682 ;  Jones  v.  Collin^ 
Ambler,  730;  Wahe  v.  Wahe,  3  Bro. 
C.  C.  255.  On  the  other  hand,  where 
the  provision  for  the  wife  is  payable 
out  of  other  funds  also,  especially  if 
out  of  personal  estate,  in  which  case 
it  is  strictly  an  annuity,  and  not  a 
rent-charge,  the  cases  have  held  that 
dower  is  not  barred.  The  first  case  is 
Pitts  V.  Snowden;  of  which  the  only 
report  is  the  following  note  in  1  Bro. 
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C.  C.  292,  n. — "Devise  to  his  wife  of 
an  annuity  of  £50  a  year,  payable  out 
of  his  co;pyhold  and  his  freehold  mes- 
suages, with  clause  of  entry  and  dis- 
tress, to  he  made  good  out  of  his  per- 
sonal estate.  And,  subject  to  the  an- 
nuity, he  gave  his  freehold  messuages 
to  his  three  children."  Lord  Hard- 
wicke  determined  the  widow  to  be 
entitled  to  both  the  dower  and  the 
annuity.  Here,  not  only  were  the 
copyholds  liable,  in  addition  to  the 
freeholds,  and  perhaps  primarily  lia- 
ble, but  the  annuity  was  chargeable 
also  on  the  personal  estate;  so  that 
the  reasoning  of  Lord  Camden,  in  Mr. 
Villa  ReaVs  case  had  no  application, 
since  if  the  widow's  entry  on  the  free- 
holds had  interrupted  her  dower,  it 
would  have  been  made  good  out  of  the 
personal  estate.  In  Foster  y.  Cooky  3 
Bro.  C.  C.  347,  the  annuity  was  pay- 
able out  of  real  and  personal  estate, 
devised  to  trustees,  so  that  the  per- 
sonal estate  was  liable  in  the  first  in- 
stance. In  French  v.  Davisj  2 
Yesey,  Jr.,  572,  the  annuity  was  pay- 
able out  of  a  fund  composed  of  the 
produce  of  the  real  and  personal  es- 
tates mixed  together.  Greatorex  v. 
Caryj  6  Id.  615,  is  the  same  case  as 
Foster  v.  Coohj  and  decided  upon  it. 
In  Strahan  v.  Sutton,  3  Id.  249,  the 
annuity  was  payable  only  out  of  per- 
sonalty. There  is,  therefore,  perhaps, 
no  such  contradiction  between  Lord 
Hardwicke's  and  Lord  Thurlow's  de- 
cisions on  the  one  hand,  and  those  of 
Lord  Camden,  Lord  Northington  and 
Mr.  Justice  Buller,  on  the  other,  as 
is  supposed  by  Chancellor  Kent  in 
Adsit  V.  Adsit,  and  by  some  other 
writers.  The  late  English  cases  carry 
out  the  same  distinction.  On  the 
one  hand,  in  Holdich  v.  Holdich,  2 
Young  &  Collier's  C.  C.  18,  the  be- 


quest was  of  an  annuity  charged  gen- 
erally with  other  legacies  upon  both 
real  and  personal  estate,  and  therefore 
payable  primarily  out  of  the  person- 
alty. In  Dowson  v.  Bell,  1  Keen, 
761,  though  the  freeholds  were  de- 
vised subject  to  the  annuity,  copy- 
holds were  clearly  intended  to  be  the 
primary  fund  for  its  payment.  On 
the  other  hand,  in  Roadley  v.  Dixon, 
3  Eussell,  192,  the  annuity  was  "  to 
be  issuing  out  of  the  estate  at  S.," 
and  was  therefore  a  rent-charge  strict- 
ly, payable  out  of  that  land  only :  and 
the  remarks  of  Lord  Lyndhurst  in  that 
case  tend  decidedly  to  sustain  Lord 
Camden's  view  in  Yilla  Real  v. 
Lord,  Galway.  Norcott  v.  Gordon, 
14  Simon,  258,  does  not  overrule 
Arnold  v.  Kempstead,  nor  concern  the 
same  point.  Harrison  v.  Harrison, 
1  Keen,  765,  belongs  to  a  different 
class  of  cases;  there,  the  provision  for 
the  wife  was  neither  a  rent-charge, 
nor  an  annuity  charged  on  land ;  lands 
were  devised  to  trustees  to  pay  an  an- 
nuity out  of  the  rents  and  profits ;  and 
of  course  the  considerations  in  Villa 
Real's  case  did  not  apply.  The  cases 
in  this  country  support  the  distinction 
above  mentioned ;  that  an  annual  pro- 
vision for  the  widow,  payable  out  of 
personal  and  real  estate,  is  not  a  bar 
to  dower  in  that  real  estate,  but  such 
a  provision  issuing  out  of  the  real 
estate  only,  is :  see  Lord  v.  Lord,  23 
Conn.  327.  The  former  point  is  de- 
cided in  Smith  v.  Kniskern,  4  John- 
son's Chancery,  9.  There,  a  testator 
possessed  of  real  and  personal  estate, 
gave  his  wife  several  legacies,  "  and 
her  comfortable  support  and  mainten- 
ance out  of  his  estate,  to  be,  from  time 
to  time,  rendered  and  paid  to  her  by 
his  executors,  and  the  privilege  and 
use  of  one  room  in  his  dwelling-house 
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during  all  such  time  as  she  should 
continue  to  be  his  widow,  and  no 
longer;"  and  after  giving  other  lega- 
cies, left  the  residue  of  his  estate  to 
his  two  daughters.  "  The  charge  of 
a  ^  comfortable  support  and  mainten- 
ance' falls,  probably,  upon  the  real 
estate  as  well  as  the  personal,''  said 
the  Chancellor.  "  But  the  latter  ought 
to  be  first  applied ;  and  as  the  execu- 
tors were  directed  to  render  the  main- 
tenance from  time  to  time,  and  as  no 
authority  is  given  to  them  over  the 
real  estate,  it  would  seem  that  the  tes- 
tator had  a  particular  reference  to  the 
personal  estate,  in  making  that  provi- 
sion for  his  wife.  I  do  not  perceive, 
however,  that  the  provision  destroys 
the  right  to  dower.  There  is  no  in- 
consistency between  the  two  claims, 
even  supposing  the  charge  for  main- 
tenance to  rest  upon  the  real  estate. 
From  the  large  and  valuable  real  estate 
set  forth  in  the  pleadings,  and  admit- 
ted, it  is  quite  apparent  that  the  real 
estate  is  much  more  than  adequate  to 
furnish  the  support  and  the  dower. 
There  is  nothing  repugnant  in  the 
operation  of  the  two  claims ;  and  the 
assertion  of  the  right  of  dower  will  not 
disturb  or  defeat  any  provision  in  the 
will.  .  .  .  The  rule  is,  that  the 
widow  takes  both  provisions,  unless 
the  estate  is  insufficient  to  support 
both,  or  such  an  inconsistency  appears 
between  the  provisions  in  the  will, 
and  the  dower,  as  to  make  the  inten- 
tion clear  and  indubitable,  that  both 
provisions  were  not  to  be  taken."  The 
other  branch  of  the  distinction  is  es- 
tablished in  White  v.  White,  1  Har- 
rison, 202, 211.  The  testator,  in  that 
case,  bequeathed  to  his  wife  all  the 
property  which  she  had  before  mar- 
riage, and  further  ordered  that  she 
should  have  one  room  in  his  dwelling- 


house,  ''and  a  comfortable  mainten- 
ance out  of  his  real  estate,  during  her 
natural  life  or  widowhood  :"  and  then 
devised  his  real  estate  to  his  two  sons. 
It  was  decided  that  the  maintenance 
was  intended  to  be  in  lieu  of  dower. 
"  If  the  demandant  shall  be  allowed 
to  recover  dower  in  the  real  estate," 
said  Ford,  J.,  in  delivering  the  opin- 
ion of  the  court,  ''  it  will  disturb  and 
prevent  the  testator's  own  provisions 
from  being  carried  into  effect.  He 
has  provided  for  her  a  comfortable 
maintenance,  and  has  made  it  a  charge 
upon  hia  whole  real  estate,  so  that  it 
goes  with  the  estate  as  a  burden,  into 
the  hands  of  his  two  sons :  they  are  to 
furnish  the  maintenance,  and  in  con- 
sideration of  it  they  are  to  have  the 
whole  estate.  Now,  if  the  widow  takes 
one-third  of  it  for  her  dower,  and  they 
obtain  only  two-thirds  of  it  during  her 
lifetime,  it  wholly  deranges  the  testa- 
tor's settlement,  which  was  that  they 
should  have  the  whole  estate,  and  be 
liable  in  respect  of  it,  for  the  whole  of 
her  maintenance.  The  will  can  never 
be  executed  according  to  his  intent, 
for  the  sons  will  have  only  two-thirds 
of  what  the  testator  intended;  and  the 
uttermost  for  the  widow  would  be  only 
two-thirds  of  the  maintenance  provided 
and  intended  for  her.  The  testator's 
settlement  would  be  broken  up,  and 
some  other  would  have  to  be  substi- 
tuted in  the  place  of  it.  Either  the 
widow  must  lose  her  whole  mainten- 
ance, or  it  must  be  apportioned  on  the 
sons  according  to  the  proportional  part 
of  the  lands  they  obtain.  If  she,  by 
an  act  of  her  own,  takes  one-third  of 
the  land  away  from  her  sons,  does  she 
not  discharge  them  from  any  mainten- 
ance?" "If  a  man  having  a  rent- 
charge,  purchases  J9ar^  of  the  land,  out 
of  which  the  rent  issues,  the  whole 
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rent  is  thereby  extinguished,  because 
wilfully  and  by  his  own  act,  he  has 
prevented  the  operation  of  the  charge 
on  the  land,  according  to  the  original 
grant:'  Litt.  sec.  222;  Gilb.  on 
Rents,  152.  If  so,  her  claim  of  dower 
contravenes  the  will  by  defeating  the 
very  maintenance  the  testator  has  pro- 
vided for  her.  If  it  be  said  'that 
dower  accrues  by  operation  of  law,  not 
by  her  own  act,  and  therefore  that  the 
charge  shall  not  be  entirely  lost,  but 
apportioned  on  the  sons,  according  to 
the  estate  they  actually  receive,  even 
this  will  defeat  the  disposition  made 
by  the  testator,  according  to  which 
the  sons  were  to  have  all  the  land, 
and  to  furnish  the  whole  of  the  main- 
tenance. This  is  quite  the  reason- 
ing of  Lord  Camden,  in  his  judgment 
in  Villa  ReaVs  case.  In  Addams  v. 
Heffernauj  9  Watts,  530,  541,  it  was 
decided  that  if  a  rent-charge  or  rent- 
seek,  or  annuity  payable  out  of  land, 
be  given  to  one  upon  whom  in  com- 
mon with  others  the  land  descends  as 
heirs-at-law,  the  rent  or  annuity  is 
extinguished  pro  tanto  as  the  annui- 
tant took  as  heir-at-law.  In  further 
support  of  this  principle,  the  case  of 
Duncan  v.  Duncan's  ExWs,  2  Yeates, 
302,  may  be  referred  to.  Here  a  testa- 
tor directed  that  all  his  estate  both 
real  and  personal  should  be  sold  to  the 
best  advantage,  as  soon  as  convenient, 
and  gave  to  his  wife  the  interest  of 
one-third  part  of  the  price  of  his  real 
estate  when  sold,  for  her  support  dur- 
ing her  natural  life ;  and  it  was  held 
that  the  widow  was  put  to  her  election. 
The  court  said,  '^  Though  the  devise 
to  the  widow  is  not  expressed  '  to  be 
in  lieu  and  satisfaction  of  dower,'  yet 
it  is  absolutely  inconsistent  with  and 
repugnant  to  such  claim.  Ambl.  467, 
682,  730.  She  could  not  possibly 
VOL.  I. — 27 


have  the  interest  of  one-third  of  the 
amount  of  sales  of  the  whole  land  dur- 
ing her  life,  and  at  the  same  time  hold 
one-third  part  of  it  unsold  for  her 
benefit.'^  In  like  manner,  a  devise  of 
all  the  testator's  real  and  personal 
property  to  trustees,  with  directions 
to  pay  two-thirds  of  the  rents  and  pro- 
fits to  his  children,  and  the  remain- 
ing third  to  his  widow  during  her  life, 
followed  by  a  direction  that  the  real 
estate  should  be  sold  after  her  demise, 
was  held,  in  Savage  v.  Burnham,  17 
New  York  R.  562,  to  debar  the  right 
of  dower,  by  making  a  disposition  in- 
consistent with  its  enjoyment. 

A  devise  to  the  widow,  of  an  estate 
for  life  in  certain  property,  and  of  the 
residue  of  the  real  estate  to  others, 
will  not,  by  implication,  exclude  her 
from  dqwer  in  the  residue ;  Havens  v. 
Havens  and  others,  1  Sandford,  325. 
But  upon  the  question  whether  a  de- 
vise to  her  for  life,  or  during  widow- 
hood, in  particular  lands,  or  in  all  the 
testator's  real  estate,  will  exclude 
dower  in  the  same  lands  in  which  she 
has  the  devise  for  life  or  during  widow- 
hood, the  decisions  are  in  conflict.  In 
New  York,  it  has  been  decided  that  a 
devise  of  all  the  testator's  property, 
real  and  personal,  during  widowhood, 
or  during  widowhood  and  the  minori- 
ty of  the  children,  and  then  to  be  di- 
vided among  the  children,  is  not  a  de- 
vise in  lieu  of  dower,  so  clearly  as  to 
put  the  wife  to  an  election ;  Sand- 
ford  V.  Jachson,  10  Paige,  266;  Bull 
V.  Church,  5  Hill,  206;  S.  C,  affirm- 
ed on  error.  Church  v.  Bull,  2  Denio, 
430.  In  some  other  States,  however, 
the  decisions  have  been  the  other  way  : 
and  it  is  held  that  a  devise  to  the  wife 
during  widowhood,  or  during  life,  is 
an  implied  exclusion  of  dower  in  the 
same  lands,  because  the  two  estates 
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cannot  exist  tocrether;  especially  if 
coupled  with  a  direction  that  upon  her 
re-marriage,  all  her  interest  in  the 
testator's  estate  shall  cease;  Wilsorij 
Ux'tj  v.  HayTie  et  ux.,  Cheves'  Equity, 
37,  40 ;  Caston  v.  Caston,  2  Richard- 
son's Equity,  1,  2;  Cunningham  v. 
Shannon^  4  Id.  135 )  Stark  et  al.  v. 
Hunton  et  al.^  Saxton's  Chancery, 
217,  224,  225;  Hamilton  v.  Buch- 
walter,  2  Yeates,  389,  392;  Crea- 
cra/t  and  Wife  v.  Dille,  3  Id.  79 ; 
see,  however,  Evans  v.  Wehh,  1  Yeates, 
424;  1  Binney,  565;  3fCuUough 
and  Wife  v.  Allen  and  Wife,  3  Yeates, 
10;  Chappel  v.  Avery,  6  Connecti- 
cut, 31. 

The  principles  relating  to  a  testa- 
mentary provision  being  in  lieu  of 
dower,  and  to  the  widow's  election 
between  such  a  provision  and  dower, 
appear  to  be  in  all  respects  the  same 
at  law  as  in  equity.  See  Van  Orden 
V.  Van  Orden,  10  Johnson,  30,  32 ; 
Jachson  v.  Churchill,  7  Cowen,  287 ; 
Bull  V.  Church,  5  Hill,  206;  S.  C, 
affirmed  on  error,  2  Denio,  430; 
Pickett  V.  Peay,  3  Brevard,  545.  It 
was  said,  indeed,  by  Thompson,  J., 
in  Larrahee  and  Wife  v.  Van  Alstyne, 
1  Johnson,  307,  308,  that  to  render 
a  provision  for  the  wife  by  will,  a  legal 
bar  of  dower,  it  must  consist  of  lands 
given  or  assured  to  her  for  life,  and 
that  a  sum  of  money  or  other  chattel 
interest,  given  by  will,  in  lieu  of  dower, 
will,  if  accepted,  be  only  an  equitable 
bar :  see  also  Jones  v.  Powell,  6  John- 
son's Chancery,  194,  200;  but  this 
distinction  is  now  exploded,  and  it  is 
held  that  any  testamentary  provision, 
clearly  intended  to  be  in  lieu  of  dower, 
if  accepted  deliberately,  and  under- 
standingly,  will  be  a  bar,  at  law,  to 
claim  for  dower;  Kennedy  v.  Mills, 
13  Wendell,  553  ;  Davison  v.  Davi- 


son, 3  Green,  235.  Statutory  provi- 
sions in  respect  to  the  relation  between 
dower  and  a  testamentary  devise  or  be- 
quest to  the  widow,  have  been  intro- 
duced into  the  law  of  several  of  the 
States.  In  North  Carolina,  and  Ten- 
nessee, any  provision  for  the  widow  in 
the  will  bars  her  of  dower,  unless 
within  a  certain  time  she  dissents 
from  the  will ;  see  Craven  v.  Craven, 
2  Devereux,  Equity,  338;  Bray  v. 
Lamb,  Id.  372 ;  Reid  v.  Campbell, 
Meigs,  378;  M'Daniel  v.  Douglas, 
6  Humphreys,  220.  In  Massachu- 
setts, Maine,  Ohio,  and  Alabama,  any 
testamentary  provision  is  a  bar  to 
dower,  unless  the  widow  elect  within 
six  months  after  probate  to  waive  it 
and  be  endowed,  or  unless  it  plainly 
appear  by  the  will  that  the  testator 
intended  that  she  should  have  both; 
see  Reed  v.  Dickerman,  12  Picker- 
ing, 146 ;  Crane  v.  Crane,  17  Id. 
422 ;  Delay  v.  Vinal,  1  Metcalf,  57 ; 
Adams  v.  Adams  and  others,  5  Id. 
277;  Pratt  v.  Fulton,  4  Cushing, 
174 ;  Allen  v.  Pray,  3  Fairfield,  138 ; 
Hastings  v.  Clifford,  32  Maine,  132 ; 
Stilley  et  ux.  v.  Folger  et  al.,  14 
Ohio,  610,  646 ;  Hilliard  v.  Binford, 
10  Alabama,  977.  In  New  Jersey, 
any  devise  of  real  estate  to  the  widow, 
without  a  declaration  as  to  whether  it 
is  in  lieu  of  dower,  or  not,  is  made  a 
bar,  unless  dissented  from  within  six 
months  after  probate ;  see  Thompson 
V.  Egbert,  2  Harrison,  460 ;  Stark  et 
al.  V.  Hunton  et  al.,  Saxton's  Chan- 
cery, 217,  228.  In  Delaware,  any 
devise,  and  in  Pennsylvania  and  Mary- 
land, any  devise  or  bequest,  will  be 
taken  to  be  in  lieu  of  dower,  unless 
the  testator  declare  otherwise,  the 
widow  still  having  her  election; 
Penna.  Act  of  8th  April,  1833,  sect. 
11,  (Purd.  1169  ;)  and  of  March  29, 
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1832,  sect.  35,  (Purd.  892 ;)  Reed  v. 
Reed,  9  Watts,  263;  Chandler  v. 
Woodward,  3  Harrington,  428  ;  Col- 
lins V.  Carman,  5  Maryland,  503. 
In  New  York,  by  the  revised  statutes, 
if  any  provision,  real  or  personal,  is 
made  for  a  widow  by  will,  in  lieu  of 
dower,  sbe  must  elect;  and  will  be 
taken  to  have  elected  against  dower, 
unless  within  one  year  she  enter  on 
the  lands  to  be  assigned  for  dower,  or 
commence  proceedings  for  the  reco- 
very of  assignment  thereof.  1  R.  S. 
741,  ss.  13,  14 ;  see  Hawly  v.  James, 
5  Paige,  323,  445. 

A  bequest  in  lieu  of  dower,  accept- 
ed by  election,  is  so  far  based  upon  a 
valuable  consideration,  that,  though 
subject  to  the  demands  of  creditors, 
it  has  priority  over  other  legacies,  and 
will  not  abate  with  them  ;  Isenhart  v. 
Brown,  1  Edwards,  411;  Reed  v. 
Reed,  9  Watts,  263 ;  Lord  v.  Lord, 
23  Conn.  327. 

An  election  may  be  determined  by 
matter  in  pais  as  well  as  by  matter  of 
record ;  but  it  can  only  be  by  plain  and 
unequivocal  acts,  under  a  full  know- 
ledge of  all  the  circumstances,  and  of 
the  party's  rights;  and  a  bare  acqui- 
escence, without  a  deliberate  and  in- 
telligent choice,  will  not  be  an  elec- 
tion ;  Duncan  v.  Duncan's  Executors, 

2  Yeates,  302,  305;  Cauffman  v. 
Cauffman,  17  Sergeant  and  Rawle, 
16,  25  ;  Heron  v.  Hoffner  and  others, 

3  Rawle,  393,  396;  Adlum  v.  Yard, 
1  Id.  163,  171;  O'Driscoll  v.  Ro- 
ger, 2  Dessaussure,  295,  299 ;  Snelr 
grove  et  al.  v.  JSnelgrove  et  al.,  4 
Id.  274,  300.  It  is  a  general  rule, 
that  one  is  not  bound  to  elect,  until 
he  is  fully  informed  of  the  relative 
value  of  the  things  he  is  to  choose 
between ;  and  if  he  make  an  election 
before  the  circumstances  necessary  to 


a  judicious  and  discriminating  choice 
are  ascertained,  he  will  not  be  bound ; 
Pinckney  v.  Pinckney,  2  Richardson's 
Equity,  219,  237 ;  Upshaw  v.  Upshaw 
and  others,  2  Hening  and  Munford, 
381, 390, 393.  "  The  cases  have  gone 
so  far,''  said  the  Chancellor,  in  HoIIy. 
Hall,  2  M^Cord's  Chancery,  269, 280, 
"  that  after  the  wife  has  made  her 
election,  and  has  received  benefits 
under  the  will,  she  has  been  allowed 
to  retract  and  resort  to  her  legal 
rights,  when  the  estate  has  turned  out 
differently  from  what  it  was  believed 
and  stated  to  be  at  the  time  of  the 
election  prematurely  made  :"  and  this 
was  held  to  be  allowable  in  Adsit  v. 
Adsit,  2  Johnson's  Chancery,  448, 
451.  Taking  possession  of  property 
under  a  will  or  other  instrument,  and 
exercising  unequivocal  acts  of  owner- 
ship over  it,  for  a  long  period  of  time, 
will  amount  to  a  binding  election  to 
confirm  the  instrument :  Upshaw  v. 
Upshaw  and  others;  Wilson,  Hx'r,  v. 
Hayne  et  ux.,  Cheves'  Equity,  37,  42 ; 
Caston  V.  Caston,  2  Richardson's 
Equity,  1,  2 ;  Stark  et  al.  v.  Hunton 
et  al,  Saxton's  Chancery,  217,  227 ; 
Clay  and  Craig  v.  Hart,  7  Dana,  1,6. 
In  like  manner,  if  a  legatee's  real  es- 
tate is  devised  away,  his  recovering 
that  estate,  by  proceedings  in  law  or 
equity,  by  title  paramount  to  the  will, 
would  be  an  election  not  to  take  under 
the  will ;  Kinnaird,  Ex' or,  &c.,  v. 
Williams's  Adm'r  et  al.,  8  Leigh, 
400.  If  a  party  has  once  made  an 
election,  he  is  bound  to  abide  by  his 
determination,  unless  he  can  restore 
the  property  to  its  original  situation ; 
Leonard  v.  Crommelin,  1  Edwards, 
206,  210. 

There  are  cases  of  election  in  other 
departments  of  equity,  where  infants 
and  femes  covert  cannot  make  a  bind- 
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ing  decision ;  but  they  may  be  en-  doing  so,  will  be  guided  altogether  by 

forced  to  elect,  in  cases  of  the  present  a  view  to  the  benefit  of  the  infant,  on 

nature,  where  the  choice  lies  between  a  consideration  of  all  the  circumstan- 

two  inconsistent  rights,  and  there  is  a  ces ;    Addison  v.   Bowie,    2  Bland, 

clear  intention  on  the  part  of  him  un-  606,  623.     The  proper  course,  there- 

der  whom  one   of  them  is  derived,  fore,  under  such  circumstances,  lies  in 

that  both  shall  not  be  enjoyed,  and  it  a  reference  to  a  Master,  to  ascertain 

is  therefore  against  conscience  to  re-  the  value  of  both  interests,  followed 

tain  both ;  Robertson  v.   Stephens,  1  by  a  decree  that  the  infant  shall  re- 

Iredell's  Equity,  247,  251 ;  Jf  Queen  tain  that  which  will,  on  the  whole,  be 

V.  McQueen,  2  Jones'  Eq.   16:  see  most  for  his  advantage,  and  resign  all 

Tlernan  et  al.  v.  Roland  and  Black-  claim  to  the  other.      Grattan  v.  -Sbifj- 

s^oTie,  3  Harris,  430, 451.     The  court  ard,    1    Swan,    409;    McQueen    v. 

will  make  election  for  infants ;  and,  in  M^  Queen,  2  Jones'  Eq.  16. 


FRAUDS   ON   POWERS. 

[*304]  *ALEYN  v,  BELCHIER. 

JULY  5,  1T58. 
REPORTED   1   EDEN,    132.^ 

Fraud  upon  a  Power.] — Power  of  jointuring  executed  in  favor  of  a  wife, 
hut  with  an  agreement  that  the  wife  should  only  receive  a  part  as  an  an- 
nuity for  her  own  benefit,  and  that  the  residue  should  be  applied  to  the  pay- 
ment of  the  husband^  s  debts:  held  a  fraud  upon  the  power,  and  the  execu- 
tion set  aside,  except  so  far  as  related  to  the  annuity  ;  the  bill  containing  a 
submission  to  pay  it,  and  only  seeking  relief  against  the  other  objects  of  the 
appointment. 

The  Eev.  Thomas  Aleyn  being  seised  of  a  real  estate  in  Essex,  of  the 
yearly  Talue  of  ^540,  subject  to  a  mortgage  for  a  term  of  500  years  to  Sir 
Charles  Palmer  for  £500,  and  having  a  nephew,  Edmund  Aleyn,  and  two 
brothers,  the  plaintifi",  Griles  Aleyn,  and  William,  who  was  a  defendant,  by  his 
will,  bearing  date  the  28th  of  May,  1746,  devised  the  same  to  Eyre  and  Bragg 
in  trust  by  sale  or  mortgage  to  raise  money,  and  pay  his  debts  and  legacies, 
and  to  permit  his  wife  to  receive  the  rents  and  profits  of  the  residue  for  her 
life,  and  after  her  death  in  trust  to  convey  to  his  nephew  Edmund  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with  proper  limitation 
to  support  contingent  remainders,  with  a  power  to  his  nephew  to  make  a  jointure 
on  any  woman  he  should  then  after  marry ,  for  her  life,  in  bar  of  dower,  with 
powers  to  provide  for  younger  children,  and  to  make  leases,  with  remainder  to 

1  S.  C,  Sudg.  on  Pow.,  App.  Amb.  MSS.  Reg.  Lib.  A.  1757,  fol.  432. 
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the  testator's  brother  Giles  for  life ;  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  his  brother  William  for  life ;  remainder  to  his  first 
and  other  sons  in  tail  male ;  remainder  to  his  *own  right  heirs :  he 
gave  his  brother,  the  plaintilF,  an  annuity  of  £30  a  year  for  his  life,  «-  J 
to  be  paid  out  of  his  estate,  to  be  increased  to  £50  a  year  in  case  his  nephew 
should  survive  his,  the  testator's,  wife. 

A  bill  was  filed  soon  after  the  testator's  death  by  the  widow,  and  on  the 
14th  of  February,  1749,  a  decree  made  to  establish  the  will,  and  for  payment 
of  debts  and  legacies  by  mortgage  or  sale  in  the  usual  way.  The  master 
reported,  there  was  due  for  debts  and  legacies,  1516^.  Is.  10c?.,  which  he  ap- 
proved to  be  raised  by  mortgage.  The  widow  died  in  April,  1750,  and  Ed- 
mund became  entitled  to  the  possession  of  the  estate.  The  defendant,  Wil- 
liam Belchier,  having  advanced  money  to  pay  off  the  encumbrances,  a  mort- 
gage, bearing  date  the  26th  and  27th  of  June,  1750,  was  made  of  the  estate 
to  him  in  fee,  and  the  term  for  years  was  assigned  to  John  Belchier  in  trust 
for  W.  Belchier. 

Edmund  was  very  extravagant,  and  became  indebted  to  William  Belchier 
in  the  sum  of  £1760. 

On  the  4th  of  June,  1750,  Edmund  married  the  defendant  Jane,  who  was 
a  low  woman  without  fortune,  and  no  provision  for  her  was  either  made  or 
agreed  to  be  made;  but,  soon  after  the  marriage,  by  articles  of  agreement, 
bearing  date  the  1st  of  August,  1750,  and  made  between  Edmund  Aleyn  and 
his  wife  of  the  one  part,  and  William  Belchier  of  the  other,  reciting  the  will 
of  Thomas  Aleyn,  giving  Edmund  a  power  of  jointuring,  and  that  he  and 
Jane  were  lately  married,  and  that  he  was  indebted  to  William  Belchier  in 
the  sum  of  £1760,  besides  the  mortgage,  Edmund  Aleyn,  in  satisfaction  and 
discharge  of  the  said  sum  of  £1760,  and  in  consideration  of  the  several  an- 
nuities and  money  thereinafter  agreed  to  be  paid,  covenanted  within  six 
months  to  procure  an  effectual  conveyance  and  settlement  to  be  made  by  the 
trustees  in  Thomas  Aleyn's  will,  and  immediately  after  such  settlement  should 
be  made,  to  appoint  the  whole  estate  to  his  wife  for  her  life,  in  case  she  should 
survive  him,  for  her  jointure ;  and  that  he  and  his  wife,  as  soon  as  they  should 
become  respectively  seised  of  the  legal  estate  of  freehold,  ""would,  by  r^qrv^-, 
fine  and  conveyances,  convey  and  assure  all  the  said  premises  by  the  L  -I 

said  will  devised  and  intended  to  be  settled,  unto  and  to  the  use  of  William 
Belchier,  his  heirs  and  assigns,  during  the  lives  of  Edmund  Aleyn  and  Jane 
his  wife,  and  the  longer  liver  of  them ;  and  in  consideration  thereof,  William 
Belchier  covenanted  that,  in  case  the  said  settlement  should  be  perfected, 
whereby  the  estate  should  become  well  vested  in  him  and  his  heirs,  for  the 
lives  of  Edmund  and  Jane  his  wife,  and  the  longer  liver  of  them,  to  pay  the 
several  annuities  after  mentioned,  namely :  to  Jane  Aleyn,  during  the  joint 
lives  of  her  and  Edmund  her  husband,  £60  a  year,  clear  of  all  deductions, 
for  her  separate  use ;  to  Edmund  Aleyn,  for  his  life,  in  case  he  should  survive 
Jane  his  wife,  £60  a  year,  clear  of  all  deductions ;  and  to  Jane,  in  case  she 
should,  survive  Edmund  her  husband,  for  her  life,  £100  a  year,  clear  of  all 
deductions ;  and  to  pay  to  John  Miles,  son  of  Jane  by  a  former  husband, 
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£105  at  the  ago  of  twenty-ono  years ;  and  also  to  pay  Jane  £5  yearly  towards 
his  maintenance  and  education,  till  the  £105  should  become  payable. 

The  estate  was  conveyed  by  lease  and  release  of  6th  and  7th  of  August, 
1750,  to  the  uses  of  Thomas  Aleyn^s  will,  pursuant  to  the  decree ;  and  by 
deed,  dated  8th  August,  1750,  reciting  the  conveyance  and  power  to  jointure, 
Edmund  Aleyn,  in  consideration  of  the  marriage,  and  in  order  to  make  a  pro- 
vision for  Jane,  his  wife,  appointed  the  whole  estate  to  Jane,  his  wife,  for  a 
jointure,  subject  to  the  payment  of  the  annuities  given  by  the  will  of  Thomas 
Aleyn,  and  of  the  mortgage  of  1516?.  Is.  lOc^.  and  interest. 

On  the  10th  of  August,  1750,  Edmund  Aleyn  and  Jane,  his  wife,  executed 
a  deed,  by  which  Edmund  covenanted  with  George  Townsend,  that  he  and 
his  wife  would  levy  a  fine  of  the  premises  to  Townsend  and  his  heirs,  for  and 
during  the  lives  of  Edmund  and  his  wife,  and  the  longer  liver  of  them,  in 
trust  for  William  Belchier  and  his  heirs,  which  was  levied  accordingly, 
r  *S071  William  Belchier  took  possession  of  the  estate,  and  *received  the 
rents  and  profits,  and  paid  the  plaintifi*,  during  Edmund's  life,  two 
sums  of  £25  and  21?.  5s.,  in  part  of  the  annuity  he  was  entitled  to.under 
Thomas  Aleyn's  will. 

Edmund  died  in  June,  1755. 

On  26th  November,  1756,  the  plaintiff  filed  the  present  bill  to  redeem  the 
estate,  on  payment  of  1516?.  Is.  10^.,  the  mortgage  money  borrowed  under 
the  decree,  and  to  be  let  into  the  possession  of  the  estate  j  for  an  account  of 
the  rents  and  profits  from  the  death  of  Edmund,  submitting  to  pay  Jane 
£100  a  year  for  her  life,  and  to  have  the  deeds  and  writings  of  the  estate  de- 
livered up. 

Jane  Aleyn  and  William  Belchier  admitted,  in  their  several  answers,  the 
facts  as  before  stated.  Jane  Aleyn  said,  that  the  settlement  was  intended  to 
make  a  reasonable  provision  for  her,  and  to  save  Edmund  from  ruin ;  and  that 
if  Edmund  had  not  been  in  debt  at  the  time  of  their  marriage,  he  would  have 
settled  the  whole  estate  on  her  for  her  jointure.  William  Belchier  said,  that 
the  consideration  of  the  settlement  and  conveyance  was  truly  and  bona  fide 
advanced,  part  before  the  execution  of  the  settlement,  and  the  remainder  at 
or  about  the  time  of  the  execution  of  the  settlement  and  conveyance  to  Town- 
send  ;  and  they  both  admitted  that  Edmund  was,  at  the  time  of  the  settle- 
ment, in  distressed  circumstances,  and  in  want  of  money. 

Mr.  Perrot  and  Mr.  Amhler,  for  the  plaintiff : — This  is  an  improper  execu- 
tion of  the  power,  which  was  to  bar  dower  by  giving  a  jointure ;  but  even 
supposing  it  well  executed,  the  fraud  will  vitiate  it.  The  appointment  and 
conveyance  were  a  deceit  upon  the  testator,  and  a  fraud  upon  the  remainder- 
man. The  power  given  to  the  nephew,  who  was  only  tenant  for  life,  was  to 
make  a  fair  jointure,  to  encourage  him  to  marry,  not  to  pay  his  debts.  The 
remainderman  was  only  to  be  kept  out  of  the  estate  in  case  a  fair  and  honest 
jointure  was  made.  It  must  not  be  colorable,  and  for  other  purposes.  This 
was  an  artful  contrivance  of  Belchier  and  the  defendant  Jane :  a  low,  mean 
woman,  of  no  fortune.     There  is  no  settlement,  nor  agreement  for  one,  at  the 
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time  of  the  marriage,  nor  *till  Belchier  put  it  into  Edmund's  head,  i-jicoaoi 
with  a  view  to  secure  his  own  debt  by  taking  an  absolute  interest  in  ^ 
the  estate  for  two  lives,  instead  of  a  mortgage  for  Edmund's  life  only.  It  is 
at  best  an  unreasonable  bargain.  The  articles  of  the  1st  August  discover  the 
whole  scheme.  Upon  the  face  of  them  it  appears  it  was  not  the  intention  to 
jointure,  but  to  pay  debts.  The  only  jointure  averred,  is  £100  a  year;  Ed- 
mund is  stripped  of  everything  during  the  joint  lives  of  himself  and  his  wife; 
only  £60  a  year  to  be  paid  during  their  joint  lives,  and  that  to  the  separate 
use  of  the  wife.  Suppose  a  power  to  make  a  jointure  of  so  much  for  every 
thousand  pounds  fortune  :  it  has  been  repeatedly  held,  that  if  the  husband  or 
others  advance  a  sum  of  money,  colorably  to  authorize  the  husband  to  settle 
largely,  a  court  of  equity  will  set  aside  all  above  the  proportion  of  the  real  value 
of  the  fortune.^  So,  if  a  father,  having  a  power  to  appoint  amongst  his  chil- 
dren, bargains  with  one  for  a  share,  equity  will  set  it  aside.  Though  it  may 
be  honest  in  Edmund  to  pay  his  debts,  it  must  be  done  with  his  own  money ; 
this  is  a  method  of  doing  it  with  other  persons'  money,  contrary  to  the  inten- 
tion of  the  testator.  Even  admitting  the  estate  had  been  fairly  and  bona  fide 
appointed  as  a  jointure,  and  the  wife  had  afterwards  parted  with  her  jointure, 
or  part  of  it,  to  pay  her  husband's  debts,  it  would  have  been  good  to  bind  the 
remainderman ;  yet  in  this  case  the  whole  is  one  transaction,  a  collusion  be- 
tween the  husband  and  wife  and  Belchier.  The  case  of  Lane  v.  Page,  deter- 
mined by  Lord  Hardwicke,  is  precisely  in  point. 

The  Attorney-General,  Sir  Charles  Pratt,  and  the  Solicitor-General,  the 
Hon.  Charles  Yorke,  for  the  defendant  Belchier;    Clark,  for  the  jointress  : — 

The  first  question  is,  as  to  the  extent  of  the  power  given  by  the  will.  The 
objection  that  the  power  is  only  to  bar  dower,  and  consequently  can  only  com- 
prehend jointures  made  before  marriage,  is  too  extensive,  as  it  will  compre- 
hend every  jointure,  though  made  bona  fide.  The  devise  is  to  a  nephew, 
having  no  estate  of  his  own,  for  life,  without  impeachment  of  waste;  he  had 
no  estate  to  *which  dower  could  attach,  which  shows  that  the  words 
were  put  in  by  the  scrivener  currente  calamo.  L  -• 

As  to  the  execution,  the  power  was  substantially  executed;  the  husband 
and  wife  agreed  to  sell  their  interest  to  Belchier.  If  an  appointment  had 
been  made  of  the  whole  estate,  and  the  wife  had  afterwards  joined  with  the 
husband  and  sold  her  interest,  it  would  have  been  good  if  only  a  day  had  in- 
tervened. This  is  the  same  thing.  Suppose  the  wife  had  made  a  stand  after 
the  power  was  executed,  the  Court  would  not  have  compelled  her  to  levy  a 
fine.  It  was  in  her  power  to  do  it  or  not.  In  the  case  put,  of  a  father  ap- 
pointitJg  to  a  child,  making  himself  a  partaker,  the  appointment  would  only 
be  avoided  as  against  other  children,  not  against  a  remainderman. 

The  Lord  Keeper,  Henley.^ — The  question  is,  whether  Edmund  Aleyn 
has  properly  executed  the  power  as  a  jointure,  and  has  properly  conveyed  to 
the  defendant,  Belchier,  or  whether  the  transaction  is  void  in  toto,  or  in  part. 

1  Lane  v.  Page,  Amb.  233 ;  Lord  Tyrconnel  v.  Duke  of  Ancaster,  Amb.  237. 
^  Afterwards  Lord  Chancellor,  and  Earl  of  Northington. 
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I  am  inclined  to  think  the  power  was  not  well  executed  in  point  of  law.^  It 
ought  to  have  been  before  marriage.  The  power  is  given  under  restrictions. 
It  must  be  a  jointure  in  bar  of  dower,  which  can  only  be  before  marriage. 
Dower  is  not  barrable  by  a  jointure  after  marriage.  But,  I  build  my  opinion 
upon  the  next  question . 

The  whole  transaction  is  on  agreement  between  the  husband  and  wife.  No 
point  is  better  established  than  that  a  person  having  a  power  must  execute  it 
bona  fide  for  the  end  designed,  otherwise  it  is  corrupt  and  void.  The  power 
here  was  intended  for  a  jointure,  not  to  pay  the  husband's  debts.  The  motive 
that  induced  Edmund  to  execute  it  was  not  a  provision  for  his  wife.  This 
case  is  not  distinguishable  from  the  cases  alluded  to,  nor  from  Lane  v.  Page. 
If  a  father  has  a  power  to  appoint  amongst  children,  and  agrees  with  one  of 
them,  for  a  sum  of  money,  to  appoint  to  him,  such  appointment  would  be  void. 
It  was  admitted  the  execution  would  be  void,  but  it  was  said  to  be  only  so 
amongst  the  children.  In  that  case  the  money  is  to  go  to  the  children  :  no 
other  person  has  any  interest  in  it ;  here  the  remainderman  has  an  immediate 
r  *^im  *^^g^*  *o  the  estate  after  the  death  of  Edmund,  if  there  is  no  appoint- 
ment. It  was  said  to  differ  from  the  case  of  parent  and  children ;  and 
that,  if  the  husband  had  fairly  executed  the  power,  the  wife  might  have  im- 
mediately afterwards  joined  in  a  fine  to  pay  his  debts.  The  reason  is  plain  : 
she  would  then  have  had  a  first  interest,  and  the  husband  would  have  had  no 
control  over  it ;  but  it  does  not  from  thence  follow  that  they  might  make  an 
agreement  to  divide  the  money  between  them.  It  cannot  be  supposed  he 
would  have  settled  the  whole  on  her  without  some  such  view.  She  was  of  no 
family  and  had  no  fortune.  It  would  have  kept  the  children,  if  they  had  any, 
entirely  out  of  the  estate  till  her  death.  It  is  like  the  case  put,  of  parents  and 
children ;  and  I  think  Lane  v.  Page  is  in  point,  and  ought  to  govern  my  de- 
cision in  the  present  case. 

Declare  the  appointment  good  as  to  the  £100  only,  for  the  benefit  of  Jane. 
The  plaintiff  to  redeem,  on  payment  of  principal  and  interest  of  the  mortgage 
and  costs,  so  far  as  relates  to  the  mortgage.  Account  of  rents  and  profits  from 
the  death  of  Edmund ;  and  Belchier  to  pay  the  rest  of  the  costs. 


Aleyn  v.  Belchier  was  decided  upon  the  well-established  principle  that  a 
person  having  a  power,  must  execute  it  hona  fide  for  the  end  designed,  other- 
wise the  appointment,  although  unimpeachable  at  law,  will  be  held  corrupt  and 
void  in  equity ;  for,  although  the  Lord  Keeper  seemed  inclined  to  think,  that 
the  power  was  not  well  executed,  even  at  law,  he  founded  his  decision  ex- 
pressly upon  the  ground  that  the  appointment  was  a  fraud  upon  the  donor  of 
the  power,  and  therefore  void  in  equity.  Upon  the  same  principle,  where  a 
man  has  a  power  to  make  a  jointure  under  restrictions,  as  £100  a  year  for 
every  £1000  of  the  wife's  portion,  and  he  has  himself  advanced  a  sum  of 
money,  in  order  colorably  to  enable  him  to  make  the  jointure  larger,  the  Court 

1  Sed  vide  2  Sugd.  Pow.  321. 
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will  reject  such  part  as  is  more  than  proportionate  to  the  real  fortune  :  Lane 
V.  Page,  Amb.  234,  per  Lord  Hardwicke ;  Lord  Tyrconnel  v.  Duhe  of  Ancas- 
ter,  Amb.  237 ;  S.  C,  2  Yes.  500  ',  where  the  judgment  is  more  fully  reported; 
and  see  Weir  v.  Chamlei/,  1  Ir.  Ch.  Eep.  295,  317.  In  Lane  v.  Page,  Amb. 
233,  a  tenant  for  life,  with  power  of  jointuring,  being  greatly  in  debt,  and  ac- 
tually arrested,  executed  his  power  of  *jointuring  to  its  full  extent,  r*3;|^j^-| 
having  previously  entered  into  an  agreement  with  the  woman  whom 
he  afterwards  married,  that  she  was  to  join  in  levying  a  fine,  the  use  of  which 
was  to  pay  her  £20  a  year  only  for  her  benefit ;  £50  a  year  was  to  be  applied 
in  payment  of  his  debts,  and  then  to  his  wife  for  life ;  and  the  residue  of  the 
profits  during  her  life  should,  after  his  death,  be  paid  as  he  should  appoint,  or, 
in  default  of  appointment,  should  go  to  his  executors,  administrators,  and  as- 
signs. The  husband  died  soon  after  the  marriage,  no  fine  having  been  levied ; 
but  the  widow,  by  indentures  of  lease  and  release,  conveyed  the  premises,  in 
trust  to  pay  £20  a  year  to  herself  for  life,  the  overplus  of  the  rents  in  discharge 
of  her  husband's  debts,  and  then  in  trust  for  herself  for  life.  Upon  a  bill 
being  filed  by  the  remainderman  to  set  aside  this  execution  of  the  power, 
Lord  Hardwicke  held,  that  it  was  a  fraud  on  the  property  of  a  third  person, 
the  remainderman,  but  that  it  ought  to  be  supported  as  to  the  £20  a  year. 
"  Fraud,"  he  observed,  "  will  affect  only  so  far  as  it  extends ;  and  this  Court 
will  not  say  that  participes  criminis  shall  have  no  benefit  of  the  agreement  in 
any  part.'^  And,  accordingly,  it  was  declared  that  the  agreement  and  con- 
veyance ought  to  be  considered  as  one  transaction,  and  set  aside,  except  as  to 
the  £20  to  the  wife. 

So  an  appointment  to  a  child  by  a  father  in  consideration  of  his  wife  post- 
poning her  jointure  to  some  mortgages  which  he  proposed  to  effect,  was  held 
by  Sir  W.  Page  Wood,  V.  C,  to  be  void.  "  I  think,''  said  his  Honor,  "  it 
would  be  impossible  to  contend  if  a  direct  bribe  were  given  to  the  appointor, 
though  out  of  a  separate  fund,  that  the  appointment  could  be  upheld  in  favor 
of  the  party  to  whom  the  fund  subject  to  the  appointment  was  given  ;"  Pow- 
ley  V.  Rowley,  Kay,  242. 

Upon  the  same  principle,  also,  if  a  parent,  having  a  power  of  appointment 
amongst  his  children,  appoints  to  one  or  more  of  them,  to  the  exclusion  of  the 
others,  upon  a  bargain  for  his  own  advantage,  equity  will  relieve  against  the 
appointment  as  a  fraud  upon  the  power.  See  Dauheney  v.  Cochhurn,  1  Mer. 
626,  where  there  was  a  secret  understanding  that  the  child  should  assign  a 
part  of  the  fund  to  a  stranger;  and  Farmer  v.  Martin,  2  Sim.  502,  where  an 
appointment  was  made  to  one  of  the  children  in  consideration  of  her  having 
agreed,'  out  of  part  of  the  sum  appointed,  to  pay  her  father's  debts  :  Thomson, 
V.  Simpson,  2  D.  &  W.  459 ;  8  Ir.  Eq.  Eep.  55,  59 ;  Askham  v.  Barker,  12 
Beav.  499;  Conolly  v.  WBermott,  Beat.  601,  Sugd.  Prop.  513;  Jackson  v. 
Jackson,  Dru.  91 ;  7  C.  &  F.  977.  In  Arnold  v.  Hardwicke,  7  Sim.  343,  Sir 
L.  Shadwell,  Y.  C,  even  held  that  an  *antecedent  bargain  between  a  p  *322"j 
father  and  two  of  his  children,  that  if  the  appointment  were  made  in 
their  favor  they  would  lend  the  fund  to  their  father,  would  vitiate  the  ap- 
pointment. 
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In  Salmon  v.  Gihhs,  (3  De  G.  &  Sm.  343,)  the  donee  of  a  power  of  appoint- 
ment among  his  children,  to  whom  it  was  given  in  default  of  appointment,  had 
only  two  daughters,  and  appointed  nearly  the  whole  of  the  fund  to  one  of  them, 
who  was  unmarried,  on  an  understanding,  but  without  any  positive  agreement, 
that  the  appointee  would  re-settle  one  moiety  of  it  on  trust  for  the  separate 
use  of  the  other  daughter,  who  was  married,  exclusively  of  her  husband,  and 
after  her  death  on  trust  for  her  children.  A  re-settlement  was  accordingly 
made  without  the  privity  of  the  married  daughter,  who  did  not  hear  of  the 
transaction  until  several  years  after.  It  was  held  by  Sir  J.  L.  Knight  Bruce, 
V.  C,  on  the  suit  of  her  husband,  that  the  appointment  was  invalid,  and  a 
settlement  was  directed  to  be  made  of  his  wife's  share. 

Although  questions  of  this  nature  generally  arise  upon  a  fraudulent  arrange- 
ment between  husband  and  wife,  or  between  parent  and  child,  the  interference 
of  equity  is  by  no  means  confined  to  cases  in  which  the  donee  and  object  of 
the  power  stand  in  that  relation  towards  each  other;  for  an  arrangement  be- 
tween any  person  having  a  power,  even  although  he  may  have  been  by  a  volun- 
tary deed  the  original  donor  of  the  power,  and  any  of  the  objects  of  it,  in  fraud 
of  the  original  intention  with  which  the  power  was  created,  will  render  an  ap- 
pointment void  in  equity.  Thus,  in  Lee  v.  Fernie,  1  Beav.  483,  A.  B.,  being 
desirous  of  settling  property  on  the  female  descendants  then  in  existence  of  C. 
D.,  by  a  voluntary  deed  reciting  this  desire,  and  that  certain  persons  therein 
named  were  the  only  descendants  then  living  of  C.  D.,  settled  a  part  of  the 
property  on  the  persons  so  named,  and  reserved  to  himself  a  power  of  appoint- 
ing the  remaining  part  of  the  property  amongst  such  several  persons  before 
named,  which,  in  default  of  appointment,  was  given  to  those  several  persons. 
A.  B.  afterwards  discovered  that  there  were  other  descendants  in  existence,  of 
C  D.J  who  had  been  omitted,  and  to  remedy  the  omission,  he  appointed  a  part 
of  the  fund  to  an  object  of  the  power,  upon  his  executing  bonds  for  the  pay- 
ment to  the  persons  newly  discovered  of  the  amount  when  received.  Lord 
Langdale,  M.  E,.,  held,  that  the  appointment  was  void.  "  It  certainly  seems," 
said  his  Lordship,  *^a  hard  thing  that  he,  the  author  of  this  gift,  and  the 
owner  of  this  property,  could  not  do  this ;  but  he  had  declared  a  trust — he 
had  said  that  it  should  belong  to  certain  persons — that  the  power  he  had  re- 
r  *3131  ^^^^®^  should  *be  exercised  for  the  benefit  of  certain  persons  only ; 
and  I  quite  agree  with  those  who  advised  him,  that  it  was  not  com- 
petent for  him,  of  his  own  authority,  to  alter  that  destination  of  his  property.'' 

As  in  all  other  cases  imputing  fraud,  the  burthen  of  proof  lies  on  the  person 
who  seeks  to  set  aside  an  appointment  as  fraudulent.  Thus  in  Campbell  v. 
Home,  1  Y.  &  C.  C.  C.  664,  where  a  lady  who  had  a  life  interest  in  a  fund, 
with  power  to  appoint  to  one  or  more  of  her  children,  exclusively  of  the  others, 
appointed  the  whole  to  one  child,  who  had  attained  the  age  of  twenty-one, 
and  assigned  her  life  interest  to  such  child,  one  of  the  trustees  refused  to 
join  in  the  transfer  to  the  daughter.  Sir  J.  L.  Knight  Bruce,  V.  C,  upon 
a  bill  being  filed  against  the  trustee  by  the  daughter,  held  that  he  was  bound 
to  join  in  the  transfer.  "What  may  be  the  intention,''  said  his  Honor,  "of 
this  lady  in  regard  to  the  disposition  of  her  money,  is  not  a  question  with 
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wtich  the  Court  has  to  deal.  If  it  can  even  be  shown  that  this  deed  was 
executed  from  improper  motives,  those  who  are  interested  in  doing  so  can 
apply  to  set  it  aside/'  So  in  Askham  v.  Barker,  17  Beav.  37,  a  tenant  for 
life  had  the  power  of  appointing  the  settled  property  amongst  such  of  his 
children  as  he  should  think  fit.  The  trustees  had  in  breach  of  trust  lent  him 
part  of  the  trust  moneys,  without  taking  any  security.  Afterwards  the  tenant 
for  life  appointed  to  his  daughters  the  money  so  lent,  and  £500  in  exclusion 
of  his  son.  Contemporaneously  the  daughters  exchanged  the  sum  so  ap- 
pointed for  an  estate  of  the  father,  and  then  the  old  trustee  retired.  Sir 
John  Romilly,  M.  R.,  held  that  there  was  no  fraud  on  the  power,  as  the  estate 
was  worth  the  amount  given  in  exchange.  See  also  M'  Queen  v.  Farquhar, 
11  Ves.  467;  Green  v.  Puls/ord,  2  Beav.  70;  Mills  v.  S-pear,  8  Ir.  Ch.  Eep. 
304. 

A  question  sometimes  arises,  whether  a  fraudulent  arrangement  as  to  part 
of  the  property  appointed  vitiates  the  appointment  in  toto,  or  such  part  merely 
to  which  the  fraud  extends.  In  Dauheney  v.  CocMurn,  1  Mer.  626,  this 
question  was  fully  considered.  In  that  case  there  was  a  voluntary  settlement 
of  personal  property,  in  trust  for  such  one  or  more  of  his  children  as  the 
settlor  should  appoint.  He  appointed  to  one  child  exclusively,  upon  a  secret 
understanding  that  she  should  assign  a  part  of  the  fund  to  or  in  favor  of  a 
stranger.  It  was  contended,  upon  the  authority  of  Lane  v.  Page,  and  the 
principal  case,  that  the  appointment  was  only  void  as  to  the  part  of  the  fund 
agreed  by  the  daughter  to  be  assigned.  However,  Sir  W.  Grant,  M.  R.,  held 
the  appointment  void  in  toto.  "  Upon  principle,^'  said  his  Honor,  "  I  do  not 
see  how  any  part  of  a  fraudulent  agreement  *can  be  supported,  except 
xchere  some  consideration  has  been  given  that  cannot  he  restored  ^  and  *-  -^ 

it  has,  consequently,  become  impossible  to  rescind  the  transaction  in  toto,  and 
to  replace  the  parties  in  the  same  situation. 

"  In  the  case  of  Lane  v.  Page,  the  subsequent  marriage  formed  such  a  con^ 
sideration  on  the  part  of  the  wife.  In  the  case  of  AUyn  v.  Belchier, 
where  the  appointment  was  subsequent  to  the  marriage,  it  can  hardly  be 
said  to  have  been  decided  that  the  appointment  was  good  in  any  part. 
For  it  appears,  by  the  Register's  book,  that  the  bill  contained  a  submission  to 
pay  the  annuity  to  the  wife,  and  only  sought  relief  against  the  other  objects 
of  the  appointment." 

"  In  ordinary  cases  of  fraud  the  whole  transaction  is  undone,  and  the  parties 
are  restored  to  their  original  situation.  If  a  partially  valuable  consideration 
has  been  given,  its  return  is  secured  as  the  condition  on  which  equity  relieves 
against' the  fraud.  But,  in  such  a  case  as  the  present,  the  appointment  of  any 
particular  proportion  to  any  particular  child,  is  a  purely  voluntary  act  on  the 
part  of  the  parent ;  and,  although  as  good,  if  fairly  made,  as  if  the  considera. 
tion  were  valuable,  yet  what  is  there  that  a  Court  can  treat  as  a  consideration, 
which  must  be  restored  if  a  fraudulent  appointment  be  set  aside,  or  as  inca- 
pable of  restitution,  and,  therefore,  support  the  appointment,  so  far  as  it  is 
for  the  child's  benefit  ?  To  say  it  is  to  be  supported  to  that  extent,  would  be 
to  say  that  the  child  shall  have  the  full  benefit  of  the  fraudulent  agreement. 
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.  .  .  Either,  then,  you  must  hold  that  a  child  giving  a  consideration  for  an 
appointment  in  its  favor,  is  guilty  of  no  fraud  on  the  power,  or  you  must 
wholly  set  aside  the  appointment  procured  by  the  fraud.  Now,  although  the 
father,  in  proposing  such  a  bargain,  is  much  more  to  blame  than  the  child  in 
acceding  to  it,  still  it  is  impossible  to  say  that  an  appointment,  obtained  by 
means  of  such  an  agreement,  is  fairly  obtained.  It  is  a  fraud  upon  the  other 
objects  of  the  power,  who  might  not,  and  in  all  probability  would  not,  have 
been  excluded  but  for  this  agreement.  It  is  more  particularly  a  fraud  upon 
those  who  are  entitled  in  default  of  appointment ;  for  non  constat  that  the 
father  would  have  appointed  at  all,  if  the  child  had  not  agreed  to  the  proposed 
terms.'* 

The  distinction  taken  by  Sir  W.  Grant  seems  to  be  sound  in  principle ; 
aud  appointments  to  children,  in  part  fraudulent,  have  ever  since,  notwith- 
standing the  dicta  attributed  to  Lord  Hardwicke,  in  Lane  v.  Page,  Amb.  235, 
been  set  aside  in  toto.  See  Farmer  v.  Martirij  2  Sim.  502 ;  Arnold  v.  Hard- 
wiche,  7  Sim.  343 ;  and  see  Lee  v.  Fernie,  1  Beav.  483. 

Where,  however,  there  is  a  sum  of  money  to  be  appointed  among  children, 
although  an  appointment  *to  one  child  may  be  void  on  account  of  a 
L  -'  corrupt  agreement,  an  appointment  to  another  child,  although  by  a 
contemporaneous  deed,  if  it  can  be  severed  from  the  previous  appointment, 
so  as  not  to  form  part  of  the  same  transaction,  will  be  valid  :  Rowley  v.  Rowley^ 
Kay,  242 ;  and  see  Harrison  v.  Randall,  9  Hare,  397. 

A  fraudulent  execution  of  a  power  will  be  set  aside  as  against  a  purchaser 
for  valuable  consideration,  with  notice  of  the  fraud :  Palmer  v.  Wheeler,  2  Ball 
&  B.  18  :  or  even  if  he  had  not  notice  of  the  fraud,  if  he  has  not  got  the  legal 
estate,  for  then  there  are  only  equities  to  deal  with ;  and,  as  observed  by  Sir 
W.  Grrant,  "  The  payment  of  a  money  consideration  cannot  make  a  stranger 
become  the  object  of  a  power  created  in  favor  of  children;  he  can  only  claim 
under  a  valid  appointment  executed  in  favor  of  some  or  one  of  the  children  :" 
Dauheney  v.  Cochhurn,  1  Mer.  626,  638. 

But  a  purchaser  must,  it  seems,  have  actual  notice  of  a  fraud  upon  a  power, 
in  order  to  be  affected  by  it ;  circumstances  which  may  give  rise  to  mere 
grounds  of  suspicion  or  probability  of  fraud  are  not  sufficient.  Thus,  in 
M' Queen  v.  Farquhar,  11  Ves.  467,  where  A.  was  tenant  for  life,  remainder 
to  his  wife  for  life,  with  power  to  appoint  to  one  or  more  of  his  children  by 
her,  A.  entered  into  a  contract  with  T.  for  the  sale  of  the  estate  to  him,  and 
afterwards  appointed  (subject  to  the  life-interest  of  himself  and  his  wife)  the 
fee  simple  of  their  estate  to  R.,  the  eldest  son,  who  had  attained  the  age  of 
twenty-one  ]  and  then  A.  and  his  wife  and  B.  their  son,  conveyed  the  estate 
to  T.  in  consideration  of  a  sum  of  money,  expressed  to  be  paid  to  all  of  them. 
This  appearing  upon  an  abstract,  an  objection  was  taken  to  the  title,  that  the 
appointment  by  A.  in  favor  of  his  son  R.  appeared  to  have  been  made  under 
a  previous  agreement  .between  them ;  and  that  if  A.  derived  any  benefit 
from  that  agreement,  which  seemed  probable,  or  even  made  any  previous 
stipulation  that  his  son  should  join  him  in  a  sale,  which  there  appeared  the 
strongest  reason  to  apprehend,  it  would  have  been  a  fraudulent  execution  of 
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the  power.  Lord  Eldon,  however,  overruled  the  objection.  ^'  It  does  not 
appear/'  said  his  Lordship,  "  that  the  estate  sold  for  less  than  its  value — that 
the  son  got  less  than  the  value  of  his  reversionary  interest.  But  the  estate 
becoming  his  absolutely  by  the  appointment,  he  by  an  instrument,  affected  by 
nothing  but  the  contents  of.  it,  as  the  owner  of  the  reversion,  accedes  to  the 
purchase,  conveys  with  his  father  and  mother  in  consideration  of  £8000,  and 
the  parties  taking  the  conveyance  pay  the  money  to  the  father,  the  mother, 
and  the  son,  to  be  dealt  with  according  to  their  respective  *interests;  j-^q-if^-i 
that  is,  according  to  their  rights  in  the  land  :  and,  though  the  contract  ■-  -' 
with  T.  was  only  to  substitute  money  for  the  estate,  there  was  nothing  to  show 
that  the  son  was  not  to  receive  a  due  proportion  of  the  money,  when  the  con- 
tract was  afterwards  executed  by  the  deed,  in  which  he  joins,  and  with  his 
father  and  mother,  receives  all  the  money.  Upon  the  question,  therefore, 
whether  those  possibilities  and  probabilities  are  sufficiently  evidenced  by  any- 
thing to  show  that  this  is  not  a  good  title,  my  opinion  is,  that  it  is  a  good 
title ;"  see  also  Gockcroft  v.  SutcUffe,  2  Jur.  N.  S.  323. 

Where  there  is  an  arrangement  for  settling  the  interests  of  all  the  branches 
of  a  family,  children  may  contract  with  each  other  to  give  a  parent,  who  had 
a  power  to  distribute  property  among  them,  some  advantage,  which  the  parent, 
without  their  contract  with  each  other,  could  not  have.  Thus,  in  Davis  v. 
Uphill,  1  Swanst.  130,  an  estate  being  limited,  .under  her  marriage  settlement, 
to  A.  for  life,  with  remainder  to  her  children  by  her  deceased  husband,  in 
such  manner  as  she  should  appoint,  remainder,  in  default  of  appointment,  to 
all  the  children  as  tenants  in  common ;  an  agreement  by  the  children,  that  on 
her  joining  in  suffering  a  recovery,  the  first  use  to  which  the  recovery  should 
enure,  should  be  to  A.  for  life,  without  impeachment  of  waste,  is  it  seems  valid 
in  equity :  and  the  Court,  therefore,  refused  to  continue  an  injunction  to 
restrain  her  from  cutting  timber.     See  also  Rhodes  v.  Cook,  2  S.  &  S.  488. 

But  if  any  such  transaction  taken  as  a  whole  appears  not  to  be  a  bona  fide 
family  arrangement,  but  that  it  has  been  entered  into  in  fraud  of  the  power, 
for  the  purpose  of  giving  a  benefit  to  a  person  who  was  by  the  donor  excluded 
from  being  an  appointee,  or  from  deriving  any  advantage  from  the  exercise  of 
the  power,  it  will  be  held  wholly  void :  Agassiz  v.  Squire,  18  Beav.  431. 

Where  there  is  no  fraud,  equity  will  not  advert  to  the  circumstances  of 
anger  and  resentment,  under  which  it  may  be  alleged  that  an  appointment  has 
been  made.  See  Vane  v.  Lord  Dungannon,  2  S.  &  L.  130,  where  Lord  Redes- 
dale  said,  he  did  not  think  it  safe  to  advert  to  such  objections,  as  there  would 
be  no  end  of  them,  if  they  were  admitted  as  grounds  for  questioning  appoint- 
ments, *since  in  almost  all  these  cases,  where  there  has  been  an  inequality  in 
the  appointtnent,  something  of  that  kind  has  existed.  See,  also.  Supple  v. 
Lowson,  Amb.  729. 

If  under  a  power  of  appointment  and  selection  among  children,  an  appoint- 
ment be  made  upon  a  condition  to  be  performed  by  th«  appointee,  not  autho- 
rized by  the  power,  the  appointment  will  be  good,  but  the  condition  void : 
Stroud  V.  Norman,  Kay,  313.  *Re  Lord  Sondes'  Will;  2  Sm.  &  r^g^y-] 
Giff.  416;  Watt  v.  Creke,  3  Jur.  N.  S.  56.  '"         ^ 
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The  principle  laid  down  in  Aleyn  v.  Belchier,  viz.,  that  a  power  must  he 
executed  honajide,  and  for  the  end  designed^  is  applicable  also  to  another  class 
of  cases  where  parents,  having  power  to  raise  portions  for  children,  and  even 
to  fix  the  time  when  they  are  to  be  raised,  will  not  be  allowed  by  a  court  of 
equity,  as  personal  representatives  of  a  deceased  child,  to  derive  any  advantage 
from  an  appointment  made  to  the  child  during  infancy,  and  while  not  in  want 
of  a  portion,  especially  if  the  death  of  the  child,  at  the  time  of  the  appoint- 
ment, was  expected.  Thus  in  Ilinchinhrohe  v.  Seymour ^  1  Bro.  C.  C.  394, 
a  father,  under  a  power,  in  a  settlement  to  raise  portions  to  be  paid  at  mch  time 
as  he  should  appoint,  directed  the  trustees  to  raise  £10,000  immediately  for 
his  daughter,  then  fourteen  years  of  age,  who  soon  afterwards  died ;  he,  as  her 
administrator,  filed  a  bill  against  the  trustees  to  have  the  £10,000  raised  for 
his  own  use,  but  Lord  Thurlow  dismissed  the  bill,  observing,  "  The  meaning 
of  a  charge  for  children  is  that  it  shall  take  place  when  it  shall  be  wanted ;  it 
is  contrary  to  the  nature  of  such  a  charge  to  have  it  raised  before  that  time. 
And  although  the  power  is,  in  this  case,  to  raise  it  when  the  parent  shall  think 
proper,  yet  that  is  only  to  enable  him  to  raise  it  in  his  own  life,  if  it  should  be 
necessary.  It  would  have  been  very  proper  so  to  do  upon  the  daughter's  mar- 
riage, or  for  several  other  purposes ;  but  this  is  against  the  nature  of  the 
power. 

So,  also,  where  a  fund  was  limited  to  a  father  for  life,  with  remainder  to  his 
children,  in  such  shares  as  he  should  appoint,  and,  in  default  of  appointment, 
to  the  children  equally,  the  father  released  the  power  as  to  a  portion  of  the 
fraud,  so  as  to  vest  a  share  of  it  in  himself,  as  executor  of  a  deceased  son,  who, 
in  default  of  appointment,  took  a  vested  interest ;  the  Court  refused  to  order 
the  transfer  of  this  share  to  the  father :  Cunynghame  v.  Thurlow j  1  Russ.  & 
My.  436.  ^'  The  case  of  Lord  Sandwich/'  observes  Lord  Chancellor  Sugden, 
"  where  a  father,  who  had  a  power  of  appointment  among  his  children,  thinking 
one  of  them  was  in  a  consumption,  appointed  to  that  child,  in  order  that  he 
might  take  as  the  child^s  administrator,  decides  that  if  a  father,  having  such 
a  power,  charges  a  portion  for  a  child,  not  because  the  child  wants  it,  but 
because  it  is  sickly  and  likely  to  die,  the  Court  has  power  to  defeat  it  :'^  Keily 
V.  Keily,  5  Jr.  Eq.  Rep.  442 ;  4  D.  &  W.  55;  S.  C,  cited  11  Ves.  479.  See, 
also.  Lord  Pawleis  case,  2  Yent.  366 ;  Edgeworth  v.  Edgeworth,  Beat.  328 ; 
Gee  V.  Gurney,  2  Coll.  486;  Wellesley  v.  Earl  of  Mornington,  2  K.  &  J.  143. 
r  *Q-|  Q-|  ^"  appointment  however  to  an  *infant  child  before  he  wants  it,  will 
*-  not  be  as  invalid,  merely  because  the  appointor  may,  in  the  event  of 

the  child's  death  derive  some  benefit  from  it  to  the  disappointment  of  those 
entitled  in  default  of  appointment:  {Butcher  v.  Jackson,  14  Sim.  444;  Hamil- 
ton V.  Kirwan,  2  J.  &  L.  393 ;  Beere  v.  Hoffmister,  23  Beav.  10> ;)  a  fortiori 
will  the  appointment  be  good  if  the  parent  himself  can  derive  no  benefit  from 
it,  although  upon  the  death  of  the  child  the  mother  takes  as  their  representa- 
tive to  the  exclusion  of  the  persons  who  would  have  been  entitled  in  default 
of  appointment.  Thus  in  Fearon  v.  Deshrisay,  (14  Beav.  641,)  a  father  had 
a  power  of  appointing  a  fund  amongst  his  children,  their  shares  to  vest  at  such 
ages  as  he  should  appoint,  and  if  he  made  no  appointment,  it  was  to  vest  in 
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them  equally  at  twenty-one  or  marriage,  and  there  was  a  gift  over,  if  there 
should  be  no  child  entitled  under  the  trusts  or  power :  on  the  birth  of  a  son, 
the  father  executed  the  power  by  giving  the  whole  to  such  son,  but  afterwards 
upon  an  expected  addition  to  his  family,  he  being  in  a  weak  state  of  health, 
revoked  the  former  appointment  and  executed  the  power  in  favor  of  all  his 
children,  icho  should  he  living  at  Ms  death,  equally.  The  father  then  died. 
It  was  held  by  Sir  John  Romilly,  M.  R.,  that  the  appointment  was  good  as 
not  being  a  fraud  on  the  power,  and  that  upon  the  death  of  one  of  the  children 
the  mother  was  entitled  to  her  share  as  administratrix.  "  To  say,"  observed 
his  Honor,  ^'  that  becatise  the  settlement  specifies  the  manner  in  which  the 
fund  is  to  go  if  unappointed,  the  power  must  necessarily  be  partially  cut  down, 
so  as  to  prevent  the  donee  from  disappointing  those  to  whom  the  property  is 
to  go  in  default  of  appointment,  does  not  appear  to  me  a  fair  conclusion.  .  .  . 
In  the  present  case,  it  is  manifest  that  the  appointor  could  gain  no  personal 
advantage  for  himself,  by  the  mode  in  which  he  has  executed  the  power:  for  the 
persons  in  whose  favor  the  appointment  is  to  take  effect  could  not  be  ascer- 
tained until  his  own  death.  All  the  cases  therefore  in  which  the  donee  ob- 
tained an  advantage  by  the  execution  of  the  power  may  be  excluded  from  my 
consideration.  I  cannot  speculate  on  what  other  objects  he  might  have  had, 
if  I  find  that  he  had  the  absolute  power  of  appointment  amongst  his  children, 
and  that  he  exercised  it  in  such  a  manner  that  h^e  could  not  obtain  any  personal 
advantage  from  it.'^ 

If  the  consent  of  another  person  to  the  exercise  of  a  power  is  requisite,  and 
that  consent  is  obtained  by  misrepresentation,  the  appointment  will  be  set 
aside.  Thus,  in  Scroggs  v.  Scroggs,  Amb.  Blunt's  ed.  272,  and  App.  812,  a 
case  which  falls  entirely  within  the  principle  of  Aleyn  v.  Belchier,  a  father 
was  tenant  for  life,  with  ^remainder  to  the  use  of  such  of  his  son  and 
sons  as  he,  with  the  consent  of  the  trustees,  or  the  survivor  of  them,  L  J 

should  appoint,  and,  in  default  of  appointment,  to  his  first  son  in  tail  male. 
The  father,  by  misrepresenting  his  eldest  son  to  the  surviving  trustee  as  extra- 
vagant and  undutiful,  prevailed,  upon  him  to  consent  to  an  appointment  to  a 
younger  son.  Upon  a  bill  being  filed  by  the  eldest  son,  it  was  proved  that  the 
son  was  dutiful  and  not  extravagant,  and  that  the  father,  from  improper 
motives,  had  misrepresented  him  to  the  trustee.  The  appointment  was  set 
aside  by  Lord  Hardwicke,  who  observed,  that  if  the  trustee  and  father  had  met 
fairly,  and  without  imposition,  and  considered  the  family  circumstances,  and 
had  executed  the  power  for  such  reasons  as  biassed  their  judgment,  the  Court 
would  not  interfere ;  but  that,  upon  the  whole,  he  was  of  opinion  that  it  was 
a  powei*  accompanied  with  a  trust,  and  that  it  was  executed  by  an  imposition 
on  the  trustee,  who  was  designed  to  be  a  check  on  the  father. 

There  is  another  class  of  cases  to  be  noticed,  in  which  courts  of  equity 
have  interposed,  upon  the  same  principle,  but  not  with  the  same  beneficial  re- 
sults as  in  Aleyn  v.  Belchier  ;  viz.  where  a  person  having  a  power  of  appoint-, 
ing  property  amongst  a  class,  although  with  full  discretion  as  to  the  amount 
of  their  shares,  has  exercised  it  by  appointing  to  one  or  more  of  the  objects  a 
merely  nominal  share  -,  such  an  appointment,  although  valid  at  law,  will,  if 
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executed  previous  to  the  passing  of  1  Will.  4,  c.  46,  be  set  aside  as  illusory ^ 
not  being  exercised  bona  fide  for  the  end  designed  by  the  donor.  To  illus- 
trate the  doctrine  of  illusory  appointments,  suppose  A.  had  a  power  to  distri- 
bute £100,000  amongst  a  class  in  such  shares  and  proportions  as  he  should 
appoint,  and  he  gave  one  of  the  class  five  shillings  only,  that  would  be  at  law 
a  good  execution  of  the  power :  Morgan  v.  Surman,  1  Taunt.  289.  But 
such  an  appointment,  or  an  appointment  of  ten  guineas,  or  of  any  sum  merely 
nominal,  taking  into  consideration  the  amount  to  be  distributed,  and  the  num- 
ber of  persons  amongst  whom  it  is  distributable,  will,  if  executed  previous  to 
the  passing  of  1  Will.  4,  c.  46,  be  held  void  in  equity  as  illusory.  It  would, 
indeed,  be  perfectly  competent  to  the  donee  of  a  power  to  make  a  very  unequal 
distribution  of  the  fund,  provided  that  the  inequality  was  not  so  great  as  to 
lay  the  appointment  open  to  the  objection  of  its  being  merely  nominal  and 
illusory,  and,  consequently,  a  fraud  upon  the  donor  of  the  power,  who,  it 
would  be  presumed,  intended  that  each  of  the  objects  of  the  power  should 
take  a  substantial  share.  Amongst, the  earlier  cases  on  this  subject,  see 
r  *^2m  ^^^^^^  ^-  Kinven,  1  Vern.  66  ]  Wall  v.  *  Thurhorne,  1  Vern.  355, 
^  -^  414,  and  Cragrave  v.  Perrost  there  cited;  Astry  v.  Astry^  Prec.  Ch. 
256;  Maddison  v.  Andrew ^  1  Ves.  57;  Coleman  v.  Seymour,  1  Yes.  211 ; 
Vanderzee  v.  Aclom,  4  Yes.  771  j  Spencer  v.  Spencer,  5  Yes.  862.  The 
doctrine  applies  to  appointments  of  real  as  well  as  of  personal  estate  :  Pock- 
Ungton  v.  Bayne,  1  Bro.  C.  C.  450. 

Much  litigation  arose  in  consequence  of  the  great  difficulty  of  deciding 
what  was  a  substantial,  and  not  merely  an  illusory  share ;  and  great  dissatis- 
faction with  the  doctrine  was  expressed  by  the  most  eminent  judges,  who 
endeavored,  in  many  cases,  to  narrow  it.  In  Wilson  v.  Piggott,  2  Yes.  jun. 
351,  where  there  was  a  sum  of  £4000  to  be  appointed  amongst  four  persons. 
Lord  Alvanley  said,  that  an  appointment  of  £250  to  one  of  them  would  have 
been  good.  In  Kemp  v.  Kemp,  5  Yes.  849,  a  person  having  a  power  of  ap- 
pointing nearly  £1900  among  three  children,  appointed  £10  to  one  child,  £50 
to  another,  and  the  remainder  to  the  third.  Lord  Alvanley,  M.  E,.,  in  his 
judgment,  observed,  "  I  should  hardly  have  conceived  that  £50  could  be  con- 
sidered a  substantial  part ;  but  the  sum  of  £10  to  the  daughter  was  evidently 
meant  to  be  no  gift,  the  mother  merely  supposing  herself  to  be  under  the 
necessity  of  giving  something  to  each.  ...  I  am  bound  to  say  the  bequest 
of  £10  was  clearly  meant  as  an  illusion,  and  not  as  an  execution ;  therefore 
the  execution  is  void.  It  is  vain  now  to  lament,  as  I  have  in  many  other 
cases,  that  this  Court  did  not  follow  the  rule  of  law ;  but  now  this  is  so  settled, 
that  no  judge  will,  and  certainly  I  will  not,  presume  to  go  against  it.  The 
Court  must  decide  whether  the  share  is  substantial  or  not.''  In  the  cele- 
brated case  of  Butcher  v.  Butcher,  9  Yes.  382,  the  objects  of  the  power  were 
nine  in  number,  and  the  fund  to  be  appointed  amongst  them  about  £17,000. 
To  some  of  the  objects  of  the  power  shares  of  £200  Three  Per  Cents,  only 
were  given.  Sir  W.  Grant,  M.  R.,  held  the  appointment  not  to  be  illusory, 
but,  like  Lord  Alvanley,  strongly  disapproved  of  this  doctrine  of  equity. 
"  To  say,"  observed  his  Honor,  ^'  that  under  such  a  power  an  illusory  share 
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must  not  be  given,  or  that  a  substantial  share  must  bo  given,  is  rather  to  raise 
a  question  than  to  establish  a  rule.  What  is  an  illusory  share,  and  what  is  a 
substantial  share  ?  Is  it  to  be  judged  of  upon  a  mere  statement  of  the  sum 
given,  without  reference  to  the  amount  of  the  fortune  which  is  the  subject  of 
the  power  ?  If  so,  what  is  the  sum  that  must  be  given,  to  exclude  the  infer- 
ence of  the  Court  ?  What  is  the  limit  of  the  amount  at  which  it  ceases  to  be 
illusory,  and  begins  to  be  substantial  ?  If  it  is  to  be  considered  with  refer- 
ence to  the  amount  of  the  fortune,  what  is  the  proportion,  either  of  the  whole, 
or  of  *the  share,  that  would  belong  to  each  upon  an  equal  divi-  r^QQii 
sion  ?  In  terms,  the  power,  though  limited  as  to  objects,  is  discre- 
tionary as  to  shares.  A  court  of  law  says,  no  object  can  be  excluded,  but 
there  it  stops  j  it  does  not  attempt  to  correct  any,  the  extremest,  inequality  in 

the  distribution As  no  case  has  been  found,  in  which  a  sum  of  this 

amount  has  been  declared  illusory,  there  is  no  ground  upon  which  I  think 
myself  justified  in  determining  that  this  is  an  invalid  appointment.'^     So  in 
Bax  V.  WMibreadj  16  Yes.  15,  where  the  fund  to  be  appointed  between  two 
children,  objects  of  the  power,  was  2500?.  old  South  Sea  Annuities,  and  100?. 
stock  was  given  to  one  child,  and  2400?.  to  the  other.  Sir  W.  Grant,  M.  R., 
referring  to  his  decision  in  Butcher  v.  Butcher,  held  that  the  appointment 
was  not  illusory.     So,  also,  in  Mocatta  v.  Lousada,  12  Ves.  128,  the  fund 
was  2500?.  'j  the  objects  of  .the  power  were  fivp  in  number;  to  some  he  gave 
only  a  share  of  33?.  6s.  8c?.     Sir  W.  Grant,  M.  R.,  held  the  appointment  not 
illusory.     "  I  adhere,^'  said  his  Honor,  "  to  the  rule  I  laid  down  in  Butcher  v. 
Butcher,  that  I  will  go  as  far  as  I  am  bound  by  an  authority,  but  no  farther. 
Show  me  a  case  in  which  a  specific  sum,  or  an  equal  proportion  of  what  would 
be  the  share  of  each  object  of  the  appointment  upon  an  equal  division,  has 
been  held  to  be  illusory,  and  I  will,  in  the  same  case,  make  the  same  decision. 
But,  where  I  am  deprived  of  the  guidance,  or  freed  from  the  compulsion,  of 
authority,  I  will  not  hold  any  appointment  to  be  invalid  upon  that  ground  of 
objection.     The  case  of  Kemp  v.  Kemp,  is  not  an  authority  for  this  case ;  for 
the  discussion  of  that  turned  not  upon  the  £50,  but  upon  the  £10.     All  that 
is  decided  in  that  case  is,  that  the  appointment  of  £10  was,  under  the  circum- 
stances, illusory,  therefore,  I  must  hold  this  appointment  to  be  good,  adhering 
to  the  rule  I  laid  down  in  Butcher  v.  Butcher ;  for  this  sum  of  33?.  6s.  8c?. 
is  not  the  same  specific  sum,  or  the  same  proportion  of  the  share  of  each  child, 
upon  an  equal  division,  that  has  been,  in  any  former  instance,  held  to  be  illu- 
sory.''    See,  also,  Dyke  v.  Sylvester,  12  Ves.  126,  where  his  Honor  adhered 
to  the  same  rule. 

Lord  Eldon,  however,  although  he  affirmed  the  decision  of  the  Master  of 
the  Rolls,  in  Bax  v.  Whithread  and  Butcher  v.  Butcher,  (see  16  Yes.  15, 
and  1  Y.  &  B.  79,)  disapproved  of  the  rule  there  laid  down  by  the  Master  of 
the  Rolls.  In  the  former  of  these  cases  his  Lordship  observes,  "  I  should 
pause  on  giving  judgment,  if  bound  to  decide  upon  those  authorities  with  re- 
ference to  the  principle  stated  in  these  late  cases,  now  before  me,  which,  in 
effect  (and  it  would  be  better  to  do  it  in  words,)  destroys  all  the  authorities, 
VOL.  I. — 28 


4M  FRAUDS     ON     POWERS. 

r  *32*^1  ^®  °^  *^^  cases  will  probably  ever  *be  the  same.  The  sum  of  £50 
being  given  in  one  family,  and  by  one  will,  it  is  difficult  to  imagine 
that  the  identity  of  the  sum,  or  the  proportion,  can  afford  the  ground  of 
determination  in  another  family  and  upon  another  will.  The  motives,  also, 
must  be  furnished  by  the  same  circumstances,  whether  good  conduct  or  mis- 
conduct ;  a  provision  by  a  parent  or  by  a  third  person ;  circumstances,  if  the 
Court  is  at  liberty  to  regard  them,  of  utility ;  for  instance,  in  the  case  of  a 
power  to  appoint  between  two  children,  and  the  situation  in  life  of  one  of 
them,  the  effect  of  the  appointment  may  enable  him  to  do  more  for  the  other, 
than  if  he  had  an  equal  share.  If,  therefore,  it  is  established,  that  the  Court 
has  this  authority  to  consider,  whether  the  execution  of  such  a  trust,  or  power 
coupled  with  a  trust,  is  reasonable,  it  seems  to  me  better  to  deny  the  doctrine 
at  once,  than  to  lay  down  a  rule  that  will  destroy  it  in  effect ;  looking  only  to 
sums  and  j&gures ;  excluding  circumstances,  unless  in  the  same  case ;  and 
considering  in  each  case,  merely,  whether  the  motives  and  circumstances  by 
which  the  judgment  was  so  regulated,  as  among  the  different  objects,  were 

the  same The  result  is,  that  from  the  time  of  Lord  Nottingham  the 

Court  has  taken  upon  itself  the  duty  of  exercising  this  discretion ;  and  I 
should  feel  great  embarassment,  if,  on  account  of  the  difficulty  and  the  appre- 
hension of  not  well  exercising  it,  I  should  step  aside  from  the  path  of  my  pre- 
decessors, and  be  deterred  from  doing  it  as  well  as  I  can  ;  confining  myself  to 
the  inquiry,  whether  a  case  precisely  the  same  had  ever  occurred ;  taking  as 
my  rule  of  acting,  that  circumstance,  instead  of  the  principle  decided  by 
former  cases.'' 

If  a  share  not  illusory  comes  to  one  of  the  objects  in  default  of  appoint- 
ment, it  will  be  considered  as  an  appointment,  and  no  question  of  illusion  will 
arise  :  Wilson  v.  Piggott,  2  Yes.  jun.  351 ;  and  it  seems  that,  if,  under  a 
power  to  appoint  amongst  all  the  children,  a  part  is  well  appointed  to  some, 
leaving  a  share  not  illusory,  which  is  afterwards  appointed,  so  as  entirely  to 
exclude  one,  the  last  appointment  only  will  be  void  :  Wilson  v.  Piggott,  2 
Ves.  jun.  355. 

Formerly,  an  illusory  appointment  might  be  justified,  and  equity  would  not 
give  relief  against  it  when  misbehaviour  was  shown  in  the  child  to  whom  such 
illusory  share  was  given  :  Maddison  v.  Andrew,  1  Yes.  57 ;  but  this  doctrine 
was  overruled  in  Kemp  v.  Kemp,  5  Yes.  855,  1  Y.  &  B.  97. 

Where,  however,  gross  inequality  is  accounted  for  by  the  situation  of  the 
children,  and  is  humane  and  wise  and  discreet,  the  Court  will  not  call  it  illu- 
sory;  Boyle  V.  The  Bishop  of  Peterborough,  1  Yes.  jun.  310,  per  Lord  Thur- 
low.  Thus,  an  appointment  of  a  very  small  share  to  a  son,  who  is  an  uncer- 
r  *^231  *^fi^^*^^  '•'bankrupt,  would  not  be  looked  upon  as  illusory  :  Bax  v. 
Whithread,  16  Yes.  15.  So,  if  a  parent  has  made  a  provision  for  a 
child,  an  appointment  of  a  very  small  share  to  that  child  would  not  be  held 
illusory :  Bristowe  v.  Ward,  2  Yes.  jun.  336;  Smith  v.  Lord  Camelford,  2  Yes. 
jun.  698 ;  Long  v.  Long,  5  Yes.  445 ;  Spencer  v.  Spencer,  5  Yes.  367.  The 
provision,  it  seems,  must  have  been  made  by  the  donee  of  the  power :  Mocatta  v. 
Lousada,  12  Yes.  123 ;  though  Lord  Alvanley  thought  that  the  same  result 
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would  follow  if  the  provision  was  made  aliunde  :  Vanderzee  v.  Aclom,  4  Yes. 
785 ;  and  see  16  Ves.  25  ;  LymgU  v.  Roy&e,  2  S.  &  L.  151,  and  1  V.  &  B. 
97.  It  is  clear,  however,  that  a  provision  moving  from  the  donor  of  the 
power  will  not  be  sufficient.     Kemjp  v.  Kemp,  5  Ves.  861. 

The  interference  of  courts  of  equity,  in  cases  of  illusory  appointments,  was 
so  unsatisfactory  in  its  results,  that  the  Legislature  at  length  interfered,  and 
by  stat.  1  Will.  4,  c.  46,  passed  June  16, 1830,  it  was  enacted  that  no  appoint- 
ment, which  from  and  after  the  passing  of  the  Act  should  be  made,  in  exercise 
of  any  power  or  authority  to  appoint  any  property,  real  or  personal,  amongst 
several  objects,  should  be  invalid,  or  impeached  in  equity,  on  the  ground  that 
an  unsubstantial,  illusory,  or  nominal  share  only  should  be  thereby  appointed 
to,  or  left  unappointed  to,  devolve  upon  any  one  or  more  of  the  objects  of  such 
power ;  but  that  every  such  appointment  should  be  valid  and  effectual  in  equity, 
as  well  as  at  law,  notwithstanding  that  any  one  or  more  of  the  objects  should 
not  thereunder,  or  in  default  of  such  appointment,  take  more  than  an  unsub- 
stantial, illusory,  or  nominal  share  of  the  property  subjected  to  such  power; 
provided  that  nothing  in  the  Act  contained  should  prejudice  or  affect  any  pro- 
vision in  any  deed,  will,  or  other  instrument  creating  any  such  power  as  afore- 
said, which  should  declare  the  amount  of  the  share  or  shares  from  which  no 
object  of  the  power  should  be  excluded;  and  provided  also,  that  nothing  in 
the  Act  contained  should  be  construed,  deeme.d,  or  taken  at  law  or  in  equity  to 
give  any  other  validity,  force,  or  effect  to  any  appointment  than  such  appoint- 
ment would  have  had  if  a  substantial  share  of  the  property  affected  by  the 
power  had  been  thereby  appointed  to,  or  left  unappointed  to,  devolve  upon  any 
object  of  such  power. 

Lord  St.  Leonards  has  observed,  with  reference  to  this  Act,  that,  "where 
it  is  intended  that  a  party  shall  have  a  power  to  divide  a  fund  among  several 
objects  in  substantial  proportions,  according  to  his  discretion,  but  shall  not  be 
at  liberty  to  give  a  merely  nominal  share  to  any,  the  smallest  sum  which  the 
person  creating  the  *power  should  wish  each  of  the  objects  in  any  r^oo^-] 
events  to  have,  should  be  named,  and  it  should  be  declared  that  the  ^  -" 
donee  of  the  power  shall  not  be  at  liberty  to  appoint  a  less  sum  to  any  of  the 
objects.^'  (1  Pow.  545.) 

The  statute  as  to  illusory  appointments  (1  W.  4,  c.  46,)  does  not  make  valid 
an  appointment  which  previous  to  the  Act  would  have  been  invalid,  in  conse- 
quence of  the  exclusion  of  certain  objects  of  a  power,  not  authorizing  an  exclu- 
sive appointment :  Minchin  v.  Minchin,  3  Ir.  Ch.  Rep.  167. 


"  The  general  rule  of  law  is,  that  by  a  narrow  and  rigid  construction ; 

the  execution  of  a  power  must  be  ac-  nor  by  a  loose  and  extended  interpre- 

cording  to  the  substantial  intention  tation,  dispensing  with  the  substance 

and  purpose  of  the  party  creating  the  of  what  was  meant  to  be  performed, 

power ;  not  restraining  or  lessening  it  Powers  are  to  be  construed  equitably 
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ia  a  court  of  law  as  well  as  in  a  court 
of  equity.  And  the  general  intention 
must  be  carried  into  effect,  though  it 
may  defeat  a  particular  intent."  Per 
Thompson,  C.  J.,  in  Jackson  v.  Vee- 
der,  11  Johnson,  169,  171.  But 
where  a  power  is  discretionary,  a  court 
of  law  can  grant  no  relief,  and  impose 
no  penalty,  in  case  of  an  unreasonable 
exercise  of  the  discretion ;  the  remedy 
is  only  in  equity.  In  Cloud  v.  Martin, 
1  Devereux  &  Battle's  Law  R.  397, 
a  testator  had  directed  that  his  grand- 
son should  be  "raised  and  taken  care 
of  at  the  direction  and  care  of  his  son, 
J.  M.,"  and  should  be  instructed  in 
the  English,  Latin,  and  Greek  lan- 
guages ;  and  he  appointed  J.  M.  one 
of  his  administrators.  An  action  on 
behalf  of  the  grandson  was  brought 
upon  the  administration  bond,  for  fail- 
ing to  supply  the  grandson  with  funds 
for  his  support  and  education  accord- 
ing to  the  will ;  but  the  Court  held 
that  the  provision  to  be  made  for  the 
grandson  was  entirely  discretionary 
with  J.  M.,  and  that  his  determina- 
tion was  binding  at  law.  "  Courts  of 
equity,"  said  Buffin,  C.  J.,  "relieve 
against  conditions,  and  prevent  ad- 
vantage being  unconscientiously  taken 
of  their  breach  or  non-performance; 
and  also  control  the  unreasonable  ex- 
ercise by  one,  of  a  power  or  discretion 
which  may  affect  the  interests  of  an- 
other person.  The  propriety  of  as- 
suming to  review  and  reverse  the  de- 
termination of  one  to  whom  a  testator 
has  given  a  discretion,  absolute  in 
terms,  upon  the  ground  that  it  was 
not  a  reasonable  and  just  determina- 
tion, though  arrived  at  after  fair  in- 
quiry, and  full  deliberation,  has  not 
escaped  animadversion ;  since  it  makes 
the  instrument  read  so  as  to  confer  on 
the  Chancellor  the  discretion  which 


the  maker  of  it  declares  he  reposes 
exclusively  in  the  individual  selected 
by  himself.  But  the  jurisdiction  is 
established ;  and  upon  the  facts  now 
appearing,  relief  would  certainly  be 
granted  in  equity,  there  being  no 
cause  whatever  assigned  for  the  neg- 
lect to  provide  for  the  testator's  grand- 
son )  and  such  neglect  or  refusal  with- 
out cause,  is,  by  itself,  unreasonable ; 
and  it  does  not  appear  that  any  fund 
was  in  fact  provided.  But  a  court  of 
law  is  bound  by  the  terms  of  the  will ; 
and  the  acts,  right  or  wrong,  of  him  to 
whom  the  testator  gives  the  authority 
to  decide,  must  stand  as  paits  of  the 
will.  It  is  the  testator's  bounty,  and 
must  be  taken  subject  to  the  restric- 
tions by  him  imposed.  If  he  puts  it 
upon  the  will  and  judgment  of  another 
person,  that  will,  however  vicious,  and 
that  judgment,  however  erroneous  and 
unreasonable,  cannot  be  controverted 
at  law.  If  the  law  itself  confers  an 
authority  or  discretion,  it  means  a 
reasonable,  and  not  an  arbitrary  one ; 
and  guards  its  faithful  exercise,  by 
giving  damages  for  its  malicious  abuse ; 
but  a  court  and  jury  cannot  limit  a 
discretion,  which  parties  for  them- 
selves declare  shall  be  unlimited,  or  to 
which  they  have  affixed  no  limit. 
Damages  cannot  be  given  for  the  ne- 
glect to  exercise  it,  for  there  is  no  legal 
obligation  to  do  so.  Nor  can  its  exer- 
cise upon  mistaken,  unreasonable  or 
dishonest  motives,  be  set  at  nought  as 
not  being,  for  those  reasons,  obligatory ; 
because  the  motives  do  not  impeach 
the  legal  power,  but  only  affect  the  con- 
science of  the  party.  The  Court  is  un- 
able to  find  a  case  of  such  jurisdiction 
at  law,  and  knows  of  no  principle  on 
which  to  base  it."  Andthis  controlling 
power  in  a  court  of  equity  was  further 
recognized,  in  Haynesworth  v.    Cox, 
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Harper's  Equity,  117,  119,  where  a 
testator  gave  to  his  niece  four  shares, 
'^  or  iD  lieu  thereof  one  thousand  dol- 
lars, as  his  brother  (the  executor) 
might  think  best."  It  was  decided 
by  Dessaussure,  Ch.,  that  the  testator 
must  be  considered  as  meaning  "best'' 
for  the  legatee.  "  This  reasonable  con- 
struction,'' he  added,  "  seems  also  to 
be  in  accordance  with  a  rule  of  equity, 
which  has  long  prevailed  and  is  of 
considerable  extent  and  application. 
It  is,  that  where  the  power  of  electing 
is  given  to  a  trustee,  as  to  the  rights 
of  a  third  person,  the  trustee  is  bound 
to  exercise  that  power  most  benefici- 
ally for  the  cestui  que  use.  Now  an 
executor  invested  with  such  a  power, 
is  trustee  for  the  legatee,  and  is  bound 
to  follow  this  rule  of  equity;  and  he 
shall  not  exercise  it  illusorily.  This 
principle  is  illustrated  by  many  de- 
cided cases  which  are  familiar.  See 
5  Yes.  848 ;  Kemp  v.  Kemp,  16  Ves. 
15;  Bax  v.  Whithread,  11  Ves.  479; 
McQueen  v.  FarquharJ'  [Hence, 
when  a  power  to  appoint  among  bro- 
thers and  sisters  and  their  children, 
in  such  proportions  as  the  donee  of 
the  power  should  think  fit,  was  exer- 
cised by  appointing  the  whole  to  one, 
the  appointment  was  held  void  and 
effect  given  to  the  purpose  of  the 
testator  by  a  distribution  among  all ; 
Lippincott  v.  Ridgway,  2  Stockton's 
Chancery,  164  ;  and  the  same  course 
would  probably  have  been  pursued 
had  the  appointment,  although  pro- 
fessedly to  all,  been  so  grossly  unequal 
as  to  make  in  fact  provision  only  for 
one;  Melvin  v.  Melvin,  6  Maryland, 
530.] 

But  the  equitable  jurisdiction  to 
control  the  exercise  of  discretionary 
power  of  appointment  among  several 
persons,  has  been  viewed  with  strong 


disfavor,  if  not  entirely  condemned, 
in  some  of  the  courts  of  this  country. 
In  Cowles  et  al.  v.  Broicn  et  al.,  4 
Call,  477,  where  there  was  a  power, 
after  a  life  estate,  to  give  among  the 
nephews  of  the  testator,  "in  such 
manner  and  proportion  as  he  (the  do- 
nee of  the  power)  shall  think  proper," 
it  was  decided  that  a  gift  of  unequal 
proportions  was  not  objectionable  :  "It 
was  left  to  him,"  said  Lyons,  J.,  "to 
make  the  appointments  according  to 
his  own  discretion ;  and  then,  what 
right  has  the  court  to  control  the  exe- 
cution ?  The  latitude  which  has  been 
sometimes  taken  by  chancellors  in 
England,  has  been  reprobated,  a  dif- 
ferent course  is  beginning  to  manifest 
itself  there,  2  Fonb.  Eq.  201;  which 
meets  my  own  approbation."  A 
similar  condemnation  is  passed  upon 
this  judicial  authority  in  Fronty  v. 
Fronty,  1  Bailey's  Equity,  518,  529. 
"  Powers  may  be  general,  or  limited," 
says  O'Neall,  J.,  in  delivering  the 
opinion  of  the  court  in  that  case.  "  In 
the  execution  of  a  general  power, 
there  can  be  no  rule  but  the  discre- 
tion of  the  party  to  whom  it  is  con- 
fided. In  a  limited  one,  the  limita- 
tions contained  in  it  constitute  the 
rule  by  which  it  is  to  be  executed. 
In  the  former,  no  court  can  undertake 
to  control  that,  which  the  party  crea- 
ting the  power  intended  to  leave  to 
the  honesty,  good  faith,  and  discretion 
of  the  person  to  whom  he  confided  it. 
In  the  latter,  the  courts  do  no  more 
than  execute  the  intention  of  the  party 
by  whom  it  is  created,  by  declaring 
the  execution  of  the  power  contrary 
to  the  limitations  contained  in  it, 
void." 

"The  doctrine  of  illusory  appoint- 
ments, which,  in  England,  has  been 
carried  to  a  most  unwarrantable  length. 
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and  is  reprobated  by  the  wisest  judges,  control  a  discrctioDary  power  of  distri- 

is,    nevertheless,    predicated   on    the  bution  among  children,  by  saying  that 

ground,  that  the  power  given  has  not  each  must  receive  a  substantial  part, 

been  executed  according  to  the  inten-  it  is  to  substitute  the  discretion  of  the 

tion  of  the  testator.     This,  if  it  had  court  for  the  discretion  of  the  person 

been  confined  to  plain  and  palpable  to  whom  the  power  is  confided.     It  is 

violationsof  the  intention,  as  indicated  creating  an  equity  against,  and  above 

by  the  words  of  the  power,  could  have  the  law,  when  it  is  our  duty  to  follow, 

produced  no  conflict  between  law  and  and  obey  the  law ;  to  declare  it,  not  to 

equity.     But  when  it  is  attempted  to  make  it.'' 
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[*325]     *COU]SrTESS  OF  STRATHMORE  v.  BOWES. 

MARCH  2  AND  3,  1T89. 
REPORTED   1    VES.   JUN.,    22.* 

Fraud  on  Marital  Rights.] — A  woman^  pending  a  treaty  of  marriage 
with  A.,  settled  all  her  property  to  her  separate  use,  with  his  approbation  ; 
a  few  days  after,  B.,  by  stratagem,  induced  her  to  marry  him,  the  day 
after  she  first  thought  of  it :  B.  had  no  notice  of  the  settlement.  The  set- 
tlement was  established,  and  a  deed  of  revocation  obtained  by  duress  set 
aside. 

The  burthens,  to  which  a  husband  is  liable  are  a  consideration  for  his  marital 
rights,  upon  which,  therefore,  fraud  may  be  committed. 

Conveyance  by  a  woman  under  any  circumstances,  and  even  the  moment  before 
marriage,  is  good,  prima  facie  j  is  bad  only  if  fraudulent,  as  where  it  is 
made  pending  the  treaty,  without  notice  to  the  intended  husbarid. 

Lady  Strathmore  being  seised  and  possessed  of  great  property,  both  real 
and  personal,  pending  a  treaty  of  marriage  with  Mr.  Grey,  conveyed  all  her 
real,  and  assigned  all  her  personal  estate,  to  trustees  for  her  sole  and  separate 
use,  notwithstanding  any  future  coverture.  This  settlement  was  prepared  with 
the  approbation  of  Grey. 

A  few  days  after  the  execution,  hearing  that  Mr.  Bowes  had  fought  a  duel 
on  her  account  with  the  editor  of  a  newspaper,  who  had  traduced  her  character, 
she  determined  to  marry  him,  and  the  marriage  took  place  the  next  day.  Bowes 
had  no  notice  of  the  settlement. 

There  were  two  bills ;  an  original  bill  by  Lady  Strathmore,  to  set  aside  a 
deed  revoking  the  settlement,  as  having  been  obtained  by  duress ;  and  a  cross 

1  S.  C,  on  the  first  hearing,  2  Bro.  C.  C.  345 ;  2  Cox,  28,  affirmed  on  appeal,  6  Bro.  P. 
C.  427,  Toml.  ed.  , 
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bill  by  Mr.  *Bowes,  to  set  aside  the  settlement,  as  against  the  rights  -  >kq9ri 
of  marriage,  and  a  fraud  upon  him,  and  to  establish  the  deed  of  revo-  '-  ^  "^ 
cation. 

An  issue  was  directed,  to  try  whether  the  deed  of  revocation  had  been  ob- 
tained by  duress  ;  and  the  verdict  in  the  Common  Pleas  was  against  the  deed. 
The  cause  coming  on  upon  the  equity  reserved,  Mr.  Justice  Buller,  sitting  for 
the  Lord  Chancellor,  decreed  in  favor  of  Lady  Strathmore,  and  dismissed  the 
cross  bill  with  costs. 

It  came  on  again,  upon  the  petition  of  Mr.  Bowes,  for  a  rehearing,  and 
reversal  of  that  decree  so  far  as  it  dismissed  the  cross  bill. 

Mr.  Richards,  for  Mr.  Bowes.— The  question  is,  whether  this  settlement, 
made  before  marriage,  is  valid  or  not,  as  being  in  derogation  of  the  common 
rights  of  marriage.  A  wife,  by  the  marriage  contract,  becomes  extinct,  from 
the  nature  of  it,  for  several  civil  purposes  with  regard  to  which  she  merges  in 
the  husband.  He  becomes  liable  to  all  her  debts,  and  answerable  for  all  her 
acts  that  do  not  amount  to  felony ;  and  even  for  that,  if  committed  in  his 
presence;  because  her  mind  is  supposed  to  be  under  his  coercion.  In  order 
to  enable  him  to  answer  this,  he  has  by  the  law  all  her  property.  It  is  absurd 
to  say,  the  wife  shall  by  her  own  act  deprive  the  husband  of  what  the  law  has 
given  him.  It  was  not  decided  till  lately,  that  a  legacy  to  a  wife  for  her  sole 
and  separate  use  would  have  been  good  without  the  interposition  of  trustees  ', 
and  this  case  is  much  stronger,  because  to  be  construed  more  strictly  than  a 
devise;  nor  can  the  interposition  of  trustees  make  any  difference,  because  it 
cannot  alter  the  nature  of  the  thing.  As  to  his  not  having  made  any  settle- 
ment on  her,  many  marriages  are  made  without  any ;  and  in  this  case  it  could 
not  be  necessary;  for  she  had  £10,000  or  £12,000  a  year,  a  great  estate 
for  life,  and  much  personal  property.  There  is  another  principle  very 
material :  marriage,  by  the  law  of  England,  gives  the  husband  the  whole 
dominion  over  the  property,  and  also  over  the  person  of  his  wife,  except  as 
*to  murder;  for,  by  the  old  law,  he  could  not  be  punished  for  cruelty  r-^^^^-. 
towards  her.  The  civil  existence  of  the  wife  merged  in  that  of  the  L  *^  -1 
husband:  he  is  the  head  of  the  family;  to  make  another,  would  be  against 
the  policy  of  the  law.  If  the  wife  can  by  her  own  act,  against  the  consent  of 
the  husband,  make  herself  independent  of  him,  it  will  destroy  that  subordi- 
nation so  necessary  in  families,  which  is  analogous  to  that  in  the  state,  and 
tends  to  support  it ;  for  if  Lady  Strathmore  is  right  in  this,  the  husband  is 
become  a  cipher  in  his  own  house;  for  he  cannot  educate  his  children,  or  do 
any  other  act,  which  by  law  he  has  a  right  to  do.  The  deed  was  executed  on 
the  10th  or  11th  of  January,  and  the  marriage  took  place  upon  the  17th.  If 
the  deed  had  been  meant  fairly  in  contemplation  of  marriage,  the  husband 
would  have  been  a  party  to  it :  there  is  no  instance  to  the  contrary ;  and  it  is 
necessary,  in  order  to  testify  the  consent  of  the  husband.  In  Howard  v. 
Hooker  J  2  Ch.  Rep.  81,  a  settlement  by  the  wife,  before  marriage,  without 
notice  to  the  husband,  was  set  aside.  In  Lance  v.  Norman,  2  Ch.  Rep.  79, 
a  bargain  entered  into  by  the  wife,  before  marriage,  was  set  aside,  because  the 
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husband  was  not  a  party ;  and  this  case  is  stronger :  because  there,  the  wife 
was  only  made  poorer ;  but  here  she  is  made  quite  independent  of  the  hus- 
band. In  Carleton  v.  Dorset,  2  Vern.  17,  the  estate  was  made  over,  before 
marriage,  to  trustees  without  privity  of  the  husband ;  a  conveyance  was  de- 
creed to  the  six-clerk,  and  the  personal  property  to  be  paid  into  Court  for  the 
husband,  because  in  derogation  of  the  rights  of  marriage ;  and  in  Edmonds 
V.  Dennington,  cited  in  the  foregoing  case,  a  deed  of  settlement  made  before 
marriage,  without  notice  to  the  husband,  was  set  aside.  In  Pouhon  v.  Wel- 
lington, 2  P.  Wms.  535,  Lord  King  said,  that  if  a  woman  before  marriage 
settled  her  property,  without  giving  notice  to  the  intended  husband,  it  would, 
as  to  him,  be  fraudulent  and  void.  In  Cotton  v.  King,  2  P.  Wms.  358,  674, 
Lady  Cotton,  widow,  had  ten  children  by  her  first  husband,  and  before  the 
second  marriage,  by  indenture   settled  part  of  her  fortune  in  their  favor 

*(reserving,  however,  a  considerable  portion,)  without  notice  to  the 
L  ""  -I  husband.  King  filed  a  bill  to  have  this  deed  delivered  up  to  him : 
but  as  the  transaction  of  making  the  deed  had  been  public ;  as  she  had  so 
many  children  by  her  first  husband,  for  whom  it  was  reasonable  to  provide  be- 
fore she  entered  into  a  second  marriage ;  and  as  the  second  husband  was  a 
person  in  mean  circumstances,  and  had  received  a  good  fortune  with  her ;  and 
as  she  had  reserved  something  to  herself.  King's  bill  was,  for  these  reasons, 
dismissed.  This  decision  shows,  that  if  it  had  not  been  for  the  benefit  of  the 
children  of  the  first  marriage,  and  on  account  of  these  several  circumstances, 
it  would  not  have  been  good.  Upon  these  cases,  and  the  principle  of  the 
thing,  this  settlement  is  void,  as  being  in  derogation  of  common  right.  It  is 
to  be  observed,  that  in  all  these  cases  something  was  reserved ;  here  there  is 
nothing ;  for  Lady  Strathmore  has  conveyed  all  her  real,  and  assigned  all  her 
personal,  property  to  trustees,  for  her  own  use ;  and  the  circumstance  of  ap- 
pointing trustees  will  not  alter  the  nature  of  the  thing,  though  it  drives  us 
into  a  court  of  equity. 

Mr.  Mansfield,  Mr.  Hardinge,  Mr.  Law,  and  Mr.  King,  for  Lady  Strath- 
more.— Lady  Strathmore  is  in  possession  by  a  deed  to  trustees,  giving  her  own 
property  to  her  use.  It  was  done  in  contemplation  of  marriage  with  another 
person ;  therefore  not  fraudulent  as  to  Mr.  Bowes,  unless  any  deed  by  a  feme 
sole,  by  which  she  disposes  of  her  property,  shall  be  construed  to  be  fraudu- 
lent, if  not  communicated  to  any  future  husband.  Want  of  communication 
is  the  only  circumstance  that  can  be  alleged ;  but  that  is  very  difi"erent  from 
concealment,  for  which  there  can  be  no  pretence  here.  It  is  true,  a  man  by 
marrying  a  woman  gains  a  dominion  over  her  property,  and  in  a  great  degree 
over  her  person,  though  perhaps  not  in  the  extent  contended ;  but  he  had  no- 
thing to  do  with  this  property,  for  it  was  not  in  her  at  the  time  of  the  mar, 
riage,  having  been  previously  vested  in  trustees  :  and  as  every  man  knows  that 
a  woman  may  settle  her  property  so  that  a  future  husband  shall  not  be  able  to 

*touch  it,  Mr.  Bowes  ought  to  have  inquired  about  it  beforehand. 
L  ""  J  There  is  no  pretence  of  actual  imposition  upon  him,  or  even  upon 
G-rey.  The  deed  was  prepared  by  a  gentleman  of  the  first  credit ;  she  had 
several  children  by  Lord  Strathmore;  she  was  going  to  marry  Mr.  Grey,  and 
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made  tliis  previous  settlement  for  her  children ;  and  she  acted  meritoriously 
and  honorably  in  so  doing.  The  deed  was  with  Grey's  knowledge  and  under 
his  direction ;  his  approbation  of  it  appeared  by  his  having  called  to  know 
when  it  would  be  ready,  and  to  hasten  it ;  and  it  was  prepared,  though  not 
executed,  a  month  before  the  time  of  the  marriage,  therefore  not  fraudulent 
as  to  Mr.  Grey ;  and  there  is  no  authority  for  vacating  a  settlement  made  by 
a  woman  for  the  protection  of  her  children,  without  fraud.  Mr.  Bowes  made 
no  settlement  on  Lady  Strathmore ;  neither  did  King  upon  Lady  Cotton,  in 
the  case  cited  (which  was  one  of  the  grounds  of  the  decision  in  that  case,) 
though  Bowes  had  some  fortune  by  a  former  wife.  He  took  Lady  Strathmore 
as  she  then  was,  with  what  she  then  had  ;  therefore  there  is  nothing  fraudu- 
lent, or  that  can  entitle  him  to  relief  in  this  court.  Knowing  that  she  was  a 
woman  subject  to  sudden  and  violent  impulses  of  generosity,  he  made  use  of 
a  vile  artifice  to  obtain  her  by  means  of  a  sham  duel  (for  it  is  in  every  stage 
of  the  cause  admitted  to  have  been  so)  with  the  proprietor  of  a  newspaper, 
who  had  traduced  her;  and  the  emotion  and  precipitation  which  he  caused  by 
this  artifice,  was  the  cause  which  prevented  the  communication  of  the  actual 
situation  of  her  fortune.  After  this,  Mr.  Bowes  made  use  of  the  most  re- 
proachful means  to  set  aside  this  deed ;  and  the  verdict  was,  that  the  revoca- 
tion was  obtained  by  violence.  He  would  not  have  done  this,  had  he  not 
thought  the  deed  a  good  one.  The  reason  of  the  case  is  (nor  is  there  a  dic- 
tum to  the  contrary,)  that  where  a  woman  about  to  marry,  represents  herself 
as  possessed  of  a  fortune  which  she  had  previously  disposed  of,  this  Court  will 
not  permit  the  husband  to  be  cheated.  Howard  v.  Hooker,  to  which  all  the 
cases  refer,  was  of  that  kind,  being  a  specific  fraud  *upon  the  hus-  pj^qqnn 
band.  The  marriage  had  been  broken  ofi",  and  was  brought  on  again  L  -" 
by  the  interposition  of  friends,  upon  the  idea  of  the  husband  that  he  was  to 
enjoy  the  wife's  fortune,  in  consideration  of  which  he  made  a  settlement  on 
her  of  £500  a  year.  In  Lance  v.  Norman,  the  wife  before  marriage  entered 
into  a  recognizance,  concealed  from  the  intended  husband,  and  the  object  of 
it  was  to  enable  the  creditor,  who  was  her  own  brother,  to  distress  the  hus- 
band ;  and  they  had  made  an  attempt  to  defraud  him  before,  by  getting  him 
to  sign  a  deed  which  was  in  Latin,  that  he  might  not  understand  it,  telling 
him  it  was  only  a  memorandum.  In  Carleton  v.  Dorset,  the  wife  conveyed 
all  her  fortune  to  trustees  for  her  own  use,  with  permission  to  herself  to  ap- 
point, and  in  default  of  appointment,  to  her  own  right  heirs,  and  afterwards 
married:  here  the  case  was,  that  the  husband  had  assurance  that  he  was  to 
enjoy  the  estate  of  his  wife;  and  the  decree  was  upon  the  ground  that  it  was 
a  trust'  for  her,  with  power  to  appoint;  and  as  she  made  no  appointment,  it 
was  resolved  to  be  a  trust  for  her  husband.  Besides,  in  that  case,  the  fortune 
was  paid  into  court,  and  a  reasonable  allowance  was  to  be  made  to  her.  It 
has  been  remarked,  that  the  foundation  of  the  decree  in  King  v.  Cotton  was, 
that  it  was  to  provide  for  children,  which  has  been  said  to  be  the  only  case  in 
which  this  can  be  good :  but  the  settlement  on  children,  or  on  any  one  else, 
will  not  make  any  difference ;  the  question  is,  what  right  the  husband  has ; 
if  he  has  any  right,  notwithstanding  any  voluntary  disposition  without  notice 
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to  him,  because  he  was  deceived,  the  manner  in  which  that  deceit  was  prac- 
tised will  make  no  difference  with  respect  to  him ;  for  the  ground  for  relief 
must  be,  that  he  was  cheated,  because  the  settlement  was  not  communicated 
to  him.  King  v.  Cotton  is  for  Lady  Strathmore;  for  Lady  Cotton  had  dis- 
posed of  her  fortune  so  as  to  put  it  quite  out  of  the  power  of  her  husband ; 
and  yet  the  settlement  was  established.  As  to  Edmonds  v.  Denmngton,^  Mr. 
Justice  Buller  suspected  that  it  was  misreported  in  Vernon,  where  it  is  only 
a  loose  note  cited  at  the  bar;  and,  on  inspecting  the  *register,  the  de- 
L  -•  cree  turns  out  to  be  quite  different  from  that  report;  for  the  deed  was 

established  upon  the  ground  of  distinct  notice  to  the  husband ;  and,  in  that 
case,  as  in  this,  the  settlement  was  of  all  her  property.  These  cases,  there- 
fore, only  go  on  the  ground  of  fraud  of  the  husband,  of  which  there  is  no 
suggestion  here.  But  this  is  not  a  question  upon  a  deed  executed  by  a 
future  wife  pending  a  treaty  of  marriage  with  a  future  husband ;  nor  upon 
a  deed  made  in  prejudice  generally  of  marital  rights;  nor  of  a  settlement  by 
a  husband,  by  which  he  pays  for  his  future  power  over  the  fortune  of  his 
wife.  Suppose  a  husband  to  say  he  is  indifferent  as  to  the  fortune  of  his 
wife,  in  order  to  appear  disinterested;  suppose,  having  a  fortune,  he  makes 
no  settlement;  and  suppose  the  marriage  instantaneous,  no  time  being  given 
for  communication  or  concealment ;  is  it  enough  for  the  husband  to  say,  his 
secret  hope  was  disappointed  ?  The  only  pretence  here  is,  that  he  expected 
her  fortune  would  have  been  greater  than  it  proved,  which  expectation  he 
did  not  disclose.  To  make  this  deed  valid,  is  only  to  put  a  safeguard  in  her 
hands  against  the  consequences  of  an  improvident  marriage ;  and  she  had  a 
right,  while  sui  juris,  to  baffle,  for  so  much,  what  would  otherwise  have  been 
the  marital  power  of  her  husband.  It  is  enough  for  us  to  say,  Mr.  Bowes 
was  not  cheated. 

Lord  Chancellor  Thurlow. — The  mere  question  seems  to  be,  what  is 
the  true  foundation  for  setting  aside  an  instrument  prima  facie  good  ?  Can 
less  be  imputed  to  it  than  fraud  ?  Or  can  it  be  void  upon  the  notion  of  gene- 
ral policy,  as  has  been  urged  for  Mr.  Bowes  ?  If  not,  must  not  fraud  be  im- 
puted ?  and,  if  so,  will  the  circumstances  of  its  being  made  in  contemplation 
of  marriage  affect  it  with  fraud  ?  Suppose  a  relation  had  given  £10,000  for 
her  sole  and  separate  use ;  if  she  had  represented  it  as  her  own  absolutely,  so 
that,  upon  a  marriage,  it  would  have  gone  to  her  husband,  this  Court  would 
have  compelled  the  trustees  to  give  it  to  the  husband,  but  not  otherwise;'^  nor 
r  *8S21  ^^  t^^^'6  ^°y  difference  between  a  ^fortune  so  circumstanced  by  an  act 
of  her  own,  or  of  the  donor.  Consider  what  will  be  the  effect  of  this 
void  deed  of  revocation.  If  he  had  joined  with  her  to  revoke  that  settlement 
and  appoint  new  uses,  he  could  not  have  rescinded  that  afterwards ;  because 
he  had  affirmed  the  deed  by  acting  upon  it.  If  he  had  acted  honestly  upon 
it,  as  in  the  case  I  have  put,  he  could  not  have  set  that  aside ;  his  counsel  are 
to  show  that  he  may,  because  he  has  acted  dishonestly  upon  it,  which  at  pre- 
sent I  think  rather  a  vain  attempt. 

1  And  see  1  My.  &  K.  621.  2  ggg  Ashton  v.  M'Dougall,  5  Beav.  66. 
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^Mr.  Partridge  was  to  have  argued  for  Mr.  Bowes,  by  way  of  reply,  at  his 
own  request,  but  could  not  attend. 

Lord  Chancellor  Thurlow. — I  never  had  a  doubt  about  this  case.  If 
it  is  to  be  considered  upon  the  ground  of  its  being  against  a  rule  of  judicial 
policy,  the  arguments  for  Mr.  Bowes  would  have  had  great  weight.  The  law 
conveys  the  marital  rights  to  the  husband,  because  it  charges  him  with  all  the 
burthens,  which  are  the  consideration  he  pays  for  them ;  therefore,  it  is  a 
right  upon  which  fraud  may  be  committed.  Out  of  this  right  arises  a  rule  of 
law  that  the  husband  shall  not  be  cheated  on  account  of  his  consideration. 

A  case  of  this  kind  came  before  me  a  few  days  ago.^  A  woman  adult, 
about  to  marry  an  infant,  made  a  settlement,  in  contemplation  of  that  mar- 
riage, in  which  he  joined,  though  an  infant,  for  the  purpose  of  expressing  his 
consent.  As  it  was  upon  fair  consideration,  and  no  fraud  to  draw  him  in  as 
an  infant,  I  thought  the  circumstance  of  its  being  fair  would  bind  him,  though 
as  an  infant,  not  capable  of  consenting  j  according  to  which  I  held  the  settle- 
ment good,  as  she  was  capable  of  conveying ;  and  as  it  was  a  public  and  open 
transaction,  with  the  consent  of  the  family,  and  consequently  no  fraud,  though 
his  being  privy  to  it  would  not  have  concluded  him  from  any  rights  as  being 
an  infant. 

A  conveyance  hy  a  wife,  whatsoever  may  he  the  circumstances ^  and  even  the 
moment  before  the  marriage,  is  prima  ^ facie  good,  and  becomes  bad 
only  upon  the  imputation  of  fraud.     If  a  woman,  during  the  course  •-  ■' 

of  a  treaty  of  marriage  with  her,  makes,  without  notice  to  the  intended  hus- 
band, a  conveyance  of  any  part  of  her  property,  I  should  set  it  aside,  though 
good  prima  facie,  because  affected  with  that  fraud. 

As  to  the  morality  of  the  transaction,  I  shall  say  nothing  to  that.  They 
seem  to  have  been  pretty  well  matched.  Marriage  in  general  seems  to  have 
been  Lady  Strathmore's  object;  she  was  disposed  to  marry  anybody,  but  not 
to  part  with  her  fortune.  This  settlement  is  to  be  considered  as  the  effect  of 
a  lucid  interval,  and,  if  there  can  be  reason  in  madness,  by  doing  this  she  dis- 
covered a  spark  of  understanding. 

The  question  which  arises  upon  all  the  cases  is,  whether  the  evidence  is 
sufficient  to  raise  fraud.  Even  if  there  had  been  a  fraud  upon  Grrey,  I  would 
not  have  permitted  Bowes  to  come  here  to  complain  of  it.  But  there  was  no 
fraud,  even  upon  Grey,  for  it  was  with  his  consent ;  and  so  I  cannot  distin- 
guish it  from  a  good  limitation  to  her  separate  use.  Being  about  to  marry 
Grey,  she  made  this  settlement  with  his  knowledge ;  and  the  imputation  of 
fraud  i^,  that  having  suddenly  changed  her  mind  and  married  Mr.  Bowes,  in 
the  hurry  of  that  improvident  transaction  she  did  not  communicate  it  to  him ; 
but  there  was  no  time,  and  could  be  no  fraud,  which  consists  of  a  number  of 
circumstances.  It  is  impossible  for  a  man  marrying  in  the  manner  Bowes 
did,  to  come  into  equity  and  talk  of  fraud.  Therefore,  the  decree  must  be 
affirmed,  with  costs ;  but  let  him  have  all  just  allowances  as  to  what  he  paid 

1  March  3.  2  Slocombe  v.  Glubb,  2  Bro.  C.  C.  545. 
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when  in  receipt  of  the  profits,  and  as  to  the  annuities,  which  are  declared  not 
to  be  disturbed  by  the  decree. 


In  the  well-known  case  of  Strathmore  v.  JBowes,  the  rule  upon  which  courts 
of  equity  act  in  setting  aside  a  settlement  made  by  a  woman  of  her  own  pro- 
perty, previous  to  marriage,  in  violation  or  fraud  of  the  marital  rights  of  her 
pj^  004.-1  intended  husband,  is  well  laid  *down  by  Lord  Thurlow.  '^A  con- 
veyance  by  a  wife,"  observes  his  Lordship,  ^'  whatsoever  may  be  the 
circumstances,  and  even  the  moment  before  the  marriage,  is  prima  facie  good, 
and  becomes  bad  only  upon  the  imputation  of  fraud.  If  a  woman,  during 
the  course  of  a  treaty  of  marriage  with  her,  makes,  without  notice  to  the  in- 
tended husband,  a  conveyance  of  any  part  of  her  property,  I  should  set  it 
aside,  though  good  prima  facie,  because  affected  with  that  fraud." 

The  case,  however,  of  Strathmore  v.  Bowes,  does  not  come  within  the  prin- 
ciple of  those  cases  in  which,  according  to  the  rule  as  laid  down  by  Lord 
Thurlow,  a  court  of  equity  will  set  aside  a  settlement  of  a  woman's  property, 
made  by  her  previous  to  marriage ;  for  it  will  be  observed,  that  the  settlement 
was  made  by  Lady  Strathmore  with  the  consent  of  Grrey,  her  then  intended 
husband,  and  not  during  the  course  of  a  treaty  of  marriage  with  Bowes,  whom 
she  afterwards  married,  and  it  was,  therefore,  not  a  fraud  upon  him.  The 
settlement,  to  use  Lord  Thurlow's  words,  was  prima  facie  good,  and  there 
was  no  imputation  of  fraud  to  render  it  bad.  "  Strathmore  v.  Bowes,"  ob- 
serves Lord  Loughborough,  ^'  went  upon  this,  that  the  deed  was  honest  and 
proper,  being  made  in  contemplation  of  a  marriage  with  another  person,  and 
with  the  consent  of  that  person  :"  Ball  v.  Montgomery,  2  Yes,  jun.  194;  see, 
also,  McDonnell  v.  Hesilridge,  16  Beav.  346.  It  is  necessary,  therefore,  for  a 
person  impeaching  a  settlement,  to  prove  that,  at  the  time  of  its  execution,  he 
was  the  then  intended  husband,  otherwise  it  will  not  be  set  aside  :  England  v. 
Downs,  2  Beav.  522;   Cheshire  v.  Payne,  16  B.  Monroe,  618. 

It  is  clearly  settled,  that  if  a  woman,  during  a  treaty  for  marriage,  holds 
herself  out  to  her  intended  husband  as  entitled  to  property,  which  will  become 
his  upon  the  marriage,  and  then  makes  a  settlement  of  it  without  his  know- 
ledge or  concurrence,  actual  fraud  will  be  imputed  to  her,  and  the  settlement 
will  be  set  aside  in  a  court  of  equity.  "  If,"  observes  Lord  Langdale,  M.  R., 
"  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage,  and,  during 
the  treaty,  represents  to  her  intended  husband  that  she  is  so  entitled,  that, 
upon  the  marriage,  he  will  become  entitled  jure  mariti;  and  if,  during  the 
same  treaty,  she  clandestinely  conveys  away  the  property,  in  such  manner  as 
to  defeat  his  marital  right  and  secure  to  herself  the  separate  use  of  it,  and  the 
concealment  continues  till  the  marriage  takes  place,  there  can  be  no  doubt  but 
that  a  fraud  is  thus  practised  on  the  husband,  and  he  is  entitled  to  relief.  The 
equity  which  arises  in  cases  of  this  nature  depends  upon  the  peculiar  circum- 
stances of  each  case,  as  bearing  upon  the  question,  whether  the  facts  proved 
r  *^^^1  ^^  ^^  ^^  ^'^^  amount  to  sufficient  evidence  of  fraud  practised  *on  the 
'-  ^  husband.     It  is  not  doubted  that  proof  of  direct  misrepresentations, 
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or  of  wilful  concealment;  with  intent  to  deceive  the  husband,  would  entitle 
him  to  relief/'     England  v.  Downs,  2  Beav.  528  ;  see  also  Howard  v.  Hooker, 
2  Ch.  Rep.  81 ;  Carleton  v.  The  Earl  of  Dorset,  2  Yern.  17 ;  S.  C,  2  Cox,  33. 
It  was  observed  by  Mr.  Justice  Buller,  when  Strathmore  v.  Bowes  was 
before  him,  that  ^^  Fraud  consists  in  falsely  holding  out  that  a  woman  has  an 
estate  unfettered,  and  that  the  husband  will  be  of  course  entitled  to  it.     No 
case  has  yet  established,  that  all  conveyances  by  a  wife  before  marriage  are 
void,  merely  because  not  communicated  to  the  husband  :"  2  Bro.  C.  C.  350  ; 
2  Cox,  29.     And  again,  he  says,  "  It  is  necessary  to  show  other  facts,  and 
that  the  husband  is  actually  deceived  and  misled ;  and  that  the  bare  conceal- 
ment is  not  sufficient :''  2  Cox,  30.     These  dicta,   however,   of  Mr.  Justice 
Buller  can  scarcely  be  supported,  although  there  have  been  some  cases  in 
which,  under  peculiar  circumstances,  it  has  been  held  that  a  bare  concealment 
by  a  woman  from  her  intended  husband,  of  a  gift  or  a  settlement  of  part  of 
her  property  made  during  the  treaty  for  a  marriage,  was  not  sufficient  evidence 
of  fraud,  so  as  to  render  the  settlement  void  as  against  the  husband.     Thus, 
in  Thomas  v.   Williams,  Mos.  177,  a  woman,  during  a  treaty  of  marriage,  re- 
leased a  legacy  to  which  she  was  entitled,  without  the  knowledge  of  her  hus- 
band.    Lord  King,  however,  refused  to  set  aside  the  release,  because  it  did 
not  appear  that  he  ever  inquired  after  the  legacy.    So  also  in  De  Manneville  v. 
Crompton,  1  Y.  &  B.  354,  9,  daughter,  after  instructions  were  given  for  her 
marriage  settlement,  by  which  she  assigned  all  moneys,  debts,  bills,  bonds, 
notes,  and  other  securities  for  money,  and  chattels  real,  and  other  chattels, 
and  personal  estate,  to  trustees,  upon  trusts  under  which  her  intended  hus- 
band took  only  a  partial  and  contingent  interest,  without  his  knowledge  can- 
celled a  promissory  note  for  2000^.,  which  had  been  given  to  her,  without 
consideration,  about  seventeen  years  before,  by  her  mother,  then  a  widow,  as 
a  provision  in  case  she  should  marry  again  ;  Lord  Eldon  held,  that  the  hus- 
band was  entitled  to  no  relief  with  regard  to  the  note.     "  My  opinion," 
observed  his  Lordship,  '^  is  that  the  marriage  was  not  upon  any  representation 
as  to  the  amount  of  the  property,  that  it  should  be  in  no  way  diminished,  or 
that  this  note  should  make  part  of  the  settlement ;  and  I  should  go  beyond 
any  precedent  by  holding  that  here  was  a  misrepresentation  leading  to  mar- 
riage, which  was  either  fraudulently  or  substantially  defeated  by  what  took 
place  afterwards  with  reference  to  this  note.'' 

However,  in  Goddard  v.  Snow,  *1  Russ.  485,  a  woman,  ten  months  |-  j^oop-i 
before  marriage,  but  after  the  commencement  of  that  intimate  ac- 
quaintance  with  her  future  husband  which  ended  in  marriage,  Aade  a  settle- 
ment of  a  sura  of  money  which  he  did  not  know  her  to  be  possessed  of.  The 
marriage  took  place,  she  concealing  from  him  both  her  right  to  the  money  and 
the  existence  of  the  settlement.  Ten  years  afterwards  she  died,  and  after  her 
death  the  husband  filed  a  bill  to  have  the  money  paid  to  him.  It  was  argued, 
on  behalf  of  the  defendants,  that,  as  the  husband  did  not  know  of  the  exist- 
ence of  the  sum  of  money,  and  was,  therefore,  not  induced  to  contract  the 
marriage  on  the  notion  that  it  would  be  subject  to  his  marital  rights,  no  fraud, 
such  as  the  authorities  held  to  be  necessary,  had  been  committed ;  that  there 
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was,  at  the  utmost,  only  concealment,  and  that  concealment  alone  was  not 
sujficient  to  avoid  a  settlement  confessedly  valid  at  law.  Lord  Gifford,  M.  R., 
however,  held  that  the  settlement  was  void  against  the  husband,  as  a  fraud 
upon  his  marital  rights ;  and  his  Lordship  said,  that  the  opinion  of  Lord 
Thurlow,  in  Strathmore  v.  Bowes,  was,  that  if  a  woman,  contemplating  mar- 
riage with  an  individual,  made  a  settlement  of  her  property  on  herself,  re- 
serving to  herself  the  dominion  over  it,  and  concealed  that  settlement  from 
her  husband,  the  settlement  was  a  fraud  on  his  marital  rights,  which  he  was 
entitled  to  avoid.  See  St.  George  v.  Wake,  1  My.  &  K.  622,  where  Lord 
Brougham  says,  that  the  principle  was  carried  further  in  Goddard  v.  Snow 
than  in  any  other  case. 

It  has  been  supposed  that  a  settlement  by  a  widow  upon  her  children  by  a 
former  marriage,  even  if  made  during  the  treaty  for  a  second  marriage,  with- 
out the  knowledge  of  her  intended  husband,  is  valid,  because  the  object  of 
the  settlement,  it  has  been  said,  is  meritorious.  Hunt  v.  Matthews,  1  Vern. 
408,  and  King  v.  Cotton,  2  P.  Wms.  674,  Mos.  259  ;  have  been  cited  as  sup- 
porting this  proposition ;  it  appears,  however,  by  an  extract  from  the  decree 
in  Mr.  Raithby's  edition  of  Yernon,  that  the  husband,  in  Hunt  v.  Matthews, 
consented  to  the  settlement  being'made  by  his  intended  wife  upon  her  children 
by  a  former  marriage ;  and  in  King  v.  Cotton,  the  settlement  was  made  by 
Lady  Cotton  upon  the  children  of  a  former  marriage,  previous  to  her  entering 
ujpon  a  treaty  for  a  second  marriage. 

These  cases,  therefore,  only  decide  that  a  settlement  is  valid  if  made  by  a 
woman  upon  her  children  by  a  former  marriage,  either  with  the  consent  of 
the  intended  husband,  or  without  his  consent  or  knowledge,  if  la^^^Q  previous 
to  the  treaty  for  marriage;  but  it  is  conceived  that  a  provision  for  children 
would  not  render  a  settlement  valid  which  without  it  would  be  fraudulent ; 
r  *R^71  *^^^'  although  in  the  execution  of  a  settlement,  so  far  as  it  makes  pro- 
vision for  her  children,  a  woman  may  perform  a  moral  duty  towards 
her  children,  she  has  no  right  to  act  fraudulently  towards  her  husband )  and 
she  can,  in  such  circumstances,  only  reconcile  all  her  moral  duties  by  making 
a  proper  settlement  on  herself  and  her  children,  with  the  knowledge  of  her 
intended  husband;  see  England  v.  Downs,  2  Beav.  528,  529  ;  in  which  case, 
however,  the  settlement  made  by  a  widow  upon  herself  and  the  children  of  a 
former  marriage  was  held  not  to  be  fraudulent,  because  it  was  not  proved  that 
the  person  she  afterwards  married  was,  at  the  time  of  the  execution  of  the 
settlement,  "  her  then  intended  husband.'^ 

In  Taylor*^.  Pugh,  1  Hare,  608,  where  a  husband  filed  a  bill  to  set  aside  a 
settlement  made,  as  he  alleged,  in  fraud  of  his  marital  rights,  it  was  argued, 
that,  as  he  was  ignorant  that  his  wife  had  any  property,  and  as  she  had  prac- 
tised no  actual  deception  upon  him,  a  court  of  equity  ought  not  to  interfere ; 
but  Sir  James  Wagram,  V.  C,  although  he  decided  against  the  husband 
upon  other  grounds,  clearly  intimated  his  opinion  that  those  arguments  were 
unsound.  '^  It  was  argued,''  observed  his  Honor,  "  for  the  defendants,  who 
resist  this  claim,  that  the  plaintiff  was  ignorant,  until  after  the  marriage,  that 
the  wife  was  possessed  of  the  property  in  question ;  and  I  was  referred  to 


COUNTESS     OF     STEATHMORE     V.     BOWES.  447 

cases,  in  which  the  Court  had  apparently  laid  some  stress  on  that  circumstance, 
as  a  ground  for  refusing  relief  to  the  husband.'' 

"  In  De  Ilandeville  v.  Crompton,  Lord  Eldon  made  the  important  observa- 
tion, that,  in  the  absence  of  any  representation  having  been  made  as  to  specific 
property,  no  implied  contract  is  raised  on  the  part  of  the  lady,  during  the 
treaty  of  marriage,  that  her  property,  as  it  existed  at  the  time  of  the  com- 
mencement of  the  treaty,  shall  be  in  no  way  diminished.  This  undoubtedly 
shows  Lord  Eldon's  opinion  to  be,  that  it  is  not  every  alienation  of  the  wife's 
property,  during  the  treaty,  which  can  be  regarded  as  fraudulent,  only  because 
the  husband  was  not  a  party  to  it.  But  I  should  certainly  have  great  diffi- 
culty in  applying  the  proposition  so  laid  down  by  Lord  Eldon  to  a  case  in 
which  every  farthing  of  the  wife's  property  was,  without  the  knowledge  of  the 
husband,  wholly  withdrawn  from  his  control  and  settled  on  herself,  her  chil- 
dren, or  her  appointees,  to  the  total  exclusion  of  the  husband.  A  very  special 
case  must  be  made  out  before  the  Court  would  carry  the  proposition  so  far.  I 
think  Lord  Eldon  meant  only  to  decide,  that,  there  being  no  implied  contract 
on  the  part  of  the  lady,  that  her  property  should  not  be  in  any  way  diminished, 
it  is  for  the  Court  to  determine,  whether,  having  regard  to  the  condition  in 
life  of  the  parties,  *and  the  other  circumstances  of  the  case,  a  transac-  ^  *QQQn 
tion  complained  of  by  the  husband  should  be  treated  as  fraudulent  or 
not." 

"  I  think  another  argument  on  behalf  of  the  defendants  was  also  carried 
beyond  its  just  limits,  in  contending  that  actual  fraud  or  deceptiop  on  the 
husband  must  be  proved.  Notwithstanding  there  are  some  dicta  which  may 
at  first  be  considered  as  implying  the  contrary,  (but  which  may,  I  think,  be 
explained,)  I  tak'e  the  rule  of  the  Court  to  be  correctly  stated  in  Mr.  Roper's 
Treatise,  vol.  2,  p.  162  :  ^Deception  will  be  inferred  if,  after  the  commence- 
ment of  the  treaty  for  marriage,  the  wife  should  attempt  to  make  any  disposi- 
tion of  her  property  without  her  intended  husband's  knowledge  or  concur- 
rence.' This  way  of  stating  the  law  does  not  exclude  inquiry  into  the  cir- 
cumstances by  which  the  apparent  deception  may  be  explained ;  nor  does  it 
conflict  with  the  modern  cases  to  which  I  was  referred.  I  shall,  as  I  under- 
stand those  cases,  content  myself  with  referring  to  the  valuable  note  of  the 
learned  editor  (Rop.  Hus.  &  Wife,  vol.  2.  p.  166,  n.,)  in  support  of  the  gene- 
ral proposition  I  have  cited. 

"  Several  circumstances  would  certainly  appear  to  have  been  sometimes 
thought  material  as  negativing  the  imputed  fraud ;  such  as  the  poverty  of  the 
husband — the  fact  that  he  has  made  no  settlement  upon  the  wife — the  reason- 
able character  of  the  settlement,  as  in  the  case  of  a  settlement  upon  the  children 
of  a  former  marriage — and  the  ignorance  of  the  husband  that  his  wife  pos- 
sessed the  property.  ...  I  could  not  give  my  individual  assent  to  the  suffi- 
ciency of  any  of  the  reasons  I  have  mentioned.  The  poverty  of  the  hus- 
band— the  absence  of  any  settlement  upon  the  wife — the  reasonable  manner 
in  which  she  desires  to  deal  with  her  property,  may  be  very  material  consi- 
derations for  the  guidance  of  the  parties  in  determining  in  what  manner  the 
wife's  fortune  should  be  settled ;  but  why  they  should  constitute  a  reason  for 
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concealing  the  arrangement  from  the  husband,  I  cannot  comprehend.  It 
might  be  very  proper  to  bring  these  considerations  to  the  attention  of  the  ifl- 
tended  husband.  He  might  be  told  that  the  lady  has  a  certain  fortune,  but 
regard  being  had  to  the  claims  upon  her,  and  to  his  circumstances,  the  settle- 
ment ought  to  be  made  in  a  particular  way ;  but  I  cannot  comprehend  the 
reasoning,  which  says,  that  any  one  of  the  reasons  suggested  is  a  sufficient 
ground  for  practising  concealment  upon  the  husband,  or  treats  such  conceal- 
ment as  immaterial.  So,  also,  with  respect  to  ignorance  of  the  husband  of 
the  property  of  the  wife — that,  no  doubt,  materially  lessens  his  disappoint- 
ment at  finding  the  wife's  fortune  has  been  withdrawn  from  his  control ',  but 
r  ^^^Ql  *^®  equity  is  not  founded  upon  his  *disappointment ;  for,  if  that  were 
'-  -'  so,  it  would  follow  that  his  ignorance  of  the  existence  of  the  property 

would  always  be  an  answer,  however  that  ignorance  was  produced  j  the  equity 
would  never  arise  where  the  wife  had  contrived  to  conceal  her  property  from 
the  husband ;  but  this  is  not  so,  for  the  cases  clearly  show  that  practised  con- 
cealment by  the  wife  will  be  treated  as  a  fraud  on  the  husband/' 

But  a  gift  or  settlement,  by  a  woman,  of  her  property,  during  the  treaty  for 
marriage,  will  not  be  set  aside,  if  the  husband  knew  of  the  gift  or  settlement 
before  the  marriage.  Thus,  in  St.  George  v.  Wake,  1  My.  &  K.  610,  where 
a  lady,  during  a  treaty  for  a  marriage  which  afterwards  took  effect,  made  a 
voluntary  assignment  of  part  of  her  property  to  her  sister,  her  husband  filed  a 
bill  to  set  it  aside ;  but  he  did  not  allege  that  the  transaction  was  concealed 
from  him,  or  that  he  was  ignorant  of  the  assignment  having  been  made,  at  the 
time  of  the  marriage.  Sir  J.  Leach,  M.  R.,  held,  that  the  husband,  who  was, 
under  the  circumstances,  presumed  to  have  had  notice  of  the  assignment  before 
his  marriage,  was  not  entitled  to  set  it  aside  on  the  ground  of  fraud.  And  his 
Honor  stated,  that  he  had  looked  into  the  authorities,  and  had  not  found  any 
case  which  went  the  length  of  establishing  the  proposition,  that  if  a  person 
who  had  entered  into  a  treaty  of  marriage  with  a  lady,  knew  of  a  gift  made  by 
the  lady  pending  such  treaty,  and  nevertheless  thought  fit  to  marry  her,  the 
gifts  could  be  considered  as  void  in  this  Court.  At  law,  if  a  lady  secretly  dis- 
posed of  a  part  of  her  property,  after  the  contract  of  marriage,  the  contract  was 
thereby  avoided ;  and  proof  of  this  secret  disposition  was  a  valid  defence,  if  an 
action  were  brought  against  the  intended  husband  for  breach  of  the  promise  of 
marriage.  This  decision,  on  appeal,  was  affirmed  by  Lord  Brougham.  See 
also  AshtonY.  M'Dougall,  5  Beav.  56;  Griggs  v.  Staplee,  2  De  G.  &  Sm. 
572 ;  Wrigleij  v.  Swainson,  3  De  &.  &  Sm.  458.     See  1  My.  &  K.  619. 

In  Taylor  v.  Pugh,  1  Hare,  608,  where  a  man  had  induced  his  intended 
wife  to  cohabit  with  him  previous  to  marriage.  Sir  J.  Wigram,  Y.  C,  refused 
to  set  aside  a  settlement  of  her  property,  although  executed  without  his  know- 
ledge, during  the  treaty  for  the  marriage,  because  the  husband,  before  the 
marriage,  had  put  it  out  of  the  power  of  the  wife  effectually  to  make  any  stipu- 
lation for  the  settlement  of  her  property,  by  his  conduct  towards  her.  ^'  Re- 
tirement," said  his  Honor,  '^  from  the  marriage  on  her  part  was  impossible. 
She  must  have  submitted  to  a  marriage  with  her  seducer,  even  although  he 
should  have  insisted  on  receiving  and  spending  the  whole  of  her  fortune." 


COUNTESS     OF     STRATHMORE     V.     BOWES. 


449 


The  concurrence  or  acquiescence  of  the  husband  in  the  settlement,  even 
though  he  be  a  minor,  will  preclude  him  from  taking  any  "^objections  rHcoAA-i 
to  it :  Slocombe  v.  Glubh,  2  Bro.  C.  C.  545.  And  if  a  husband  ^  -' 
acquiesces  in,  or  confirms,  a  settlement,  he  will  not  afterwards  be  allowed  to 
dispute  it :  Maber  v.  Hohhs,  2  Y.  &  C,  Exch.  Ca.  317;  England  v.  Downs, 
2  Beav.  535 ;  Ashton  v.  M^Dougall,  5  Beav.  56  j  Grazehrook  v.  Percival,  14 
Jur.  1103;  Loader  v.  Clarke,  2  Mac.  &  G.  382. 

If  a  woman  gives  a  security  to  a  volunteer,  prior  to  marriage,  without  the 
consent  of  the  intended  husband,  it  may  be  set  aside  by  him.  Thus  in  Lance 
V.  Norman,  2  Ch.  Bep.  79,  the  wife  of  Lance  the  plaintiff,  the  day  before  her 
marriage,  was  persuaded  to  enter  into  a  recognizance  of  £2000  without  defeaz- 
ance,  to  her  brother,  the  defendant,  without  the  privity  or  consent  of  the  plain- 
tiff. The  Court,  being  assisted  by  the  judges,  held,  that  the  recognizance  was 
entered  into  whereby  to  defraud  the  plaintiff;  and  decreed  it  to  be  set  aside 
and  vacated  on  the  record  thereof,  and  granted  a  perpetual  injunction  against  it. 

But  where  a  woman,  about  to  marry,  gave  a  bond  for  valuable  consideration^ 
although  without  her  intended  husband's  knowledge,  it  was  held  by  Lord 
Hardwicke,  that  the  husband  could  not  be  relieved  against  it.  "  If/'  observed 
his  Lordship,  a  woman  about  to  marry  parts  with  part  of  her  property,  or  gives 
a  security  or  assignment,  they  are  relievable  against  in  this  Court;  but  where 
a  debt  is  contracted  for  valuable  consideration,  though  concealed  from  the 
husband,  it  is  no  fraud  on  the  marriage.  But  concealment  of  such  securities 
or  debts  is  not  to  be  encouraged  :"  Blancliet  v.  Foster,  2  Ves.  264 ;  see  also 
Llewellin  v.  Cobbold,  1  Sm.  &  Giff.  376. 


It  has  been  frequently  decided  in 
this  country,  that  a  secret  voluntary 
settlement  or  conveyance  of  her  pro- 
perty by  a  woman,  pending  a  treaty 
of  marriage,  and  in  contemplation  of 
marriage,  without  the  knowledge  of 
her  intended  husband,  is  fraudulent 
and  void  against  her  husband,  as  be- 
ing in  derogation  of  his  marital  rights 
and  jilst  expectations;  Tucker  v. 
Andrews,  13  Maine,  124,  128  ;  Wal- 
ler V.  Armistead's  Adm'rs,  2  Leigh, 
11, 14 ;  Linker  v.  Smith,  4  Washing- 
ton, 224,  225 ;  Manes  v.  Durant,  2 
Richardson's  Equity,  404, 406;  Ram- 
say V.  Joyce,  1  M 'Mullen's  Equity, 
237,  249 ;    Logan   v.    Simmons,   3 

VOL.  I.— 29 


Iredell's  Equity,  487,  494;  M'Afee 
V.  Ferguson,  <Soc.,  9  B.  Monroe,  475, 
477,  478  ;  Williams  v.  Carle,  2  Stock- 
ton's Chancery,  543.  "The  fortune 
of  the  intended  wife,"  said  Johnson, 
J.,  in  Terry,  Adm'r,  v.  Hopkins  and 
others,  1  Hill's  Chancery,  1,  4,  *'is 
most  frequently  a  weighty  considera- 
tion and  a  strong  inducement  to  the 
marriage  contract,  and  the  happiness 
of  both  the  parties  may,  in  a  great 
degree,  depend  on  the  observance  of 
good  faith,  with  respect  to  it;  and 
the  general  rule,  very  clearly,  is,  that 
if  pending  a  treaty  of  marriage,  the 
intended  wife  makes  a  secret  volun- 
tary disposition  of  her  property,  and 
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the  marriage  is  had,  it  is  a  fraud  upon 
the  marital  rights  of  the  husband,  and 
is  void." 

It  is  universally  agreed,  that  the 
ground  of  the  invalidity  of  such  trans- 
actions as  against  the  husband  is  fraud. 
There  is  no  doubt,  of  course,  that  if 
the  husband  has  been  actually  and  in- 
tentionally deceived  and  misled  by 
the  conduct  of  the  wife,  the  transac- 
tion is  void;  Logan  v.  Simmons,  3 
Iredell's  Equity,  487,  497;  and  the 
sounder  view,  and  the  one  prevailing 
generally  in  the  courts  of  this  country, 
is,  that  mere  concealment, — suppres- 
sio  veri, — the  suppression  of  truth 
which  the  party  was  bound  to  dis- 
close," constitutes,  or  evinces,  fraud 
upon  the  rights  of  the  husband,  who 
is  a  purchaser  in  law  of  all  the  pro- 
perty of  the  wife.  "If  one  should 
sell  to  another,"  said  Harper,  Ch.,  in 
Manes  v.  Durant,  2  Richardson's 
Equity,  404,  406,  "for  a  valuable 
money  consideration,  property,  of  part 
of  which  he  had  a  few  days  before 
made  a  voluntary  conveyance  to  a 
third  person,  it  could  hardly  be  doubt- 
ed that  this  amounted  to  actual  fraud." 
The  subject  was  discussed  at  some 
length,  in  Logan  v.  Simmons,  3 
Iredell's  Equity,  487,  494,  and  while 
it  was  admitted,  "that  it  is  a  point 
yet  open,  and  on  which  respectable 
opinions  are  much  divided,  whether 
concealment  by  the  wife,  merely,  where 
there  is  no  active  expedient  adopted 
to  keep  the  husband  in  ignorance,  and 
he  makes  no  inquiry,  is,  per  se,  a 
fraud,"  yet  a  strong  view  in  favor  of 
that  principle  was  presented  in  the 
opinion  of  the  court,  delivered  by 
Ruffin,  C.  J.  "A  husband,"  he  re- 
marks, "being  bound  to  pay  his  wife's 
debts  and  to  maintain  her  during  co- 
verture, and  being  chargeable  by  the 


law  with  the  support  of  the  issue  of 
the  marriage,  and  bound  by  the  ties  of 
natural  aifection  also  to  make  provi- 
sion for  the  issue,  it  is  in  the  nature 
of  things,  as  a  matter  of  common  dis- 
cretion, that  a  woman's  apparent  pro- 
perty should  enter  materially,  if  not 
essentially,  into  his  inducements  for 
contracting  the  marriage,  and  incur- 
ring those  onerous  obligations.  It  is 
also  to  be  assumed  by  a  man  propos- 
ing this  relation  to  a  woman,  that  she 
too  has  a  view  to  their  means  of  live- 
lihood after  marriage,  and  feels  an  in- 
terest in  the  provision  that,  between 
their  joint  stocks,  can  be  made  for  a 
family.  Every  woman,  therefore, 
must  suppose,  that  the  man,  who  is 
about  to  marry  her,  expects  that  she 
will  not  put  away  her  fortune,  at  least 
the  visible  part  of  it,  and  thereby  di- 
minish his  ability  to  discharge  his 
duties  and  legal  obligations  to  herself, 
her  creditors,  and  her  future  family. 
And  if  she,  after  allowing  him  to 
form  such  expectations,  deliberately 
defeats  them  by  a  conveyance  of  her 
property,  and  draws  him  into  a  mar- 
riage by  a  deception  on  that  point,  it 
would  seem,  that  it  could  be  nothing 
less  than  a  fraud  on  the  husband.  He 
is  disappointed  of  what  the  law  pro- 
mised him,  and  of  what  she  had  held 
out  to  him  he  would  get.  In  such  a 
case,  it  may  be  well  argued,  that  a  con- 
cealment of  the  conveyance  would 
amount  to  a  fraud,  upon  the  princi- 
ple of  suppressio  veri  being  in  bad 
faith,  when  a  person,  towards  whom 
it  is  practised,  has  an  interest  in 
knowing  the  truth,  and  has  no  ground 
to  suspect  anything  that  has  not  been 
avowed."  And  this,  it  is  added, 
should  be  particularly  the  case  in  this 
country,  where  settlements  are  rare, 
and  where  the  husband  expects  to  get 
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all  that  the  wife  has — that  is,  expects 
that  she  will  allow  him  to  receive  by 
the  marriage,  all  that  she  would  keep 
for  herself  and  within  her  own  power, 
if  she  had  not  contracted  the  mar- 
riage. "It  is  certain,'^  said  John- 
ston, Ch.,  in  Ramsay  v.  Joyce,  1 
M'Mullan's  Equity,  237,  242,  "that 
all  the  cases  rank  the  husband  as  a 
purchaser  of  the  property,  held  by 
the  wife,  during  the  treaty  of  mar- 
riage. I  do  not  suppose  that  he  has 
ever  been  regarded  as  a  mere  vendee, 
so  as  to  be  entitled  to  unravel  trifling 
alterations  in  the  wife's  property,  if 
made  without  his  concurrence.  But 
any  material  alteration,  if  voluntary, 
would,  without  explanatory  circum- 
stances, be  regarded  as  evidence  of 
fraudulent  intention,  and  be  liable  to 
just  exception  on  his  part.'^. 

The  fraud,  however,  is  of  a  nature 
to  be  relieved  against  only  in  a  court 
of  equity;  the  conveyance  or  settle- 
ment cannot  be  treated  as  void  at  law; 
Logan  v.  Simmons,  1  Devereux  and 
Battle's  Law  R.  13,  16. 

It  is  agreed,  that  if  the  husband 
has  notice  or  knowledge  of  the  settle- 
ment, before  the  marriage,  the  transac- 
tion cannot  be  impeached;  Terry, 
AdmW,  V.  Hopkins  and  others,  1 
Hill's  Chancery,  1,  6;  M'Clure  v. 
Miller,  1  Bailey's  Equity,  108,  109 ; 
Cheshire  v.  Payne,  16  B.  Monroe,  618. 
See  Fletcher  and  Wife  v.  Ashley  et  als., 
6  Grattan,  332,  339;  and  if  the  hus- 
band is  a  party  to  the  settlement, 
thougb  a  minor,  it  will  be  valid,  for 
it  is  evidence  of  his  privity  and  con- 
sent, to  repel  the  presumption  of  fraud, 
though  he  may  be  incompetent  to 
convey  any  right  or  interest ;  Kottman 
et  ux.  V  Peyton  et  al.,  1  Spears'  Eq. 
46.  "  The  only  circumstances  relied 
upon  in  this  case,"  said  Simpson,  J., 


in  Cheshire  v.  Payne,  "  to  render  the 
deed  fraudulent  against  the  husband^ 
are  its  execution  after  the  marriage  con- 
tract was  entered  into,  and  his  ignor- 
ance that  it  had  been  executed  until 
a  few  moments  before  he  was  married. 
To  render  a  disposition  made  by  the 
wife  of  her  property  before  marriage, 
fraudulent  against  her  husband,  as 
being  in  derogation  of  his  marital 
rights  and  just  expectations,  it  must 
be  made  pending  a  treaty,  and  in  con- 
templation of  marriage,  and  without 
the  knowledge  of  her  intended  hus- 
band. Both  of  these  elements  must 
enter  into  the  transaction,  to  consti- 
tute it  a  fraud  against  the  rights  of 
the  husband." 

"  If  the  husband  be  apprized  before 
his  marriage  of  the  disposition  which 
his  intended  wife  has  made  of  the  pro- 
perty, he  cannot,  in  any  just  sense  of 
the  term,  be  said  to  be  deceived  by  it. 
If,  notwithstanding  such  knowledge, 
he  deems  it  proper  to  consummate  the 
marriage  contract,  the  act  is  voluntary 
on  his  part,  and  he  cannot  afterwards 
complain  that  the  disposition  which 
his  wife  made  of  her  property,  is  a 
fraud  upon  his  marital  rights.  If  the 
intended  wife  should  secretly  and 
without  the  consent  of  the  man  she 
had  contracted  to  marry,  dispose  of  a 
part  of  her  property,  the  marriage  con- 
tract would  be  thereby  avoided;  and 
proof  of  such  a  secret  disposition  of 
her  property  would  be  a  valid  defence, 
if  an  action  were  brought  against  the 
intended  husband  for  breach  of  the 
promise  of  marriage;  {Ashton  v. 
M^Dougal,  5  Beav.  56;  Griggs  v. 
Staplee,  13  Jur.  32 ;  see  also  My.  & 
K.  619,  referred  to  1st  vol.  White's 
Leading  Cases  in  Equity,  Hare  & 
Wallace's  Notes,  p.  448.)'' 

"  It  is  true  that  it  was  held  by  this 
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court,  in  the  case  of  (Ifohhs  v.  Bland- 
ford,  7  Monroe,  469,)  that  a  convey- 
ance of  the  wife's  estate,  between  the 
time  of  the  engagement  and  the  mar- 
riage, was  a  fraud  upon  the  marital 
rights  of  the  husband,  although  he 
had  notice  of  the  conveyance  before 
the  marriage  took  place.  But  that 
decision  cannot  be  sustained  either 
upon  principle  or  authority." 

^'  Ignorance  of  certain  facts,  known 
to  the  other  party,  but  concealed  or 
misrepresented,  is  an  essential  ingre- 
dient to  constitute  fraud.  If  all  the 
facts  are  known,  there  can  be  no  de- 
ception ;  and  if  there  be  no  imposition 
or  deception,  there  cannot  be  any 
fraud.  In  conformity  with  this  view 
it  has  been  repeatedly  decided,  and 
seems  to  be  the  settled  doctrine  of  the 
courts,  both  in  England  and  in  this 
country,  that  if  the  husband  has  no- 
tice or  knowledge  of  the  settlement  or 
alienation,  before  the  marriage,  the 
transaction  cannot  be  impeached; 
(^Terry,  AdmW,  v.  HopkinSy  &c.j  1 
Hill's  Ch.  15;  M'Clure  v.  Miller,  1 
Bailey's  Eq.  108;  Fletcher  and  Wife 
V.  Ashley,  &c.,  6  Glrattan,  322;  St. 
George  v.  Wahe,  1  My.  &  Keene,  610 ; 
7  Con.  Eng.  0.  R.  188.)" 

*'  In  the  last  named  case  the  Chan- 
cellor said,  '  it  might  perhaps  be  af- 
firmed, that  excepting  Goddard  v. 
Snow,  no  case  exists  of  a  conveyance 
by  the  wife,  though  without  considera- 
tion, being  set  aside  simply  because 
made  during  a  treaty  of  marriage,  and 
without  the  knowledge  of  the  intend- 
ed husband.  Yet,  it  is  certain  that 
all  the  cases  in  which  the  subject  is 
approached,  treat  the  principle  as  one 
of  undoubted  acceptance  in  this  court; 
and  it  must  be  held  to  be  the  rule  of 
the  court  to  be  gathered  from  an  uni- 
form current  of  dicta,  though  resting 


upon  a  very  slender  foundation  of 
actual  decision  touching  the  simple 
point.  As,  however,  everything  de- 
pends upon  the  fraud  supposed  to  be 
practised  upon  the  husband,  it  is  clear- 
ly essential  to  the  application  of  the 
principle,  that  the  husband  should,  up 
to  the  moment  of  the  marriage,  have 
been  kept  in  ignorance  of  the  transac- 
tion.'" 

"But  the  question  still  arises,  in 
this  case,  whether  the  husband  should 
be  regarded  as  having  been  kept  in 
ignorance  of  the  transaction  or  whether 
the  knowledge  of  it  at  the  time  it  was 
imputed  to  him,  should  be  deemed 
sufficient  to  repel  the  legal  presump- 
tion of  fraud." 

"As  it  is  essential  to  constitute 
fraud,  that  the  husband  should  re- 
main ignorant  of  the  transaction  until 
the  marriage  ceremony  takes  place,  it 
follows,  as  a  necessary  consequence, 
that  his  knowledge  of  it  at  any  time 
previous  to  that  period,  will  operate 
to  prevent  him  from  impeaching  the 
conveyance  on  the  ground  of  fraud. 
In  reference  to  his  knowledge,  the  law 
fixes  but  one  period,  and  is  the  time 
of  the  marriage ;  it  does  not  draw  any 
nice  distinctions  with  respect  to  the 
length  of  the  time  before  that  period, 
but  considers  any  previous  time  as 
sufficient,  and  leaves  the  husband  to 
act  for  himself,  according  to  his  own 
sense  of  justice  and  propriety.  Until 
the  marriage  actually  takes  place,  he 
is  at  liberty  to  retract,  and  the  law 
justifies  him  in  so  doing,  if  he  be  no- 
tified that  his  intended  wife  has,  with- 
out his  assent,  made  a  settlement  of 
her  estate  that  will  be  prejudicial  to 
his  marital  rights.  But  if  with  this 
knowledge  acquired  at  any  time  before 
the  marriage  actually  takes  place,  he 
voluntarily  complies  with  his  previous 
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engagement,  he  cannot  complain  that 
he  was  deceived,  nor  will  the  transac- 
tion be  deemed  to  be  a  fraud  on  his 
rights  as  a  husband.'^ 

Knowledge  after  the  marriage,  and 
mere  acquiescence,  will  not  give  vali- 
dity to  a  settlement,  otherwise  fraudu- 
lent; Logan  v.  Simmons ,  3  Iredell's 
Equity,  487,  500 ;  nothing,  after  mar- 
riage, will  be  a  confirmation,  but  such 
acts  by  the  husband  as  are  intended 
to  confirm  the  arrangement,  and  are 
done  under  full  knowledge  that  the 
original  transaction  could  be  set  aside 
by  him )  Manes  v.  Durante  2  Richard- 
son's Equity,  404,  406. 

There  are  some  dicta,  that  a  reason- 
able provision  for  children  of  a  former 
marriage,  if  made  hona  fide,  or  under 
circumstances  of  good  faith,  would  not 
be  fraudulent  and  voidable  .by  the  in- 
tended husband;  Tucker  Y.  Andrews, 
13  Maine,  124,  128 ;  but  it  is  certain 


that  such  a  settlement,  to  be  sustained, 
must  be  reasonable  and  fair ;  Logan 
V.  Simmons,  3  Iredell's  Equity,  487; 
Ramsay  v.  Joyce,  1  M'Mullan's  Eq. 
237.  And  the  better  opinion,  and 
one  that  has-been  repeatedly  expressed 
in  South  Carolina,  is,  that  if  the  settle- 
ment is  without  the  knowledge  of  the 
husband,  it  makes  no  difference,  what- 
ever, in  respect  to  its  invalidity  as 
against  him,  that  it  is  upon  a  child 
by  a  former  marriage ;  it  is  not  the 
less  deceptive,  nor  does  it  the  less  de- 
feat his  just  claims  and  expectations  ; 
see  per  Johnson,  J.,  in  Terry,  AdniW, 
V.  Hophins  and  others,  1  Hill's  Chan- 
cery, 1,  5;  per  Johnston,  Ch.,  and 
Harper,  Ch.,  in  Ramsay  v.  Joyce,  1 
M^Mullan's  Equity,  237,  242,  251; 
per  Harper,  Ch.,  again,  in  Manes  v. 
Durafi^t,  2  Richardson's  Equity,  404, 
406. 
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Wipe's  Equity  to  a  Settlement.] — Upon  the  hill  of  a  married  woman, 
entitled  to  a  share  of  the  personal  estate  as  one  of  the  next  of  kin  of  the 
intestate,  against  her  husband  and  the  administrator,  the  latter  claiming  to 
retain  towards  satisfaction  of  a  debt  by  bond  from  the  plaintiff's  husband 
to  him,  it  was  declared  he  was  not  entitled  to  retain  :  hut  that  the  plaintiff ' s 
share  was  subject  to  a  further  provision  in  favor  of  her  and  her  children, 
the  settlement  on  her  marriage  being  inadequate  to  the  fortune  she  then  pos- 
sessed; and  it  was  referred  to  the  Master  to  see  a  proper  settlement  made  on 
her  and  her  children,  regard  being  had  to  the  extent  of  her  fortune  and  the 
settlement  already  made  upon  her. 

In  1795,  Lady  Cranstown  died  intestate,  possessed  of  large  personal  pro- 
perty, leaving  two  brothers  and  two  sisters  her  next  of  kin.  Lewis  Montolieu, 
one  of  her  brothers,  took  out  letters  of  administration  to  her. 
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The  bill  was  filed  by  Lady  Elibank,  one  of  the  sisters,  against  her  husband, 
Lord  Elibank  and  against  Montolieu,  praying  an  account  of  the  plaintiff  U 
share,  and  that  it  may  he  settled  on  her  and  her  family. 

The  defendant  Montolieu,  by  his  answer  claimed  to  retain  Lady  Elibank^s 
share,  towards  satisfaction  of  the  debt  due  to  him  from  Lord  Elibank  by  two 
bonds — one  dated  the  31st  of  May,  1783,  for  12,217^.  9s.  M.  ]  the  other,  dated 
r  *8421  *^®  ^^^^  of  November,  1794,  for  £1000 — upon  *the  ground  of  the  pro- 
vision  made  for  the  plaintiff  hy  the  settlement  previous  to  her  marriage 
with  the  defendant,  Lord  Elihank,  in  1776.  By  that  settlement,  the  sum  of 
£12,000  and  £5000  New  South  Sea  Annuities  were  settled  in  trust  for  Lord 
Elibank  for  life ;  and  after  his  decease,  for  Lady  Elibank  for  life,  as  a  jointure, 
and  in  lieu  of  dower  or  thirds ;  and  after  the  decease  of  both,  in  trust  for  the 
children.  The  sum  of  £4000  New  South  Sea  Annuities  was  settled  in  trust 
for  her  separate  use  for  life ;  and  after  her  death,  for  her  children ;  and  £2000 
£5  per  cent.  Bank  Annuities  for  her  separate  use  for  life ;  and  after  her  death, 
for  her  children,  as  she  should  by  will  appoint.  All  these  sums  were  her 
property  before  marriage.  The  settlement  also  gave  her  some  contingent  inte- 
rests. 

In  the  entail  of  Lord  Elibank's  estate,  a  power  was  reserved  to  charge  £200 
a  year  jointure,  and  £50  a  year  to  each  of  his  younger  children,  not  exceeding 
in  the  whole  £200  a  year,  under  a  condition,  that  the  estate  should  be  charge- 
able with  only  one  jointure  at  a  time  ]  and  that,  if  the  power  of  charging  for 
children  had  been  exercised  by  a  preceding  heir  in  tail,  the  heir  in  possession 
should  not  charge  for  his  younger  children.  The  defendant  Lord  Elibank,  by 
his  answer,  stated  that  a  former  Lord  Elibank  did  charge  to  the  full  extent  of 
that  power. 

The  Solicitor-  General,  Mr.  Grant,  and  Mr.  Alexander,  for  the  plaintiff. — 
The  plaintiff  desires  an  account  of  the  personal  estate  of  Lady  Cranstown,  and 
that  a  provision  may  be  made  for  her.  The  defendant  Montolieu  insists,  that 
is  not  to  be  done,  because  he  is  a  creditor  of  her  husband;  contending  that 
this  case  is  out  of  the  usual  rule  upon  which  the  Court  acts  for  a  wife ;  and 
that  there  is  no  necessity  to  come  to  this  Court,  the  fortune  not  being  in  Court 
nor  under  the  control  of  the  Court.  In  Jewson  v.  Moulson,^  Lord  Hardwicke 
held,  that  is  not  a  necessary  ingredient  to  enable  the  Court  to  act  upon  the 
property ;  and  this  Court  would  interfere  to  prevent  the  husband  from  obtain- 
ing it  through  a  court  of  concurrent  jurisdiction,  as  the  Ecclesiastical  Court ; 
because  that  *Court  cannot  give  the  wife  a  remedy;  though  he 
•-  -1  doubted  where  it  could  be  got  at  without  the  aid  of  this  Court,  or  a 

court  of  concurrent  jurisdiction ;  and  he  states  that  the  rule  is  as  old  as  the 
time  of  King  Charles  I.,  and  cites  a  case  from  Tothill.'^  There  have  been 
many  instances  of  an  injunction  to  restrain  the  husband  from  proceeding  in 
the  Ecclesiastical  Court,  refusing  to  make  any  provision  for  his  wife ;  and  that 

1  2  Atk.  417. 

2  Tanfield  v.  Davenport,  Tothill,  179  j  Mealis  v.  Mealis,  Hil.  1764;  5  Ves.  517,  note  to 
Blount  v.  Bestland. 
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Court  having  no  power  to  compel  him.  The  cases  upon  this  subject  are  col- 
lected in  Mr.  Cox's  note  to  Bosvil  v.  Brander  ;^  and  the  result  is,  that,  where 
the  property  is  a  subject  of  equitable  cognizance,  it  is  not  material  whether 
the  wife,  or  the  husband,  or  his  representatives  or  general  assignees,  come  for 
the  aid  of  the  Court.  A  wife  in  the  situation  of  this  plaintiff,  therefore,  may 
come  to  this  Court  for  the  purpose  of  having  that  to  which  she  is  entitled  se- 
cured to  her  and  her  family,  and  part  settled  to  her  separate  use.  She  is  en- 
titled to  the  same  reference  as  was  directed  in  Worrall  v.  Marlar,  and  Bush- 
man  v.  Pell,"^  for  the  purpose  of  receiving  a  proposal  for  the  settlement.  In 
Wright  v.  Butter,^  the  Master  of  the  Rolls  observes,  that  it  is  now  determined, 
that  an  action  will  not  lie  against  the  executor  for  property  bequeathed  to  a 
married  woman ;  and  one  of  the  reasons  is,  that  the  husband  would  get  it  free 
from  the  condition  a  court  of  equity  interposes.  It  is  not  necessary,  therefore, 
that  the  property  should  be  in  this  court,  or  in  the  hands  of  trustees ;  for,  if 
it  was  in  the  Ecclesiastical  Court,  or  in  the  hands  of  an  executor  or  an  admi- 
nistrator, the  interest  of  the  wife  is  protected.  That  case  related  to  a  residue 
of  personal  estate  in  the  hands  of  an  administrator,  for  which  it  was  not  ne- 
cessary to  come  here ;  but  that  was  held  not  to  make  any  difference.  But, 
suppose  the  husband  could  sue  at  law,  this  defendant  could  not  make  this 
defence,  that  he  will  not  pay,  but  will  keep  this  fund  in  satisfaction  of  the 
husband's  debt  to  him ;  for  .it  is  clear,  at  law,  a\creditor  of  the  husband  cannot 
set-off  the  husband's  debt  against  the  demand  of  the  husband  and  wife,  and 
being  entitled  in  her  right  he  must  sue  with  her.  Still  less  should  he  be 
permitted  to  retain  in  equity  *upon  that  ground;  for,  where  he  is 
permitted  to  avail  himself  of  the  legal  right,  the  right  must  be  clear.  "-  J 

There  have  been  several  other  cases,  in  which  the  Court  has  acted  upon  a  re- 
sidue, just  as  if  the  property  was  in  the  hands  of  trustees.  The  accident,  that 
Montolieu  is  the  administrator,  cannot- alter  the  right  of  the  wife.  In  Aiher- 
ton  V.  Knowellj  a  husband,  entitled  in  right  of  his  wife  to  an  income,  being 
unable  to  maintain  her,  the  Court  referred  it  to  the  Master  to  see  what  it 
would  be  proper  to  allow  her  out  of  that  fund  :  Sleech  v.  Thornington  ;^  Wat- 
hyns  V.  Watkyns,  there  cited  j^  Milner  v.  Colmer  ;^   Oglander  v.  Baston.'' 

The  only  ground  that  can  be  taken  against  this  bill  is,  that  Lord  Elibank 
became  the  purchaser  of  what  might  in  future  accrue  to  Lady  Elibank ;  but 
there  is  no  stipulation  of  that  sort  in  the  settlement,  nor  any  indication  of  that 
intention.  On  the  contrary,  all  the  funds  settled  are  her  own,  and  a  very 
scanty  provision  is  made  for  her  out  of  his  estate.  In  Burdon  v.  Blaster,  in 
1775,  the  husband  having  become  a  bankrupt,  the  question  arose  between  the 
assignees  and  the  wife.  The  bill  was  filed  by  the  assignees ;  and,  though  an 
objection  was  raised  on  account  of  the  settlement,  the  wife  obtained  her  equity. 
In  Pawlett  v.  Delaval,^  it  is  laid  down,  that  though  the  Court  will  make  a 
decree,  where  the  husband  and  wife  are  parties,  where  the  wife  has  a  proper 
settlement,  to  pay  to  the  husband  and  wife,  where  the  wife  has  not  had  a  suf- 

1  1  P.  Wms.  458.  2  1  Cox.  153 ;  1  P.  Wms.  459 ;  Mr.  Cox's  note. 

3  2  Ves.  jun.  676.  *  2  Ves.  560.  &  2  Atk.  96. 

«  2  P.  Wms.  639.  '  1  Vern.  396.  «  2  Ves.  663. 
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ficient  settlement  the  Court  will  not.  As  to  the  form  of  this  suit,  the  wife 
sues  alone,  it  is  true,  not  with  her  husband ;  but  that  was  the  case  in  Worrall 
V.  Marlar ;  if  she  has  the  equity  against  her  husband,  she  must  be  entitled 
to  sue. 

The  Attorney-  General^  Mr.  Mansfield,  and  Mr.  W.  Agar,  for  the  defendant 
Montolieu. — The  objection  to  the  form  of  the  suit  would  merely  occasion  de- 
lay ;  and  a  bill  would  be  filed  in  their  joint  names. 

There  is  no  case  in  which  the  Court  has  decreed  against  a  trustee  who  had 
paid  the  husband  without  suit,  that  the  wife  had  an  equity  to  charge  the  trus- 
tee.    The  husband  *suing  in  the  Ecclesiastical  Court,  is  suing  per- 
L  ^  sons  unwilling  to  pay  him;  and  the  trustee  or  executor,  so  sued, 

has  come  into  this  court  to  restrain  him.  That  is  quite  a  diflferent  case. 
Suppose  the  husband  institutes  a  suit  in  the  Ecclesiastical  Court,  and  the 
trustee  submits  to  pay,  could  the  wife  come  here  and  say,  it  was  in  fraud  of 
her  equity  ?  Lord  Hard  wick  e,  in  Jewson  v.  Moulson,  supposes  a  case,  where 
the  husband  can  come  at  the  property  without  the  aid  of  the  Court.  All  the 
instances  are,  where  the  person  has  refused  to  pay,  unless  compelled  by  a 
court  of  equity.  That  gives  the  jurisdiction;  and  none  can  be  produced, 
where  the  executor  has  been  prevented  from  paying  to  the  husband,  if  he 
chose  to  do  so ;  or  where,  having  paid  to  the  husband,  he  has  been  charged 
as  upon  a  breach  of  duty  by  reason  of  that  payment,  and  made  to  refund.  The 
case  of  Worrall  v.  Marlar  is  a  singular  one,  and  was  influenced  by  the  insol- 
vency of  the  husband ;  but  this  plaintiff  has  a  competent  provision. 

This  case  is  certainly  new,  in  the  circumstances  that  the  husband  is  debtor 
to  the  other  defendant ;  but  if  he  could  have  paid  the  husband,  and  the  Court 
would  not  have  made  him  refund,  there  can  be  no  difference  from  his  retain- 
ing against  the  husband.  Suppose  Lord  Elibank  had  sued,  and  the  equity  of 
the  wife,  having  a  very  large  provision,  was  out  of  the  question,  this  Court 
would  never  compel  the  administrator  to  pay  that  share  to  his  debtor,  unless 
the  latter  would  allow  the  debt.  This  Court  goes  infinitely  beyond  courts  of 
law,  as  to  set-off.  It  would  be  strange  to  permit  the  wife  to  intervene  against 
the  administrator  retaining,  where  she  could  not  intervene  to  prevent  his  pay- 
ing her  husband,  and  the  husband  paying  his  debt  out  of  that.  Burclon  v. 
Blaster,  Jewson  v.  Moulson,  and  all  the  other  cases,  go  upon  the  same  ground ; 
that  the  property  was  in  the  Court,  and  the  husband,  or  his  assignees,  could 
not  have  it  without  the  assistance  of  the  Court.  In  this  case  the  plaintiff 
comes  to  get  it  from  the  administrator,  contrary  to  the  plainest  equity  between 
him  and  her  husband.  There  is  no  instance  of  a  bill,  by  the  wife  against  her 
r  fsqifil  ^^^^^^^?  *^  hvLYQ  *the  property  settled  to  her  separate  use ;  which  is 
L  -"  the  object  of  this  bill.     This  property,  though  subject  to  the  equity 

of  the  wife,  is  the  property  of  the  husband  :  Packer  v.  Wyndham} 

The  Solicitor- General,  in  reply. — Pacher  v.  Wyndham  has  nothing  to  do 
with  this  case.  The  wife  being  dead,  and  without  issue,  the  question  arose 
between  the  assignees  of  Mr.  Packer,  and  the  next  of  kin  of  Mrs.  Packer; 

1  Prec.  Ch.  412. 
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and  it  was  insisted  that,  if  the  agreement  had  been  carried  into  execution, 
Mr.  Packer  would  have  been  entitled  to  the  money :  and  she  having  been 
provided  for  during  her  life,  and  being  dead,  and  not  having  left  any  children, 
the  purpose  for  which  the  Court  laid  its  hand  upon  the  property,  to  secure  a 
settlement,  was  at  an  end.  The  rule  is  clearly  laid  down  in  March  v.  Sead^ 
and  it  is  now  a  settled  rule,  that  if  a  husband,  in  right  of  his  wife,  becomes 
entitled  to  any  sum  exceeding  £200,  this  Court  will  not  permit  him  to  have  it 
without  a  reference  to  the  Master,  for  the  purpose  of  a  settlement,  unless  the 
wife  consents  that  it  shall  be  paid  to  her  husband.  The  rule  is  clear,  that, 
wherever  the  husband  becomes  entitled  to  sue  in  right  of  his  wife,  she  must 
consent  that  he  shall  have  it,  or  he  is  under  the  necessity  of  making  a  settle- 
ment, unless  the  Master  is  of  opinion  that  the  settlement  already  made  by  the 
husband  is  such  as  to  answer  all  the  purposes  of  the  wife.  Packer  v.  Wynd- 
ham  is  mentioned  by  Lord  Hardwicke  in  Bates  v.  Dandy ^^  as  consisting  of 
many  particular  circumstances.  Worrall  v.  Marlar  has  determined,  that  the 
wife  may  file  the  bill  by  her  next  friend ;  and  there  can  be  no  doubt,  that  this 
plaintiff  has  an  interest  that  will  enable  her  to  file  such  a  bill  for  the  purpose 
of  having  her  property  ascertained.  Lord  Elibank  is  passive.  It  is  true,  if 
he  had  assigned  this  to  Montolieu,  that  might  have  bound  the  plaintiff;  but 
he  has  not  done  so.  This  administrator  stands  in  the  character  of  trustee,  and 
has  no  right  to  object,  merely  for  his  own  advantage.  If  this  bill  should  be 
dismissed  the  defendant  would  not  be  discharged,  but  on  the  death  of  Lord 
Elibank  the  right  would  survive,  and  she  might  file  *a  new  bill.  I*  p  ^q  t^-n 
is  not  like  a  release.  If  a  proper  settlement  has  not  been  made,  there  •-  ^ 
must  be  a  proposal  laid  before  the  Court,  as  in  Worrall  \.  Marlar.  That 
must  be  made  by  the  husband,  not  by  Montolieu,  who  has  no  more  right  than 
any  other  creditor. 

Lord  Chancellor  Loughborough.' — I  wish  to  consider  this  case. 


*  Lord  Chancellor  Loughborough. — The  only  difficulty  I  had  in  this 
cause  was  upon  the  form  of  the  suit :  whether  a  married  woman,  by  her  next 
friend,  could  be  the  plaintiff  in  this  court. 

With  respect  to  the  point  made  by  the  answer  of  Montolieu,  that  he  had  a 
right  to  retain  against  the  debt  of  the  husband,  being  possessed  of  the  fund  as 
administrator,  and  the  wife  being  one  of  the  next  of  kin,  I  am  very  clearly  of 
opinion  the  defendant  had  no  right  to  retain.^  The  administrator  is  trustee 
for  the  next  of  kin :  the  plaintiff  being  one  of  them,  if  she  has  an  equity 
against  her  husband  with  regard  to  his  money,  that  equity  will  clearly  bar  any 

1  3  Atk.  720.  ' 

2  2  ^tk.  207.  See  statement  of  Bates  v.  Dandy,  from  Eeg.  Lib.,  1  Russ.  33,  n.,  and  a 
note  of  Lord  Hardwicke's  judgment,  3  Russ.  72,  n. 

5  Afterwards  Earl  of  Rosslyn.  4  ^ob.  19th,  1801. 

^  See  also  Carr  v.  Taylor,  10  Yes.  574;  Ex  parte  Blagden,  2  Rose,  294;  Ex  parte 
OTerrall,  1  G.  &  J.  347. 


458  wife's   equity    to    a    settlement. 

right  of  retainer  he  can  set  up  to  the  property,  of  which  he  became  adminis- 
trator. 

With  respect  to  the  only  difficulty  I  had  upon  the  point  of  form,  if  she  is 
entitled,  and  there  is  no  way  of  asserting  her  right  against  her  husband,  except 
by  a  bill,  that  objection,  I  think,  does  not  weigh  much.  If  the  defendant, 
Montolieu,  had  done  what  would  have  been  the  natural  thing  and  the  right 
thing,  and  what  he  certainly  would  have  done  but  for  his  own  interest,  he 
would  have  been  the  plaintiff,  desiring  the  Court  to  dispose  of  the  fund,  and 
for  her  benefit,  to  protect  her  interest  in  it.  Then,  upon  all  the  circumstances, 
it  is  very  clear,  if  it  had  come  before  the  Court,  it  would  have  been  matter  of 
course  to  have  pronounced  upon  her  equity  upon  the  bill  of  the  administrator, 
praying  that  the  money  in  his  hands  might  be  properly  disposed  of ;  and  I 
would  not  have  suffered  this  money  to  be  paid  to  Lord  Elibank,  without  making 
r  *^4.8T  ^  pi'ovision  for  her,  for  the  provision  upon  her  marriage  *was  clearly 
'-  not  adequate  to  her  fortune ;  and  it  is  clear  that  provision  was  made 

upon  the  expectation,  that,  by  circumstances  to  occur  in  his  family,  there 
would  be  an  opportunity  to  do  better  for  her  at  a  future  period.  The  diffi- 
culty was,  that  it  is  very  unusual  in  point  of  form — the  bill  coming  on  the 
part  of  the  wife,  instead  of  the  husband. 

Declare,  that  the  defendant  Montolieu  is  not  entitled  to  retain,  in  satisfac- 
tion of  the  debt  due  from  the  defendant  Lord  Elibank  to  him,  but  that  the 
distributive  share  of  Lady  Cranstown's  fortune,  accruing  to  the  plaintiff,  as 
one  of  her  next  of  kin,  is  subject  to  a  farther  provision  in  favor  of  the  plaintiff 
and  her  children,  the  settlement  made  upon  her  marriage  being  inadequate  to 
the  fortune  she  then  possessed.  Refer  it  to  the  Master  to  take  the  accounts, 
and  to  see  a  proper  settlement  made  upon  the  plaintiff  and  her  children,  regard 
being  had  to  the  extent  of  her  fortune  and  the  settlement  already  made  upon 
her. 


MURRAY  V.  LORD  ELIBANK. 

JUNE  6.     JULY  30,  31,  1804. 
REPORTED  10  VES.  84. 

Right  of  children  to  a  provision  out  of  the  property  of  their  mother ^  under  a 
decree  directing  a  settlement  hy  the  husband  on  her  and  her  children^  not- 
withstanding her  death  before  the  report. 

Demurrer  to  the  bill  of  the  children  was  overruled. 

The  bill  filed  by  the  infant  children  of  Lord  Elibank,  stating  the  proceed- 
ings in  the  cause  Lady  Elibank  v.  Montolieu,  and  the  decree,  directing  the 
Master  to  approve  a  proper  settlement  to  be  made  by  the  defendant  Lord  Eli- 
bank on  the  plaintiff,  Lady  Elibank,  his  wife,  and  her  children  by  him,  regard 
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being  had  to  the  extent  *of  her  fortune  and  the  settlement  already  r  5^040-1 
made  upon  her  by  Lord  Elibank. 

The  bill  farther  stated,  that  before  any  report,  Lady  Elibank  died  intestate ; 
and  prayed  that  it  may  be  declared,  that  the  plaintiiFs  and  the  defendant 
Alexander  Murray,  another  child  of  Lord  and  Lady  Elibank,  have,  under  the 
decree  of  the  19th  February,  1801,  a  right  to  have  a  provision  made  for  them 
out  of  the  said  one-fourth  of  the  personal  estate  of  Lady  Cranstown ;  and  that 
it  may  be  referred  to  the  Master  to  approve  of  a  proper  settlement  to  be  made 
by  the  defendant  Lord  Elibank  upon  the  plaintiffs  and  the  defendant  Alexan- 
der Murray,  being  all  the  children ;  regard  being  had  to  the  extent  of  the 
fortune  of  Lady  Elibank,  and  the  settlement  already  made  by  Lord  Elibank. 

To  this  bill  the  defendant  Montolieu  put  in  a  demurrer. 

Mr.  Alexander  and  Mr.  Coohe,  in  support  of  the  bill. — The  question  is, 
whether  the  children  are  entitled  to  sustain  a  supplemental  suit,  so  as  to  have 
the  benefit  of  the  decree.  This  right  is  purely  a  creature  of  the  courts  of 
equity  of  this  country.  Upon  principle,  why  should  the  interest,  given  by  the 
decree  to  particular  persons,  beyond  the  interest  of  the  parent,  depend  upon 
the  accident  of  death  ?  But  the  interest  of  the  children  rests  most  safely  on 
the  uniform  practice.  In  Rowe  v.  Jackson,^  it  was  said  by  Mr.  Madocks,  and 
assented  to  by  the  Court,  that,  where  a  husbaijd  sues  for  his  wife's  fortune, 
and  is  decreed  to  make  a  proposal  for  a  settlement,  and  the  wife  dies,  the  hus- 
band shall  be  compelled  to  carry  it  into  execution  for  the  children ;  and  he 
cited  a  manuscript  case  for  that,  and  observed,  that  the  same  thing  was  said 
by  Lord  Thurlow,  in  1779,  upon  a  motion  by  Mr.  Mansfield ;  but  it  is  other- 
wise if  the  wife  dies  before  the  decree.  It  is  now  decided,  that  the  creditors 
of  the  husband  are  exactly  in  the  same  situation.  An  order  was  made  by 
Lord  Alvanley,  enforcing  the  equity  for  the  children,  after  the  death  of  the 
wife,  even  against  the  assignment  of  the  husband.  It  does  not  appear  whether 
the  husband  had  ^carried  in  a  proposal  before  the  death  of  the  wife,  r:j=ocrv-j 
or  before  the  assignment ;  but  that  cannot  make  a  difference,  as  the 
mere  proposal  could  not  bind  more  than  the  decree,  in  obedience,  to  which  it 
is  made.  The  rule  is  now  clearly  settled,  that  the  children  have,  through 
their  mother,  an  interest  in  her  fortune.  The  uniform  language  of  the  Court 
is,  that  the  husband  shall  go  before  the  Master,  and  lay  proposals  for  a  settle- 
ment upon  the  wife  and  children.  It  appears,  from  Hearle  v.  Greenhank,^ 
that  Lord  Hardwicke  so  considers  it,  and  seems  to  think  that  a  decree  might 
be  made  after  the  death  of  the  wife,  the  children,  even  after  her  death,  having 
a  right*  against  the  father  for  a  provision.  But  here  is  a  decree,  establishing 
this  right  of  the  children  in  the  life  of  the  wife,  and  the  settlement  is  to  be 
considered  as  made  at  the  date  of  the  decree,  and  in  the  nature  of  an  agree- 
ment sanctioned  by  the  Court,  giving  the  husband  the  fortune  upon  terms. 
In  Martin  v.  Mitchell,  the  case  before  Lord  Thurlow  in  1779,  the  Court,  after 

1  2  Dick.  604,  stated  also  from  a  manuscript  note  of  Mr.  Romilly. 

2  3  Atk.  695.     See  page  717. 


460  wife's    equity    to    a   settlement. 

the  death  of  the  wife  before  a  settlement,  carried  the  proposal  into  execution 
against  an  assignment  to  a  creditor. 

Mr.  Richards  and  Mr.  W.  Agavj  in  support  of  the  demurrer. — In  the  case, 
either  of  a  sum  of  money,  the  property  of  a  married  woman,  which  belongs  to 
her  husband  in  her  right,  or  a  bond  or  note,  a  chose  in  action,  or  what  Lord 
Alvanley  called  a  chose  in  equity,  which  the  husband  may  recover,  but,  if  he 
does  not,  will  survive,  the  debtor  may  pay  the  husband  who  may  release  him. 
It  is  his  property,  subject  to  the  contingency  of  survivorship.  A  court  of 
equity  will  not  assist  him,  unless  he  will  make  a  settlement ;  but,  if  the  wife 
does  not  desire  a  settlement,  the  Court  will  not  make  one  for  her )  and  it  has 
been  held,  that  the  Court  cannot  refuse  to  the  wife  the  power  of  giving  the 
property  to  her  husband.  It  is  the  property  of  the  husband,  to  be  extended 
to  the  wife  and  children,  if  she  thinks  fit ;  but  the  Court  would  not,  upon  her 
desire  in  court,  permit  her  to  give  it  to  any  one  else,  as  she  might,  if  it  was 
hers,  independent  of  the  equity  the  Court  attaches  upon  it.  Having  not  the 
r*85n  P^op^^^y?  ^^^  ^^  *equity  only,  she  has  no  interest  to  give  up.  There 
is  no  analogy,  therefore,  to  the  case  of  a  fine,  in  which  an  interest 
does  pass.  The  trustee  is  justified  in  paying  the  husband ;  but,  if  the  wife 
had  an  interest  in  it,  he  would  be  answerable  for  that  to  her. 

But,  supposing,  the  wife  to  have  some  interest,  can  the  children  have  any  ? 
If  she  is  dead,  they  cannot  come  here  for  a  settlement :  Scriven  v.  Tapley} 
It  is  said  the  Court  has,  by  the  decree,  given  them  an  interest.  They  were 
not  parties  before  the  Court  at  the  time  that  decree  was  made.  They  have 
no  more  interest  in  the  property  than  a  stranger  -,  but  are  considered  by  the 
Court  in  a  manner  comprehended  in  the  mother,  while  she  exists,  who  is  there- 
fore allowed  to  extend  her  plan  of  provision  to  them,  but  not  as  distinct  and 
separate  objects,  having  an  interest  independent  of  her.  Suppose  Lady  Eli- 
bank  had  waived  the  order  for  a  settlement,  and  desired  the  money  to  be  paid 
to  her  husband,  the  Court,  considering  the  equity  hers,  would  have  held,  that 
she  might  disappoint  her  children.  The  proposal,  not  completed  and  carried 
into  execution  by  the  Court,  is  only  an  off"er;  and,  if  the  wife  dies  before  it  is 
carried  into  execution,  the  husband  is  remitted  to  his  legal  right.  In  all  these 
cases,  everything  is  given  with  reference  to  the  wife — nothing  independent 
of  her.  Only  two  authorities  are  produced  for  making  any  order  for  the 
benefit  of  the  issue  of  the  marriage  after  the  death  of  the  wife ;  the  one,  Rowe 
V.  Jachsoiij  a  very  short  note ;  the  other,  an  order,  made  by  Lord  Alvanley, 
upon  petition,  by  some  slip  in  the  absence  of  the  assignees,  who  were  not 
parties,  and  without  even  inquiring  whether  they  had  any  objection  to  it. 
The  property  was  very  small,  which  perhaps  might  have  had  some  influence. 
The  Court  cannot  say  what  proportion  the  wife  would  have  settled  upon  her- 
self, and  what  upon  her  children.  In  Macaulay  v.  Philips,'^  it  was  held,  that 
the  decree  gave  no  interest  to  the  husband,  but  it  survived  to  the  wife ;  and 
Lord  Alvanley  says,  if  she  died,  notwithstanding  his  proposal,  he  would  have 

1  Amb.  509 ;  2  Eden,  337.  2  4  yeg.  15. 
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been  entitled.     That  opinion  was  given  by  Lord  Alvanley  with  great 
*deliberation,  and  takes  the  distinction  between  a  settlement  approved  •-         -« 
by  the  Court  and  a  mere  proposal. 

Lord  Chancellor  Eldon. — There  are  two  points  upon  this  demurrer : 
one  of  form,  the  other  upon  the  merits.  If  the  wife  has  this  equity  for  a 
provision  for  herself  and  her  children  up  to  the  moment  of  the  completion, 
it  is  competent  to  her  to  give  it  to  her  husband.  A  great  variety  of  proceed- 
ings have  occurred,  in  which  the  Master  has  stated,  that,  with  reference  to 
the  point  of  settlement,  the  party  had  waived  it;  and  I  apprehend,  it  will  be 
found  that  she  may,  between  the  period  of  the  order  and  her  death,  waive 
the  benefit  of  that  order.^  The  question  then  is,  if,  between  the  date  of  the 
order  and  her  death,  she  does  not,  by  some  authoritative  proceeding,  express 
an  alteration  of  her  mind,  whether  that  order  is  to  stand  for  the  benefit  of 
the  children.  The  two  decisions  that  have  been  mentioned  are  strong  autho- 
rities for  that.  Let  an  inquiry  be  made  into  the  circumstances  of  those  cases ; 
and,  as  to  the  latter,  whether  the  assignees  of  the  husband  were  heard  or  not. 


I 


^  Mr.  Alexander  J  for  the  plaintifis,  stated  the  case  of  Martin  v.  Mitchell^ 
from  the  Register's  book,  in  which  the  motion  'before  Lord  Thurlow,  in  1779, 
was  made.  In  1777,  a  decree  was  made  for  an  account,  and  that  what  should 
be  found  due  to  Hannah  Fearns  should  be  paid  into  court,  to  her  separate 
account,  with  the  usual  direction  for  a  settlement.  The  sum  of  £3000  was 
by  the  report,  stated  to  be  due,  and  was  carried  over.  After  her  death,  in 
1779,  the  motion,  referred  to  in  Rowe  v.  Jackson,  to  pay  that  sum  to  the  hus- 
band, was  made,  and  refused ;  and  an  order  was  made,  directing  the  husband 
to  go  before  the  Master,  and  execute  the  order  for  a  proposal.  That  proposal 
was  carried  into  eff'ect,  by  petition,  at  the  Rolls ;  and,  under  another  order, 
in  1803,  stating  all  the  proceedings,  the  children  were  paid. 

It  appears  from  these  cases,  that  the  equity  of  the  wife  *does  sur- 
vive to  the  children )  and  their  only  mode  of  availing  themselves  of  •-  -• 
this  interest  is  by  supplemental  bill.  The  case  of  Macaulay  v.  Philips,  is  not 
applicable.  The  dictum  of  Lord  Alvanley  would  have  been  inaccurate,  if 
there  had  been  any  children ;  but  there  were  no  children.  It  amounts  to  no 
more  than  that  the  proposal  did  not  sever  the  joint-tenancy  between  the  hus- 
band and  wife.  If,  as  your  Lordship  has  observed,  the  wife  can  waive  her 
right  under  the  order  for  the  benefit  of  her  children  and  herself,  that  cannot 
affect  a  case  where  she  has  not  waived  it,  and  is  dead. 

Lord  Chancellor  Eldon. — The  question  is,  what  is  the  effect  of  such 
an  order,  as  constituting  a  right  in  the  issue  to  a  provision,  if  the  wife  dies 
without  any  act  done  after  the  date  of  that  order.  If  this  case  had  been 
antecedent  to  the  period  when  the  manuscript  case  to  which  Mr.  Madocks 

1  See  Lloyd  v.  Williams,  1  Madd.  466.  2  juiy  30th,  1804. 
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alluded  was  decided,  it  would  have  been  very  difl&cult,  consistently  with  what 
the  Court  does  with  the  wife's  property,  to  say  there  was  such  a  right  as  is 
now  asserted,  upon  a  proceeding  that  went  no  farther  than  an  order  to  lay  a 
proposal  before  the  Master.  The  husband,  where  he  can,  is  entitled  to  lay 
hold  of  his  wife's  property,  and  this  Court  will  not  interfere.  Previously  to 
a  bill,  a  trustee,  who  has  the  wife's  property,  real  or  personal,  may  pay  the 
rents  and  profits,  and  may  hand  over  the  personal  estate  to  the  husband. 
Lord  Alvanley,  in  Macaulay  v.  Philij^s,  has  laid  down,  that,  after  a  bill  filed 
the  trustee  cannot  exercise  his  discretion  upon  that ;  that  the  bill  makes  the 
Court  the  trustee,  and  takes  away  his  right  of  dealing  with  the  property,  as 
he  had  it  previously.  I  have  heard  that  otherwise  stated  in  this  Court,  at  the 
bar,  at  least.  But  that  case  is  the  last ;  and  I  think,  contains  very  wholesome 
doctrine  upon  that  point.  I  should  have  supposed,  a  decree  made  in  the 
cause  proceeded  upon  the  right  or  equity  in  the  wife  at  the  filing  of  the  bill ; 
for  decrees  are  only  declarations  of  the  Court  upon  the  rights  of  the  parties 
when  they  begin  to  sue.  The  wife  is  entitled  to  call  for  a  declaration,  that 
she  then  *had  a  right  to  a  provision  for  herself  and  her  children ;  and 
L  -J  yet  it  is  clear,  after  such  a  bill  filed,  she  might  come  into  court  and 
consent  to  her  husband's  having  the  fund  entirely  under  his  dominion.  If 
she  does  not,  the  Court,  by  the  decree,  orders  a  proposal  to  be  made  for  a 
settlement  upon  the  wife  and  issue. 

It  has  been  truly  observed,  that  this  doctrine  is  a  mere  creature  of  the 
Coiirt,  founded  altogether  in  its  practice.  The  case  of  Macaulay  v.  Philips, 
proves,  what  I  should  have  had  no  doubt  upon,  that  notwithstanding  that 
order  for  a  proposal,  if  either  party  died  while  it  rested  merely  in  proposal, 
that  would  not  affect  the  right  by  survivorship  as  between  the  husband  and 
wife.  There  were  no  children  in  that  case,  certainly.  It  is  not  unfrequent, 
where  the  Master  makes  his  report  after  a  decree,  for  him  to  state,  that  the 
parties  had  declined  to  lay  a  proposal  for  a  settlement  before  him.  That  has 
occurred  since  I  have  sat  here ;  but,  when  at  the  bar,  I  was  frequently  con- 
cerned in  this  final  arrangement,  that,  notwithstanding  such  order  by  the 
original  decree,  upon  further  directions  the  wife  came,  consenting  that  the 
fund  should  be  taken  out  of  court,  and  was  permitted  to  do  so.  If,  therefore, 
the  issue  have  a  right  against  the  father,  it  is  dependent  altogether  upon  the 
will  of  the  mother.  There  is,  perhaps,  some  difficulty  in  making  all  the  prin- 
ciples of  the  Court,  upon  this  subject  consistent  with  the  notion  of  such  right 
in  the  children ;  but  it  is  not  for  me  to  reconcile  all  these  principles,  if  there 
is  practice  sufficient  to  establish  a  given  course  as  to  that.  In  Rowe  v.  Jack- 
son, (and  I  can,  from  my  own  memory,  confirm  both  accounts  of  that  case,) 
upon  an  application,  where  it  was  necessary  to  consider  whether,  the  wife 
never  having  expressed  any  change  of  opinion  between  the  period  of  the  order 
for  a  proposal  and  her  death,  that  order  gave  the  children  any  right,  Mr. 
Madocks  stated,  that  it  was  not  according  to  the  practice,  after  that  order,  to 
permit  the  husband  to  avail  himself  of  the  death  of  the  wife  to  take  the  fund, 
leaving  the  children  unprovided.     His  authority,  always  considerable,  is  in 
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that  instance  peculiarly  to  be  regarded,  *as  he  referred  to  another  rHcocK-i 
case,  in  which  Lord  Thurlow  was  satisfied  that  such  was  the  rule,  and  ^  -^ 
acted  upon  it.  But  it  does  not  rest  there ;  for  in  a  subsequent  case  it  is  clear 
from  the  Kegister's  Books  that  Mr.  Mansfield,  after  the  death  of  the  wife, 
moved  that  a  sum  of  money  should  be  paid  to  the  husband ;  and  Lord  Thurlow 
refused  that  application,  upon  the  ground  that  che  order  for  a  proposal  on 
behalf  of  the  children  was  an  obstacle.  That  was  followed  by  what  Lord 
Alvanley  did  upon  a  petition ;  whether  regularly  or  not,  will  not  shake  the 
doctrine,  considering  what  had  been  done  before.  In  that  instance,  Lord 
Alvanley  would  not  deliver  out  that  small  sum,  little  more  than  £300,  until 
satisfied  that  there  was  some  provision  for  the  children. 

Taking  all  this  together,  however  numerous  the  difficulties  upon  it,  it  is 
too  much  for  me  to  say,  upon  the  argument  of  a  demurrer,  all  that  has  been 
done  in  the  cases  referred  to  is  to  go  for  nothing,  because  it  is  difficult  to  say, 
ab  ante,  it  should  be  done,  and  that  I  am  to  set  up  a  different  course  of  prac- 
tice. I  agree  also  with  Mr.  Alexander  as  to  the  dictum  of  Lord  Alvanley  in 
Macaulay  v.  Philips,  which  construction  is  necessary  to  make  him  consistent  • 
and  attention  being  given  to  the  circumstance  that  there  were  no  children, 
there  is  no  inconsistency  in  that  case.  The  principle  must  be,  that  the  wife 
obtained  a  judgment  for  the  children,  liable  to  be  waived,  if  she  thought  pro- 
per ;  otherwise,  to  be  left  standing  for  their  benefit  at  her  death. 

Next,  as  to  the  form  :  if  the  children  have  acquired  a  right  by  the  judg- 
ment in  the  former  suit,  it  is  subsequent  to  the  institution  of  the  proceeding 
in  that  suit;  and  unless  they  can  apply  by  petition, 'under  the  liberty  to  apply, 
I  do  not  see  how  they  can,  except  by  supplemental  bill. 

The  demurrer,  therefore,  ought  to  be  overruled.  If,  upon  the  hearing  of 
the  cause,  this  should  turn  out  to  be  wrong,  it  is  infinitely  better  that  it  should 
go  to  the  House  of  Lords  upon  a  full  hearing. 

Demurrer  overruled. 


I 
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Right  oj'  children  to  a  provision  out  of  the  property  of  their  mother,  under  a 
decree  directing  a  settlement  on  her  and  her  children  ;  notwithstanding  her 
death  before  the  report,  no  act  being  done  by  her  to  waive  the  equity. 

In  this  cause,  the  demurrer  of  the  defendant  Montolieu  having  been  over- 
ruled,  answers  were  put  in,  and  the  cause  came  on  to  be  heard. 

Mr.  Alexander  and  Mr.    CooJce,  for  the  plaintiffs,  relied  upon  the  opinion 
expressed  by  the  Lord  Chancellor  upon  the  demurrer. 
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Mr.  Richards  and  Mr.  W.  Agar,  for  the  defendant  Montolieu. — This  is  a 
very  important  and  a  new  question,  which  the  Lord  Chancellor  did  not  pro- 
fess to  decide  upon  the  demurrer.  The  opinions  that  have  been  expressed 
show  the  notion  that  has  prevailed  as  to  the  practice,  but  there  is  no  decisioo 
upon  it.  The  order  by  Lord  Alvanley  would  not  have  been  made  if  the 
Court  had  been  aware  that  the  creditors  were  not  parties,  the  husband  and 
wife  having  assigned  the  fund,  to  secure  a  debt ;  and  it  was  delivered  out  of 
Court  upon  the  statement  that  it  was  very  small,  the  creditors  not  being  par- 
ties, and  no  contest.  The  cases  of  3Iartin  v.  31itchell  and  Rowe  v.  Jackson 
were  also  upon  petition,  and  no  contest.  It  is  true,  this  equity  is  the  crea- 
ture of  this  Court;  it  has  been  held,  both  here  and  by  Lord  Eldon,  that  it 
has  no  analogy  to  a  fine,  and  it  does  not  arise  if  the  husband  gets  the  pro- 
r*S571  P^^*^'  ^^^^  ^^  *^^*  intercepted  in  the  way;  but  if  the  order  of  the 
Court  is  necessary,  either  upon  the  bill  of  the  wife,  which  must  now 
be  admitted,  or  of  the  husband,  the  Court  will  make  him  do  what  is  just ; 
otherwise,  there  is  no  jurisdiction  against  him,  and  he  cannot  be  held  guilty 
of  a  contempt.  He  may  run  his  life  against  hers.  The  Court  goes  no  further 
than  refusing  to  assist  him,  unless  he  will  make  a  provision.  The  Court  does 
not  act  upon  the  interest  of  the  wife ;  for,  if  so,  they  would  give  it  to  her. 
The  Court  has  no  dominion  upon  the  subject,  but  exercises  a  sort  of  arbitrary 
authority,  there  being  no  interest  in  her  in  point  of  law.  The  Court  cannot 
compel  him  to  give  her  an  interest,  but  merely  refuses  to  interfere  in  his 
favor,  except  upon  certain  terms.  There  is  no  doubt  that,  after  a  reference 
directed,  as  to  a  provision  for  the  wife  and  children,  she  may  come  the  next 
day,  and,  by  her  own  act  of  consent,  defeat  that  provision  for  her  children, 
though  without  her  consent  the  Court  would  not  give  the  fund  to  her  hus- 
band ;  but  there  is  no  jurisdiction  to  prevent  her  giving  it  to  him.  Mr.  Jus- 
tice Buller  attempted  it,  and  refused  to  take  the  consent ;  but  Lord  Thurlow 
held,  that  he  could  not  refuse  it,  and,  with  great  reluctance,  gave  the  money 
to  the  husband.  The  power  which  the  wife  has  in  that  way  to  defeat  the  re- 
ference in  favor  of  the  children,  shows  clearly  that  the  reference  is  directed 
upon  her  account,  not  theirs. 

In  the  case  of  Alexander  v.  M^  Culloch^  it  was  never  thought  possible  to 
give  the  property  to  the  wife ;  but  each  came,  from  time  to  time,  to  get  a 
little ;  and  Lord  Thurlow  fed  the  husband  occasionally,  in  order  to  induce 
him  to  make  a  proposal.  But  she  might  have  come  to  give  it  away  to  him  ; 
and,  in  fact,  they  did  at  last  agree,  as  they  did  also  in  Macaulay  v.  Philips.'^ 
The  protection  subsists  only  as  long  as  the  wife  chooses.  When  she  is  gone, 
the  equity,  which  is  attached  to  her,  and  to  her  only,  must  be  gone  also. 
What  interest  can  the  children  have  against  their  father  ?  Are  they  pur- 
chasers as  against  him  ?  He  is  a  purchaser  of  his  wife's  choses  in  action  by 
r*S'S81  *^®  ^^*  ^^  marriage,  completed  by  the  administration.  *What  right 
have  the  children,  as  against  their  father,  to  insist  upon  a  part  of  the 
fortune  ? 

i2yes.jun.  192,  cited.  2  4  Ves.  15. 
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In  Scriven  v.  Ta;pley^  the  Lord  Chancellor  held  this  equity  personal  to  the 
wife,  reversing  a  decree  at  the  Rolls  in  favor  of  the  children.  Bond  v. 
Simmonsj^  also,  is  an  authority  that  the  wife  surviving  is  entitled  to  the 
whole )  and  the  consequence  is,  that  by  her  death  the  equity  is  gone,  and  the 
children  cannot  file  a  bill  to  bring  the  money  into  court.  These  authorities 
outweigh  the  loose  dicta  upon  the  petition,  and  without  contest,  in  favor  of 
this  bill ;  and  it  stands  upon  no  foundation  of  principle. 

Mr.  Alexander,  in  reply. — The  opinion  of  Lord  Eldon  is  expressed  in 
favor  of  this  bill.  It  is  supposed  that  the  plaintiffs  must  contend,  that  this 
equity  would  bind  the  wife  herself,  if  she  chose  to  relinquish  it.  But,  ad- 
mitting that,  notwithstanding  an  order  for  a  settlement,  if  the  husband  dies, 
the  wife  surviving  is  not  bound  to  make  a  settlement,  can  it  be  said,  therefore, 
the  husband  is  not  bound  ?  There  is  no  doubt,  the  equity  is  that  of  the  wife ; 
and  she  may,  in  any  stage,  come  into  court,  and  relinquish  the  equity  both  for 
herself  and  her  children. 

[Master  of  the  Rolls,  (Sir  W.  Grant.) — Down  to  what  time  ?] 

To  the  time  at  which  the  settlement  is  actually  made.  It  is  an  equity,  in 
opposition  to  the  husband's  legal  right,  upon  which  it  is  imposed  as  a  burthen 
in  favor  of  herself  and  those  in  whose  favor  she  may  think  fit  to  apply ;  and 
which  she  may  at  any  period  abandon.  There  is  nothing  inconsistent  in  her 
right  to  relinquish  that  claim,  which  she  has  fen  behalf  of  herself  and  her 
children.  But  after  her  death  the  Court  will  suppose  she  died  with  the  in- 
tention to  insist  upon  it  for  her  children ;  in  whose  behalf  it  shall  subsist  after 
her  death,  unless  expressly  waived  during  her  life.  After  the  order  made  upon 
her  application,  and  not  waived,  which  by  the  event  of  her  death  is  now  be- 
come impossible,  the  right  of  the  children  is  vested ;  the  effect  of  the  order 
being  a  specific  lien  upon  the  particular  fund,  in  respect  of  which  the  husband 
makes  the  *application,  notwithstanding  the  general  terms  of  the  r*qKq-| 
order. 

The  Master  op  the  Rolls,  (Sir  W.  Grant.') — This  case  arises  out  of  the 
case  of  Lady  Elihanh  v.  Montolieu;  by  the  result  of  which  the  right  of  Lady 
Elibank  to  maintain  a  suit  for  a  settlement  against  her  husband  and  the  ad- 
ministrator was  established ;  and  it  was  determined,  that  the  claim  which  the 
administrator  had,  as  a  creditor  of  her  husband,  did  not  stand  in  the  way  of 
her  right. 

The  question  now,  Lady  Elibank  having  died  before  anything  was  done 
under  the  decree,  by  which  the  Master  was  directed  to  approve  a  settlement 
upon  her  and  the  children,  is,  whether  the  children  have  a  right  to  the  benefit 
of  that  decree  ? 

It  is  contended,  on  the  part  of  the  defendant  Montolieu,  that  the  right  to 
demand  a  settlement  is  a  personal  equity,  attaching  to  a  married  woman,  and 
in  no  sense  the  right  of  the  children ;  for,  if  it  were,  the  mother  could  not 
relinquish  it,  as  it  is  admitted  she  may ;  that,  though  the  children  may  derive 

1  Amb.  509;  S.  C,  2  Eden,  337.  2  3  Atk.  20. 
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a  consequential  benefit  from  having  the  settlement  made  upon  their  mother 
extended  to  them,  yet,  when  her  right  is  out  of  the  question,  as  it  is  in  this 
instance  by  her  death,  there  must  likewise  be  an  end  of  theirs.  Upon  the 
other  side  it  was  contended,  that,  when  a  settlement  was,  by  the  decree, 
directed  to  be  made  upon  the  mother  and  the  children,  the  right  of  the 
children  is  so  far  fixed,  that  the  Court  will  recognize  and  carry  it  into  effect, 
notwithstanding  her  death,  provided  no  act  was  done  by  her  to  waive  the 
benefit  of  it.  It  seems  to  be  assumed  in  the  argument,  both  here  and  before 
Lord  Eldon,  that  it  was  competent  to  the  mother  to  waive  the  settlement  at 
any  time  before  it  was  actually  completed ;  that  is,  even  after  a  proposal  given 
in  by  the  husband.  Lord  Hardwicke,  however,  determined  the  contrary  :^ 
stating,  that  though  the  wife  might  give  up  her  interest  in  the  money,  if  she 
pleased,  yet  nobody  could  consent  for  the  children,  which  may  be.  That  does 
r*^fim  ^^*  directly  apply  *to  this  case;  as,  I  believe,  no  proposal  was  laid 
•-  -"  before  the  Master  in  this  case. 

With  regard  to  this  equitable  right  which  a  married  woman  has  in  this 
Court  to  a  provision  out  of  her  own  fortune,  before  her  husband  reduces  it  into 
possession,  it  stands  upon  the  peculiar  doctrine  of  this  Court.  It  is  vain  to 
attempt,  by  general  reasoning,  to  ascertain  the  extent  of  that  doctrine.  We 
must  look  to  the  practice  of  the  Court  itself.  It  is  sufficient  to  say,  the  habit 
of  the  Court  has  always  been  of  itself,  and  without  any  application  previously 
made  by  the  married  woman,  to  direct  an  inquiry,  when  money  hks  been  car- 
ried over  to  her  account,  whether  any  settlement  has  been  made ;  for  the 
money  is  carried  over  subject  to  that  inquiry,  and  the  constant  habit  has  been 
to  direct  a  settlement,  not  upon  the  wife  only,  but  upon  the  children  also.  I 
am  not  aware  that  she  has  in  any  case  been  permitted  to  say  she  claims  a  set- 
tlement for  herself,  but  not  for  her  children.  She  has  the  option  not  to  have 
any  settlement  made ;  but  if  a  settlement  is  to  be  made,  it  is  always  directed 
for  the  benefit  of  the  wife  and  the  children.  When  she  comes  to  give  up  her 
right  to  her  husband,  she  is  examined  whether  she  wishes  for  any  settlement. 
If  she  does  not  desire  any  settlement,  then  the  money  is  paid  to  her  husband. 
If  she  desires  a  settlement,  the  settlement  is  upon  her  and  the  children. 

The  question  has  been  made,  whether  the  children  have  any  substantive 
and  independent  right  to  claim  a  settlement  after  the  death  of  their  mother, 
if  a  settlement  was  not  directed  during  her  life  ?  In  the  case  of  Hearle  v. 
Greenbanh^  Lord  Hardwicke  appears  to  state  that  as  a  doubtful  point;  and 
that  he  conceived  there  was  no  case  determining  that  the  children  have  such 
right.  His  Lordship  seems  not  to  have  recollected  the  case  that  was  before 
him,  Grosvenor  v.  Lane,^  in  which  he  took  notice  of  such  a  decree,  though 
the  question  before  him  was  ilot  upon  the  point.  That  was  the  case  of  the 
second  husband,  endeavoring  to  reduce  his  wife's  fortune  into  possession;  and 
the  Court  directed  a  settlement  upon  the  child,  the  immediate  point  in  the 

1  Anon.,  2  Yes.  6Yl.  See,  however,  Lloyd  v.  Williams,  1  Madd.  466,  in  which  the 
opinion  of  Lord  Eldon  is  recognized  and  approved  of. 

2  3  Atk.  695.     See  page  717.  ^2  Atk.  180. 
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cause  before  Lord  Hardwicke  *turning  upon  the  right  of  the  child  ^  ^orj-i -, 
absolutely  to  the  whole  legacy,  in  consequence  of  an  appropriation  of  '"  -" 

it  by  the  second  husband. 

In  a  subsequent  case,  Scriven  v.  Ta^pley^  Sir  Thomas  Clarke,  as  a  matter 
of  course,  taking  it  as  the  ordinary  equity,  directed  a  proposal  by  the  repre- 
sentative for  a  settlement  upon  the  child,  the  wife  being  dead.  That  part  of 
the  decree,  it  is  true,  was  reversed  by  Lord  Northington ;  but  the  opinion, 
that  children  have  that  equity  in  their  own  right,  and  independent  of  any 
claim  through  the  mother,  prevailed  so  much,  that,  notwithstanding  that 
reversal,  in  a  year  and  a  half  afterwards.  Sir  Thomas  Sewell,  in  Cockel  v. 
FJiijos/  made  precisely  the  same  decree.  Every  one  knows  how  intimately 
Sir  Thomas  Sewell  was  acquainted  with  the  practice  of  the  Court. 

There  is,  therefore,  a  great  deal  of  authority  in  opposition  to  that  decision 
by  Lord  Northington,  in  Scriven  v.  Tapley,  all^weighing  strongly  in  favor  of 
the  right  of  the  children  claiming  under  a  decree  in  favor  of  their  mother; 
for,  if  their  right  to  come  with  an  original  demand  for  a  settlement  upon  them, 
their  mother  having  died  without  demanding  any  settlement,  is  established,  a 
fortiori,  if  she  has  claimed,  and  the  Court  has  directed  a  settlement,  the 
children  must  be  entitled.  As  to  that  there  are  very  few  cases,  but  all  are 
one  way.  The  doctrine,  as  far  as  there  is  any  memorial  of  it,  is  uniform ;  and 
it  is  upon  the  uniform  habitual  doctrine  of  the^Court,  that  you  are  least  likely 
to  find  cases;  and  in  the  cases  that  have  occurred, 'the  Court  has  interposed, 
not  upon  any  controversy  between  the  parties,  but  upon  its  own  doctrine.  In 
Martin  v.  3Iitchell,  the  husband  claimed  the  fund,  and  the  Court  would  not 
permit  him  to  take  it,  but  directed  the  former  order,  for  a  settlement  upon  the 
wife,  to  be  prosecuted.  In  Rowe  v.  Jackson  a  similar  application  appears  to 
have  produced  a  similar  refusal ;  and  both  these  cases  were  before  Lord  Thur- 
low.  No  ground  is  laid  upon  which  I  should  be  induced  to  depart  from  the 
established  doctrine.  We  can  look  nowhere  but  to  the  practice  of  the  Court 
for  the  extent  of  that  doctrine.  Here  we  find  it.  *There  is  no  r  ^icofjo-i 
instance  in  which  the  husband  has  succeeded  in  getting  money  out 
of  court  without  making  a  provision  for  the  children. 

These  plaintiffs,  therefore,  are  clearly  entitled  upon  their  supplemental  bill. 
It  is  not  necessary  to  determine,  whether  they  could  have  got  at  it  by  any 
other  mode. 


By  marriage  the  husband  becomes  entitled  to  receive  the  rents  of  the  wife's 
real  estates  during  their  joint  lives,  and  he  becomes  absolutely  entitled  to  all 
her  chattels  personal  in  possession  and  to  her  chos*es  in  action,  as  debts  by 
obligation,  contract,  or  otherwise,  if  he  reduce  them  into  possession ;  or  if  he 

1  Amb.  509;  2  Eden,  337. 

2  1  Dick.  391.  See,  however,  Lloyd  v.  Williams,  1  Madd.  464,  where  it  appears  that 
the  point  said  to  have  been  decided  by  Lord  Northington,  in  Scriven  v.  Tapley,  did  not 
arise. 
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do  not,  as  administrator  of  his  wife,  if  he  survive  her ;  and  he  becomes  also 
entitled  to  her  chattels  real,  with  full  power  to  alien  them,  though  if  he  die 
before  his  wife,  without  having  reduced  into  possession  her  choses  in  action, 
or  without  having  aliened  her  chattels  real,  they  will  survive  to  the  wife.  See 
Gilb.  Ten.  108;  Co.  Litt.  67,  a.,  300,  a.,  351,  b.,351;  1  Roll.  Ab.  342,  pi.  1; 
Co.  Litt.  185,  b. 

The  husband  acquires  this  interest  in  the  property  of  his  wife  in  considera- 
tion of  the  obligation  which,  upon  marriage,  he  contracts,  of  maintaining  her 
and  his  children  -by  her ;  but  the  common  law  is  defective,  inasmuch  as  it  pos- 
sesses no  means  of  ensuring  the  performance  of  the  duty  imposed  upon  the 
husband,  since,  in  many  cases,  he  might  have  it  in  his  power  to  alien  all  the 
property  to  which  he  is  entitled  jure  mariti,  or  upon  his  becoming  bankrupt 
or  insolvent  it  would  vest  in  his  assignees  for  the  benefit  of  his  creditors,  and 
thus  his  wife,  however  great  may  have  been  her  fortune,  might,  with  her 
children,  be  left  utterly  destitute.  Courts  of  equity  have,  from  a  very  early 
period,  endeavored  to  remedy  this  deficiency  in  the  common  law,  by  giving  to 
the  wife,  in  certain  cases,  a  right  to  a  provision  out  of  her  own  property ;  this 
right  is  called  her  equity  to  a  settlement. 

The  jurisdiction  to  compel  the  husband,  or  those  claiming  under  him,  to 
make  a  settlement  upon  the  wife,  was  first  assumed  in  cases  where  it  was 
necessary  for  them  to  apply  to  the  Court  for  assistance  in  order  to  obtain  pos- 
session of  the  property  o*f  the  wife ;  which  assistance  the  Court,  acting  upon 
the  maxim,  that  he  who  seeks  equity  must  do  equity,  withheld  until  an  ade- 
quate settlement  was  made  upon  the  wife :  Bosvill  v.  Brander,  1  P.  Wms. 
P^o£«q-|  459.  In  consequence  of  this  *origin  of  the  jurisdiction,  it  was 
'-  thought,  that  the  equity  of  a  wife  to  a  settlement  was  confined  to 

those  cases  in  which  the  husband,  or  those  claiming  under  him,  were  plain- 
tiffs. See  Bosvill  v.  Brander ,  14  P.  Wms.  460.  However,  since  the  decision 
of  Lady  Elihanh  v.  Montolieuj  the  wife  has  been  permitted  actively  to  assert 
her  equity  as  a  plaintiff :  Sturgis  v.  Champneys,  5  My.  &  Cr.  105 ;  Eedes  v. 
EedeSj  11  Sim.  569 ;  Hanson  v.  Keating,  4  Hare,  6 ;  and  see  Oshorn  v.  Mor- 
gan, 9  Hare,  434 ;  Newenham  v.  Pemherton,  1  De  Gr.  &  Sm.  644,  in  which 
case  the  Court  refused  to  take  a  bill  off  the  file,  although  it  was  filed  by  an 
infant  plaintiff  in  her  maiden  name  by  her  next  friend,  whereas  she  was  in 
fact  clandestinely  married,  and  the  Court  directed  a  settlement,  although  the 
bill  did  not  expressly  pray  to  that  effect. 

As  against  whom  the  equity  of  a  wife  to  a  settlement  is  binding.'] — The 
equity  of  a  wife  to  a  settlement  is  binding  not  only  upon  her  husband,  but  also 
upon  his  assignees  in  bankruptcy,  under  the  Insolvent  Debtors'  Act,  or  under 
a  general  assignment  for  the  payment  of  his  debts  :  Jewson  v.  Moulson,  2  Atk. 
420;  Burden  Y.  Dean,  2  Yes.  jun.  607;  Pryor  v.  Hill,  4  Bro.  C.  C.  138, 
and  notes  by  Belt;  Oswellx.  Prohert,  2  Yes.  jun.  680;  Sturgis  y.  Champ- 
neys, 5  My.  &  Cr.  97.  It  was,  however,  at  one  time  doubted  whether  it  was 
binding  upon  the  assignee  of  the  husband  for  valuable  consideration ;  but  Lord 
Alvanley,  in  the  case  of  Macaulay  v.  Philips,  4  Yes.  19,  after  fully  considering 
the  authorities,  stated  his  opinion  to  be  in  favor  of  the  claims  of  the  wife. 
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"  Many  cases,"  said  his  Lordship,  ^^  upon  this  point  have  been  before  me, 
which  have  put  me  under  the  necessity  of  considering  very  much  the  rights  of 
the  wife,  and  I  am  clearly  of  opinion  the  doubt  respecting  the  assignment  ^f 
the  husband  for  a  valuable  consideration  of  the  wife's  equitable  interest,  was 
not  well  founded,  (with  the  single  exception,  perhaps,  of  a  trust  of  a  term  of 
years  of  land,)  upon  which,  perhaps,  there  may  be  some  doubt;  but  subject  to 
that,  I  am  clearly  of  opinion  that  an  assignment  for  a  valuable  consideration 
will  not  bar  the  equity  of  the  wife,  and  it  would  be  strange  if  it  did,  since  by 
the  determinations  in  the  courts  of  law,  with  regard  to  an  action  brought 
against  executors  by  the  husband  for  a  legacy  due  to  his  wife,  it  is  determined 
that  an  action  does  not  lie;  and  the  reason  given  is,  that  it  would  totally  defeat 
the  wife's  equity.  It  would  be  whimsical,  then,  that  the  assignment  by  the 
husband  for  valuable  consideration  should  put  the  assignee  in  equity  in  a  better 
situation  than  the  husband  himself  is  in  at  law.  The  guard  of  this  Court  upon 
the  wife's  interest  would  be  very  singular  if  the  husband,  *not  being  ^  *qf»4-| 
entitled  at  law,  might  assign  it  for  a  valuable  consideration  to  another 
person,  who  would  be  entitled  in  equity.  I  am  clearly  of  opinion  it  was  only 
a  doubt,  and  it  never  was  decided,  that  the  husband  could,  by  such  assignment, 
or  any  other  means,  deprive  her  of  her  equity."  See  also  Scott  v.  Spashett, 
3  Mac.  &  a.  599;  Marshall  y.  GihUngs,  4  Ir.  Ch.  Rep.  276. 

It  will  be  seen  hereafter  that  the  doubt  thrown  out  by  Lord  Alvanley,  as  to 
whether  a  wife  is  entitled  to  a  settlement  out  of  her  trust  term,  is  unfounded ; 
the  assignee,  however,  for  value  of  the  husband  has  in  other  cases  (which  will 
be  noticed  hereafter,)  been  considered  to  stand  in  a  more  favorable  position 
than  either  the  husband  or  his  general  assignees. 

Although  an  executor  or  administrator  has  a  right  to  set  off  a  debt  due  to 
the  estate,  from  a  husband,  against  any  legacy  or  share  under  the  intestacy  to 
which  his  wife  is  entitled,  {Hall  v.  Hill,  1  Pru.  &  War.  109,)  the  wife's  equity  to 
a  settlement  is  paramount  to  the  right  of  set-off,  which  cannot  be  enforced  to  the 
prejudice  of  the  wife's  equity  (if  any)  to  a  settlement.  If,  for  instance,  the 
wife  is  entitled  to  have  the  whole  fund  settled  upon  her,  then  the  right  of  set- 
off or  retainer  will  be  completely  barred ;  if  she  has  only  a  right  to  have  part 
of  the  fund  settled,  the  right  of  retainer  or  set-off  will  be  to  that  extent  barred. 
See  Carr  v.  Taylor,  10  Ves.  574;  Ex  parte  Blagden,  2  Hose,  294;  Ex  parte 
aFerrall,  1  G.  &  J.  847;  MMahon  v.  Burdiell,  3  Hare,  97;  5  Hare,  825 ; 
Reeve  v.  Roclier,  1  De  a.  &  Sm.  626;  Lee  v.  Egremont,  5  De  G-.  &  Sm.  848; 
M^  Cormick  v.  Garnett,  2  Sm.  &  Giff.  87.  It  is  presumed  that  Lord  Lough- 
borough^ when  he  observed  in  the  principal  case,  (p.  847,  ante,)  ^^  That  if  the 
plaintiff  had  any  equity  against  her  husband  with  regard  to  the  money,  that 
equity  would  clearly  bar  any  right  of  retainer  that  the  administrator  could  set 
up,"  merely  meant,  that  the  bar  to  the  right  of  retainer  was  co-extensive  with 
the  wife's  equity. 

Out  of  what  property  the  wife  can  claim  her  equity  to  a  settlement.'] — 
Where  the  property  of  the  wife  is  equitable,  and  consequently  not  recoverable 
at  law,  it  is  clear  that  the  husband,  or  his  assignees,  will  only  obtain  it  upon 
the  terms  of  making  a  settlement  upon  the  wife  and  her  children,  if  she  require 
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one  to  be  made :  Milner  v.  Colmery  2  P.  Wms.  639  ;  and  even  where  the  pro- 
perty, though  in  its  nature  legal,  becomes,  from  collateral  circumstances,  the 
subject  of  a  suit  in  equity,  it  appears  that  the  wife's  equity  to  a  settlement  will 
attach.  This  is  clearly  laid  down  in  the  important  case  of  Sturgis  v.  Champ- 
r*^r^l  ^^^^;  ^  ^y-  ^  ^^-  ^^?  where  Lord  Cottenham,  in  a  most  *elaborate 
judgment,  considers  all  the  authorities  upon  the  subject.  In  that  case 
\\lq  provisional  assignee  of  Sir  Thomas  Champneys,  an  insolvent  debtor,  whose 
wife,  Lady  Champneys,  was  entitled /or  her  life  to  real  property,  of  which  the 
legal  estate  was  outstanding  in  mortgagees,  was  obliged  to  file  a  bill  to  make 
his  title  (subject  to  the  incumbrances)  effectual.  Upon  Lady  Champneys 
claiming  her  equity  to  a  settlement,  it  was  contended  that  her  life-interest  in 
the  estates  could  not  be  considered  as  an  equitable  interest  merely  on  the  ground 
that  the  legal  estate  was  outstanding,  and  that  the  Court  had  never  made  a 
provision  for  a  wife  out  of  such  an  interest  as  the  husband  in  that  case  had, 
and  that  it  was  not  established  that  the  wife's  equity  extended  to  the  rents  of 
real  estate.  Lord  Cottenham,  however,  reversing  the  decision  of  Sir  L.  Shad- 
well,  y.  C,  (4  Sim.  82,)  held  the  wife  entitled  to  a  settlement  out  of  the  rents 
of  her  life-estate.  ^'  If,"  said  his  Lordship,  "  the  authorities  support  Lady 
Champney's  equity  as  a  condition  which  this  Court  imposes  as  the  price  of  the 
assistance  which  the  assignee  asks  of  this  Court,  the  nature  of  the  estate  of  the 
wife  in  the  subject-matter  in  contest  does  not  seem  to  be  important. 

"  Upon  a  careful  examination  of  the  authorities,  I  do  not  find  the  time  at 
which  the  Court  did  not  exercise  this  jurisdiction  in  favor  of  the  wife.  In 
Bosvill  V.  Branderj  1  P.  Wms.  458,  in  which  the  wife  was  mortgagee  in  fee, 
and  the  decision  was  against  her,  she  being  plaintiff,  (and  then  a  widow,)  the 
Master  of  the  Rolls,  recognizing  the  rule,  says  that  ^  it  might  have  been  a 
matter  of  different  consideration  if  the  assignee  had  been  plaintiff  in  equity, 
and  desired  the  aid  thereof  to  strip  the  unfortunate  widow  of  all  that  she  had 
in  the  world,  towards  the  doing  of  which  equity  would  hardly  have  lent  any 
assistance.' 

^'  Many  cases  followed,  in  which  the  principle  was  recognized ;  and  in  Burden 
V.  Dean,  2  Ves.  jun.  607,  the  assignees  of  a  bankrupt  husband  filed  a  bill, 
praying  that  they  might  be  entitled,  during  the  joint  lives  of  the  bankrupt 
and  his  wife,  to  the  income  of  certain  freehold,  leasehold,  and  personal  estates, 
to  which  the  wife  was  entitled  for  life ;  upon  which,  the  Master  of  the  Rolls 
said,  '  I  have  no  objection  to  what  they  can  get  at  law,  but  if  they  come  into 
this  Court,  I  will  not  extend  the  arm  of  the  Court  to  give  them  any  other  part 
of  her  property,  without  a  consideration  for  it ;  therefore  let  it  be  referred  to 
the  Master,  that  they  may  lay  proposals  before  him.'  It  was  said  that  the 
order  in  this  case  was  by  consent.  That  I  think  immaterial,  as  it  does  not 
affect  the  observation  of  the  Master  of  the  Rolls,  for  which  alone  the  case  is  of 
any  value. 

r  *^fifil       *"  ^^  Oswell  V.  Prohert,  2  Yes.  jun.  680,  the  husband  having  become 

bankrupt.  Lord  Rosslyn  said,  ^  Where  persons  claiming  in  right  of 

the  husband  are  obliged  to  come  into  an  equitable  jurisdiction,  to  obtain  the 

benefit  of  any  part  of  the  property,  the  destination  of  which  is  for  the  enjoy- 
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ment  of  the  husband  and  wife,  the  Court  will  not  apply  it  to  the  use  of  the 
husband,  leaving  the  wife  to  starve.  Whatever  the  husband  takes  in  right  of 
his  wife,  is,  in  itself,  a  provision  for  the  maintenance  of  both ;'  and  in  Ball  v. 
Montgomery  J  4  Bro.  C.  C.  338,  the  equity  of  the  wife  was  put  upon  the  same 
ground.  In  Brown  v.  Clarh,  3  Ves.  166,  Lord  Alvanley  said,  the  assignees 
of  the  husband  ^  must  make  a  provision  for  the  wife  before  they  can  call  it  out 
of  this  Court/  In  Freeman  v.  Parsley,  3  Yes.  421,  Lord  Rosslyn  directed  a 
provision  for  the  wife  against  the  assignees  of  her  husband  upon  the  same 
principle.  In  Mitford  v.  Mitford,  9  Yes.  87,  Sir  W.  Grant  said,  ^It  is  upon 
the  ground  that  the  assignees  want  its  assistance  to  reduce  the  property  into 
possession,  that  this  Court  imposes  upon  them  the  condition  on  which  alone  it 
would  have  assisted  the  husband  to  obtain  possession.'  In  Wright  v.  Morley, 
11  Yes.  12,  Sir  W.  Grant  said,  '  In  Pryor  v.  Hill,  4  Bro.  C.  C.  139,  it  was 
contended  that  the  equity  of  the  wife  did  not  extend  to  the  case  of  a  life- 
interest,  upon  the  principle  that  the  husband  becomes  absolute  purchaser  of  that 
upon  the  marriage,  in  consequence  of  the  obligation  to  maintain  his  wife 
thereby  contracted.  That  argument,  however,  did  not  prevail.  The  life- 
interest  passes  to  the  assignees,  subject  to  the  ordinary  equity  for  a  settlement.' 
In  Elliott  V.  Cor  dell,  5  Madd.  149,  Sir  J.  Leach,  though  he  thought  that  the 
title  of  a  particular  assignee  of  the  property  of  the  wife  then  in  dispute  was 
good  against  her  claim  to  maintenance  out  of  it>  yet  said,  that  if  the  husband 
had  been  bankrupt,  the  Court  would  have  fastened  upon  his  assignee  the  obli- 
gation of  maintaining  the  wife  out  of  any  property  of  hers ;  which  must  be 
understood  to  assume  the  case  of  the  assignee's  applying  for  the  assistance  of 
this  Court  to  obtain  such  property. 

"  From  these  authorities,  and  many  others  which  recognize  the  same  prin- 
ciple, it  appears  that  the  equity  which  this  Court  administers  in  securing  a 
provision  and  maintenance  for  the  wife,  is  founded  upon  the  well-known  rule 
of  compelling  a  party  who  seeks  equity  to  do  equity  ;  and  it  is  not  possible  to 
conceive  a  case  more  strongly  calling  for  the  application  of  that  rule.  The 
common  law  gives  to  the  husband  the  enjoyment  of  the  life  estate  of  the  wife, 
upon  the  ground  that  he  is  liable  to  maintain  her,  and  makes  no  provision  for 
the  event  of  his  failing  or  becoming  unable  to  perform  *that  duty.  If  ^oQr•^ 
the  life  estate  be  attainable  by  the  husband  or  his  assignee  at  law,  the  L  "^  -^ 
severity  of  this  law  must  prevail ;  but  if  it  cannot  be  reached  otherwise  than 
by  the  interposition  of  this  Court,  equity,  though  it  follows  the  law,  and  there- 
fore gives  to  the  husband  or  his  assignee  the  life  estate  of  the  wife,  yet  it  with- 
holds its  assistance  for  that  purpose,  until  it  has  secured  to  the  wife  the  means 
of  subsistence ;  it  refuses  to  hand  over  to  the  assignee  of  the  husband,  to  the 
exclusion  of  the  wife,  the  income  of  the  property  which  the  law  intended  for 
the  maintenance  of  both.  Upon  the  same  principle,  the  ordinary  interposition 
of  this  Court,  in  compelling  a  settlement  of  the  property  of  married  women, 
was  originally  founded,  although  the  wife  is  permitted  actively  to  assert  her 
equity  as  a  plaintiff;  and  if  such  be  the  principle,  what  difference  can  it  make, 
where  the  assignees  of  the  husband  are  applying  to  this  Court  for  its  assistance 
to  obtain  the  property,  that  the  estate  of  the  wife  is  not  a  trust,  but  that  the 
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recovery  at  law  is  prevented  only  by  the  existence  of  a  prior  legal  trust  estate  ? 
It  happens,  however,  that  in  Oswell  v.  Prohert,  before  referred  to,  the  estate 
of  the  wife  was  the  same  as  in  this  case.  The  testator  had  devised  his  estate 
to  trustees  in  fee,  upon  trust  to  pay  certain  annuities  and  legacies,  and  the 
trustees  were  directed  to  stand  seised  to  the  use  of  his  daughter,  the  wife  of 
the  bankrupt,  for  her  life.  The  estate  had,  indeed,  been  sold  to  pay  the  prior 
charges :  but  it  being  evident  that  the  trust  was  subsisting,  and  the  legal  estate 
in  the  trustee,  the  Court  said,  that  the  assignees  were  in  the  place  of  the  hus- 
band not  maintaining  the  wife,  and  declared  that  a  provision  was  to  be  made 
for  her.'' 

In  Freeman  v.  Fairlie,  11  Jur.  447,  where  a  sum  of  money,  being  rent  of 
real  estate,  (not,  as  it  seems,  equitable,)  to  which  a  husband  was  entitled  jure 
mariti,  was  paid  into  court  by  an  agent,  Sir  L.  Shadwell,  Y.  C,  upon  the 
authority  of  Sturgis  v.  Champneys,  held  that  the  assignee  of  the  husband, 
(who  was  insolvent,)  was  not  entitled  to  it,  without  a  settlement  upon  the 
wife. 

Notwithstanding  the  doubt  thrown  out  by  Lord  Alvanley  in  Macaulay  v. 
PhilipSj  4  Ves.  19,  it  is  now  clearly  settled,  overruling  what  is  supposed  to 
have  been  decided  in  Sir  Edward  Turner's  case,  (1  Ch.  Cas.  307  ;  1  Yern,  7 ; 
see  Sanders  v.  Page,  3  Ch.  Rep.  223,)  that  a  wife  will  be  entitled  to  a  settle- 
ment out  of  her  trust  term  in  land,  not  only  as  against  her  husband,  but  also 
against  his  assignee  for  valuable  consideration.  Thus,  in  Hanson  v.  Keating, 
4  Hare,  1,  where  a  husband  and  wife  assigned,  by  way  of  mortgage,  the  equit- 
able interest  of  the  husband  in  right  of  his  wife  in  a  term  of  years,  the  mort- 
gagee filed  his  bill  against  the  husband  and  wife,  and  the  trustee  of  the  legal 
estate,  for  a  foreclosure  *and  assignment  of  the  term ;  it  was  held  by 
L  -•  Sir  J.  Wigram,  Y.  C,  upon  the  authority  of  Sturgis  v.  GTiampneys, 

although  contrary  to  his  own  opinion  independent  of  that  case,  that  the  wife 
was  entitled  to  a  provision  for  her  life,  by  way  of  settlement,  out  of  the  mort- 
gaged premises.  "  I  am  clear,"  observed  his  Honor,  "  that  I  am  not  bound, 
in  this  case,  to  impose  upon  the  plaintiff  the  terms  required  by  the  defendant, 
only  because  he  is  plaintiff,  (for  that  was  the  argument  at  the  bar.)  The 
question  is,  what  are  the  equitable  rights  of  the  parties,  independently  of 
their  relative  positions  on  the  record  ?  Sir  Edward  Turner's  case,  1  Yern. 
7,  if  it  be  law,  answers  this  question.  Now  it  is  true,  that  some  judges  have 
thought  the  resolutions  in  that  case  questionable ;  but  it  is  equally  true,  that 
they  have  considered  it  as  binding  upon  all  courts  until  the  House  of  Lords 
should  alter  its  own  resolutions ;  Pitt  v.  Hunt,  1  Yern.  18  ',  Jewson  v.  Moulson, 
2  Atk.  417 ;  and  unless  I  am  altogether  under  a  mistake.  Sir  Edward  Tur- 
ner's case  has  always  been,  and  is  at  this  day,  considered  law  by  conveyancers, 
and  is  acted  upon  accordingly.  And  the  more  strong  has  been  the  dissent 
from  the  resolutions  in  that  case,  the  more  do  the  judges  who  express  that 
dissent  affirm  the  authority  of  the  case  by  following  it.  I  believe  the  under- 
standing of  the  profession,  prior  to  the  decision  of  Sturgis  v.  Champneys,  to 
have  been  that  Sir  Edward  Turner's  case  was  in  accordance  with  the  prin- 
ciples of  the  Court :  and  I  advert  to  that  understanding  the  more,  not  only 
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because  the  Yice-Chancellor  of  England  concurs  in  it,  but  because  I  know  tbe 
learned  editor  of  Mr.  Roper's  book  on  the  law  of  Husband  and  Wife  always 
lamented  the  decision  in  Sturgis  v.  Champnei/s,  as  having^  in  his  opinion, 
unsettled  the  law.  In  some  cases  of  mere  personalty  there  is  no  doubt  of  the 
wife's  equity ;  but,  prior  to  Sturgis  v.  Champneys,  the  opinion  of  the  pro- 
fession had,  I  believe,  become  settled,  that  estates  in  land  were  not  subject  to 
the  same  equity,  upon  the  broad  and  important  principle  of  preserving  a  strict 
analogy  between  legal  and  equitable  estates  in  land.  In  the  case  of  Burdon 
V.  Dean,  2  Yes.  jun.  607,  the  order  was  made  by  consent;  and  Lord  Cotten- 
ham  notices  that  circumstance  in  Sturgis  v.  Chamjpneys.  I  shall  not,  how- 
ever, decide  this  case  without  attentively  reading  Sturgis  v.  GTiampneys  in 
private." 

On  a  subsequent  day,  his  Honor,  deciding  in  favor  of  the  wife,  observed, 
"  At  the  close  of  the  argument  in  this  case,  I  stated  what  my  understanding 
of  the  law  was ;  and  I  reserved  to  myself  the  duty  only  of  examining  the  case 
of  Sturgis  v.  Champneys,  to  determine  whether  I  could  act  in  this  case  upon 
my  individual  opinion  as  to  the  law,  without  directly  impugning  the  plain 
tenor  of  Lord  Cottenham's  judgment  in  that  case.  My  opinion  *is,  ^oaori 
that  I  cannot  do  so ;  and,  therefore,  in  deference  to  that  judgment,  I  L  J 

shall  follow  it,  although,  if  that  case  were  out  of  the  way,  I  should  probably 
have  decided  otherwise.  There  would  be  no  difficulty  in  distinguishing  the 
facts  of  this  case  from  those  in  Sturgis  v.  Champneys ;  but  the  reasoning  in 
that  case  would  remain,  and  I  cannot  disregard  it." 

The  estate  of  a  feme  covert  tenant  in  tail  in  possession,  subject  to  a  term  to 
secure  a  jointure,  has  been  held  to  be  equitable  during  the  continuance  of  the 
term,  for  the  purpose  of  entitling  her  to  a  settlement  on  the  bill  filed  by  her. 
See  Wortham  v.  Pemherton,  1  De  G-.  &  Sm.  644.  "  Although,"  said  Sir  J. 
L.  Knight  Bruce,  Y.  C,  in  that  case,  ^'  the  plaintiff  and  her  husband,  or  he 
in  her  right,  may  have  the  immediate  legal  freehold,  there  is  a  legal  title 
which  prevents  the  enjoyment  except  by  means  of  a  court  of  equity,  and  ren- 
ders the  title  to  the  rents  equitable  so  long  as  the  term  lasts ;  and  it  appears 
to  me,  that  the  plaintiff  is  entitled  to  a  settlement  out  of  the  rents  during  the 
joint  lives  of  herself  and  the  husband,  or  until  the  determination  of  the  term ; 
the  remaining  question  being,  whether  if  the  term  shall  by  the  clause  for  ces- 
ser, determine  during  the  joint  lives,  the  settlement  can  endure  beyond  that 
period."  His  Honor  heard  the  plaintiff's  counsel  in  reply  on  this  question, 
and  held  that  the  settlement  could  not  be  made  beyond  the  jointure  term. 

Although  the  Court  might  allow  the  wife  the  income  of  her  property,  it  by 
no  means  follows,  when  the  property  out  of  which  she  claims  a  settlement  is 
in  the  hands  of  a  mortgagee,  that  he  will  be  allowed  by  the  Court,  as  against 
the  assignees  of  the  husband,  what  he  may  have  paid  to  the  wife,  out  of  the 
income  of  the  property.  Thus,  in  Clark  v.  Cook,  (3  De  Gr.  &  Sm.  333,)  a 
husband  and  wife,  by  deed  acknowledged,  demised  freeholds  of  the  wife  to  a 
mortgagee  by  way  of  trust,  the  trusts  being  to  apply  the  rents  and  profits  in 
payment  of  certain  premiums  of  insurance,  and  of  the  interest  on  the  mort- 
gage debt,  and  then  in  reduction  of  the  principal,  until  it  should  be  paid  off. 
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The  husband  took  the  benefit  of  the  Insolvent  Debtors'  Act.  It  was  held  by 
Sir  J.  L.  Knight  Bruce,  Y.  C,  in  a  suit  for  redemption,  instituted  by  the  as- 
signee of  the  husband  against  the  mortgagee,  that  the  latter  was  chargeable 
with  the  surplus  rents  which  he  allowed  to  the  insolvent's  wife  for  her  main- 
tenance. '^  I  cannot  help  suspecting,^'  said  his  Honor,  ^^  that  the  wife  might 
have  had  all  that  has  been  paid  to  her  if  a  proper  application  had  been  made 
to  the  Court.  It  is  a  hard  and  peculiar  case,  and  there  must  be  no  costs  on 
either  side.'' 

Where,  however,  a  person  entitled,  jure  mariti,  to  the  legal  interest  in  lease- 
holds, mortgages  *them,  the  wife  has  no  equity  to  a  settlement  there- 
L  -'  out,  as  against  the  mortgagee  seeking  foreclosure  or  sale,  {Hatchell  v. 

Eggleso,  1  Ir.  Ch.  Rep.  215,)  but  if  the  proviso  for  redemption  in  such  a  case 
is  on  the  re-payment  of  the  sum  advanced,  by  the  husband,  (who  has  become 
insolvent,)  and  his  wife,  the  power  to  redeem  must  be  given  to  her  as  well  as 
the  insolvent's  assignee  :  Hill  v.  Edmonds,  5  De  Gr.  &  Sm.  603. 

Although  it  was  once  doubtful,  it  seems  to  be  now  fully  established,  that  a 
wife  is  entitled  to  a  settlement  out  of  a  life  interest  in  equitable  property  to 
which  her  husband  is  entitled  in  her  right,  as  against  his  assignees,  upon  his 
becoming  hanhrupt  or  insolvent.  Thus,  in  Lumh  v.  Milnes,  5  Yes.  517,  a  wife 
having  a  life  interest  in  the  dividends  of  a  fund,  was  held  entitled  to  a  settle- 
ment as  against  the  assignees  of  her  husband,  who  was  a  bankrupt.  The  same 
was  held,  also,  in  Brown  v.  Clark,  3  Yes.  166,  and  Jacobs  ^.Amyatt,  1  Madd. 
376,  n. ;  and  in  Sturgis  v.  Champneys,  5  My.  &  Or.  97,  which  has  been  already 
given  at  considerable  length.  Lord  Cottenham  held,  that  the  wife  was  entitled 
to  a  settlement  out  of  the  rents  of  lands  devised  to  her  for  life ;  see  also  Vaug- 
han  V.  Buck,  1  Sim.  N.  S.  284. 

The  wife  is  also  entitled  to  a  settlement  or  maintenance  out  of  her  equitable 
life  interest  when  she  is  deserted  by  her  husband.  See  Gilchrist  v.  Cator,  1 
De  Gex  &  Sm.  188,  and  cases  cited  post,  p.  389,  390. 

It  has,  however,  been  held  by  Sir  L.  Shadwell,  Y.  C,  that  the  wife  is  not 
entitled  to  a  settlement  out  of  a  life  interest  when  she  is  living  with  and  is 
maintained  by  her  husband,  who  is  neither  bankrupt  nor  insolvent.  Thus,  in 
Vaughan  v.  Buck,  13  Sim.  404,  a  married  woman,  having  a  life  interest  in  a 
fund  in  court,  presented  a  petition,  praying  that  a  portion  of  the  income,  and 
of  the  arrears  of  it,  might  be  settled  to  her  separate  use.  It  seems  she  was 
living  with  her  husband  and  was  maintained  by  him ;  but,  as  she  alleged,  in  a 
manner  very  inadequate  to  her  fortune,  as  he  was  in  embarrassed  circumstances, 
and  had  no  property  of  his  own,  except  his  wife's  income.  Sir  L.  Shadwell, 
Y.  C,  said,  that  he  could  not  interfere  with  the  right  of  the  husband  to  receive 
his  wife's  income.  They  were  living  together,  and  he  was  maintaining  her  as 
well  as  he  could. 

Nor  is  the  wife,  it  seems,  entitled  to  a  settlement  out  of  property  in  which 
she  has  an  equitable  life  interest,  as  against  a  person  to  whom  her  husband  has 
assigned  it  for  value  previous  to  his  insolvency  or  his  desertion  of  her.  Thus, 
in  Elliott  V.  Cordell,  5  Madd.  149,  the  dividends  of  £9000  Three  per  Cents 
were  given  to  a  married  woman  for  her  life,  with  a  bequest  over.     The  hus- 
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band  and  wife  joined  in  a  sale  of  this  life  interest,  and  the  *husband  ^  h<Q711 
afterwards  became  a  bankrupt.  A  bill  being  filed  by  the  wife  against 
the  purchaser,  insisting  upon  a  provision,  Sir  John  Leach,  V.  C,  held,  that 
she  was  not  entitled  to  one.  ^'  I  find,"  observed  his  Honor,  ^'  no  authority 
for  the  equity  claimed  by  the  wife  as  against  the  particular  assignee,  in  the 
case  of  an  interest  given  to  the  wife  for  her  life ;  and  it  does  not  follow,  as  a 
corollary  or  consequence,  from  any  established  doctrine  of  the  Court.  Where 
an  absolute  equitable  interest  is  given  to  the  wife,  the  Court  will  not  permit 
the  husband  to  possess  it,  without  making  a  provision  for  the  wife,  or  her  ex- 
press consent ;  and  all  who  claim  under  the  husband  must  take  his  interest, 
subject  to  the  same  equity.  But,  where  an  equitable  interest  is  given  to  the 
wife, /or  her  life  only,  this  Court  does  not  permit  the  husband  to  enjoy  it  with- 
out the  consent  of  the  wife,  and  without  making  any  provision  for  her.  It  is 
true,  that  if  the  husband  desert  his  wife,  and  fail  to  perform  the  obligation  of 
maintaining  her,  which  is  the  condition  upon  which  the  law  gives  him  her 
property,  this  Court  will  apply  any  equitable  interest  which  he  retains  for  the 
life  of  the  wife,  either  wholly  or  in  part,  for  the  maintenance  of  the  wife ;  and, 
if  the  husband  becomes  bankrupt,  or  takes  the  benefit  of  an  insolvent  debtors' 
act,  this  Court  will  fasten  the  same  obligation  of  maintaining  the  wife  out  of 
the  property  of  this  description  which  devolves  by  act  of  law  upon  the  general 
assignee  ;  for,  when  the  title  of  such  assignee  -v^ests,  the  incapacity  of  the  hus- 
band to  maintain  the  wife  has  already  raised  this  equity  for  the  wife ;  but  the 
same  principle  does  not  necessarily  apply  to  a  particular  assignee  for  a  valu- 
ahle  consideration,  who  purchased  this  interest  when  the  husband  was  main- 
taining the  wife,  and  before  circumstances  had  raised  any  present  equity  in 
this  property  for  the  wife,  whatever  may  be  the  force  of  general  reasoning  upon 
it.  If,  however,  I  considered  it  to  be  useful,  that  the  same  rule  should  be 
applied  to  the  particular  assignee,  as  to  the  general  assignee,  which  may  be 
doubted,  by  declaring  this  rule  in  the  absence  of  all  direct  authority,  and  of 
all  authority  leading  necessarily  to  the  same  conclusion,  I  fear  that  I  should  not 
be  administering  the  actual  law  of  this  Court,  but  I  should  be  making  a  new 
law,  and  I  cannot  venture  to  assume  such  a  jurisdiction." ' 

Again,  in  Stanton  v.  Hall,  2  Russ.  &  My.  175,  lands  were  devised  to  trus- 
tees upon  trust  to  pay  the  rents  and  profits  to  J.  H.  for  life ;  but,  if  he  should 
attempt  to  assign  the  same,  or  should  commit  an  act  of  bankruptcy,  or  become 
insolvent,  then  upon  trust  to  pay  thereout  to  the  wife  of  J.  H.  an  annuity  of 
£100  during  his  life,  and,  after  his  decease,  an  annuity  of  £30  during  her 
widowhood,  and  upon  certain  other  trusts  for  the  children  of  the  r*o721 
*marriage.  It  was  held,  by  Lord  Brougham,  on  the  authority  of  '" 
Elliott  V.  Cordell,  that  the  annuity  of  £100  not  being  for  the  separate  use  of 
the  wife,  passed  by  the  husband's  assignment  to  a  purchaser  for  value,  and 
that,  as  against  such  purchaser,  the  wife  had  no  equity  for  a  settlement  out  of 
the  annuity. 

The  case  of  Vaughan  v.  BucTc  has,  indeed,  been  disapproved  of  by  Lord 
Langdale,  M.  R.,  in  Wilkinson  v.  Cliarlesworth  and  Marsach  v.  Lyster,  (re- 
ported together,  10  Beav.  324.)     In  the  latter  case,  the  personal  representa- 
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tive  of  a  man  who  died,  leaving  his  wife  surviviug  him,  claimed  to  be  entitled 
to  the  income  of  her  life  estate  in  certain  funds  which  accrued  due  in  his  life- 
time ;  in  the  former  case,  a  cestui  que  trust,  under  an  assignment  made  by  the 
husband,  claimed  to  be  entitled  to  the  interest  which  accrued  due  in  his  life- 
time upon  the  portion  or  portions  to  which  he  was  entitled  in  right  of  his 
wife.  It  was  argued,  that  if  the  husband  maintained  his  wife,  he  acquired 
an  independent  right  to  her  income  accrued  due  in  his  lifetime,  and  that  any 
arrears  passed  to  his  legal  personal  representative  or  assignee,  in  opposition  to 
the  right  of  the  wife.  His  Lordship,  however,  said,  that  the  sums  of  money 
claimed  by  the  cestui  que  trust,  under  the  husband's  assignment,  were  choses 
in  action  of  the  wife,  not  possessed  or  reduced  into  possession  by  the  husband 
when  he  died,  and  he  was,  therefore,  of  opinion,  that  the  wife  became  abso- 
lutely entitled  to  them  by  survivorship.  "  I  have  read,"  observed  his  Lord- 
ship, "  the  papers  with  which  I  have  been  supplied,  in  the  case  of  Vaughan  v. 
Buc/cj  (which  is  reported  in  13  Sim.  404,)  and  also  a  copy  of  the  order  which 
was  made ;  and  if  the  order  was  right,  it  does  seem  to  be  an  authority  for  the 
proposition  stated  and  relied  on  in  the  argument,  that  whilst  the  husband  and 
wife  are  both  living,  the  husband  maintaining  the  wife  is  absolutely  entitled 
to  the  whole  of  her  income,  in  opposition  to  her  claim  to  a  settlement  out  of 
her  life  estate. 

"  As  the  case  occurred  during  the  lives  of  both  husband  and  wife,  it  does 
not  govern  the  point  which  I  have  now  to  consider ;  and  I  should  have  wished 
to  abstain  from  expressing  any  opinion  upon  it ;  but  considering  how  constant 
the  practice  of  the  Court  has  been,  and  how  frequently  the  question  may  be 
raised,  I  feel  it  my  duty  to  say,  that,  notwithstanding  the  case  of  Vaughan  v. 
Buck,  I  must  adhere  to  the  rule  which  I  consider  to  be  established  in  such 
cases."     See  also  Bond  v.  Simmons,  3  Atk.  20. 

In  the  recent  case,  however,  of  Tidd  v.  Lister,  10  Hare,  140,  it  was  held 
by  Sir  George  Turner,  V.  C,  that  a  married  woman  whose  husband  did  not 
maintain  her,  was  not  entitled,  as  against  a  particular  assignee  of  the  husband 
r*S7S1  *^  ^  settlement,  or  maintenance  out  of  the  *income  of  the  real  and 
personal  estate  to  which  she  was  entitled  in  equity  for  her  life.  After 
referring  to  Wright  v.  Morley,  11  Ves.  12,  and  to  the  cases  of  Elliott  v.  Cor- 
dell,  and  Stanton  v.  Hall,  decisions  against  the  right  of  the  wife,  his  Honor 
observed,  "  It  was  strongly  argued  in  this  case,  as  it  was  in  Elliott  v.  Cordell, 
that  there  could  be  no  distinction  between  the  cases  in  which  the  wife  took  a 
life  interest  only,  and  those  in  which  she  took  an  absolute  interest,  in  which 
latter  cases  her  right  to  a  settlement  was  fully  established  against  the  assignee 
of  her  husband  for  valuable  consideration ;  and  that  there  could  be  no  distinc- 
tion between  the  particular  assignee  for  value  of  the  husband,  and  his  general 
assignee  in  bankruptcy  or  insolvency :  but  there  are  distinctions  between  these 
cases  which  cannot  be  disregarded. 

"  In  the  cases  where  the  wife  takes  an  absolute  interest,  the  provision  is  for 
her  and  her  children.  She  cannot  claim  it  for  herself  alone.  In  the  cases 
where  the  wife  takes  a  life  interest,  the  provision  is  for  her  separate  benefit, 
independently  of  the  children,  a  distinction  pointed  out  by  Sir  William  Grant, 
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in  Wright  v.  Morley.  Again,  in  the  cases  wliere  the  wife  takes  an  absolute 
interest,  her  right  to  a  provision  for  herself  and  her  children  is  independent 
of  the  acts  and  conduct  of  her  husband ;  in  the  case  where  she  takes  a  life 
interest  only,  her  right  to  a  provision  for  herself  arises  from  the  non-fulfilment 
by  him  of  his  obligations,  and  is  wholly  dependent  upon  his  acts  and  conduct. 
In  the  cases,  too,  where  the  wife  takes  an  absolute  interest,  the  purchaser 
takes  subject  to  the  well-known  and  settled  equity;  but  where  the  wife  takes 
for  life  only,  the  equity  by  which  it  is  said  the  purchaser  must  be  bound,  may 
not  exist  at  the  time  of  his  purchase,  and  depending  as  it  does  on  the  conduct 
of  the  husband,  may  never  come  into  existence  :  and  in  this  respect,  also,  there 
is  a  great  distinction  between  the  particular  assignee  for  value,  and  the  general 
assignee ;  for  in  the  case  of  the  general  assignee,  the  very  bankruptcy  or 
insolvency  on  which  his  title  is  founded  creates  the  right  against  him.  Con- 
sidering the  question,  without  reference  to  the  authorities,  it  must,  I  conceive, 
resolve  itself  into  this  point :  Ought  a  court  of  equity  in  these  cases,  against 
purchasers  for  value,  to  follow  the  law  which  gives  to  the  husband  the  power 
of  dealing  with  the  income  of  his  wife's  property,  or  ought  it  to  put  in  force 
its  ordinary  rule,  that  ^  he  who  comes  into  equity  must  do  equity,'  the  rule 
on  which,  as  I  believe,  both  the  rights  of  married  women  to  provisions  for 
their  maintenance  and  their  rights  to  settlements  are  founded.  In  determining 
this  point,  the  inconveniences  which  would  ensup  from  the  Court's  acting  upon 
the  rule  to  which  I  have  referred,  must  *not,  I  think,  be  thrown  out  p  ^o^a-i 
of  view.     Purchasers  would  become  involved  in  inquiries  into  the  ^ 

relation  between  husband  and  wife,  the  extent  of  their  other  property,  and 
their  other  means  of  maintenance )  and  the  life  interest  of  married  women 
would  become  incapable  of  being  dealt  with,  whatever  might  be  the  exigencies 
of  the  case.  Looking  to  these  consequences,  and  to  the  distinctions  which  I 
have  pointed  out,  and  not  of  course  intending  the  observations  which  I  have 
made  to  apply  to  a  case  of  fraudulent  alienation  for  the  purpose  of  defeating 
the  claims  of  the  wife,  I  must  confess  myself  unable  to  find- any  clear  principle 

on  which  I  can  dissent  from  the  decisions  to  which  I  have  referred 

Much  reliance  was  placed  on  the  observations  of  Lord  Langdale  in  Wilkinson 
V.  Cliarlesworth ;  but  that  was  a  question  between  the  representative  of  the 
husband  and  the  wife  surviving;  and  Lord  Langdale's  observations  seem  to 
have  been  directed  against  what  had  fallen  from  the  late  Yice-Chancellor  of 
England  in  Vaughan  v.  Buck,  13  Sim.  404,  as  having  indicated  a  doubt 
whether  the  wife  could  in  any  case  be  entitled  to  a  provision  for  maintenance 
out  of  her  life  interest.  His  Lordship  could  not,  I  think,  have  intended  to 
say,  thgtt  in  every  case,  and  as  against  every  person,  she  would  be  so  entitled ; 
for  in  Wright  v.  Morley^  11  Yes.  17,  to  which  he  refers,  Sir  William  Grant 
put  the  wife's  right  to  a  provision  on  the  absence  of  the  husband,  and  his 
having  left  her  unprovided  for,  and  directed  an  inquiry  as  to  these  points 
before  he  could  make  the  order  in  favor  of  the  wife.  Indeed,  I  can  find  no 
case  in  which  a  wife  has  come  to  the  Court  for  such  a  provision  except  under 
special  circumstances;  and  certainly  no  case  in  which  she  has  succeeded  in 
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obtaining  it  against  an  assignee  for  value  of  her  husband."  This  decision 
was,  on  appeal,  affirmed  by  Lord  Cranworth,  C.,  who,  with  reference  to  the 
distinction  in  principle,  supposed  to  rest  between  the  mode  of  dealing  with  the 
purchaser  of  a  wife's  life  interest,  and  the  purchaser  of  her  absolute  interest, 
said,  ^^  that  they  are  altogether  satisfactory  to  my  mind,  I  am  not  prepared  to 
say ;  at  the  same  time  they  are  certainly  not  without  weight,  and  considering 
the  authorities  are  all  one  way,  I  think  it  would  be  very  inexpedient  now  to 
attempt  to  disturb  them."     See  3  De  G.  Mac.  &  G.  857,  870. 

With  regard  to  Elliott  v.  Cordell,  it  is  clear,  since  the  decision  of  Stiffe  v. 
Everett,  1  My.  &  Cr.  37,  that  the  assignment  of  a  life  interest  of  a  married 
woman  in  a  fund  not  settled  to  her  separate  use,  could  not,  in  any  event,  be 
supported  beyond  the  period  of  the  joint  lives  of  the  husband  and  wife. 
Stanton  v.  Hall,  it  will  be  observed,  differed  from  Elliott  v.  Cordell,  inas- 
much as  the  interest  of  the  wife  was  determinable  upon  the  death  of  her 
husband. 

r*S751       ^"^  ^^^^  ^^  entitled  to  a  settlement  out  of  property  to  which  she 
becomes  entitled  before,  as  well  as  out  of  what  she  becomes  entitled 
to  after  marriage :  Barrow  v.  Barrow,  18  Beav.  529. 

The  Court,  however,  cannot  order  a  settlement  to  be  made  of  the  rever- 
sionary personal  property  of  a  married  woman.  The  reason  for  this  is,  that 
the  right  to  the  settlement,  is  an  obligation  which  the  Court  fastens,  not  upon 
the  property,  but  upon  the  right  to  receive  it,  and  if  the  right  attaches  at  all, 
it  must  attach  with  all  its  incidents,  one  of  which  is,  that  the  wife  waiving  it, 
must  waive  it  by  her  consent  in  Court,  which  she  cannot  do  in  the  case  of  re- 
versionary personal  property ;  Oshorn  v.  Morgan,  9  Hare,  432,  434 ;  the 
question,  as  to  whether  a  wife  is  entitled  to  a  settlement  can  only  be  decided, 
when  the  reversionary  property  falls  into  possession  ;  lb. ;  and  see  Taylor  v. 
Austen,  1  Drew.  459,  464 ;  but  see  now  20  &  21  Vict.  c.  57. 

Rights  of  the  children.'] — Whenever  a  woman  insists  upon  her  equity  to  a 
settlement,  it  will  always  be  extended  to  her  children,  and  a  reference  will,  as 
in  Lady  Elihanh  v.  Montolieu,  be  directed  to  ascertain  what  is  a  proper  settle- 
ment to  be  made  upon  her  and  her  children :  Johnson  v.  Johnson,  1  J.  &.  W. 
472. 

The  equity  to  a  settlement,  however,  is  strictly  personal  to  the  wife.  If, 
therefore,  she  dies  before  asserting  her  right,  her  children  cannot  insist  upon 
a  settlement.  Thus,  in  Scriven  v.  Tapley,  2  Eden,  337,  where  a  man  after 
the  death  of  his  wife,  leaving  a  daughter,  filed  a  bill  to  obtain  the  payment  of 
£300,  to  which  his  wife  was  entitled.  Lord  Northington,  reversing  the  deci- 
sion of  Sir  Thomas  Clarke,  M.  R.,  held  that  the  daughter  had  no  equity  to  a 
settlement  out  of  it.  ^^  The  equity  of  compelling  settlements,"  observed  his 
Lordship,  '^  first  arose  upon  the  husband's  coming  to  this  Court  for  assistance. 
It  is  personal  to  the  wife,  and,  if  carried  further,  would  be  attended  with  ill 
consequences  to  creditors.  There  is  no  case  where  the  Court  has  refused 
assistance  to  the  husband,  after  the  death  of  the  wife,  upon  the  terms  of  his 
making  a  provision  for  the  children."     Sir  William  Grant,  it  will  be  observed. 
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when  Murray  v.  Lord  Elihank  came  before  him,  cited  the  decision  of  Sir 
Thomas  Sewell,  M.  R.,  in  Cochel  v.  Phipps,  1  Dick.  391,  in  support  of  the 
decision  of  Sir  Thomas  Clarke,  which  he  seems  to  have  preferred  to  that  of 
Lord  Northington ;  however,  Sir  Thomas  Plumer,  M.  R.,  in  his  elaborate 
judgment  in  Lloyd  v.  Williams,  1  Madd.  464,  said  that,  on  consulting  the 
Register's  book,  he  found  the  point  never  arose  in  Cockel  v.  Phipjps,  and 
that  no  case  had  touched  upon  the  decision  of  Lord  Northington  in  Scriven  v. 
Tapley,  and  that  from  that  time  the  decisions  had  been  uniformly  according 
*to  that  case,  and  that  it  would  indeed  have  been  surprising,  if  so  p  *q7f>-i 
correct  a  judge  as  Sir  Thomas  Sewell  should,  so  soon  after  the  deci- 
sion  in  Scriven  v.  Tapley,  have  acted  in  direct  contradiction  to  it. 

The  wife,  therefore,  may,  at  any  time  before  the  settlement  is  actually  com- 
pleted, waive  her  right  to  it,  and  thus  defeat  the  interests  of  her  children. 
"  That  the  children,''  observes  Lord  Cottenham,  '^  have  no  equity  of  their 
own,  that  it  is  only  the  equity  that  they  obtain  through  the  consent  of  the 
mother,  is  sufficiently  clear  from  the  fact,  that  if  the  mother,  having  attained 
the  age  of  twenty-one,  comes  into  court,  and  consents  that  the  property  shall 
be  paid  over  to  the  husband,  the  Court  will  permit  it  to  be  paid  over,  without 
reference  to  the  interests  of  the  children ;  but  in  no  instance  are  the  children 
permitted  to  assert  an  independent  equity  of  their  own;  and  in  no  instance  has 
that  right  ever  been  permitted  against  the  mother.  It  is  against  the  father 
that  the  Court  exercises  jurisdiction,  to  exclude  him  from  those  rights  which 
the  law  would  otherwise  give  him ;  and  then  the  Court  deals  with  those  rights 
as  between  the  mother,  whose  property  it  is,  and  as  between  the  children  of  the 
marriage,  in  such  a  way  as  may  be  thought  for  the  interests  of  the  family  :'' 
Hodgens  v.  Hodgens,  11  Bligh,  N.  S.  104. 

Sir  Thomas  Plumer,  Y.  C,  in  Lloyd  v.  Williams,  1  Madd.  467,  after  an 
elaborate  review  of  all  the  authorities,  observes,  that  all  the  cases  concur  in 
showing  that  children  have  no  right  to  a  settlement  ^'  independent  of  contract 
or  decree.'^ 

When  the  wife  has  entered  into  a  contract,  or  has  obtained  a  decree  for  a 
settlement,  the  interests  of  the  children  will  not  be  defeated  if  she  die  without 
waiving  it.  Thus,  as  in  Lady  Elibanh  v.  Montolieu  and  Murray  v.  Lord 
Elihank,  where  by  a  decree  a  reference  is  made  to  approve  of  a  proper  settle- 
ment, and  the  wife  dies  without  waiving  it,  (which,  as  before  observed,  she 
can  do,)  her  children  may,  by  supplemental  bill,  claim  the  benefit  of  the  de- 
cree, although  no  proposals  for  a  settlement  may  have  been  made,  and  although 
they  may  not  have  been  mentioned  in  the  decree.  See  Eowe  v.  Jackson,  Dick. 
604;  Groves  v.  Perkins,  6  Sim.  584;  S.  C,  Groves  v.  Clarke,  1  Kee.  132. 
But  if  no  mention  is  made  of  the  children,  the  omission,  if  it  has  been  long 
acquiesced  in,  will  not  be  supplied.  Thus,  in  Johnson  v.  Johnson,  1  J.  &  W. 
479,  where  the  interest  of  a  fund  in  court  was  directed  to  be  paid  to  the  sepa- 
rate use  of  a  married  woman  for  life,  with  liberty  for  those  entitled  on  her 
death  to  apply.  Sir  Thomas  Plumer,  M.  R.,  said,  that  the  Court  ought  to 
have  referred  it  to  the  Master  to  approve  of  a  proper  settlement,  instead  of 
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making  that  order ;  but  that,  as  it  was  made  thirty-four  years  ago,  it  could 
not  then  be  altered. 

r  *S771  *-^°  Lloyd  v.  Williams,  1  Madd.  450,  the  wife  of  a  bankrupt  being 
entitled  to  a  legacy,  she  claimed  her  right  to  a  settlement  out  of  it, 
and  an  agreement  was  thereupon  entered  into  between  the  assignees  and  the 
executor,  whereby,  in  consideration  of  a  sum  to  be  paid  to  the  assignees,  a 
settlement  was  to  be  made  upon  the  wife  and  her  children.  The  bankrupt 
obtained  his  certificate  in  the  lifetime  of  his  wife,  who  died  before  any  settle- 
ment was  made  in  pursuance  of  the  agreement,  leaving  an  only  daughter.  Sir 
Thomas  Plumer,  V.  C,  held,  that  the  death  of  the  mother  did  not  disappoint 
the  claim  of  the  child. 

Even  after  a  bill  has  been  filed  relative  to  property  out  of  which  it  is  com- 
petent for  a  married  woman  to  claim  a  settlement,  if  she  die  before  doing  so, 
her  children  will  not  be  entitled  to  claim  a  settlement.  The  contrary,  indeed, 
was  decided  in  Steinmetz  v.  Halthin,  1  Gr.  &  J.  65 ;  there  a  bill  had  been 
filed  by  trustees  for  the  administration  of  the  trust  property,  and  a  married 
woman,  entitled  to  part  of  it,  died  before  decree,  and  without  having  put  in 
her  answer;  yet  Sir  John  Leach,  Y.  C,  held,  that,  upon  the  bill  being  filed, 
the  equity  of  the  wife  attached  upon  the  property,  and  that  her  death  pending 
the  suit,  without  having  waived  her  equity,  though  before  answer,  gave  to  the 
children  an  immediate  title  to  the  provision  that  the  wife  would  have  acquired 
if  living.  However,  in  De  La  Garde  v.  Lempriere,  6  Beav.  344,  where  a 
bill  was  filed  for  the  administration  of  an  estate,  out  of  which  a  married 
woman,  who  was  made  a  defendant,  was  entitled  to  a  legacy,  a  decree  was 
made  for  taking  the  accounts  and  for  making  certain  inquiries.  The  married 
woman  died  before  the  Master's  report  was  made,  and  without  having  claimed 
any  right  to  a  settlement.  Lord  Langdale,  M.  R.,  held,  that  her  children 
had  no  equity  to  a  settlement.  "  In  this  case,''  observed  his  Lordship,  "  the 
wife  filed  no  bill  claiming  a  settlement,  and  she  died  before  any  order  for  a 

settlement  was  made If  the  case  of  Steinmetz  v.  Halthin  had  been 

followed  by  others,  I  should  have  considered  myself  bound  by  it ;  but  stand- 
ing alone,  and  being,  as  it  appears  to  me,  contrary  to  the  previously  existing 
rules  on  this  subject,  I  do  not  consider  myself  to  be  at  liberty  to  act  upon  it, 
without  considering  the  principle  on  which  it  is  founded. 

"  In  all  cases,  the  equity  of  the  wife  is  personal,  and  it  arises  upon  the 
vesting  of  the  legacy  in  her.  It  may  be  defeated  by  a  voluntary  pay- 
ment of  the  executors  to  her  husband,  who  has  a  legal  right  to  receive 
it,  and  give  a  discharge  for  it.  If  the  payment  is  to  be  made  through 
the  medium  of  the  Court,  her  equity  will  be  enforced  if  she  desires  it,  but  not 
r*^781  ^^■^^^'''^^s®  y  ^^^  ™^y  abandon  it,  in  which  case  her  ^children  can 
claim  nothing,  and,  if  she  claims  it  for  herself,  the  Court  requires  the 
benefit  to  be  extended  to  her  children ;  her  equity,  and  the  equity  of  her 
children,  are  treated  as  one  equity,  to  be  enforced  or  not  at  her  option.  If  the 
equity  were  to  be  considered  as  attached  to  the  property  on  the  filing  of  the 
bill,  it  must,  I  apprehend,  be  considered  for  the  benefit  of  her  children  at  the 
same  time;  but,  if  so,  she  could  not  afterwards  waive  it  for  herself,  because 
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her  equity  and  theirs  are  one ;  and,  as  it  is  admitted  that  she  can  waive  it 
after  the  institution  of  the  suit,  it  seems  to  me  to  follow,  that  it  is  not  an 
equity,  which  upon  the  filing  of  the  bill,  attaches  upon  the  property  for  the 
benefit  of  the  children. 

'^It  is  true  that,  after  the  filing  of  the  bill,  the  discretion  which  the  trustee 
or  executor  had  to  pay  the  wife's  legacy  to  the  husband  is  greatly  altered. 
The  filing  of  the  bill  has,  it  has  been  said,  made  the  Court  the  trustee,  and  if 
the  wife  be  living,  the  Court  will  not  pay  the  wife's  legacy  to  the  husband  if 
she  desires  a  settlement,  or  unless  she  waives  it ;  but,  where  death  has  made 
any  option  on  her  part  impossible,  when  nothing  has  occurred  from  which  it 
can  be  concluded  that  she  has  made  an  option,  there  seems  to  be  no  reason 
why  the  legal  right  of  the  husband  should  not  prevail ;  and  I  am,  therefore, 
of  opinion,  notwithstanding  the  case  of  Steinmetz  v.  Halthiriy  that  in  this 
case  the  wife's  equity  did  not  attach  to  the  property  for  the  benefit  of  the 
children,  on  the  institution  of  the  suit,  or  before  her  death,  but  that  upon  her 
death,  he/ore  decree,  and  he/ore  any  arrangement  for  a  settlement,  her  legal 
personal  representative  became  entitled  to  the  legacy." 

In  Baker  v.  Bayldon,  8  Hare,  210,  a  married  woman,  who  as  one  of  the 
next  of  kin  of  an  intestate  was  together  with  her  husband  made  a  defendant 
in  an  administration  suit,  died  before  putting  in  her  answer  and  therefore 
without  any  opportunity  of  claiming  her  equity  to  a  settlement,  leaving  an 
infant  child,  it  was  held  by  Sir  James  Wigram,  V.  C,  that  the  child  was 
not  entitled  to  a  settlement.  ^'  The  equity  of  the  wife,"  said  his  Honor,  "  is 
not  an  actual  interest,  but  is  a  mere  right  given  to  her  if  she  thinks  fit  to 
claim  it.  It  is  an  equity  which  does  not  arise  until  the  husband  or  some  per- 
son claiming  under  him  applies  for  the  fund ;  and  the  Court  then  inquires 
of  the  wife  whether  she  is  willing  to  forego  the  equity  which  the  Court  gives 
her.  This  is  clearly  the  view  of  the  right  of  the  wife,  and  the  consequence 
of  that  right  to  the  children,  which  was  entertained  by  Sir  Thomas  Plumer 
upon  his  examination  of  the  cases  in  Lloyd  v.  Williams,  (1  Madd.  450,)  and 
the  decision  of  Lord  Langdale,  (i)e  La  Garde  v.  Lempriere,  6  Beav.  344,)  so 
far  as  the  case  before  him  goes,  affirms  the  same  principle." 

*In  Lloyd  v.  Mason,  5  Hare,  149,  a  married  woman,  entitled  to  a  p  H^Qyoi 
legacy  appeared  by  her  counsel  at  the  hearing  of  the  cause,  and  claimed 
her  equity  to  a  settlement  out  of  the  fund-.  The  legacy  was  directed  to  be 
carried  to  the  separate  account  of  the  husband  and  wife.  The  husband  was  a 
bankrupt,  and  his  assignee  sold  his  interest  in  the  legacy.  The  solicitors  for 
the  purchaser,  and  for  the  wife,  agreed  to  refer  the  claim  of  the  wife  to  their 
counsel*;  and  the  counsel  determined  that  she  was  entitled  to  a  settlement  of 
a  moiety,  subject  to  the  costs.  Before  any  further  steps  were  taken  the  wife 
died,  leaving  children.  It  was  held,  by  Sir  James  "Wigram,  Y.  C,  that  the 
husband,  and  those  claiming  under  him,  were,  by  the  steps  which  had  been 
taken,  bound  to  allow  a  settlement  of  part  of  the  fund  upon  the  wife  and  chil- 
dren ;  and  that,  upon  the  death  of  the  wife,  the  children  were  entitled  to  the 
portion  which  would  have  been  settled.  ''  If,"  said  his  Honor,  '^  in  order  to 
decide  this  case,  an  obligation  had  been  imposed  upon  me,  of  deciding  between 
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the  conflicting  opinions  of  Sir  John  Leach  and  Lord  Langdale,  I  should  cer- 
tainly have  taken  a  great  deal  of  time  to  consider  the  matter.  But  I  may,  I 
think,  decide  the  case  without  expressing  an  opinion  upon  that  point ;  and  the 
only  observation  which  it  will  be  necessary  to  make  is  this :  It  appears  that 
the  question,  whether  the  children  can,  after  the  death  of  their  mother,  insist 
upon  her  equity  to  a  settlement,  depends  not  upon  the  question,  whether  the 
mother  was  bound,  but  upon  the  question,  whether  the  father  was  bound.  It 
is  clear,  that  an  order,  referring  it  to  the  Master  to  approve  of  a  settlement, 
binds  the  husband,  though  it  does  not  necessarily  bind  the  wife.  There  may 
be  a  case  in  which  the  wife  is  not  absolutely  bound,  but  in  which,  as  against 
the  husband,  the  children  are  entitled  to  the  benefit  of  the  mother's  equity. 
If  the  husband  is  bound,  the  children  are  certainly  entitled.  The  question, 
whether  the  husband  is,  or  is  not  bound,  must  be  governed  by  the  ordinary 
principles  of  the  Court." 

In  accordance  with  this  opinion  of  his  Honor,  it  is  clearly  settled,  that, 
although  the  husband,  in  the  event  of  his  wife's  death,  is  bound  by  a  contract 
or  decree  for  a  settlement,  yet  the  wife  can,  at  any  time  before  it  is  actually 
made,  waive  her  equity  to  a  settlement.  The  opinion  of  Sir  John  Leach, 
indeed,  was  at  one  time  to  the  contrary.  Thus,  in  Fenner  v.  Taylor ,  1  Sim. 
169,  where  the  husband  of  a  woman  entitled  to  a  fund  in  Court  signed  a  written 
agreement  that  he  would  settle  half  the  wife's  fortune  upon  her.  Sir  John 
Leach,  V.  C,  held,  that  the  wife  could  not  waive  her  right  to  a  settlement,  so 
r  *S801  ^®  *°  defeat  her  children.  "  Where  the  *agreement  of  the  husband,'' 
observed  his  Honor,  ^'  is  carried  into  efi'ect  by  the  execution  of  a  pro- 
per deed,  it  is  not  argued  that  the  wife  can  then  waive  it;  and,  upon  principle, 
and  by  analogy,  it  should  seem,  that  in  equity  there  is  no  distinction  between 
the  agreement  and  the  deed.  Upon  the  whole,  therefore,  I  come  to  the  con- 
clusion that  this  is  an  agreement  which  enures  for  the  benefit  of  the  children, 
and  would  be  executed  in  this  Court  upon  a  bill  filed  by  them,  and  cannot, 
therefore,  be  waived  by  the  wife."  Sir  John  Leach,  however,  was  not  aware 
that  Sir  William  Grant,  M.  R.,  had,  upon  that  identical  agreement,  but  with 
reference  to  another  portion  of  the  fund,  held,  that  the  wife  might,  notwith- 
standing the  agreement,  waive  all  right  of  herself  and  her  children  to  a  settle- 
ment under  it;  and  Lord  Brougham,  approving  of  the  decision  of  Sir  William 
Grant,  reversed  that  of  Sir  John  Leach,  2  Buss.  &  My.  190 :  and  Sir  John 
Leach,  when  the  wife  waived  her  right  to  another  portion  of  the  same  fund, 
allowed  it  to  be  paid  to  her  husband,  but  he  said  that  the  reasons  upon  which 
he  had  formerly  come  to  a  diff"erent  opinion,  (and  to  which  he  still  felt  disposed 
to  adhere,)  appeared  to  him  to  be  of  considerable  weight :  Fenner  v.  Taylor, 
2  Buss.  &  My.  195. 

Upon  the  same  principle  in  Baldwin  v.  Baldwin,  5  De.  G.  &  Sm.  319,  the 
wife  of  a  lunatic  being  entitled  to  a  share  of  the  residue  of  an  intestate's  per- 
sonal estate,  filed  a  bill  against  her  husband,  praying  a  settlement  of  the  fund 
on  herself  and  children.  After  inquiries  in  the  lunacy,  the  committee  were 
authorized  to  assent  to  a  settlement  of  one-half  of  the  fund;  and  by  an  order 
made  in  the  cause  it  was  referred  to  the  Master  to  approve  of  a  settlement. 
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The  Master  accordingly  approved  of  a  settlement,  by  writing  at  the  foot  of  the 
draft,  and  no  further  proceedings  were  had  when  the  lunatic  died.  The  wife 
subsequently  died,  having  by  will  disposed  of  the  whole  fund.  It  was  held 
by  Sir  James  Parker,  V.  C,  that  the  proposals  in  the  Master's  office  had  not 
been  proceeded  with  to  such  a  stage  at  the  time  of  the  lunatic's  death  as  to 
preclude  his  wife  from  retiring  from  the  proposed  settlement ;  and  the  Court 
ordered  the  whole  amount  of  the  fund  to  be  paid  to  the  representatives  of  the 
wife.  * 

But  if  the  wife,  upon  the  bankruptcy  of  her  husband,  established  her  equity 
to  a  settlement,  as  against  the  assignees,  she  will  not  be  allowed  afterwards  to 
waive  it  in  favor  of  her  husband,  so  as  to  defeat  the  rights  of  her  children, 
although  she  might  do  so  in  favor  of  the  assignees :  Barker  v.  Lea,  6  Madd. 
330 ;  Whittem  v.  Sawyer ,  1  Beav.  593. 

As  to  the  amount  of  the  wife^s  'property  to  he  settled."] — "When  the  husband 
is  solvent,  the  amount  to  *be  settled  upon  the  wife  and  children  de- 
pends generally  upon  arrangements  entered  into  between  the  husband  ^  J 
and  wife.  And  as  we  shall  hereafter  state  more  fully  if  he  declines  to  agree 
to  a  settlement,  the  Court  will,  in  general,  if  he  has  been  guilty  of  no  miscon- 
duct, allow  him  to  receive  the  income  of  her  property,  (post,  p.  388.)  The 
amount  however  of  the  wife's  property  which  is  to  be  settled,  is  most  frequently 
discussed  in  Court  when  he  has  become  either  bankrupt  or  insolvent. 

The  rule  in  general  is,  that  one-half  of  the  wife's  property  shall  be  settled 
upon  her,  and  the  other  half  go  to  the  husband  or  his  assignees :  Jewson  v. 
Moulson,  2  Atk.  423  ;  Worrall  v.  Marlar,  1  Cox,  153 )  2  Dick.  647 ;  Brown 
V.  Clark,  3  Ves.  166 ;  Bagshaw  v.  Winter,  5  De  Gr.  &  Sm.  466 ;  and  see 
Dunhley  v.  Dunkley,  2  De  Gr.  Mac.  &  Gr.  396.  But  this  is  a  matter  in  the 
discretion  of  the  Court,  which,  taking  into  consideration  the  amount  of  the 
wife's  fortune  already  received  by  the  husband,  or  any  previous  settlement 
which  may  have  been  made,  may  settle  a  larger  proportion  of  the  fund.  See 
Green  v.  Otte,  1  S.  &  S.  250 ;  Napier  v.  Napier,  1  D.  &  W.  407;  Aubrey  v. 
Brown,  4  W.  R.  425 ;  and  in  Coster  v.  Coster,  9  Sim.  597,  where,  a  husband 
having,  without  sufficient  cause,  separated  from  his  wife,  leaving  her  unpro- 
vided for,  three-fourths  of  a  fund  in  Court,  arising  from  property  bequeathed 
to  the  wife,  was  ordered  by  Sir  L.  Shadwell,  Y.  C,  to  be  settled  on  her  and 
her  issue  generally,  and  the  remaining  fourth  to  be  paid  to  the  husband.  See 
also  Ex  parte  Pugh,  1  Drew.  202 ;  Vaughan  v.  Buck,  1  Sim.  N.  S.  284. 

It  was  at  one  time  laid  down  by  a  very  careful  judge  that  the  Court  would  not 
settle  the  whole  of  the  property  upon  the  wife.  This  was  the  case  of  Beresford 
V.  Hohson,  1  Madd.  362,  there  a  bill  was  filed  by  the  assignees  of  the  husband, 
who  was  a  bankrupt,  to  recover  money  to  which  the  bankrupt  was  entitled  in 
right  of  his  wife.  The  Master,  upon  a  reference,  approved  of  a  settlement  of 
the  whole  of  the  property  on  the  wife  and  children.  Upon  exceptions  being 
taken  to  the  Master's  report,  it  was  argued,  in  support  of  the  settlement,  that 
the  bankrupt  had  committed  felony  by  not  surrendering,  and  that  he  had  aban- 
doned his  wife,  and  lived  in  another  country.  Sir  Thomas  Plumer,  V.  C, 
after  an  elaborate  view  of  the  authorities,  allowed  the  exceptions,  observing, 


484  wife's    equity    to    a    settlement. 

that  it  was  said  that  the  husband  had  committed  a  felony  in  not  surrendering, 
and  that  the  wife  was  separated  from  her  husband,  and  that  grounds  of  com- 
passion were  urged ;  but  the  felony  was  subsequent  to  the  commission,  and  the 
separation  from  the  husband  was  not  constrained,  and  was  long  posterior  to  the 
bankruptcy,  when  all  the  husband's  rights  had  vested  in  his  assignees ;  and, 
r  =''^821  ^^  *^  compassion,  *it  must  be  remembered  that  it  was  due  as  much  to 
^  "^  the  creditors  and  their  families  as  to  the  bankrupt's  wife  and  her  chil- 
dren. That  in  no  case  had  the  Court  given  the  whof^  to  the  wife.  That  the 
question,  in  most  cases,  had  been,  how  much  the  wife  should  have;  and  in 
determining  that,  the  Court  had  exercised  a  discretion,  and  had  not  tied  itself 
down  to  any  precise  rule,  but  had  never  given  the  whole. 

Notwithstanding  the  remarks  of  Sir  Thomas  Plumer,  in  Beresford  v.  Iloh- 
son,  it  is  clear  that  the  whole  fund  will  under  special  circumstances  be  settled. 
Thus  the  whole  of  the  legacy  seems  to  have  been  settled  upon  the  wife,  as 
against  the  assignees  of  her  husband,  who  was  a  bankrupt,  in  Jacobs  y.  Ami/att, 
1  Madd.  376,  which  was  cited  in  Beresford  v.  Hohson.  Again,  in  Brett  v. 
Greenwell,  3  Y.  &  C,  Ex.  Ca.  230,  where  the  husband  had  taken  the  benefit 
of  the  Insolvent  Debtors'  Act,  Alderson,  B.,  said  that  he  did  not  understand 
Beresford  v.  Hohson,  and  held  the  wife  and  her  children  entitled  to  the  whole 
of  the  fund  in  Court,  observing,  that  the  situation  of  an  insolvent  was  very 
different  from  that  of  a  bankrupt ;  that  the  wife  of  an  insolvent  might  be  in 
the  workhouse  with  her  children,  and  yet  if  the  insolvent  afterwards  acquires 
property,  neither  the  wife  nor  the  children  will  be  benefited  by  it,  but  the 
whole  goes  to  the  creditors  j  but  a  bankrupt,  on  the  other  hand,  after  he  has 
obtained  his  certificate,  is  a  free  man.  However,  in  JVapier  v.  Napier,  1  D.  & 
AY.  407,  where  there  was  a  fund  in  Court,  amounting  to  £1000,  the  property 
of  a  married  woman,  whose  husband  had  been  disc}iarged  as  an  insolvent.  Lord 
Chancellor  Sugden  ordered  £600  to  be  applied  for  the  benefit  of  the  wife  and 
her  children,  and  £400  to  be  paid  to  the  assignee,  for  the  benefit  of  the  credi- 
tors; and  his  Lordship  observed,  "that,  in  his  opinion,  Brett  v.  Greenwell 
could  not  be  supported;  for^  however  true  it  was,  as  stated  in  that  case,  that 
there  did  exist  a  difference  as  to  the  operation  of  bankruptcy  and  insolvency 
upon  after-acquired  property,  upon  which  difference  the  decision  there  was 
rested,  yet  there  was  no  distinction  as  to  the  rights  of  assignees  in  the  property 
of  the  bankrupt  or  insolvent  at  the  time  of  the  happening  of  the  bankruptcy 
or  insolvency,  upon  which  rights  the  practice  in  bankruptcy  alone  could  have 
been  founded.  The  assignee  of  an  insolvent  husband  must  take  the  same 
interest  in  the  wife's  choses  in  action  that  the  assignee  of  a  bankrupt  husband 
did.'' 

Lord  Chancellor  Sugden,  however,  in  this  case,  did  not  mean  to  lay  it  down 
as  law  that  in  no  case  could  the  Court  in  its  discretion  settle  the  whole  fund 
upon  the  wife,  but  he  seems  to  have  thought  either  that  the  discretion  was  not 
r  *R8m  *P^operly  exercised  in  Brett  v.  Greenwell,  or  at  any  rate,  that  the  dis- 
tinction as  to  the  rights  of  assignees  in  bankruptcy  and  insolvency  laid 
down  by  the  learned  Baron  in  that  case  was  not  correct,  and  ought  not  to 
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influence  the  mind  of  the  Court  in  the  determining  what  the  amount  of  the 
settlement  should  he. 

It  seems  to  be  clear  at  the  present  day,  that  when  the  husband  has  become 
bankrupt  or  insolvent,  and  has  already  received  a  considerable  fortune  from 
his  wife,  the  whole  fund  will  be  settled.  See  Gardner  v.  Marshall,  14  Sim. 
575,  where  the  husband  had  large  advances  made  to  him  by  his  wife's  father, 
and  had  the  benefit  of  a  provision  made  for  his  wife  by  her  father's  will,  and 
afterwards  became  bankrupt.  Sir  L.  Shad  well,  V.  C,  held  that  the  wife,  who 
had  no  provision  except  the  income  of  a  fund  under  her  uncle's  will,  was  en- 
titled to  have  the  whole  of  that  income  settled  on  her  for  life  for  her  separate 
use,  without  power  of  anticipation.  '^  The  question,''  observed  his  Honor, 
^^  is,  in  effect,  what  settlement  ought  to  be  made  on  the  wife  out  of  the  whole 
property  which  came  hy  her  ?  and  the  sums  that  her  father  advanced  to  her 
husband  were,  in  substance,  though  not  in  form,  part  of  her  fortune." 

So,  also,  the  whole  may  be  settled  when  the  husband  is  insolvent  and  has 
made  no  settlement  on  his  wife,  (^Francis  v.  Brooking,  19  Beav.  347 ;  Scott 
V.  Spashett,  3  Mac.  &  G.  599,)  even  as  against  a  purchaser  for  value  from  the 
assignees  of  the  husband,  (lb.,)  or  as  against  his  own  assignee  for  value,  Jfar- 
shall  V.  Folder,  16  Beav.  249. 

There  will  also  be  a  stronger  disposition  to  settle  the  whole  fund  upon  the 
wife  when  it  is  small  and  barely  sufficient  for  a  provision  for  the  wife  and  chil- 
dren, {In  re  Kincaid's  Trusts,  16  Jur.  106 ;  1  Drew.  326,)  or  where  there 
has  been  misconduct  on  the  part  of  the  husband,  as  where  he  has  deserted  his 
wife  without  leaving  her  the  means  of  support.  Dmikley  y.  Bunldey,  2  Be 
Gex,  Mac.  &  Gr.  o90 ;  In  re  Cutler,  14  Beav.  220 )  Gent  v.  Harris,  10  Hare, 
383:  Layton  v.  Layton,  1  Sm.  &  Giff.  179;  Re  Disney,  2  Jur.  N.  S.  206. 
But  when  negotiations  had  been  carried  on  between  the  parties  for  several 
years,  which  had  involved  the  assignee  in  considerable  expenses,  three-fourths 
only  of  the  fund  instead  of  the  whole  were  settled.  Walker  v.  Drury,  17 
Beav.  482. 

As  to  the  mode  of  settlement.~\ — With  regard  to  the  nature  of  the  settlement 
which  the  Court  will  direct  to  be  made,  it  seems  to  be  clear,  that  in  the  ab- 
sence of  special  circumstances,  the  income  of  a  personal  fund  will  be  given  to 
the  wife  to  her  separate  use  for  life,  and  the  fund  itself  after  her  death  to  her 
children — generally,  '^  to  such  children  as  being  *sons,  should  attain  ^  *'^S4"i 
twenty-one,  or  being  daughters,  should  attain  that  age  or  marry." 
Gent  V.  Harris,  10  Hare,  383,  384 ;  Francis  v.  Brooking,  19  Beav.  349.  And 
if  there  should  be  no  issue,  and  the  wife  survives  the  husband,  to  her  abso- 
lutely; *but  if  the  husband  should  survive  the  wife,  then  in  the  absence  of 
special  circumstances  the  Court  will  not  defeat  the  legal  right  of  the  husband 
but  give  the  fund  to  him,  {Carter  v.  Taggart,  1  Be  a.  Mac.  &  G.  286,  289 ; 
Bagshaw  v.  Winter,  5  Be  G-.  &  Sm.  466;  Watson  v.  Marshall^  17  Beav.  363,) 
or  his  particular  assignee  for  value,  {Carter  v.  Taggart,  1  Be  G.  Mac.  &  G. 
286;  and  see  form  of  Order,  5  Be  G.  &  Sm.  55,)  or  general  assignees,  {Ex 
parte  Pugh,  1  Brew.  202 ;   Gent  v.  Harris,  10  Hare,  383,  384,)  absolutely. 

The  fact  of  the  husband  having  assigned  his  interest,  or  having  become 
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bankrupt  or  insolvent,  or  of  the  wife's  relations  being  in  humble  circumstances, 
will  not  be  considered  as  sufi&cient  reasons  for  deviating  from  the  general  rule, 
so  as  in  default  of  issue  to  give  the  wife  a  general  power  of  appointment,  or  in 
default  of  appointment  to  settle  the  property  to  the  exclusion  of  the  husband 
or  his  general  or  particular  assignees,  upon  the  next  of  kin  of  the  wife.  Car- 
ter V.  Taggartj  1  De  Gr.  Mac.  &  G.  286,  overruling  the  decision  of  Sir  James 
Parker,  V.  C,  5  De  G.  &  Sm.  49 ;  Bagshaw  v.  Winter,  lb.  466. 

In  order  to  avoid  the  expense  of  a  settlement  where  the  fund  is  small,  it 
will  be  ordered  to  be  brought  into  court,  {Bagshaw  v.  Winter,  5  De  Gr.  &  Sm. 
468,)  if  not  there  already,  and  the  Court  will  direct  the  dividends  to  be  paid 
to  the  wife  for  her  separate  use  for  life,  and  either  declare  the  trusts  after  her 
death,  (lb.;  and  see  Watson  v.  Marshall,  17  Beav.  363 ;  and  abstract  of  order 
to  p.  305 ;  Walker  v.  Drury,  17  Beav.  484 ;  Wright  v.  King,  18  Beav.  461 :) 
or  give  liberty  to  the  persons  entitled  at  her  death  to  apply.  In  re  Cutler,  14 
Beav.  220,  222. 

Waiver  of  settlement.'] — If  a  woman  wish  to  waive  her  equity  to  a  settle- 
ment, her  consent  to  her  husband  having  her  property  must  be  formally  taken 
upon  her  examination  in  court,  or  under  a  commission  issuing  from  the  Court, 
(Seton  on  Decrees,  322,  2nd  edit. ;)  or  from  a  competent  court  in  a  foreign 
state.     See  Campbell  v.  French,  3  Yes.  323. 

But  in  general,  if  the  wife  is  abroad,  her  consent  must  be  taken  by  commis- 
sion :  Tashurgh's  case,  1  V.  &  B.  507.  However,  in  the  case  oi  Minet  v.  Eyde, 
2  Bro.  C.  C.  663,  it  was  ordered  that  the  married  woman  should  appear  before 
some  of  the  plaintiffs  and  a  magistrate  of  Breda,  to  be  privately  examined  in 
the  French  or  G-erman  language,  as  to  her  consent,  and  the  examination  at- 
P8851  ^^^^^^  ^y  notaries  public,  and  translated  *on  oath.  And  see  Parsons 
^        -'v.  Dunne,  Belt's  Suppl.  to  Yes.  276. 

An  infant  feme  covert  cannot  give  her  consent.  See  Stuhhs  v.  Sargon,  2 
Beav.  596 ;  Abraham  v.  Newcombe,  12  Sim.  566,  overruling  Gullin  v.  Gullin, 
7  Sim.  236.  Nor  will  the  consent  be  taken  until  the  amount  of  the  fund  is 
ascertained,  {Edmunds  v.  Townshend,  1  Anst.  93;  Jernegan  v.  Baxter,  6 
Madd.  32 ;  Sperling  v.  Rochfort,  8  Yes.  180 ;)  except,  perhaps,  where  it  is 
only  liable  to  diminution  by  the  deduction  of  unascertained  costs,  the  taxation 
of  which  has  been  directed  :  Packer  v.  Packer,  1  Coll.  92. 

Where  a  married  woman  consented  to  her  husband  receiving  the  whole 
fund,  being  ignorant  that  the  effect  of  his  previous  insolvency  (of  which  the 
Court  was  not  informed)  would  be  to  give  it  to  his  assignees,  the  Court  ordered 
the  whole  fund  to  be  settled.  A  consent  given  under  these  circumstances  is 
not  such  as  would  have  been  taken,  if  the  Court  had  known  the  facts ;  it  would 
have  inquired  and  fully  explained  the  effect  of  the  consent  to  the  married 
woman.  It  is  not  a  formal  but  a  substantial  objection;  for  it  is  the  duty  of 
the  Court  to  explain  to  a  married  woman  that  she  gets  and  loses  by  her  con- 
sent.     Watson  V.  Marshall,  17  Beav.  363. 

Neither  the  husband,  nor  his  solicitor,  nor  any  person  connected  with  him, 
ought  to  be  present  at  the  examination.     In  re  Bendyshe,  3  Jur.  N.  S.  727. 

Where  the  wife  waives  her  equity  to  a  settlement,  and  consents  to  her  hus- 
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band  having  her  property,  an  affidavit  must  be  made  by  the  husband  and  wife, 
either  that  there  was  no  settlement  upon  their  marriage ;  or  if  there  was  a  set- 
tlement, it  should  be  produced,  and  an  affidavit  made  by  the  husband  and 
wife  that  there  was  no  other  settlement,  and  that  the  settlement  itself  does 
not  affect  the  property  which  the  wife  consents  to  her  husband  having.  See 
Britten  v.  Britten^  9  Beav.  143,  and  note,  and  the  forms  of  affidavits  there 
given. 

Where  the  wife  is  domiciled  in  a  foreign  state,  upon  proof  that  by  the  laws 
of  such  state  her  husband  would  be  entitled  to  the  whole  of  her  property, 
without  making  any  provision  for  her,  the  consent  of  the  wife  will  not  be  re- 
quired by  the  Court,  and  the  fund  will  be  ordered  to  be  paid  to  the  husband, 
without  his  being  required  to  make  any  settlement  upon  her,  (^Sawer  v.  Shute, 
1  Anst.  63 ;  Camphell  v.  French^  3  Yes.  323 ;  Dues  v.  Smithy  Jac.  544  j 
Anstruther  v.  Adair,  2  My.  &  K.  513 ;  In  re  Molyneux  Minors,  5  Ir.  Ch. 
Rep.  346;  M^Cormick  v.  Garnett,  5  De  G.  Mac.  &  Gr.  278;)  or  if  the  pro- 
perty of  the  wife  is  money  to  arise  from  the  sale  of  land,  the  husband  (not 
being  an  alien)  electing  to  take  it  in  an  unconverted  state  may  have  a  convey- 
ance of  it  *to  himself  in  fee :  see  Hitchcock  v.  Clendinen,  12  Beav.  r  HcQCf^n 
534,  where  the  husband  and  wife  were  domiciled  in  Scotland. 

The  proof  of  the  law  in  foreign  states  in  such  cases  being  one  of  fact,  it  will 
not  be  decided  by  authority^  but  by  the  evidence  in  each  case :  M'  Cormick  v. 
Garnett,  5  De  a.  Mac.  &  G.  278. 

Where  it  was  sought  to  have  funds  belonging  to  a  domiciled  Scotch  feme 
covert  paid  out  of  court,  and  a  Scotch  settlement  was  in  existence,  the  Court 
required  the  testimony  of  a  Scotch  Advocate,  to  show  that  it  did  not  affect  the 
fund,  not  being  satisfied  with  the  affidavit  of  a  gentleman  describing  himself 
as  a  "solicitor  practising  in  the  Supreme  Courts  of  Scotland,  Edinburgh.'' 
In  re  Todd,  19  Beav.  582. 

The  consent  of  the  wife  is  not  requisite,  where  the  fund  is  under  £200,  but 
before  payment  it  must  be  shown  that  it  is  not  in  settlement :  Elwortliy  v. 
Wickstead,  IJ.  &  W.  69  ;  Hedges  v.  Clarke,  1  De  Gex  &  S.  354.  It  was  at 
one  time  thought  that  the  wife  was  not  entitled  to  a  settlement,  where  the 
fund  was  under  £200,  {Foden  v.  Finney,  4  Buss.  128 ;)  it  has,  however,  been 
held  by  Sir  John  Romilly,  M.  B.,  that  the  wife,  although  her  consent  may 
not  be  requisite  before  payment  of  a  sum  under  that  amount  to  her  husband, 
is  as  much  entitled  to  a  settlement  out  of  a  small  as  out  of  a  large  sum.  See 
Ee  Cutler,  14  Beav.  220  -,  which  case  has  been  followed  by  Sir  B.  T.  Kin- 
dersley,  Y.  C. ;  see  In  re  Kincaid,  1  Drew.  326. 

A  female  ward  of  the  Court,  married  without  its  authority,  or  in  contempt 
of  it,  will  not  be  allowed  to  waive  her  right  to  a  settlement  out  of  her  own 
property,  {Stackpoley.  Beaumont,  3  Yes.  89  j)  and  the  settlement  will  in 
general  be  much  less  in  favor  of  the  husband  than  in  ordinary  cases,  as  the 
Court  will  attend  principally  to  the  interest  of  the  wife,  and  her  children  by 
that  or  any  subsequent  marriage,  (Stevens  v.  Savage,  1  Yes.  jun.  154;  Chas- 
saing  v.  Parsonage,  5  Yes.  15 ;  Millet  v.  Bowse,  7  Yes.  419 ;  Bathurst  v. 
Murray,  8  Yes.  74 ;    Wells  v.  Price,  5  Yes.  398 ;    Winch  v.  James,  4  Yes, 
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386  ;  Priestly  v.  Lamb,  6  Ves.  421;  Ilahey  v.  Ilahey,  9  Ves.  471 ;  Pearce 
V.  Crutclifieldj  16  Ves.  48 ;  In  re  Healey,  1  C.  &  L.  393 ;  In  re  Anne  Walker ^ 
L.  &  a.  t.  Sugd.  325;  Hodgens  v.  Hodgem,  11  Bligh,  N.  S.  62;  4  C.  &  F. 
323 ;  Birhett  v.  Hibhcrt,  3  My.  &  K.  227;)  especially  when  a  man  of  no  for- 
tune marries  a  ward  without  the  leave  of  the  Court,  with  the  sole  object  of 
getting  possession  of  her  property.  See  Like  v.  Beres/ord,  3  Ves.  506 ;  Ball 
V.  Coutts,  1  V.  &  B.  303. 

In  a  recent  case,  however,  a  ward  of  the  Court,  who  married  without  its 
leave,  though  with  the  consent  of  her  guardian,  was  allowed,  on  coming  of 
r  *'^871  ^S^'  *^  consent  to  her  ^husband  having  her  property  without  his 
'-  making  a  settlement  on  her :  Bennett  v.  Biddies,  10  Jur.  534. 

A  married  woman  cannot  waive  her  right  to  take  her  reversionary  personal 
property  by  survivorship,  (  Oshorn  v.  Morgan,  9  Hare,  432,  434 ;)  whether  it 
might  possibly  vest  in  possession  during  the  coverture,  or  could  only  vest  after 
the  husband's  death  :  Box  v.  Box,  2  C.  &  L.  605 ;  Box  v.  Jackson,  1  Dru. 
482 ;  where  all  the  authorities  on  the  subject  are  reviewed :  but  see  now  20  & 
21  Vict.  c.  57. 

What  ivill  defeat  or  bar  the  wife^s  equity  to  a  settlement. '\ — The  receipt  by 
the  husband  or  his  assignees  of  the  rents  and  profits,  or  a  transfer  of  the  fund, 
will  defeat  the  wife's  right  to  a  settlement ;  and,  as  laid  down  by  Lord  Eldon, 
in  the  principal  case,  ^'  previously  to  a  bill,  a  trustee,  who  has  the  wife's  pro- 
perty, real  or  personal,  may  pay  the  rents  and  profits,  and  may  hand  over  the 
personal  estate  to  the  husband,  but  not  if  the  bill  has  been  filed;  and  if  the 
husband,  or  those  claiming  under  him,  can  obtain  the  property  of  the  wife  by 
an  action  at  law,  equity  will  not  by  injunction  prevent  them  from  doing  so." 
(See,  also,  Milner  v.  Oohner,  2  P.  Wms.  641;  JewsouY.  Moulson,  2  Atk.  420 ; 
Allday  v.  Fletcher,  3  Jur.  N.  S.  422 ;  26  L.  J.  N.  S.  (Ch.)  519.)  But  after 
a  bill  has  been  filed,  trustees  could  not  safely  make  any  payments  to  the  hus- 
band :  Maucaulay  v.  Philips,  4  Ves.  18 ;  De  la  Garde  v.  Lempriere,  6  Beav. 
344,  347. 

But  injunctions,  in  many  instances,  have  been  granted  to  restrain  the  hus- 
band from  proceeding  in  the  Ecclesiastical  Court  for  a  legacy  due  to  his  wife, 
until  he  had  agreed  to  make  a  reasonable  provision  for  her  :  Jewson  v.  Moul- 
son, 2  Atk.  420 ;  Gardner  v.  Walker,  1  Stra.  503 ;  Elibank  v.  Montolieu,  10 
Ves.  90. 

Where  a  married  woman  was  indebted  previous  to  her  marriage,  and  the 
debt  was  proved  under  the  husband's  bankruptcy,  the  debt  being  greater  than 
the  fund,  it  was  held  that  she  was  not  entitled  to  a  settlement,  but  that  the 
whole  fund  should  be  paid  to  the  assignees :  Bonner  v.  Bonner,  17  Beav.  86. 

The  wife's  equity  to  a  settlement  will  be  barred  by  an  adequate  settlement 
having  been  made  upon  her,  but  not  by  an  inadequate  settlement,  unless  it  be 
by  an  express  stipulation  before  marriage.  {Salwey  v.  Salwey,  Amb.  692; 
GarforthY.  Bradley,  2  Ves.  675.)  And  in  a  recent  case,  where  an  adequate 
settlement  had  been  made  upon  the  wife,  the  husband  was  held  to  be  entitled 
to  the  whole  fund,  although  he  was  living  apart  from  his  wife^  they  having 
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separated  by  mutual  consent  and  agreement,  and  no  blame  being  imputed  to 
one  party  more  than  the  other.     In  re  ErsMne's  Trusts,  1  K.  &  J.  302. 

If  the  wife  be  living  in  adultery,  *apart  from  her  husband,  she  can-  p  *qoo-i 
not,  except  under  very  peculiar  circumstances,  {In  re  Lewin's  Trust, 
20  Beav.  378,)  insist  upon  her  equity  to  a  settlement ;  (  Carr  v.  Eastahroolce, 
4  Yes.  146 ;)  but  even  then  it  seems  the  husband  will  not  be  allowed  to 
receive  the  whole  of  her  property,  while  he  does  not  maintain  her.  See  Ball 
V.  Montgomery,  2  Yes.  jun.  191,  in  which  case  Lord  Loughborough  ordered 
the  future  dividends  of  the  fund  to  be  paid  into  court,  subject  to  further  order; 
observing  that  the  wife's  delinquency  was  a  good  ground  for  not  paying  it  to 
her,  but  was  not  a  ground  for  letting  the  husband  receive  the  whole  of  the 
property,  which  being  hers  originally,  was  intended  to  be  his,  partly  to  sup- 
port her. 

Where  both  husband  and  wife  are  living  in  adultery,  it  has  been  held  that 
the  wife  may  claim  a  settlement :    Greedy  v.  Lavender,  13  Beav.  62. 

A  female  ward  of  Court,  married  without  its  consent,  will  not  be  barred 
from  her  claim  to  a  settlement,  although  she  should  be  living  in  adultery : 
Ball  V.  Coutts,  1  Y.  &  B.  302,  304;  In  re  Anne  Walker,  L.  &  a.  t. 
Sugd.  299. 

Wife,  when  allowed  maintenance  hy  Court  out  of  Tier  equitahle  property. 1  — 
If  the  husband  refuse  to  make  a  settlement  upon  his  wife,  the  Court  will  not 
go  so  far  as  to  do  anything  in  diminution  of  his  legal  rights,  so  as  to  take  away 
the  produce  of  his  wife's  property  from  him,  or  prevent  his  receiving  the  inte- 
rest, so  long  as  he  is  willing  to  live  with  and  to  maintain  her,  and  there  is  no 
reason  for  their  being  apart.  The  Court,  however,  will  retain  the  capital,  so 
as  to  give  the  wife  a  chance  of  taking  it  by  surviving  her  husband  :  Sleech  v. 
Thorrington,  2  Yes.  562.  And  see  Oxenden  v.  Oxenden,  2  Yes.  493 ;  Wil- 
liams V.  Callow,  2  Yern.  751. 

This  course,  it  seems,  will  be  adopted  where  a  husband  and  wife  are  entitled 
to  a  fund  as  tenants  by  entireties  :  see  Atcheson  v.  Aicheson,  11  Beav.  485, 
where  a  husband  and  wife  being  entitled  to  a  legacy  as  tenants  by  entireties, 
the  wife  claimed  a  settlement  out  of  the  whole  fund,  the  husband  claimed  that 
a  moiety  ought  to  be  paid  to  him,  Lord  Langdale,  M.  K.,  ordered  the  legacy 
to  be  carried  over  to  the  joint  account  of  the  husband  and  wife;  with  a  direc- 
tion to  pay  the  dividends  to  the  husband  during  their  joint  lives,  with  liberty, 
on  the  death  of  either,  for  the  survivor  to  apply.  ^'  The  joint  interest,"  said 
his  Lordship,  "  given  to  husband  and  wife  in  this  way,  or  the  joint  tenancy 
between  them,  if  it  can  be  so  called,  is  so  modified  by  the  unity  of  the  persons 
in  law,i— the  consequent  rights  of  the  husband  and  wife  by  entireties,  and  the 
contingent  right  of  the  survivor  to  the  whole,  if  not  previously  disposed  of  by 
the  husband, — that  it  does  not  *appear  to  me  to  be  subject  to  the  or-  r^qcq-i 
dinary  incidents  of  joint-tenancy.  And,  it  not  being  ascertainable 
what  belongs  to  the  wife  separately,  or  what  the  husband  is  entitled  to  in  her 
right,  I  am  unable  to  decide  out  of  what  portion  of  the  legacy  a  settlement 
can  be  made  upon  her,  according  to  the  rules  of  this  Court.''  And  see  Attor- 
ney-General V.  Bacchus,  9  Price,  30  ;  11  Price,  547.     But  it  seems  that,  if  a 
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fund,  to  which  the  husband  and  wife  are  entitled  as  tenants  by  entireties,  as 
in  the  case  of  the  legacy  in  Atcheson  v.  AtchesoUj  be  not  brought  under  the 
consideration  of  the  Court,  payment  to  the  husband,  in  the  lifetime  of  the 
wife,  would  be  a  good  payment.  Per  Lord  Langdale,  M.  R.,  in  Atcheson  v. 
Atcheson,  11  Beav.  491 :  and  see  Grute  v.  Locroft,  Cro.  Eliz.  287. 

Where  the  husband  was  a  lunatic,  not  found  so  by  inquisition,  and  the  fund 
was  small,  the  dividends  were  ordered  to  be  paid  to  the  wife  :  Stead  v.  Galley, 
2  My.  &  K.  52. 

In  Bond  v.  Simmonds,  3  Atk.  21,  Lord  Hardwicke  went  so  far  as  to  say, 
that,  where  a  husband  has  received  a  good  part  of  the  wife's  portion,  and  only 
a  small  part  remains,  and  the  husband  is  so  perverse  that  he  will  not  make  a 
competent  settlement  on  the  wife,  the  Court  will  not  only  stop  the  payment  of 
the  residue  of  her  fortune  to  the  husband,  but  will  even  prevent  his  receiving 
the  interest  of  that  residue,  that  it  may  accumulate  for  the  benefit  of  the  wife, 
unless  he  is  starving  for  want  of  maintenance. 

Where,  however,  the  husband  deserts  the  wife,  and  leaves  her  unprovided 
for,  the  Court  will  direct  the  payment  of  the  interest  of  the  wife's  property  to 
her,  until  the  husband  returns  and  maintains  her  as  he  ought  to  do :  Watkins 
V.  Watkins,  2  Atk.  96 ;  Sleech  v.  Thorrington,  2  Yes.  562 ;  Peters  v.  Grote, 
7  Sim.  238;  Rishton  v.  Gohh,  9  Sim.  620. 

It  has  been  before  shown,  that,  according  to  the  decisions  of  the  Court, 
although  a  married  woman,  as  against  the  assignees  of  her  husband  in  bank- 
ruptcy or  insolvency,  is  entitled  to  have  a  settlement  or  maintenance  out  of 
her  equitable  property,  in  which  she  has  only  a  life  interest,  (^Lumh  v.  Milnes, 
5  Ves.  517 ;  Brown  v.  Clark,  3  Yes.  166 ;  Jacobs  v.  Amyatt,  1  Madd.  376,  n.; 
SturgisY.  Champneys,  5  My.  &  Cr.  97;  Vaughan  v.  Buck,  13  Sim.  404; 
Koeber  v.  JSturgis,  22  Beav.  588,)  she,  nevertheless,  cannot  claim  either,  as 
against  the  legal  right  of  her  husband,  not  being  bankrupt  or  insolvent, 
although  he  may  be  in  difficulties,  for  the  husband  is  entitled  to  the  wife's 
income  as  long  as  he  maintains  her  to  the  best  of  his  ability,  and  they  are 
living  together :  Vaughan  v.  Buck,  13  Sim.  404.  Nor  can  she  claim  a  settle- 
r  *S901  ^®^*  ^^  maintenance  *out  of  the  income  of  her  equitable  property,  as 
against  the  particular  assignee  for  value  of  her  husband,  although 
subsequently  to  the  assignment  he  may  become  bankrupt  or  insolvent,  or  de- 
sert and  leave  her  utterly  destitute;  (^Tidd  v.  Lister,  3  De  Gex,  Mac.  &  Gr. 
857 ;  ante,  p.  370 ;)  but  if  the  husband  deserts  the  wife,  leaving  her  unpro- 
vided for,  the  Court  will  allow  her  maintenance  out  of  her  life  interest  in 
equitable  property,  not  specifically  assigned  by  the  husband  for  value ;  Wright 
V.  Morley,  11  Yes.  12,  23 ;  Gilchrist  v.  Gator,  1  De  Gex  &  Sm.  188 ;  Aller- 
ton  V.  Knowel,  cited  4  Yes.  799.  And  where  a  person  made  advances  to  a 
married  woman,  deserted  by  her  husband,  on  the  credit  of  a  fund  in  Court — 
her  property,  for  her  maintenance,  exceeding  the  amount  of  the  income,  he 
was  reimbursed  out  of  the  capital :  Guy  v.  Pearkes,  18  Yes.  195. 

And  the  Court  will  not  allow  the  right  of  a  wife  for  maintenance  to  be  de- 
feated by  her  husband  making  a  fraudulent  conveyance  of  her  property  to 
trustees  for  payment  of  his  debts  :   Colmer  v.  Colmer,  Mos.  113,  118. 
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In  order  to  favor  as  far  as  possible  all  efforts  towards  reconciliation  on  the 
husband's  part,  notwithstanding  a  decree  has  been  made  allowing  the  wife  a 
separate  maintenance,  upon  his  consenting  to  cohabit  with  her,  and  promising 
to  use  her  kindly,  the  Court  has  refused  to  continue  the  separate  maintenance : 
per  Lord  Hardwicke,  in  Head  v.  Head,  3  Atk.  296;  and  see  Gilchrist  v. 
Cator,  1  De  a.  &  Sm.  188. 

A  woman  cannot  represent  herself  as  deserted  when  her  husband  leaves  her 
in  the  course  of  his  duty,  and  she  refuses  to  accompany  him.  See  Bullock  v. 
Menziesj  4  Yes.  798,  in  which  case  the  husband  was  an  oflScer  in  a  marching 
regiment. 

However,  when  the  cruelty  or  improper  conduct  of  the  husband  renders  her 
leaving  him  necessary  or  justifiable,  and  there  is  no  impropriety  on  her  part, 
the  Court  will  hold  her  entitled  to  maintenance  or  a  settlement.  See  Oxen- 
den  V.  Oxenden,  2  Vern.  493 ;  Williams  v.  Callow ,  2  Yern.  752 ;  Atherton  v. 
JSfowellj  1  Cox,  229 ;  Eedes  v.  Ledes,  11  Sim.  569.  And  where  the  husband 
has  conducted  himself  so  that  the  wife  cannot  live  with  him,  as,  for  instance, 
where  she  has  obtained  against  him  a  divorce  upon  the  ground  of  cruelty  and 
adultery,  especially  if  it  appears  that  he  married  her  from  merely  interested 
motives,  and  is  not  maintaining  her,  the  Court  may  give  to  the  wife  the  income 
of  the  whole  of  her  property,  although  the  husband  may  have  received 
nothing  from  her  on  the  marriage :  Barrow  v.,  Barrow,  5  De  G.  Mac.  &  Gr. 
782. 

But  the  Court  will  not  give  the  wife  maintenance  out  of  *property  ^  *oqi -i 
given  to  her  for  life,  if  she  has  already  an  adequate  provision  for  her 
separate  use.  Thus,  in  Aguilar  v.  Aguilar,  5  Madd.  414,  although  the  hus- 
band had  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  Sir  John  Leach,  Y. 
C,  refused  the  wife  a  further  maintenance,  upon  the  ground  that  she  "  had 
an  ample  separate  provision  for  maintenance  secured  to  her  by  settlement,  as 
well  as  a  further  separate  provision  under  the  will  of  a  relation."  ^'  The 
principle,"  said  his  Honor,  "  upon  which  this  Court  gave  such  a  provision  out 
of  property  of  this  description  against  the  husband  when  he  deserted  his  wife, 
and  against  his  general  assignee  in  case  of  his  bankruptcy  or  insolvency,  was, 
that  the  law,  when  it  gave  the  wife's  property  to  the  husband,  imposed  upon 
him  the  obligation  of  maintaining  her,  and  if  he  failed  in  that  obligation, 
either  by  the  desertion  of  his  wife,  or  by  his  inability  to  assist  in  her  support, 
this  Court  would  fasten  that  obligation  on  the  property  itself;  this  principle 
did  not  apply  where  the  wife  had  secured  to  her  a  competent  separate  main- 
tenance." 

Where  the  wife  had  eloped  and  lives  in  adultery,  she  will  not  be  allowed 
maintenance  out  of  the  income  of  property  to  which  she  is  entitled  for  life  : 
see  Ball  v.  Montgomery,  2  Yes.  jun.  191,  where  Lord  Loughborough  said, 
"  that  it  would  be  enormous  to  give  it  to  enable  her  to  keep  the  gallant, 
instead  of  his  keeping  her ;"  but  in  the  same  case  his  Lordship  refused  to  let 
the  husband  have  the  income,  observing,  "  the  delinquency  of  the  wife  is  a 
good  ground  for  not  paying  it  to  her,  but  is  not  a  ground  for  me  to  let  him 
receive  the  whole  of  this  property,  which,  being  hers  originally,  was  intended 
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to  be  his  'partly  to  support  her.  I  cannot  let  her  have  it,  nor  the  husband,  as 
then  she  would  be  left  unprovided  for.  See  the  consequence  of  it :  from  her 
past  and  still  subsisting  misconduct,  I  must  continue  her  in  a  state  of  adultery 
or  reduce  her  to  beggary.  I  cannot  suppose  he  is  to  take  her  back.  Alex- 
ander V.  M'Culloch  (cited  2  Ves.  jun.  192)  is,  as  far  as  I  have  heard  it,  a 
very  good  rule  go  by.  The  situation  of  the  case  will  probably  produce  some 
agreement  for  her  future  support.'^ 

Where,  however,  the  husband  is  by  express  contract  entitled  to  an  interest 
during  their  joint  lives  in  the  property  of  his  wife,  and  he  is  obliged  to  sepa- 
rate himself  from  her  in  consequence  of  her  misconduct,  his  rights  will  not  be 
therefore  affected.  Thus,  in  Duncan  v.  Campbell,  12  Sim.  616,  £4000  was 
by  deed  vested  in  trustees,  to  pay  the  interest  thereof  to  the  husband  and 
wife  during  their  Joint  lives,  and  to  stand  possessed  of  the  principal  for  the 
survivor  of  them.  The  husband  afterwards  separated  from  his  wife  in  conse- 
r  *^Q21  ^^^°^®  ^^  ^^^  having  ^committed  adultery.  It  was  held  by  Sir  L. 
Shadwell,  Y.  C,  that  under  the  words  of  the  deed  the  husband  was 
entitled  to  receive  the  whole  of  the  income,  and  that  he  could  not  be  deprived 
of  the  benefit  which  he  was  entitled  to  under  the  deed,  because  his  wife  had 
so  misconducted  herself  that  he  was  justified  in  living  separate  from  her." 

Sow  far  settlements  made  in  consideration  of  the  wife's  equity  to  a  settle- 
ment will  he  binding  as  against  creditors.'] — It  is  clear  that  where  the  Court 
directs  a  settlement  to  be  made  upon  the  wife,  ^'the  Court  will  support  it  as  a 
good  settlement,  for  valuable  consideration.''  See  Wheeler  v.  Caryl,  Amb. 
121 ;  Simson  v.  JoTies,  2  Russ.  &  My.  365.  The  Court,  moreover,  has  gone 
further ;  if  after  marriage,  the  wife  being  entitled  to  such  a  portion  which 
the  husband  cannot  touch  without  the  aid  of  the  Court,  and  the  trustees  will 
not  pay  it  without  the  husband  making  a  settlement ;  if  the  husband  does 
not  agree  to  it,  and  do  that  which  the  Court  would  decree,  it  is  a  good  settle- 
ment as  against  his  creditors.  Per  Lord  Hardwicke,  C,  in  Wheeler  v.  Caryl, 
Amb.  121,  122.  So,  likewise,  in  Moor  v.  Rycault,  Prec.  Ch.  22,  the  trus- 
tees in  whom  the  portion  of  a  married  woman  was  vested  refused  to  part  with 
it  unless  the  husband  would  give  security  that  it  should  be  settled  for  the 
benefit  of  his  wife,  and  it  was  accordingly  agreed  that  it  should  be  laid  out 
in  land  to  be  settled  upon  the  husband  and  wife,  and  the  heirs  of  their 
bodies.  A  bill  ,was  afterwards  filed  by  a  creditor  of  the  husband  to  set 
aside  the  settlement,  upon  the  ground  that  it  was  voluntary,  as  being  made 
after  marriage,  and  in  fraud  of  creditors.  "  But  the  Court  would  do  nothing 
in  it,  for  that  if  the  husband  had  exhibited  a  bill  against  the  trustees  for  the 
portion,  the  Court  would  not  have  decreed  it  to  him,  without  making  some 
such  settlement.''  See  also  Middlecome  v.  Marlow,  2  Atk.  518 ;  In  re  Wray's 
Trusts,  16  Jur.  1126. 

But  if  the  husband  has  once  reduced  into  possession  the  equitable  choses  in 
action  of  his  wife,  any  subsequent  settlement  of  them  would  not  be  valid  as 
against  his  creditors.  See  Ryland  v.  Smith,  1  My.  &  C.  53  ;  there  a  married 
woman  being  entitled  under  a  will  to  stock  and  to  cash,  forming  part  of  a 
residue,  her  husband  wrote  to  one  of  the  executors,  requesting  that  the  stoch 
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should  be  transferred  into  the  names  of  certain  trustees  for  the  wife's  separate 
use,  and  that  the  cash  should  be  paid  to  himself.  These  requests  were  com- 
plied with.  The  husband  employed  part  of  the  cash  in  increasing  the  amount 
of  the  stock.  He  afterwards  became  bankrupt  and  died.  It  was  held  by  Sir 
C.  C.  Pepys,  M.  R.,  that  the  stock  transferred  *by  the  executors  was  r*oQq-| 
not  reduced  into  possession  by  the  husband,  and  therefore  belonged 
to  the  wife  by  survivorship )  but  that  the  assignees  under  the  bankruptcy 
were  entitled  to  the  increase  made  by  the  husband.  "  It  is  said/'  observed 
his  Honor,  ^^  on  behalf  of  the  assignees,  that  the  transfers  having  been  made 
with  the  assent  and  direction  of  the  husband,  amount  in  law  to  a  reduction 
into  possession  by  him.  If  this  were  so  generally,  it  would  be  impossible  for 
persons  holding  money  in  trust  for  a  married  woman  to  make  a  settlement  of 
it  upon  her  with  the  consent  of  the  husband,  without  coming  to  a  court  of 
equity  for  that  purpose. 

"  The  question  of  right  cannot  depend  upon  whether  there  was  a  more  or 
less  ready  assent  by  the  husband,  or  upon  any  speculation  as  to  whether  the 
executors  would  or  would  not  have  paid  the  whole  to  him  if  he  had  demanded 
it.  This  would  be  impossible  to  ascertain,  and  it  would  be  too  dangerous  to 
make  the  rights  of  parties  depend  upon  what  they  might  afterwards  say  upon 
that  subject.  The  directing  or  consenting  to  an  investment  consistent  with 
the  wife's  equities,  cannot  be  considered  as  anWt  destroying  such  equities  by 
being  a  reduction  into  possession  j  but  it  was  argued  to  that  extent,  and  that 
the  wife  therefore  had  lost  the  benefit  even  of  a  settlement  out  of  those  funds; 
and  it  was  necessary  to  argue  the  case  to  that  extent,  because  if  the  acts  do 
not  amount  to  a  reduction  into  possession,  the  right  of  survivorship  accrues,  as 
the  assignee  cannot  stand  in  a  better  situation  than  the  husband,  the  bank- 
rupt." After  referring  to  Wall  v.  Tomlinson,  16  Ves.  413,  and  Glaister  v. 
Hewer,  8  Yes.  207,  his  Honor  said  that  for  these  reasons,  and  upon  these 
authorities,  he  was  of  opinion  that  the  widow  was  absolutely  entitled  to  the 
whole  of  the  funds  in  question,  except  that  part  which  was  purchased  with  the 
sum  paid  to  the  husband  without  any  condition.  .  .  .  That  small  sum  belonged 
to  the  bankrupt's  estate,  as  it  had  been  reduced  into  possession,  and  invested 
without  consideration  in  the  names  of  the  trustees  for  the  wife's  benefit. 

Where  a  trustee  has  reason  to  believe  that  the  husband  and  wife  have  agreed 
to  settle  a  sum  of  money  in  his  hands,  and  especially  if  the  wife  does  not  dis- 
tinctly express  a  wish  that  payment  is  to  be  made  to  her  husband,  he  would 
be  justified  in  paying  the  money  into  Court.  In  re  Bendyshe,  3  Jur.  N.  S. 
727 ;  but  see  Fenfold  v.  Bouch,  4  Hare,  271. 


\ 


The  equitable  principle  of  a  wife's  hers  which  is  under  the  jurisdiction 

claim  to  a  reasonable  and  adequate  of  the  Court  of  Chancery,  is  generally 

provision  out  of  her  equitable  choses  adopted  and  enforced  in  this  country. 

in  action,  or  out  of  any  property  of  It  is  familiarly  applied  in  New  York, 
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Maryland,  South  Carolina,  Georgia, 
and  Kentucky,  as  will  be  seen  by  sub- 
sequent references ;  and  it  is  also  re- 
cognized and  sustained  in  Maine,  Ver- 
mont, Virginia,  Tennessee  and  Ala- 
bama :  Tucker  v.  Andrews^  13  Maine, 
124,  128 ;  Chase  v.  Palmer,  25  Id. 
342,  348 ;  Short  v.  Moore,  10  Ver- 
mont, 446, 451 ;  Wilks  v.  Fitzpatrich, 
1  Humphreys,  54,  58 ;  Andrews  and 
Bros.  V.  Jones  et  al.,  10  Alabama, 
401,  423 ;  Guild  v.  Guild  et  als.,  16 
Id.  122,  123;  Wiles  v.  Wiles,  3 
Maryland,  1;  James  v.  Gibbs,  1 
Paton  &  Heath,  277 ;  La,^  v.  Brown, 
15  B.  Monroe,  295 ;  Ward  v.  Amory, 
1  Curtis,  419 ;  Barron  v.  Barron,  24 
Vermont,  375.  It  is  likewise  en- 
forced in  Massachusetts,  as  far  as  the 
equity  powers  of  that  state  permit ; 
Page  v.  Estes,  19  Pickering,  269, 
271 ;  Gassett  and  others  v.  Grout  and 
Trustee,  4  Metcalf,  486,  489 ;  Davis 
and  others  v.  Newton,  6  Id.  537,  543 ; 
removing  any  doubts  created  by  Saw- 
yer V.  Baldwin,  20  Pickering,  378, 
387.  As  to  its  adoption  in  New 
Hampshire,  see  Parsons  y.  Parsons  et 
al.,  9  New  Hampshire,  309.  In  Penn- 
sylvania, though  it  was  formerly  con- 
sidered that  from  the  want  of  adequate 
chancery  powers  in  the  courts  of  that 
state,  the  wife's  equity  would  not  be 
enforced ;  (  Yohe  v.  Barnet,  1  Binney, 
358,  365 ;  and  see  Slifer  and,  others  v. 
Beates  and  another,  9  Sergeant  & 
Rawle,  166,  183;  and  Johnson  v. 
Matson,  1  Penrose  and  Watts,  371, 
373;)  it  has  since  been  held  that 
there  is  no  insuperable  difficulty  in 
giving  effect  to  this  claim,  through 
the  medium  of  imposing  terms  and 
conditions  to  the  recovery  of  the  wife's 
choses  in  action  at  law,  by  the  husband 
or  his  assignees ;  and  that,  wherever 
a  court  of  chancery  would  protect  the 


wife,  or  give  her  relief,  in  a  suit 
brought  in  equity  or  at  law  to  recover 
property  belonging  to  her,  the  same 
thing  can  be  done  in  Pennsylvania, 
by  preventing  a  recovery  except  on 
terms :  Eees  v.  Waters,  9  Watts,  90, 
94.  The  existence  of  this  equity  was 
at  one  time  thought  doubtful  in  Vir- 
ginia; see  Gregory's  Adm'r  v.  Marks' 8 
Adm'r,  1  Randolph,  355, 372.  "  This 
rule,"  said  Marshall,  C.  J.,  in  Gallego 
V.  Gallego' s  Executor,  2  Brocken- 
brough,  286,  288,  "has  never  been 
recognized,  so  far  as  we  are  informed, 
in  the  courts  of  Virginia :  but  it  has 
never  been  denied,  and  we  can  con- 
ceive no  principle  on  which  it  should 
be  denied.  That  those  who  ask  equity 
should  do  equity,  is  a  fundamental 
rule  of  that  court,  which  enters  into, 
and  mingles  with,  all  its  decisions; 
and  that  the  property  of  a  married 
woman  should  not  be  taken  from  her, 
without  making  some  provision  for 
her,  is  as  equitable  in  Virginia,  as 
elsewhere."  Since  that  time,  it  ap-  S 
pears  to  be  fully  received  in  Virginia. 
Browning  v.  Headley,  2  Robinson's 
Virginia,  342,  371;  see,  however, 
Dold's  Trustee  v.  Geiger's  Adm'r,  2 
Grattan,  98,  104.  North  Carolina 
seems  to  be  the  only  state  in  which 
this  jurisdiction  is  wholly  denied  and 
rejected :  Bryan  v.  Bryan,  1  Deve- 
reux.  Equity,  47 ;  Lassiter  v.  Daw- 
son, 2  Id.  383. 

A  sufficiently  good  account  of  this 
equity  is  given  in  Durr  v.  Bowyer, 
2  M^Cord's  Chancery,  368,  372.— 
"By  the  common  law,"  it  is  there 
said,  "  all  the  chattels  which  belonged 
to  the  wife  before  marriage,  or  to 
which  she  becomes  entitled  in  her 
own  right,  are  vested  in  the  husband 
absolutely,  with  respect  to  things  in 
possession,    and   he   may  dispose   of 
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them  as  he  pleases ;  but  with  respect 
to  things  in  action,  although  the  right 
to  reduce  them  into  possession  is  by 
law  vested  in  him,  the  courts  of  equity 
have  built  up  a  system  founded  on 
good  sense  and  common  justice,  which 
is  intended  to  secure  to  the  wife  a 
suitable  provision  for  her  support  and 
sustenance.  The  interest  which  the 
wife  has  in  choses  in  actioUj  which 
belonged  to  her  at  the  marriage,  con- 
stitutes what  is  technically  called  the 
wife's  equity  ;  with  respect  to  which 
it  may  be  laid  down  as  a  general  rule, 
that  if  it  be  within  the  reach  of  the 
court,  as  if  it  is  vested  in  trustees,  or 
has  been  paid  into  court,  or  in  any 
other  situation  which  brings  it  within 
the  control  of  this  court,  it  will  not  be 
permitted  to  be  removed  out  of  that 
jurisdiction  until  an  adequate  provi- 
sion is  made  for  the  wife,  unless  she 
has  been  already  sufficiently  provided 
for,  or  on  her  personal  examination 
she  thinks  proper  to  waive  the  benefit 
of  this  protection." 

But  though  the  wife's  claim  to  a 
settlement  out  of  her  equitable  estate, 
is  admitted  to  be  founded,  inherently, 
in  reason,  and  natural  justice,  and  an 
enlightened  humanity,  (see  Helms  v. 
Franciscus,  2  Bland,  545,  576 ;  Bell 
et  al.  V.  Bell,  1  Kelly,  637,  639,  640 ;) 
it  did  not  come  into  application  as  a 
ground  of  original  jurisdiction  in 
chancery.  It  was  enforced  only  in- 
cidentally, and  as  a  part  of  the  .prac- 
tice of  the  court,  in  the  course  of  a 
suit  by  jihe  husband  or  his  representa- 
tive for  the  wife's  choses  in  action. 
It  is  now  dealt  with  more  expansively 
and  liberally;  but  its  extent  is  still 
uncertain,  and  to  be  determined  by  a 
reference  to  actual  decisions,  and  per- 
haps varying  in  the  administration  of 
different  tribunals. 


The  practice,  which  constituted, 
originally,  the  extent  of  the  relief 
given  upon  this  subject,  and  which 
may  be  considered  as  fully  established 
in  all  courts  in  which  this  equity  is 
recognized  at  all,  is,  that  whenever 
the  husband,  or  any  one  claiming 
under  him,  files  a  bill  in  equity  to 
recover  the  wife's  property,  a  reason- 
able settlement  upon  herself  and  her 
children  will  be  required,  unless  waived 
by  her  upon  a  separate  examination ; 
the  principle  being,  as  it  is  said,  that 
those  who  ask  equity  must  do  equity, 
and  therefore  that  a  court  of  chancery 
will  not  lend  its  aid,  except  on  terms 
of  the  applicant's  giving  effect  to  the 
wife's  equity  for  a  provision.  And 
the  doctrine  may  now  be  considered 
as  expanded  into  this  general  princi- 
ple; that  whenever  the  wife's  pro- 
perty is  under  the  jurisdiction  of  the 
court,  in  such  a  manner  that  it  re- 
quires a  decree  or  order  of  the  court 
to  put  a  party  rightfully  in  possession 
of  it,  the  court  will  not  deliver  it 
over,  except  upon  terms  of  settlement 
being  made.  See  Howard  v.  Moffatt, 
2  Johnson's  Chancery,  206,  208; 
Glen  V.  Fisher,  6  Id.  33,  36 ;  Duvall 
V.  The  Farmers^  Bank  of  Maryland^ 
4  Gill  &  Johnson,  283,  290 ;  Grover- 
man  and  Wife  v.  Diffenderffer ,  11  Id. 
15,  22  ;  Helms  v.  Franciscus,  2  Bland, 
545, 575;  Hurry.  Bowyer,  2  M^Cord's 
Chancery,  368,  372 ;  Myers  v.  MyerSj 
1  Bailey's  Equity,  24,  31;  Yeldell  et 
al.  V.  Quarles  and  Wife,  Dudley's 
Equity,  55,  56;  HHIy.  Hill,  1  Strob- 
hart's  Equity,  2,  24;  Bennett  et  ux.  v. 
Dillingham,  2  Dana,  436,437;  Tho- 
mas, &c.  V.  Kennedy,  4  B.  Monroe, 
235,  237;  Andrews  and  Bros.  v. 
Jones  et  al.,  10  Alabama,  401,  423 ; 
Wilks  V.  Fitzpatrich,  1  Humphreys, 
54,  58 ;  Bell  et  al.  v.  Bell,  1  Kelly, 
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637,  641 ;  Napier  and  others  v.  IIoio- 
ard,  3  Id.  193,  204;  Browning  v. 
Headley,  2  Robinson's  Virginia,  342, 
871;  Page  v.  Estesj  19  Pickering, 
269,  271 ;  Gassett  and  others  v.  Grout 
and  Trustee,  4  Metcalf,  486,  489; 
Davis  and  others  v.  JSewton,  6  Id. 
537,  543.  The  wife's  equity  will  be 
enforced,  not  only  where  the  husband's 
title  to  her  property  is  equitable,  as, 
where  he  sues  for  his  wife's  legacy,  or 
distributive  share^  but  also  where  the 
title  of  the  claimant  only,  against  or 
through  the  husband,  is  equitable,  as 
where  a  creditor  or  assignee  seeks  to 
charge  or  recover  a  debt,  or  other  legal 
choses  in  action,  due  to  the  wife  be- 
fore marriage ;  see  Gassett  and  others 
V.  Grout;  Davis  and  others  v.  New- 
ton; Smith  V.  Kane,  2  Paige,  303- 
The  proceeds  of  the  wife's  real  estate, 
remaining  in  court,  and  subject  to  its 
disposition,  will  also  be  made  liable  to 
this  equity;  Mill  v.  Dill,  1  Strob- 
hart's  Equity,  2,  26. 

The  general  rule,  still,  appears  to 
be,  that  if  the  husband  or  his  assignee 
can  obtain  possession  of  the  property, 
without  coming  into  chancery,  that  is, 
by  suit  at  law,  or  by  delivery  without 
suit,  this  equity  will  not  be  enforced, 
and  that  it  is  only  when  the  property 
has  been  brought  into  court,  or  is 
there,  upon  other  grounds,  or  is  under 
the  care  of  the  court,  that  chancery 
will  grant  this  relief.  See  Heath  v. 
Heath  and  others,  2  Hill's  Chancery, 
100, 104;  Udall  v.  Kenney,  3  Cowen, 
591,  599,  609;  Dold's  Trustee  v. 
Geiger's  Adm'r,  2  Grattan,  98,  103, 
104 ;  The  State  v.  Krebs,  6  Harris  & 
Johnson,  31,  37.  This,  according  to 
the  weight  of  authority,  is  the  rule  in 
ordinary  cases;  but  there  are  some 
distinctions  on  the  subject,  which 
must  be  attended  to. 


There  is  a  class  of  cases  which  go 
considerably  further,  though  they  pro- 
fess to  go  upon  the  same  principle, 
that  the  property  is  under  the  juris- 
diction and  control  of  the  court :  these 
are,  where  a  person  has  married  a  ward 
of  chancery,  without  permission,  and 
thereby  committed  a  contempt  of  the 
court.  In  such  cases,  the  court  will 
restrain  the  husband  and  his  creditors 
from  taking  possession  of  her  estate, 
until  a  settlement  is  made  upon  the 
wife  and  the  issue  of  the  marriage  : 
but  this  is  quite  distinct  from  the  or- 
dinary doctrine  of  the  wife's  equity, 
for  it  extends  to  all  kinds  of  property, 
and  the  settlement  is  usually  of  the 
whole  estate,  or  the  full  value  of  it. 
See  Kenney  v.  Vdall,  5  Johnson's 
Chancery,  464,  473;  S.  C,  on  error, 
Udall  V.  Kenney,  3  Cowen^  591,  602, 
609;  Van  Duzer  v.  Van  Duzer,  6 
Paige,  366,  369 ;  Van  Epps  v.  Van 
Deusen,  4  Id.  65,  74;  Helmes  v.  Fran- 
ciscus,  2  Bland,  545,  577 ;  Chambers 
V.  Perry,  17  Ala.  726 ;  post,  vol.  2,  note 
to  Eyre  v.  The  Countess  of  Shaftesbury . 

There  is  yet  another  class  of  deci- 
sions, which  indicate  that  where  the 
husband  has  misbehaved,  and  aban- 
doned or  ill-treated  his  wife,  so  as  to 
justify  a  divorce  or  separation,  the 
wife's  property  in  action,  and  it  seems, 
also,  even  property  not  under  the  juris- 
diction of  the  court,  will  be  laid  hold 
of  by  the  Court  of  Chancery,  and  ap- 
propriated to  the  support  of  the  wife 
and  her  children  :  see  Haviland  v. 
Myers,  6  Johnson's  Chancery,  25, 
178;  Van  Duzer  v.  Van  Duzer,  6 
Paige,  365,  368;  Martin  v.  Martin  ^ 
and  another,  1  Hoffman,  462,  467 ;  a| 
Helms  V.  Franciscus,  2  Bland,  545, 
574;  Rees  v.  Waters,  9  Watts,  90. 
See  also  Renwich  v.  Renwich,  10 
Paige,  421,  425. 
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It  may  probably,  also,  be  consider- 
ed as  established,  that  if  the  husband 
is  entirely  insolvent,  and  the  wife  is 
without  means  of  support,  equity  will 
sustain  a  bill  by  the  wife,  through  her 
next  friend,  against  the  husband,  or 
his  assignees,  or  creditors,  seeking  to 
get  possession  of  the  property  at  law ; 
see  Van  Epps  v.  Van  Deusen,  4  Paige, 
■  65,  74 ;  Martin  v.  Martin  and  another j 
1  Hoffman,  462, 467  :  and  Bell  et  al. 
V.  Bellj  1  Kelly,  637,  and  Guild  v. 
Guild  and  others,  16  Alabama,  122, 
are  direct  authorities  for  that  position. 
But  see  Martin  v.  Trigg,  &c.,  7  B. 
Monroe,  528.  And  when  the  case  is 
in  other  respects  proper  for  relief,  and 
the  husband  is  within  the  limits  of  the 
jurisdiction  of  the  court,  the  mere  cir- 
cumstance, that  the  property  is  in  an- 
other State,  or  country,  will  not.  be  a  bar 
to  the  interposition  of  equity;  Gould 
V.  Gould;  see  post,  vol.  2,  note  to 
Penn  v.  Lord  Baltimore. 

But  that  chancery  will,  in  common 
casesy  in  the  ordinary  administration 
of  the  wife's  equity,  and  when  there 
is  no  insolvency,  or  special  miscon- 
duct, or  incapacity,  on  the  part  of  the 
husband,  sustain  an  original  proceed- 
ing by  the  wife  for  the  enforcement 
of  her  claim,  when  the  property  is 
not  under  the  jurisdiction  of  the 
court,  cannot  be  considered  as  yet  es- 
tablished. In  the  New  York  chan- 
cery cases,  indeed,  there  are  numerous 
dicta  asserting  that  general  proposi- 
tion, and  saying  that  a  bill  may  be 
sustained*  against  the  husband  or  his 
assignees  who  may  be  proceeding  at 
law :  see  Van  Epps  v.  Van  Deusen, 
4  Paige,  65,  74;  Bewail  v.  Coven- 
hoven,  5  Id.  581,  582;  Van  Duzer 
V.  Van  Duzer,  6  Id.  366,  370;  Fry 
V.  Fry,  7  Id.  461,  463 ;  Martin  v. 
Martin  and  another,  1  Hoffman,  462, 
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468;  and  see  also  Davis  and  others 
V.  Newton,  6  Metcalf,  537,  543 ;  Bell 
et  al.  V.  Bell,  1  Kelly,  637,  641 :  but 
there  is  yet  wanting  the  authority  of 
an  adjudged  case,  in  this  country,  ap- 
plying this  practice,  upon  the  mere 
general  ground  of  the  wife's  equity, 
and  where  there  is  not  a  special  equi- 
ty arising  from  the  wife's  destitution 
on  account  of  the  husband's  misbe- 
havior, or  incapacity,  to  support  her. 
In  Carter  v.  Carter,  1  Paige,  463,  the 
husband  was  a  lunatic ;  and,  no  com- 
mittee having  been  appointed,  the 
court,  after  asserting  the  wife's  equi- 
ty, on  the  principle  in  Kenney  v. 
TJdall,  ordered  the  property  to  be  trans- 
ferred to  an  ofl&cer  of  the  court.  The 
remarks  of  Rogers,  J.,  in  Rees  v. 
Waters,  9  Watts,  90,  inclining  to  the 
view,  tha,t  where  the  husband  sued  at 
law,  equity  might  interpose  and  com- 
pel a  settlement,  were  in  a  case  where 
the  husband  had  wholly  deserted  his 
wife.  See  the  subject  discussed  at 
large,  and  the  cases  cited,  in  Parsons 
V.  Parsons  et  al.,  9  New  Hampshire, 
309. 

It  is  agreed,  on  all  hands,  that  if 
the  property  has  been  actually  reduced 
into  possession,  or  is  not  a  mere  right, 
or  thing  in  action,  but  a  complete  le- 
gal estate  vested  in  the  husband,  the 
wife's  equity  can  no  longer  be  enforc- 
ed; Rees  V.  Waters;  Van  Epps  v. 
Van  Deusen,  4  Paige,  65,  74 ;  Van 
Duzer  v.  Van  Duzer,  6  Id.  366,  370; 
Wickes  V.  Clai'he,  8  Id.  161,  172; 
Whitesides  v.  Dorris,  &c.,  7  Dana, 
101,  108;  Thomas  v.  Sheppard,  2 
M^Cord's  Chancery,  36,  (but  see  re- 
mark on  this  case  in  Heath  v.  Heath 
and  others,  2  Hill's  Chancery,  100, 
107  ;)  Perryclear  v.  Jacohs,  Id.  504, 
509 ;  Mitchell  v.  Sevier  et  als.,  9 
Humphreys,  146.     But  if  the  fund, 
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after  being  in  court,  is  wrongfully 
paid  out  by  a  master  to  the  husband 
without  an  order,  the  wife's  equity, 
which  had  attached  to  it,  will  not  be 
defeated;  Wardlaw  v.  Adm'rs  and 
Heirs  of  Gray,  Id.  644,  652,  653. 
And  to  render  payment,  or  delivery  to 
the  husband  a  bar  to  the  equity  of  a 
wife  to  a  settlement,  or  her  legal  title 
as  survivor,  the  property  must  be  re- 
ceived or  held  by  him,  in  his  own 
right,  and  not  merely  for  the  benefit 
of,  or  in  trust  for,  the  wife ;  Barron 
V.  Barron,  24  Vermont,  375 ;  and 
his  declarations  may  be  given  in  evi- 
dence, to  show  the  character  and  pur- 
pose in,  and  for  which,  the  payment 
was  made  and  received  ',  Gray^s  Es- 
tate, 1  Barr,  329  ;  Goochenaur's  Es- 
tate, 11  Harris,  460. 

It  is  well  settled,  that  the  wife's 
equity  will  be  sustained,  not  only 
against  the  husband,  but  against  all 
persons  claiming  under  him,  and 
through  the  medium  of  his  rights. 
It  will  be  enforced  against  his  assig- 
nees, whether  by  act  of  law,  such  as 
assignees  under  a  bankrupt  or  insol- 
vent law;  Wiles  v.  Wiles,  3  Maryland, 
1 ;  or  by  his  voluntary  act;  and  whe- 
ther the  assignment  be  general  or 
special,  and  where  it  has  been  made 
for  a  valuable  consideration  without 
notice,  or  to  a  creditor  in  discharge  of 
a  just  debt;  and  against  his  execu- 
tion-creditors seeking  to  subject  the 
property  to  the  debts  of  the  husband, 
or  creditors  claiming  in  any  manner 
whatsoever.  The  equity  of  the  wife 
is  paramount  to  the  interest,  powers, 
and  rights  of  the  husband,  and  of  all 
persons  dealing  with  him.  An  assig- 
nee for  a  valuable  consideration,  may 
take  a  chose  in  action  freed  from  the 
wife's  contingent  right  of  survivor- 
ship ;  but  he  cannot  take  it  discharg- 


ed from  the  wife's  equity  to  a  settle- 
ment. In  these  principles,  there  is 
no  difference  or  doubt  amongst  the 
cas^s  in  this  country.  Kenney  v. 
Udall,  5  Johnson's  Chancery,  464, 
476,  477 ;  S.  C,  affirmed  on  error, 
Udall  V.  Kenney,  3  Cowen,  591,  599, 
604,  606;  Ilaviland  v  Myers,  6 
Johnson's  Chancery,  25;  Mumford 
V.  Murray,  1  Paige,  620;  Van  Epps 
V.  Van  Deusen,  4  Id.  65,  74;  Page 
V.  Estes,  19  Pickering,  269,  271; 
Phillips  V.  Hassell,  10  Humphreys, 
197 ;  Moore  v.  Moore,  14  B.  Monroe, 
259 ;  Gassett  and  others  v.  Grout  and 
Trustee,  4  Metcalf,  486,  489 ;  Davis 
and  others  v.  Newton,  6  Id.  537,  543 ; 
Durr  V.  Bowyer,  2  M^Cord's  Chan- 
cery, 368,  372 ;  Heath  v.  Heath  and 
others,  2  Hill's  Chancery,  100,  105, 
107;  Perryclear  v.  Jacobs,  Id.  504, 
509;  S.  C,  Riley's  Chancery,  47,  50; 
Duvall  V.  The  Farmers'  Bank  of 
Maryland,  4  Grill  &  Johnson,  283, 
292  ;  State,  use  of  Stevenson,  v.  Rei- 
gart,  1  Gill,  3,  27;  Elliott,  &c.  v. 
Waring,  5  Monroe,  338,  341 ;  Ben- 
nett et  ux.  V.  Dillingham,  2  Dana, 
436,  437  ;  Thomas,  &c.  v.  Kennedy, 
4  B.  Monroe,  235,  237 ;  Bowling  and 
Boucher  v.  Winslow's  Adm\,  5  Id. 
29,  31;  Hord  v.  Hord,  &c..  Id.  81, 
85;  Athey,  &c.  \.'Knotts,  6  Id.  24, 
27 ;  Bowling's  Adm'r  v.  Bowling  et 
al..  Id.  31 ;  Bell  et  al.  v.  Bell,  1  Kel- 
ley,  637,  642, 643 ;  Napier  and  others, 
V.  Howard,  3  Id.  193,  204 ;  Andrews 
and  Bros.  v.  Jones  et  al.,  10  Alabama, 
401,  423,  424;  Browning  y.  Headley, 
2  Robinson's  Virginia,  342,  371 ; 
Sherrard  v.  Carlisle,  1  Patton  & 
Heath,  12 ;  see,  however,  Dold's 
Trustee  v.  Geiger's  Adm'r,  2  Grat- 
tan,  98. 

The  wife's   equity  extends,  in  all 
cases,  to  a  provision  for  her  children 
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as  well   as  for   herself;    Howard  v. 
Moffatt,  2  Johnson's  Chancery,  206, 
208  ;  Udall  v.  Kenney,  3  Cowen,  591, 
609 ;   Mumford  v.  Miirray,  1  Paige, 
620  j  Duvall  v.  The  Farmers'  Bank 
of  Maryland^  4  Gill  &  Johnson,  283, 
290;  Groverman  and  Wife  v.  Diffen- 
derffer,  11  Id.  15,  22 ;  Helms  v.  Fran- 
ciscus,  2  Bland,  545,    581 ;    Napier 
and  others  v.  Howard,  3  Kelley,  193, 
205 ;  Andrews  and  Bros.  v.  Jones  et 
al,  10  Alabama,  401,  423.     But  the 
provision  for  children  is  a  part  of  the 
wife's  personal  equity,  and  is  not  an 
independent  and   substantive   equity 
in  the  children.     Therefore,  although 
when  the  wife  has  asserted  her  claim, 
and  an  order  for  a  settlement  has  been 
made,  and  she  dies  before  the  settle- 
ment is  completed,  it  has  been  thought 
that   the   children   have   acquired   a 
vested  interest,  which  will  be  carried 
through  for  their  benefit;  see  Mum- 
ford  V.  Murray,  1  Paige,  620,  621 ; 
Helms  V.  Francisciis,  2  Bland,  545, 
581;  SherrardY.  Carlisle;  yet,  if  the 
mother  has  taken  no  step  to  enforce 
her  equity  for  a  settlement,  and  has 
no  contract  for  it,  or  if  she  has  waived 
it,  her  children  surviving  her  have  no 
claim  on  the  estate  for  a  provision; 
Barker,  Executor,  &c.    v.   Woods,  1 
Sandford,  129,  131;  Martin  v.  Sher- 
man,  2  Id.  341,  343 ;  Greer^s  Heirs 
V.  Boone,  5  B.  Monroe,  554,  557; 
Bell  et  al.  v.  Bell,  1  Kelly,  637,  641. 
The  equity  of  the  wife  is  to  a  rea- 
sonable and  adequate  settlement  upon 
herself  «and  her  children ;  and  the  ade- 
quacy will  depend  upon  all  the  cir- 
cumstances of  the  case,  to  be  ascer- 
tained upon  a  reference  to  a  master ; 
and  the  settlement  may  extend  to  the 
whole  or  a  part  of  the  property ;  Ken- 
ney  v.  Udall,  5  Johnsoil's  Chancery, 
464,  478 ;  Udall  v.  Kenney^  3  Cowen, 


591,  606;  Haviland^.  Myers,  6  John- 
son's Chancery,  25,  27 ;  Napier  and 
others  v.  Howard,  3  Kelly,  193,  205 ; 
Phillips  V.  Hessell,  10  Humphreys, 
197;  Hall  v.  Hall,  4  Maryland  Ch. 
283 ;  M  Vey  v.  Boggs,  3  Id.  94.  The 
term  adequate  is  a  relative  term,  and 
in  determining  the  question  of  ade- 
quacy, regard  will  be  had  to  the  whole 
extent  of  the  fortune  brought  by  the 
wife;  Ex  parte  Beresford,  1  Dessaus- 
sure,  263,  268.  In  ordinary  cases, 
the  courts  will  not  require  the  whole 
to  be  settled  upon  the  wife ;  but  if  the 
husband  be  entirely  insolvent,  and 
there  be  no  other  provision  for  the 
wife,  or  if  it  be  a  case  in  which  he  has 
married,  without  permission,  a  ward 
of  the  court,  the  whole  may  be  appro- 
priated to  the  wife ;  Helms  v.  Fran- 
ciscus,  v2  Bland,  545,  577 ;  Bowling 
and  Boucher  v.  Winslow's  Adm'r,  5 
B.  Monroe,  29,  31. 

In  like  manner,  the  wife's  equity 
is,  in  general,  for  a  provision  to  take 
effect  after  the  death  of  the  husband, 
and  he  is  entitled  to  the  interest  dur- 
ing his  life,  where  he  lives  with  and 
supports  her;  but,  again,  if  the  hus- 
band has  deserted  or  ill-treated  her, 
or  is  wholly  insolvent,  and  the  wife 
destitute,  the  maintenance  provided 
for  her,  will  be  directed  to  commence 
immediately,  and  the  income  will  be 
ordered  to  be  paid  to  her,  or  to  a  trus- 
tee for  her;  Dumond  v.  Magee,  4 
Johnson's  Chancery,  318,  322;  Kenny 
V.  Udall,  5  Id.  464,  480;  S.  C,  3 
Cowen,  591,  607,  609;  Helms  v. 
Franciscus,  2  Bland,  545,  574;  see 
also,  Starrett  v.  Wynn  and  another, 
17  Sergeant  &  Eawle,  130. 

Where  an  assignee  or  creditor  of 
the  husband  files  a  bill  to  reach  the 
wife's  property,  she  may  interpose  her 
claim  to  a  settlement,   by   petition. 
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without  resorting  to  a  bill;  and  the 
practice  of  the  court,  in  all  cases,  is 
to  refer  it  to  a  master  to  inquire  and 
report  whether  any  and  what  settle- 
ment ought  to  be  made ;  Mum/ord  v. 
Murray,  1  Paige,  620,  621 ;  Duvall 
V.  The  Farmers'  Banh  of  Maryland ^ 
4  Gill  &  Johnson,  283,  293.     When 
the  husband  himself  is  suing  for  a 
legacy  or  distributive  share  due  to  the 
wife,  she  must  be  made  a  party  to  the 
bill,  and  then  a  provision  will  be  com- 
pelled, unless  she  waive  it;   Schuyler 
V.  Hoyle,  5  Johnson's  Chancery,  196, 
210 ;  Ringo  et  al.  v.  Warder,  &c.,  6 
B.  Monroe,  514;    Chase  v.  Palmer, 
25  Maine,  342,  348 :  and  the  practice 
appears,  formerly,  to  have  been  to  im- 
pound the  property  until  the  husband 
proposes  terms  of  settlement  before  a 
master,  and  for  the  court  to  judge  of 
the  sufficiency;    but   probably,  now, 
the  court  will  order  a  master  to  in- 
quire  and    report   what    are   proper 
terms;  see  Howard  y.  Moffatt,  2  John- 
son's  Chancery,   206,   208 ;    Hill  v. 
Hill,   1    Strobhart's   Equity,    2,   24. 
The  court  will  not,  ex  officio,  withhold 
the  property  or  money  from  the  hus- 
band until  a  settlement  is  made,  nor 
will  it  order  a  settlement,  absolutely, 
upon  the  application  of  a   stranger, 
without  the  consent  of  the  husband ; 
the  application  for  a  settlement  must 
be  from  the  wife  herself,  or  her  guar- 
dian, or  attorney,  or  some  one  stand- 
ing in  a  similar  situation  to  her :  but 
on  the  other  hand,  the  court  will  not 
order  the  property  to  be  transferred  to 
the  husband,  until  the  wife  has  been 
consulted :  of  its  own  motion,  it  will 
merely  direct  an  inquiry,  whether  any, 
and  what  provision  has  been  made  for 
the  wife,  and  whether  the  wife  will 
consent  that  the  fund  shall  be  paid 
to  the  husband;  Myers  v.  Myers,  1 


Bailey's  Equity,  24,  32 ;  Yeldell  et  al. 
V.  Quarks  &  Wife,  Dudley's  Equity, 
55 ;  see  also  Helms  v.  Franciscus,  2 
Bland,  545,  575.  It  would  seem  to 
follow,  and  has  been  held,  that  when 
the  wife  is  an  infant,  the  court  will 
direct  what  seems  in  its  discretion  an 
adequate  settlement,  notwithstanding 
her  wish  or  request  that  the  whole 
should  be  paid  over,  absolutely,  to  her 
husband;  Phillips  v.  Hessell,  10  Hum- 
phreys, 197. 

The  wife's  equity  is  so  substantial 
an  interest,  that  it  will  constitute  a 
valuable  consideration  for  a  post-nup- 
tial settlement  by  the  husband  upon 
the  wife.  A  voluntary  settlement, 
upon  such  a  basis,  will,  to  the  extent 
of  that  equity,  be  supported  in  Chan- 
cery, as  against  creditors :  Wickes  v. 
Clarhe,  8  Paige,  161,  166;  S.  C,  3 
Edwards,'58,  63;  Partridges  .Havens, 
10  Paige,  618,  624;  State,  use  of 
Stevenson  v.  Reigart,  1  Gill,  3,  27 ; 
Helms  V.  Franciscus,  2  Bland,  545, 
576,  579;  Perryclear  v.  Jacobs,  2 
Hill's  Chancery,  504,  509,  510;  S.  C, 
Kiley's  Chancery,  47,  50 ;  Sihely  & 
Morrison  v.  Tutt,  1  M'Mullan's  Eq. 
320,-  328.  "I  think  it  may  be  as- 
sumed as  a  rule,"  said  the  Yice-Chan- 
cellor,  in  Wickes  v.  Clarke,  ''  that  the 
same  circumstances  which  would  in- 
duce the  court  to  compel  a  settlement 
by  the  husband  or  those  claiming 
under  him  or  in  his  right,  will  operate 
to  uphold  a  deed  of  settlement  already 
made,  to  the  same  extent  that  would 
be  required  if  one  should  be  directed 
to  be  made  under  the  view  of  the 
court."  See,  however,  JDold's  Trustee 
V.  Geiger's  AdmW,  2  Grattan,  98. 

In  looking  at  the  various  cases  upon 
the  present  subject,  it  is  obvious  that 
the  wife's  equity  to  a  settlement  out 
of  her  equitable  chases  in  action,  is  a 
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distinguishable  principle  from  the 
wife's  claim  to  a  maintenance  out  of 
her  estate  in  the  case  of  her  husband's 
neglect  or  failure  to  support  her.  The 
former  takes  effect  after  her  husband's 
death,  the  latter  immediately:  the 
former  extends  to  only  a  part  of  the 
fund  in  question,  the  latter  may  em- 
brace the  whole  of  it :  the  former  ap- 
plies only  upon  equitable  interests 
which  are  still  suh  judice,  the  latter 
may  be  enforced  against  property 
which  is  fully  under  the  control  of  the 
husband.  Nor  is  the  latter  to  be  con- 
sidered as  an  extended  branch  of  the 
other ;  it  appears  to  come  from  a  dif- 
ferent root,  and  to  be  a  part  of  that 
suspension,  or  arrest,  of  the  legal 
powers  and  rights  of  the  husband,  in 
respect  to  the  wife's  separate  estate, 
which  chancery  enforces  upon  breach 
of  the  legal  obligations  and  duty  to 
support  the  wife,  whether  that  breach 
of  duty  arise  from  moral,  or  from  pru- 
dential misconduct,  .^from  unwilling- 


ness or  from  incapacity.  The  main- 
tenance of  the  wife  from  her  own 
property  in  cases  of  the  husband's 
neglect  to  provide  for  her,  is,  no 
doubt,  a  ground  of  original  jurisdic- 
tion, to  be  exercised  upon  a  bill  filed 
by  her :  but  according  to  the  best  view 
of  the  authorities,  that  ordinary  and 
inherent  claim,  known  strictly  as  the 
wife's  equity,  existing  where  there  is 
no  allegation  of  misbehavior  or  insol- 
vency, is  not  the  subject  of  active  relief 
from  chancery,  but  is  protected  only 
where  the  husband  or  his  representa- 
tive is  asking  for  the  decree  or  order 
of  the  Court.  In  general,  the  wife's 
equity  cannot  be  barred  by  any  act  in 
pais,  nor  without  an  examination  be- 
fore a  judge  or  duly  authorized  officer 
of  the  court ;  but  in  Wright  v.  Arnold, 
14  B.  M^onroe,  638,  a' married  woman 
was  held  to  be  precluded  from  claim- 
ing against  a  purchaser  from  her  hus- 
band, by  standing  by  and  assenting 
to  the  sale. 
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WiFE^s  Separate  Property.] — Bond  of  a  feme  covert,  jointlywith  her  hus- 
band ^  shall  hind  her  separate  property. 

The  bill  was  filed  by  the  obligee  of  a  bond,  to  secure  £180,  entered  into  by 
the  defendants,  husband  and  wife,  against  the  husband,  wife,  and  her  surviving 
trustee,  to  recover  the  sums  secured  out  of  the  wife's  separate  estate. 

Upon  the  marriage,  the  estates  of  the  wife  had  been  conveyed  to  trustees ; 
one  part,  consisting  of  freehold  and  leasehold  lands,  in  trust  to  receive  and 
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•pay  the  rents  and  profits  to  the  wife  for  her  separate  use,  and  to  convey  the 
estate  itself  to  such  use  as  she,  by  her  last  will  in  writing,  or  by  deed  or  writ- 
ing under  her  hand  and  seal,  executed  in  the  presence  of  two  witnesses,  should 
appoint;  in  default  of  appointment,  to  the  use  and  behoof  of  her  heirs  and 
assigns ;  other  parts  to  be  sold,  and  out  of  the  produce,  £1000  to  be  laid  out 
according  to  the  directions  of  the  wife,  the  interest  and  profits  to  be  paid  to 
her,  and  the  principal  to  her,  or  her  order,  hi/ note  or  writing  under  her  hand ; 
and  for  want  of  such  appointment,  to  her  executors,  administrators,  and  assigns. 

This  £1000  had  been  raised,  and  the  whole,  or  the  greatest  part  applied,  so 
that  the  question  in  the  cause  was  with  respect  to  the  remedy  against  the  other 
estate. 

In  1769,  the  husband  borrowed  of  the  plaintiff,  Mrs.  Hulme,  £50,  upon  his 
and  his  wife's  bond.  In  1770,  having  occasion  for  a  further  sum,  the  wife 
herself  applied  to  the  plaintiff,  and  borrowed  £130,  paid  the  interest  due  upon 
the  former  sum  of  £50,  and  [the  husband  and  wife]  gave  a  new  bond  for  the 
£180. 

j^oQc-i       *The  cause  had  been  heard  before  Lord  Bathurst,  who  dismissed 
^         -'  the  bill.     It  came  on  now  to  be  re-heard. 

Mr.  Mansfield  opened  for  the  plaintiff,  but  the  reporter  was  absent. 

Mr.  Attorney- General^  for  the  defendants. — The  plaintiff  is  not  entitled  to 
the  relief  of  a  court  of  equity,  but  is  to  be  left  to  make  the  best  she  can  of  the 
security  at  law.  Trustees  for  a  woman  are  appointed  for  the  purpose  of  pre- 
venting her  from  doing  acts  prejudicial  to  herself,  under  the  influence  of  her 
husband.  The  husband's  credit  not  being  good,  the  plaintiff  has  taken  the 
wife's  bond.  The  husband  was  indebted.  He  and  his  wife  are  co-obligors, 
and  it  is  done  with  the  approbation  of  the  plaintiff's  attorney,  who  must  know 
it  was  void.  He  ought  to  have  insisted  upon  a  mortgage  of  her  separate  pro- 
perty. This  Court  will  never  look  upon  bonds  as  appointments  where  the 
party  could  not  enter  into  the  bond.  In  many  cases  of  bonds  with  penalties, 
the  Court  considers  the  bond  as  the  form  only,  and  as  evidence  of  the  sub- 
stance, and  will  not  suffer  the  party  to  be  free  upon  payment  of  the  penalty  ', 
but  in  the  case  of  an  infant,  where  it  is  voidable  only,  the  taking  of  the  bond 
will  not  aid  the  taker  in  equity.  I  do  not  contend  that  a  married  woman  can- 
not contract  in  respect  to  her  separate  property,  but  the  party  contracting  must 
take  a  security  agreeable  to  the  nature  of  the  property;  he  cannot  better  his 
security.  Peacock  v.  Monk,  2  Ves.  190,^  closes  with  a  dictum,  the  authority 
of  which  is  very  doubtful ;  it  had  no  affinity  to  the  principal  question. 

Mr.  JSelwyn,  on  the  same  side. — There  is  no  case  where  the  point  has  been 
determined  that  a  bond,  in  which  the  wife  joins  her  husband,  binds  her  sepa- 
rate property.  Norton  v.  Turvill,  2  P.  Wms.  144,^  was  against  the  wife's 
representatives,  which  is  very  different  from  the  present  against  the  separate 
property  settled  upon  her  for  life. 

[^Lord  Chancellor  Thurlow. —  GrighyY.  Cox,  1  Yes.  517,  appears  to  be  a 

1  Wedderburne.  2  gee  Belt's  Suppl.  342.  3  2  Eq.  Ca.  Ab.  152,  pi.  14. 
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decree  for  a  specific  performance.  The  *defect  of  that  case  is,  that 
it  does  not  state  the  trust.  It  is  said  that  a  feme  covert  is  to  be  con-  L  -1 
sidered  as  a  feme  sole,  with  respect  to  every  authority  she  can  exercise  over 
her  separate  estate ;  but  it  is  different  where  the  consent  of  the  trustees  is  made 
essential  to  the  conveyance,  although  the  mere  appointment  of  trustees  is  not 
sufficient  to  deprive  her  of  that  authority ;  for  there  must  be  trustees,^  other- 
wise she  could  have  no  separate  property.]  • 

Mr.  Selwyn. — In  Biscoe  v.  Kennedy^  Sir  Thomas  Clarke  thought  it  was  to 
be  considered  as  the  property  of  a  feme  sole ;  but,  in  that  case,  the  bond  was 
given  before  the  marriage  of  the  parties. 

\Lord  Chancellor  Thurlow. — Do  you  consider  that  case  as  deciding  that 
her  property  was  liable  to  her  acts  only  whilst  she  was  a  feme  sole  ?] 

Mr.  Selwyn. — A  feme  covert  can  execute  no  act  except  by  virtue  of  a  power, 
or  with  the  consent  of  the  trustees,  or  by  some  means  referring  to  her  separate 
property )  but,  in  this  case,  there  is  no  reference  whatsoever  to  her  separate 
property,  or  consent  of  trustees.  It  is  not  wholly  immaterial  that  the  plaintiff 
has  sued  at  law.  In  Machorro  v.  Stonehouse,  in  July  last,  upon  marriage,  a 
sum  was  agreed  to  be  laid  out  in  the  funds,  upon  trust  that  the  dividends 
should  be  to  the  separate  use  of  the  wife ;  the  plaintiff  bought  the  interest 
during  the  lives  of  the  husband  and  wife,  for  eight  years'  purchase;  there  was 
no  fraud.  A  bill  was  brought  against  the  trustee  for  a  transfer.  Mrs.  Stone- 
house,  in  her  answer,  insisted  this  was  against  her  consent,  but  there  was  evi- 
dence in  the  *cause,  that  they  had  both  consented.  This  bill,  so  cir-  ^^^(\n•^ 
cumstanced,  was  dismissed  with  costs,  by  his  Honor  (Sir  Thomas 
Sewell,)  who  seemed  shocked  at  the  proposition  that  a  married  woman  could 
be  bound  by  an  act  done  in  conjunction  with  her  husband.' 

1  Trustees  are  not  essentially  necessary  for  the  creation  of  a  trust  for  the  separate  use 
of  a  married  woman,  as  the  husband  will  be  converted  into  a  trustee  for  her.  See 
Bennet  v.  Davis,  2  P.  Wms.  316  :  Parker  v.  Brook,  9  Ves.  583  ;  Rich  v.  Cockell,  9  Ves. 
369. 

2  Biscoe  V.  Kennedy,  at  the  Rolls,  21st  July,  1762.  The  defendant,  Jane  Kennedy, 
then  the  widow  of  OrmondTomson,  Esq.,  being  indebted  to  the  plaintiff  Biscoe,  in  £114 
by  bond  22nd  of  April,  1755,  and  being  possessed  of  several  leasehold  houses,  and  of 
£1000  East  India  Stock,  by  settlement  on  her  marriage  with  the  defendant  James 
Kennedy,  all  her  personal  estate  (excepting  £500  East  India  Stock,  which  the  husband 
was  to  have)  was  conveyed  to  the  defendant  M'Cullock,  in  trust  for  the  separate  use  of 
the  defendant  Jane.  The  marriage  having  taken  effect,  the  plaintiff  filed  his  bill  (with- 
out having  sued  the  husband)  to  have  the  separate  estate  of  the  wife  applied  to  the 
payment  of  the  debt ;  which  bill  was  dismised.  The  plaintiff  then  sued  out  writs  against 
James  g-nd  Jane  Kennedy ;  but  James  Kennedy  absconding,  could  not  be  served,  and 
the  plaintiff  proceeded  to  outlawry,  and  then  filed  this  bill,  to  be  paid  out  of  the  wife's 
separate  estate.  The  defendant  insisted,  that  during  her  husband's  life,  her  separate 
property  was  not  liable  to  this  debt,  contracted  by  her  while  sole.  The  plaintiff  con- 
tended that  the  settlement  as  to  him  was  fraudulent.  Upon  the  hearing  his  Honor 
declared  that  upon  the  circumstances  of  the  case,  the  effects  of  the  defendant,  vested  in 
her  trustee,  were  to  be  considered  as  the  property  of  a  feme  sole,  and  ordered  the  plain- 
tiff's debt  and  costs  to  be  paid  out  of  the  £500  East  India  Stock,  in  the  hands  of  the 
trustee. 

3  Sed  vide  contra,  Stanford  v.  Marshall,  2  Atk.  68 ;  Pybus  v.  Smith,  3  Bro.  C.  C.  340. 
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Mr.  Mansfield,  in  reply. — It  is  now  laid  down  that  a  woman,  having  sepa- 
rate property,  cannot  dispose  of  it  but  by  the  means  pointed  out  by  the  settle- 
ment, and  with  the  consent  of  her  trustees.  It  seemed  to  me  that  a  feme 
covert,  having  separate  property,  was  to  that  intent^  a  feme  sole,  and  might 
borrow  money  and  give  securities.  The  consent  of  the  trustees  has  been  de- 
cided not  to  be  necessary ;  the  use  of  trustees  being  only  to  guard  it  against 
the  husband.  Here,  it  is  to  such  uses  as  she,  by  deed  or  will,  should  appoint. 
Mr.  Attorney-General  and  Mr.  Selwyn  argue  upon  the  ground  that  the  bond 
was  void;  that  is  begging  the  question.  If  we  are  right,  though  void  at  law, 
it  is  not  void  here.  The  latter  of  these  two  bonds,  that  to  secure  £180,  was 
given  on  the  mere  motion  of  the  wife;  no  objection  arises  from  the  plaintiff's 
having  sued  at  law  :  it  was  a  legal  security  against  the  husband.  As  to  an 
infant's  bond :  an  infant  is  never  considered  here  as  an  adult,  but  a  feme 
covert  is  very  often  considered  as  a  feme  sole.  In  Norton  v.  Turvill,  the 
assets  were  considered  as  being  bound  when  she  was  dead ;  then  her  property 
must  have  been  bound  whilst  she  was  living.  That  case  is  decisive  of  the 
present  question.  The  dictum  in  Peacock  v.  Monk  is  mentioned  as  falling 
from  Lord  Hardwicke,  and  naturally,  as  being  the  general  rule  governing  the 
property  of  women,  and  taking  that  particular  case  out  of  the  rule.  In  Biscoe 
V.  Kennedy,  the  separate  property  could  not  be  the  subject  in  dispute,  the 
debts  of  a  feme  sole  falling  on  her  husband.  In  Machorro  v.  Stonehouse,  the 
woman  lived  separate  from  the  husband,  and  probably  some  fraud  struck  the 
learned  judge. 

Lord  Chancellor  Thurlow. — My  doubt  arises  principally  upon  the  form 
r*S981  ^^^^^  relief,  rather  than  the  principles  *upon  which  the  bill  is  brought; 
it  is  a  bill  brought  by  the  obligee  upon  a  joint  bond  by  husband  and 
wife  for  £180,  to  recover  that  sum  out  of  the  separate  property  of  the  wife. 
It  is  brought  against  the  wife,  the  husband,  and  the  trustees,  for  attaining  the 
most  extensive  and  perfect  relief  which  the  situation  of  her  separate  property 
will  enable  her  or  her  trustees  to  afford. 

The  question  is,  what  sort  of  execution  this  Court  will  award  against  that 
separate  property  ?  It  is  created  by  deed,  and  is  real  estate  conveyed  to  trus- 
tees, as  to  a  considerable  part  of  it,  in  trust  to  receive  and  pay  the  rents  to  the 
wife,  and  to  convey  the  estates  themselves  according  to  the  appointment  of 
the  wife,  by  her  last  will  and  testament  in  writing,  or  by  deed  or  writing  under 
her  hand  and  seal,  executed  in  the  presence  of  two  or  more  witnesses ;  and, 
for  want  of  such  declaration  or  appointment,  to  the  use  and  behoof  of  the  wife, 
her  heirs  and  assigns ;  as  to  other  parts,  in  trust,  to  be  sold,  and  out  of  the 
produce  of  the  sale,  £1000  to  be  retained  by  the  trustees,  to  be  laid  out 
according  to  the  directions  of  the  wife,  the  profits  to  be  paid  to  her,  and  the 
principal  to  her  or  her  order,  by  note  or  writing  under  her  hand ;  and,  for 
want  of  such  appointment,  to  her  executors,  administrators,  and  assigns. 

The  rule  laid  down  in  Peacock  v.  Monk,  2  Yes.  190,  that  a  feme  covert 

1  Qu.  extent. 
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acting  with  respect  to  lier  separate  property,  is  competent  to  act  in  all  respects 
as  if  she  was  a  feme  sole,  is  the  proper  rule,  and  necessary  to  support  the  de- 
cisions on  this  subject.  The  consequence  was,  that,  in  Allen  v.  Papworth,  1 
Yes.  163,^  where  a  bill  was  brought  by  husband  and  wife  for  an  account,  the 
wife,  together  with  her  husband,  submitting  that  the  profits  of  her  separate 
estate  should  be  applied  to  pay  the  husband's  debts,  she  was  bound  by  that 
submission,  and  the  profits  of  her  separate  estate  were,  by  decree,  directed  to 
be  so  applied.  In  Grighy  v.  Cox,  where  the  wife  had  contracted  to  sell  her 
separate  estate,  being  authorized  by  settlement  to  dispose  of  it,  the  Court 
bound  her,  as  a  person  equally  competent  as  if  sole,  to  a  specific  performance 
of  that  ^contract :  I  take  it,  therefore,  it  is  impossible  to  say,  but  that  r^onq-i 
a  feme  covert  is  competent  to  act  as  a  feme  sole,  with  respect  to  her 
separate  property,  where  settled  to  her  separate  use. 

But  the  question  here  goes  a  little  beyond  that ;  it  is  not  only  how  far  she 
may  act  upon  her  separate  property :  I  have  no  doubt  about  that ;  but  the 
question  is,  how  far  her  general  personal  engagements  shall  be  executed  out  of 
her  separate  property.     If  she  had  by  instrument  contracted  that  this  or  that 
portion  of  her  separate  estate  should  be  disposed  of  in  this  or  that  way,  I  think 
she  and  her  trustees  might  have  been  decreed  to  make  that  disposition;  but  if 
she  enters  into  an  engagement,  which  would  make  a  feme  sole  liable  to  the 
whole  extent  of  the  contract  as  to  her  person,  &c.,  in  every  respect,  it  is  clear 
such  general  engagement,  entered  into  by  a  fenie  covert,  will  not  bind  her  as 
such.     It  is  not  like  the  case  of  an  infant,  who  is  incapable  of  acting  ',  but  in 
respect  to  a  feme  covert,  determined  cases  seem  to  go  thus  far,  that  the  general 
engagement  of  the  wife  shall  operate  upon  her  personal  property,  shall  apply 
to  the  rents  and  profits  of  her  real  estate,  and  that  her  trustees  shall  he  obliged 
to  apply  personal  estate,  and  rents  and  profits  when  they  arise,  to  the  satisfac- 
tion of  such  general  engagement ;  hut  this  Court  has  not  used  any  direct  process 
against  the  separate  estate  of  the  wife,  and  the  manner  of  coming  at  the  sepa- 
rate property  of  the  wife  has  heen  hy  decree  to  hind  the  trustees,  as  to  personal 
estate  in  their  hands,  or  rents  and  profits,  according  to  the  exigency  of  justice, 
or  of  the  engagement  of  the  wife,  to  he  carried  into  execution.^     I  know  of  no 
case  which  has  gone  further  than  that.     Suppose  the  wife  to  have  power,  by 
settlement,  to  dispose  of  her  real  estate  to  any  uses  she  shall  think  fit,  yet  the 
trustees  must  make  the  formal  instrument,  without  which  the  estate  cannot 
pass.     I  know  of  no  case  where  the  general  engagement  of  the  wife  has  been 
carried  to  the  extent  of  decreeing  that  the  trustees  of  her  real  estate  shall 
make  conveyance  of  that  real  estate,  and  by  sale,  mortgage,  or  otherwise,  raise 
the  money  to  satisfy  that  general  ^engagement  on  the  part  of  the  wife.  r*4ooi 
It  may  be  difficult  to  give  relief  here  without  doing  something  of  that_ 
kind,  because  that  part  of  the  real  estate  which  was  to  be  sold  has  been  sold, 
and  the  money  has  been  applied,  with  the  direction  of  the  wife,  by  the  hand 
of  the  trustee,  who  consequently  is  no  longer  liable  as  to  that  sum ;  so  that  so 

1  See  a  fuller  and  more  correct  statement  of  the  case  in  Belt's  Suppl.  p.  91. 

2  See  also  Francis  v.  Wigzell,  1  Madd.  258;  Aylett  v.  Ashton,  1  My.  &  Cr.  105,  112. 
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far  as  the  £1000,  it  seems  out  of  the  reach  of  this  Court,  the  trustee  alleging 
that  the  money  is  paid,  or  not  remaining  in  his  hands. — [Mr.  Ambler. — Only 
part  paid  over.] — I  believe  there  is  no  instance  of  a  personal  decree  against  a 
feme  covert,  for  payment  of  any  sum  whatever.  Though  her  separate  personal 
property  is  liable,  yet  the  decree  is  to  fetch  forth  her  separate  estate,  and  make 
it  liable  to  her  engagement.  No  lease  found  in  the  hands  of  the  trustee  is 
now  before  the  Court ;  we  cannot  come  at  it.  As  a  bond  it  is  void,  otherwise 
an  extent  might  have  gone. 

^  Lord  Chancellor  Thurlow. — I  have  no  doubt  about  this  principle,  that, 
if  a  court  of  equity  says  a  feme  covert  may  have  a  separate  estate,  the  Court 
will  hind  her  to  the  whole  extent  as  to  making  that  estate  liable  to  her  own 
engagements  ;  as,  for  instance,  for  payment  of  debts,  &c.  But,  although  the 
remedy  here  is  more  extensive  than  in  a  court  of  law,  I  do  not  find  the  Court 
has  ever  ordered  a  power  to  be  executed ;  it  has  industriously  stopped  short  of 
so  doing,  and  has  only  given  a  remedy  by  stopping  the  fund,  where  the  power 
was  executed  -,  therefore,  I  cannot  order  the  feme  covert  to  execute  her  power, 
but  I  am  exceedingly  clear  that  the  leasehold  estate  will  be  liable. 

It  stood  referred  to  the  Master  to  take  an  account  of  the  rents  and  profits  of 
the  leasehold  estates ;  but,  before  any  report,  the  parties  came  to  a  compro- 
mise, upon  the  defendant  Frances  paying  the  principal  sum  borrowed,  with 
interest,  without  any  costs. ^ 


r  *401"1  *"  ^^^*  ^*  law,"  observes  Lord  Brougham,  C, ."  a  feme  covert  can- 
not in  any  way  be  sued,  even  for  necessaries,  is  certain.  Bind  her- 
self, or  her  husband,  by  specialty,  she  cannot;  and,  although  living  with  him, 
and  not  allowed  necessaries,  or  apart  from  him,  whether  on  an  insufficient  al- 
lowance or  an  unpaid  allowance,  she  may  so  far  bind  him  that  those  who  furnish 
her  with  articles  of  subsistence  may  sue  him  ',  yet,  even  in  respect  of  these,  she 
herself  is  free  from  all  suit.  This  is  her  position  of  disability,  or  immunity  at 
law;  and  this  is  now  clearly  settled.  Her  separate  existence  is  not  contem- 
plated ;  it  is  merged  by  the  coverture  in  that  of  her  husband;  and  she  is  no 
more  recognized  than  is  the  cestui  que  trust  or  the  mortgagor,  the  legal  estate, 
which  is  the  only  interest  the  law  recognizes,  being  in  others. 

"  But,  in  equity,  the  case  is  wholly  different.  Her  separate  existence,  both 
as  regards  her  liabilities  and  her  rights,  is  here  abundantly  acknowledged ; 
not,  indeed,  that  her  person  can  be  made  liable,  but  her  property  may,  and  it 
may  be  reached  through  a  suit  instituted  against  herself  and  trustees.  It  may 
be  added  that  the  current  of  decision  has  generally  run  in  favor  of  such  recog- 
nition. The  principle  has  been  supposed  to  be  carried  further  in  Hulme  v. 
Tenant,  than  it  had  ever  been  before,  because  there  a  bond,  in  which  the  hus- 
band and  wife  joined,  and  which,  indeed,  so  far  as  the  obligation  of  the  wife 

1  July  28,  1778. 

2  See  Standford  v.  Marshall,  2  Atk.  68 ;  Sockett  v.  Wray,  4  Bro.  C.  C.  483. 
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was  concerned,  was  absolutely  void  at  law,  was  allowed  to  charge  tlie  wife's 
estate  vested  in  trustees  to  her  separate  use,  though  such  estate  could  only  be 
reached  by  implication ;  and  though,  till  then,  the  better  opinion  seemed  to 
be,  that  the  wife  could  only  bind  her  separate  Estate  by  a  direct  charge  upon 
it.  Lord  Eldon  repeatedly  expressed  his  doubts  as  to  this  case ;  but  it  has 
been  constantly  acted  upon  by  other  judges,  and  never,  in  decision,  departed 
from  by  himself/'     Murrai/  v.  Barlee,  3  My.  &  K.  220,  222. 

Wife' s  ^iower  of  disposition  over  her  separate  estateJ] — The  rule  laid  down 
in  Peacock  v.  Monhj  that  a  feme  covert,  acting  with  respect  to  her  separate 
property,  is  competent  to  act  in  all  respects  as  a  feme  sole,  is  said  by  Lord 
Thurlow,  in  Eulme  v.  Tenant,  to  be  the  proper  rule,  and  necessary  to  support 
the  decisions  on  this  subject. 

Thus,  it  has  been  established  ever  since  the  case  of  Fettiplace  v.  Gorges,  1 
Yes.  jun.  46;  S.  C,  3  Bro.  C.  C.  8,  that  personal  property  settled  upon  a 
feme  covert  for  her  separate  use,  is  to  be  enjoyed  with  all  its  incidents;  and 
that,  as  the  jus  disponendi  is  one  of  them,  she  may,  although  there  is  no  ex- 
press power  of  disposition  given  to  her,  dispose  of  it,  either  by  acts  inter  vivos, 
or  by  will,  {Rich  v.  Cochill,  9  Yes.  359  ;  *  Wagstaff  v.  Smith,  9  Yes.  j.  *4Q21 
520  ;  Thachwell  v.  Gardiner,  5De  Gr.  &  Sm.  58 ;  Hodgson  v.  Hodgson, 
2  Kee.  704 ;  Humphrey  v.  Richards,  2  Jur.  N.  S.  432 ;)  and  the  power  of  a 
married  woman  to  dispose  of  personal  property^  settled  to  her  separate  use  ex- 
tends to  interests  in  reversion,  as  well  as  those  in  possession  :  Sturgisy.  Corp, 
13  Yes.  190. 

Where  a  married  woman  making  a  will  has  property  settled  to  her  separate 
use  to  satisfy  the  words  of  her  will,  it  will  not  be  held  to  be  made  in  execution 
of  a  special  power  to  which  she  does  not  refer :  Evans  v.  Evans,  26  L.  J.  N. 
S.,  Ch.  193 ;  5  W.  R.  169,  M.  R.  Secus,  where  the  will  of  a  married  woman 
having  a  general  power  would,  if  not  held  to  be  in  execution  of  it,  be  inope- 
rative :   Shelford  v.  Acland,  5  W.  R.  170. 

As  to  real  estate,  it  has  been  held,  that  when  it  was  settled  to  the  separate 
use  of  a  feme  covert,  she  could  not,  without  an  express  power  of  appointment, 
dispose  of  it  by  will  or  otherwise  than  by  fine  or  recovery,  so  as  to  disinherit 
or  bind  her  heir,  (  Churchill  v.  Dihhen,  2  Kenyon's  Rep.,  part  2,  68, 84 ;  Anon.j 
cited  in  Peacock  v.  Monk,  2  Yes.  192 ;  Sanders  on  Uses  and  Trusts,  380 ;) 
and  it  is  conceived  that  she  can  only  efi'ect  that  object  now  by  deed  acknow- 
ledged; Newcomen  v.  Eassard,  4  Ir.  Ch.  Rep.  274.  In  the  recent  case  of 
Earris  v.  Mott,  14  Beav.  169,  a  married  woman  entitled  in  fee  to  real  estate 
devised  to  her  separate  use,  contracted  to  sell  it,  but  before  the  contract  had 
been  carried  into  execution  died,  having  devised  the  estate  to  her  husband  in 
fee.  The  husband  filed  a  claim  against  the  purchaser  for  the  specific  perfor- 
mance of  the  contract.  It  was  argued  for  the  plaintiff.  First,  that  her  contract 
was  binding  upon  her  estate,  and  all  claiming  under  her.  Secondly,  that  she 
could  dispose  of  the  estate  by  her  will,  and  that  her  heir  was  a  mere  trustee 
for  her  husband,  and  that  his  concurrence  was  a  mere  matter  of  conveyance. 
Sir  John  Romilly,  M.  R.,  however,  declined  in  the  absence  of  the  heir,  to 
determine  that  he  was  a  mere  trustee  of  the  legal  estate.     ^^The  object,"  said 
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his  Honor,  ^^  of  limiting  the  estate  to  her  separate  use  was  to  protect  her  from 
her  husband,  and  not  to  extend  her  power  of  disposition.  If  any  distinct 
authority  could  be  produced  I  must  act  on  it ;  but  none  being  cited,  I  think 
the  case  too  doubtful  to  compdl  the  defendant  to  take  the  title  in  the  absence 
of  the  heir/'     See  also  Newcomen  v.  Ilassard,  4  Ir.  Ch.  Kep.  268,  273. 

It  is  clear,  however,  that  a  feme  covert  has  the  same  power  over  her  life 
interest  in  real  estates  settled  to  her  separate  use  as  she  would  have,  had  she 
been  a  feme  sole,  and  a  contract  to  sell  or  mortgage  her  interest  will  be  speci- 
fically enforced  against  her :  Stead  v.  Nelson,  2  Beav.  245 ;  Wainwright  v. 
r*40^1  *-^<^^^^^^y>  2  Beav.  363 ;  WillcocksY.  Hannyngton,  5  Ir.  Ch.  Rep. 
38.  In  Major  V.  Lansley,  2  Buss.  &  My.  357,  where  a  married  wo- 
man, being  entitled  for  life  to  her  separate  use,  to  a  reversionary  interest  in 
an  annuity  charged  on  real  estate,  joined  with  her  husband  in  assigning  it, 
Sir  John  Leach,  M.  B.,  although  she  had  levied  no  fine,  held  her  bound,  after 
the  death  of  her  husband,  by  the  assignment.  So,  in  Newcomen  v.  Hassard, 
4  Ir.  Ch.  Bep.  268,  where  a  married  woman  and  her  husband  assigned  a  rent- 
charge  to  which  she  was  entitled  to  her  separate  use  for  life,  it  was  held  by 
the  Master  of  the  Bolls  of  Ireland  that  the  deed  did  not  require  acknowledg- 
ment under  the  statute  for  the  abolition  of  fines  and  recoveries. 

Upon  the  principle  that  a  married  woman  can  dispose  of  her  separate  pro- 
perty, she  will  render  it  liable  by  concurring  with  her  trustees  in  a  breach  of 
trust.  See  Crosby  v.  Church,  3  Beav.  485 ;  Brewer  v.  Swirler,  2  Sm.  &  G. 
219;  Hanchett  v.  Briscoe,  22  Beav.  496. 

Lord  Thurlow,  in  Hulme  v.  Tenant,  following  the  opinion  that  at  one  time 
was  prevalent,  thought  that  trustees  were  essentially  necessary  to  the  existence 
of  separate  property.  It  has,  however,  been  long  since  established,  that,  if 
real  or  personal  estate  be  given  to  or  settled  upon  a  married  woman  for  her 
separate  use,  without  the  interposition  of  trustees,  still,  in  equity,  the  inten- 
tion will  be  effectuated,  and  the  wife's  interest  protected  by  the  conversion  of 
her  husband  into  a  trustee  for  her,  (^Bennet  v.  Davis,  2  P.  Wms.  316 ;  Parker 
V.  BrooJcQ,  9  Ves.  583 ;  Rich  v.  Cochell,  9  Yes.  375 ;  Rollfe  v.  Budder,  Bunb. 
187 ;  Prichard  v.  Ames,  1  T.  &  B.  222;  Newlands  v.  Paynter,  10  Sim.  377 ; 
4  My.  &  C.  408 ;  Archer  v.  Rorhe,  7  Ir.  Eq.  Bep.  478 ;)  and  where  there  are 
trustees,  (notwithstanding  the  decision  of  Lord  Bosslyn  in  Whistler  v.  New- 
man, 4  Yes.  129 ;  and  Mores  v.  Iluish,  5  Yes.  692,)  it  is  now  clear,  that  a 
married  woman  can  bind  her  separate  property,  without  their  assent,  unless  it 
is  rendered  necessary  by  the  instrument  giving  her  that  property.  See  Essex 
V.  Atkins,  14  Yes.  542,  where  the  grant  of  an  annuity  by  a  married  woman 
out  of  personal  property  settled  to  her  separate  use  was  established,  without 
the  assent  of  the  trustees.  See,  also,  Grighy  v.  Cox,  1  Yes.  518 ;  Pyhus  v. 
Smith,  1  Yes.  jun.  193;  and  Parhes  v.  White,  11  Yes.  223.  The  cases  of 
Whistler  v.  Newman,  and  Morse  v.  Iluish,  may,  therefore,  be  considered  as 
overruled.  Indeed,  it  has  been  held  that,  where  a  trustee  has  received  notice 
of  a  charge  made  by  a  married  woman  on  her  separate  property,  in  his  hands, 
he  will  be  held  personally  liable  to  payments  subsequently  made  to  her :  Hodg- 
son V.  Hodgson,  2  Kee.  704. 
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*A  married  woman  may  give  to  her  husband  the  same  interest  in  |-  ^^j^a^-i 
her  separate  property,  as  she  can  to  any  other  person,  {Essex  v.  Atkins,  ^  -^ 
14  Ves.  542 ;  Grighy  v.  Cox,  1  Ves.  618 ;)  but  where  it  consists  of  a  fund  in 
court,  it  will  not  be  paid  to  her  husband,  unless  her  consent  is  taken  in  court : 
Milnes  v.  Busk,  2  Yes.  jun.  488,  500;    Yfordsworih  -j.BayreU,  4  W.  R.  689. 

A  husband  may  also  give  property  to  trustees,  or  make  himself  a  trustee  for 
the  separate  use  of  his  wife.  But  in  order  to  constitute  a  gift  between  hus- 
band and  wife  there  must  be  a  clear  irrevocable  gift  to  a  trustee  for  the  wife, 
or  some  clear  and  distinct  act  of  the  husband,  by  which  he  divested  himself 
of  his  property,  and  engaged  to  hold  it  as  a  trustee  for  the  separate  use  of  his 
wife.  See  Mews  v.  Mews,  15  Beav.  529 ;  there  a  farmer's  wife,  with  his  know- 
ledge and  sanction,  deposited  the  produce  of  the  surplus  butter,  eggs,  and 
poultry,  with  a  firm  in  her  own  name,  and  he  called  it  "  her  money."  On 
his  death-bed  he  gave  his  executor  directions  to  remove  the  money,  and  do 
the  best  he  could  with  it  for  his  wife.  It  was  held  by  Sir  John  Romilly,  M. 
R.,  that  the  evidence  was  not  sufficient  to  establish  a  gift  between  them,  and 
that  the  husband  had  neither  made  himself  nor  the  firm  trustees  for  his  wife. 
See  also  Barrack  v.  if  Culloch,  3  K.  &  J.  110. 

Although  a  parol  agreement  before  marriage  that  particular  chattels  of  the 
wife  shall  be  possessed  by  her  for  her  separate  use,  is  not  binding  upon  the 
husband ;  yet,  if  the  agreement  be  acted  upon  by  the  chattels  being  placed 
under  the  dominion  of  the  trustees  and  treated  as  separate  property,  the  agree- 
ment may  be  made  efl'ectual :  Simmons  v.  Simmons,  6  Hare,  352. 

Liability  of  wife's  separate  estate  to  her  debts  and  contracts."] — In  the  cases 
before  mentioned,  the  married  woman  has  acted  with  respect  to  her  separate 
property,  and  thus  shown  her  intention  to  deal  with  it. 

The  point  decided  by  Hulme  v.  Tenant,  goes  much  farther  than  that,  and 
shows  that  her  separate  property  will  be  bound  by  general  engagements  in 
writing  which  do  not  refer  to,  or  make  mention  of  it.  It  has  accordingly  been 
frequently  held,  that  the  separate  estate  of  a  feme  covert  is  rendered  liable  to 
pay  her  bond,  {Lillia  Y.Airey,  1  Ves.  jun.  277;  Norton  v.  Turvill,  2  P. 
Wms.  144 ;  Peacock  v.  Monk,  2  Ves.  193 ;)  although  it  be  given  to  her  hus- 
band, or  although  she  have  joined  in  it  with  him,  as  in  Hulme  v.  Tenant;  or 
with  a  stranger:  BQQlIeatley\.  Thomas,  15  Ves.  596;  Sandfordy.  Marshall, 
2  Atk.  68.  The  same  was  held. as  to  a  bill  of  exchange,  accepted  by  a  feme 
covert,  in  Stuart  y.  Lord  Kirkwall,  3  Madd.  387;  and  "^OwenY.  r^iAKi 
Homan,  4  H.  L.  Cas.  997 ;  and  as  to  a  promissory  note  given  by  a 
feme  covert  in  Bullpin  v.  Clarke,  17  Ves.  365 ;  Field  v.  Sowle,  4  Russ.  112 ; 
and  the  separate  estate  of  a  feme  covert  has  been  held  to  be  bound  by  an 
agreement  entered  into  by  her  without  the  knowledge  of  her  husband,  to  pay 
an  additional  rent  for  a  house  :  Master  v.  Fuller,  4  Bro.  C.  C.  19  ;  1  Ves.  jun. 
513.  So  on  an  agreement  to  take  a  house  for  a  term  of  years,  payment  of  the 
past  rents  was  enforced  as  a  charge  upon  her  separate  estate.  Gaston  v. 
Frankum,  De  Gr.  &  Sm.  561 ;  16  Jur.  507.  And  in  Murray  v.  Barlee^  3 
My.  &  K.  210,  it  was  held,  by  Lord  Brougham,  overruling  the  decision  of  Sir 
L.  Shadwell,  V.  C,  that  the  separate  property  of  a  feme  covert  was  liable  to 
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the  payment  of  the  costs  of  solicitors,  whom  she  had  by  various  letters  in- 
structed to  act  on  her  behalf  with  respect  to  it,  promising  or  giving  them  to 
understand  that  she  would  pay  the  costs  and  charges  to  become  due  to  them, 
for  business  done  for  her,  although  she  did  not  refer  to  her  separate  property, 
or  expressly  promise  to  pay  such  costs  and  charges  out  of  it.  '^  The  present," 
observes  his  Lordship,  "  is  by  no  means  a  case  of  mere  general  charge.  If  it 
were,  I  have  no  doubt  that  the  claim  would  well  lie,  but  these  are  written  pro- 
mises. I  hold  a  retainer  in  writing  to  imply  a  promise  to  pay  whatever  shall 
be  reasonably  and  lawfully  demanded  by  the  solicitor  or  attorney  acting  under 
that  retainer.  So,  if  there  be  no  formal  retainer,  but  only  a  written  acknow- 
ledgment or  adoption  of  the  professional  conduct,  or  instructions  in  writing  to 
proceed  further,  the  party  who  gives  such  written  instructions,  in  eiFect  pro- 
mises to  pay  whatever  may  lawfully  become  due  to  one  acting  in  obedience  to 
them ;  that  is,  to  pay  the  costs  whicji  shall  be  taxed." 

In  the  case  of  Barlee  v.  Barlee,  1  S.  &  S.  100,  it  was  held  that  the  sepa- 
rate property  of  a  married  woman,  in  the  hands  of  the  Court,  was  liable  to  the 
costs  of  a  suit  instituted  by  her  touching  that  property. 

Where,  however,  a  married  woman  whose  husband  was  insane,  instructed  a 
solicitor  to  act  for  her  and  her  infant  children,  appearing  by  their  next  friend, 
in  a  suit  to  which  she  was  not  a  party,  and  which  did  not  relate  to  her  sepa- 
rate estate,  it  was  held  by  Sir  John  Romilly,  M.  K.,  that  her  separate  estate 
was  not  liable  for  the  costs.  "  There  has  been,"  said  his  Honor,  ''  a  miscon- 
ception of  the  rights  and  obligations  attaching  to  the  separate  estate  of  a  mar- 
ried woman.  In  Murray  v.  Barlee,  3  My.  &  K.  209,  a  married  woman,  in 
respect  of  her  separate  estate,  employed  a  solicitor  to  conduct  the  proceedings, 
and  it  was  held  that  her  separate  estate  was  made  liable.  That  is  no  authority 
r  *40fil  ^^^  creating  a  liability  for  costs  in  this  *case.  Here,  a  married  woman, 
whose  husband,  by  reason  of  mental  incapacity,  was  unable  to  take 
any  steps,  goes  to  a  solicitor  and  directs  him  to  take  proceedings  for  her  chil- 
dren. It  is  a  separate  and  distinct  matter.  She  was  not  a  party  to  the  cause, 
and  the  litigation  had  no  relation  to  her  or  her  separate  estate ;  it  was  insti- 
tuted merely  to  ascertain  the  rights  of  her  children.  From  the  situation  of 
her  husband,  she  was  the  person  who  naturally  communicated  with  the  solici- 
tor, and  in  one  sense  employed  him,  but  he  knew  that  he  was  employed  to 
protect  the  interests  of  the  children,  and  that  the  next  friend  was  liable  to 
him ;  but  neither  the  mother  the  children,  nor  her  separate  estate,  was  liable 
for  costs  incurred  in  this  matter  which  did  not  concern  her."  Re  Pugh,  17 
Beav.  336. 

An  application  by  a  married  woman  to  tax  a  solicitor's  bill,  for  business  in 
respect  to  her  separate  estate,  must  be  made  by  her  next  friend.  In  re 
Waugh,  15  Beav.  508.  Pending  a  reference  for  the  taxation  of  a  solicitor's 
bill  against  a  married  woman,  the  solicitor  cannot  maintain  a  suit  to  enforce  a 
lien  for  his  bill  of  costs  on  her  separate  estate.  Waugh  v.  Waddell,  16  Beav. 
521. 

In  many  cases  it  has  been  erroneously  held,  that  the  general  engagements 
of  a  married  woman,  in  writing,  operate  and  are  valid  only  as  appointments 
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made  with  reference  to  the  separate  estate,  and  not  as  mere  contracts ;  and 
consequently,  as  a  mere  verbal  contract  cannot  operate  as  an  appointment,  that 
the  separate  estate  of  a  feme  covert  is  not  bound  by  her  general  engagements 
unless  they  are  in  writing.     See  Clerh  v.  Miller ^  2  Atk.  379  ;  Bowling  v. 
Maguire,  LI.  &  G-.   Rep.  t.  Plunkett,  19 ;  Bolton  v.   Williams,  2  Ves.  jun. 
142 ;   Greatley  v.  Noble^  3  Madd.  94 ;  Stuart  v.  Kirkwall,  3  Madd.  389  ; 
Aguilar  v.  Aguilar,  5  Madd.  418  ;    Chester  v.  Piatt,  1  Y.  &  B.  334 ;  Mur- 
ray V.  Barlee,  4  Sim.  82,  per  Sir  L.  Shadwell,  V.  C.     The  more  recent  cases, 
however,  upon  the  authority  of  the  principal  case,  decide  that  a  feme  covert 
can,  as  to  her  separate  estate,  enter  into  contracts  in  the  same  manner  as  a 
feme  sole,  and  that  her  contracts  or  engagements,  upon  this  principle,  are 
equally  binding  whether  they  are  written  or  merely  verbal,  and  that  it  is 
therefore  unnecessary,  as  well  as  incorrect  in  principle,  to  speak  of  her  written 
engagements  as  operating  merely  as  appointments.     See  Murray  v.  Barlee,  3 
My.  &  K.  223  ;    Owens  v.  Dickenson,  1  Cr.  &  Ph.  53 ;  Master  v.  Fuller,  4 
Bro.  C.  C.  19.     This  doctrine  has  been  most  ably  supported  in  Lord  Broug- 
ham's elaborate  judgment  in  Murray  v.  Barlee,  3  My.  &  K.  223.     "  In  all 
these  cases,' '  says  his  Lordship,  "  I  take  the  foundation  of  the  doctrine  to  be 
this  :  the  wife  has  a  separate  estate,  subject  to  *her  own  control,  and  r*4Q>7-| 
exempt  from  all  other  enterference  or  authority.     If  she  cannot  affect 
it,  no  one  can  ',  and  the  very  object  of  the  settlement  which  vests  it  in  her 
exclusively,  is  to  enable  her  to  deal  with  it  as  if  she  were  discovert.     The 
power  to  affect  it  being  unquestionable,  the  only  doubt  that  can  arise  is, 
whether  or  not  she  has  validly  encumbered  it.     At  first,  the  Court  seems  to 
have  supposed  that  nothing  could  touch  it  but  some  real  charge,  as  a  mort- 
gage, or  an  instrument  amounting  to  an  execution  of  a  power,  where  that 
view  was  supported  by  the  nature  of  the  settlement.     But  afterwards  her  in- 
tention was  more  regarded,  and  the  Court  only  required  to  be  satisfied  that 
she  intended  to  deal  with  her  separate  property.     When  she  appeared  to  have 
done  so,  the  Court  held  her  to  have  charged  it,  and  made  the  trustees  answer 
the  demand  thus  created  against  it.     A  good  deal  of  the  nicety  that  attends 
the  doctrine  of  powers  thus  came  to  be  imported  into  this  consideration  of  the 
subject.     If  the  wife  did  any  act  directly  charging  the  separate  estate,  no 
doubt  could  exist ;  just  as  an  instrument  expressing  to  be  in  execution  of  a 
power,  was  always,  of  course,  considered  as  made  in  execution  of  it.     But  so, 
if  by  any  reference  to  the  estate,  it  could  be  gathered  that  such  was  her  in- 
tent, the  same  conclusion  followed.     Thus,  if  she  only  executed  a  bond,  or 
made  a  note,  or  accepted  a  bill,  because  those  acts  would  have  been  nugatory 
if  doi>e  by  a  feme  covert,  without  any  reference  to  her  separate  estate,  it  was 
held,  in  the  cases  I  have  above  cited,  that  she  must  be  intended  to  have  de- 
signed a  charge  on  that  estate,  since  in  no  other  way  could  the  instrument 
thus  made  by  her  have  any  validity  or  operation ;   in  the  same  manner  as  an 
instrument,  which  can  mean  nothing  if  it  means  not  to  execute  a  power,  has 
been  held  to  be  made  in  execution  of  that  power,  though  no  direct  reference 
is  made  to  the  power.     Such  is  the  principle.     But  doubts  have  been,  in  one 
or  two  instances,  expressed  as  to  the  effect  of  any  dealing,  whereby  a  general 
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engagement  only  is  raised ;  that  is,  where  she  becomes  indebted  without  exe- 
cuting any  written  instrument  at  all.  This  point  was  discussed  in  Greatley  v. 
Nohle^  3  Madd.  79 ;  and  the  Master  of  the  Rolls  (Sir  John  Leach)  appears, 
in  the  subsequent  case  of  Stuart  v.  Kirhwallj  3  Madd.  387,  to  have  been  of 
opinion  that  the  wife's  separate  estate  was  not  liable  without  a  charge,  and  to 
have  supposed  that  he  had  before  stated  that  opinion  in  Greatley  v.  Nohle, 
though  he  by  no  means  expressed  himself  so  strongly  in  disposing  of  that  case, 
and  distinctly  abstained  from  deciding  the  point.  I  own  I  can  perceive  no 
reason  for  drawing  any  such  distinction.  If,  in  respect  of  her  separate  estate, 
the  wife  is  in  equity  taken  as  a  feme  sole,  and  can  charge  it  by  instruments 

*j^Ao-i  absolutely  *void  at  law,  can  there  be  any  reason  for  holding  that  her 
'•  liability,  or,  more  properly,  her  power  of  affecting  the  separate  estate, 

shall  only  be  exercised  by  a  written  instrument  ?  Are  we  entitled  to  invent 
a  rule,  to  add  a  new  chapter  to  the  Statute  of  Frauds,  and  to  require  writing, 
where  that  act  requires  none  ?  Is  there  any  equity,  reaching  written  dealings 
with  the  property,  which  extends  not  also  to  dealing  in  other  ways,  as  by  sale 
and  delivery  of  goods  ?  Shall  necessary  supplies  for  her  maintenance  not 
touch  the  estate,  and  yet  money  furnished  to  squander  away  at  play  be  a 
charge  on  it,  if  fortified  by  a  scrap  of  writing  ?  No  such  distinction  can  be 
taken  upon  any  conceivable  principle.  But  one  of  the  earlier  cases,  Kenge  v. 
Delavally  1  Vern.  326,  makes  no  mention  of  such  a  distinction,  for  there, 
being  indebted  generally  is  all  that  is  stated  as  grounding  the  claim ;  and  in 
Lillia  V.  Airey,  1  Ves.  jun.  277,  the  party  who  had  furnished  necessary  sup- 
plies to  the  wife,  was  held  entitled  to  recover  to  the  extent  of  her  separate 
maintenance.  She  had,  it  is  true,  given  a  bond,  but  only  for  £60 ;  the  Court, 
however,  held  the  creditor  entitled  to  a  larger  sum,  the  separate  maintenance 
exceeding  the  amount  of  the  bond." 

So  also,  in  Owens  v.  Dichenson,  Cr.  &  Ph.  53,  Lord  Cottenham,  with  refer- 
ence to  a  written  agreement,  observed,  "  that  within  the  authority  of  cases 
which  have  been  decided,  it  would  have  been  operative  upon  the  feme  covert's 
separate  estate,  but  not  by  way  of  the  execution  of  a  power,  although  that  has 
been  an  expression  sometimes  used,  and,  as  I  apprehend,  very  inaccurately 
used,  in  cases  where  the  Court  has  enforced  the  contracts  of  married  women 
against  their  separate  estate.  It  cannot  be  an  execution  of  the  power,  because 
it  neither  refers  to  the  power  nor  to  the  subject-matter  of  the  power,  nor, 
indeed,  in  many  of  the  cases  has  there  been  any  power  existing  at  all.  Besides, 
as  it  was  argued  in  Murray  v.  Barlee^  if  a  married  woman  enters  into  several 
agreements  of  this  sort,  and  all  the  parties  come  to  have  satisfaction  out  of 
her  separate  estate,  they  are  paid  pari  passu,  whereas  if  the  instruments  took 
effect  as  appointments  under  a  power,  they  would  rank  according  to  the  priori- 
ties of  their  dates.  It  is  quite  clear,  therefore,  that  there  is  nothing  in  such 
a  transaction  which  has  any  resemblance  to  the  execution  of  a  power ;  what 
it  is,  it  is  not  easy  to  define.  It  has  sometimes  been  treated  as  a  disposing  of 
the  particular  estate ;  but  the  contract  is  silent  as  to  the  separate  estate,  for  a 
promissory  note  is  merely  a  contract  to  pay,  not  saying  out  of  what  it  is  to  be 
paid,  or  by  what  means  it  is  to  be  paid ;  and  it  is  not  correct,  according  to 
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legal  principles,  to  say  that  a  contract  to  pay  is  to  be  construed  into  a 
contract  to  pay  out  of  a  particular  '^property,  so  as  to  constitute  r^^AQcx-i 
a  lien  on   that  property.      Equity  lays  hold  of  the  separate   pro-  ^  "^ 

perty,  but  not  by  virtue  of  anything  expressed  in  the  contract,  and  it  is 
not  very  consistent  with  correct  principles  to  add  to  the  contract  that  which 
the  party  has  not  thought  fit  to  introduce  into  it.  The  view  taken  of  the 
matter  by  Lord  Thurlow,  in  Huhne  v.  Tenanty  is  more  correct.  Accord- 
ing to  that  view,  the  separate  property  of  a  married  woman  being  a  creature 
of  equity,  it  follows,  that,  if  she  has  a  power  to  deal  with  it,  she  has  the  other 
power  incident  to  property  in  general — namely,  the  power  of  contracting  debts 
to  be  paid  out  of  it  ]  and  inasmuch  as  her  creditors  have  not  the  means  at  law 
of  compelling  payment  of  those  debts,  a  court  of  equity  takes  upon  itself  to 
give  effect  to  them,  not  as  personal  liabilities,  but  by  laying  hold  of  the  sepa- 
rate property,  as  the  only  means  by  which  they  can  be  satisfied.  .  .  I  observe, 
that  in  Clinton  v.  Willis,  (1  Sugd.  Pow.  208,  n.,)  Sir  Thomas  Plumer  sug- 
gested a  doubt  whether  it  was  necessary  they  should  be  secured  hy  loriting  ; 
and  it  certainly  seems  strange  that  there  should  be  any  difference  between  a 
contract  in  writing,  when  no  statute  requires  it  to  be  in  writing,  and  a  verbal 
promise  to  pay.  It  is  an  artificial  distinction,  not  recognized  in  any  other 
case.     On  that  point,  however,  I  gi^e  no  opinion  at  present.'' 

The  distinction  has  likewise  been  taken,  that,  as  the  general  engagements 
of  a  feme  covert  are  binding  upon  her  separate  estate,  on  the -ground  only  of 
her  intention  that  they  should  be  a  charge  upon  it,  that  therefore,  when  it 
is  not  her  intention  to  contract  a  personal  debt,  or  to  charge  a  gross  sum 
upon  her  separate  estate,  the  Court  cannot  raise  an  implied  assumpsit  to 
charge  it  in  opposition  to  her  intention.  Thus,  in  Williams  v.  The  Duke  of 
Bolton,  4  Bro.  C.  C.  297;  S.  C,  2  Yes.  jun.  138,  where  a  married  woman, 
having  separate  property,  had  sold  an  annuity  charged  upon  that  property, 
which  annuity  was  void  for  want  of  a  proper  memorial,  it  was  held  that  the 
grantee  would  not  have  an  equity  specifically  to  affect  the  fund  clothed  with 
a  trust  for  the  separate  use  of  a  married  woman,  with  the  consideration,  upon 
the  ground  of  the  difficulty  of  raising  an  implied  assumpsit,  contrary  to  the 
intention  of  the  parties.  See,  also,  Aguilar  v.  Aguilar,  5  Madd.  414,  and 
Jones  V.  Harris,  9  Yes.  486,  in  which  case  an  annuity  granted  by  a  feme 
covert,  charged  upon  her  separate  estate,  being  void  for  want  of  a  proper 
memorial,  it  was  held  that  the  consideration  money  could  not  be  recovered 
out  of  her  separate  estate.  "  It  is  very  difficult,''  said  Lord  Eldon,  in  his 
judgment,  'Ho  maintain,  that,  where  her  intention  was  not  to  contract  a  per- 
sonal debt,  or  to  charge  a  gross  sum  upon  her  *separate  estate,  but  the  ^  ^^-i n-i 
contract  was  for  an  annuity,  which  contract  the  party  dealing  with  her  ^  ^ 

had.it  in  his  power  to  make  effectual,  and  such  as  to  bind  her  according  to  the  in- 
tention of  both,  and  he  failed  in  that,  a  court  of  equity  ought  to  assist  him,  and 
to  give  him  such  a  charge  as  she  did  not  intend  to  give  or  he  intend  to  have." 

In  the  case  of  Callow  v.  Howie,  1  De  Gr.  &  Sm.  531,  a  solicitor  of  the  hus- 
band and  wife  having  transacted  business  relating  to  the  separate  estate  of  the 
wife,  instituted  a  suit  against  them  and  the  trustees  of  the  settlement,  for 
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payment  of  his  bill  of  costs  out  of  the  wife's  separate  estate.  It  did  not  ap- 
pear that  the  wife  had,  either  in  writing  or  verbally,  charged  her  separate 
property,  or  expressly  contracted  or  promised  to  pay  the  debt  out  of  her  sepa- 
rate estate  or  otherwise.  It  was  held  by  Sir  J.  L.  Knight  Bruce,  Y.  C,  that 
the  separate  estate  was  not  directly  liable.  "  The  question  is  not  before  me/' 
said  his  Honor,  ''whether  the  trustees  are  personally  liable;  or  whether,  if 
the  trustees  paid  the  solicitor's  bill  of  costs,  they  would  be  entitled  to  retain 
the  amount  out  of  the  rents  and  profits  to  which  the  lady  was  entitled  for  her 
separate  use.  The  question  before  me  is,  whether  the  solicitor,  in  respect  of 
this  most  just  demand  against  some  persons  or  person,  has  a  direct  right  to 

resort  to  the  separate  property The  case  against  the  separate  property 

is  put  upon  the  im2)Ued  contract,  supposed  to  arise  from  the  nature  of  the 
business  done,  because  it  has  been  done  mainly  in  respect  of  the  separate 

estate In  my  judgment,  the  mere  circumstance  of  the  business  being 

done  relating  to  the  separate  property  of  a  married  woman,  vested  in  trustees, 
is  insufficient  to  make  that  separate  property  directly  liable  to  the  attorney  for 
expenses  incurred  with  reference  to  it.  The  trustees  may  be  liable,  or  some 
other  person  may  be  liable  ;  but  it  does  not  appear  to  me  to  follow,  that  the 
separate  property  of  the  wife  is  directly  liable,  or  that  she  is  liable  in  respect 
of  the  property."  This  class  of  cases,  however,  seems  scarcely  reconcilable 
with  the  opinions  expressed  by  Lord  Brougham  in  Murray  v.  Barlee,  and  by 
Lord  Cottenham  in  Owens  v.  Dickenson. 

In  a  recent  case,  moreover,  a  learned  judge,  whose  exposition  of  the  law 
relating  to  separate  property  deserves  an  attentive  perusal,  observes,  that  ''  it 
has  not  yet,  indeed,  been  made  the  subject  of  positive  decision  that  the  prin- 
ciple of  courts  of  equity,  by  which  a  married  woman  is  constituted  a  feme 
sole  as  to  her  separate  property,  embraces  her  verbal  engagements,  or  cases  of 
common  assumpsit;  and  in  the  seventh  edition  of  Lord  St.  Leonards's  work 
on  '  Powers,'  published  in  1845,  (1  Sugd.  Pow.  206,)  his  Lordship  observes, 
(though  without  referring  *to  Murray  y.  Barlee,  or  Owens  v.  Diclcen- 
L  ^  son,)  that  the  prevailing  opinion  then  was,  that  her  separate  estate  was 

not  liable  to  general  demands  upon  her.  Considering,  however,  the  opinions  I 
have  referred  to,  and  the  reason  of  the  thing,  I  think  it  very  probable,  that 
when  that  question  arises  for  decision,  it  will  be  decided  in  the  affirmative." 
Per  Sir  R.  T.  Kindersley,  V.  C,  in  Vaughan  v.   Vanderstegen,  2  Drew.  183. 

Although  the  husband  have  no  property  out  of  which  to  pay  his  own  debts, 
or  to  maintain  himself  or  his  family  by  his  wife,  he  will  not  be  able  to  claim 
any  contribution  for  such  purposes  out  of  the  separate  estate  of  his  wife,  even 
if  she  may  have  eloped  from  him.  See  Hodgens  v.  Ilodgens,  4  G.  &  F.  323, 
373,  where  Lord  Cottenham,  C,  observed:  ''The  children  may  want  the 
necessaries  of  life,  they  may  want  the  proper  means  of  education ;  the  law 
does  not  throw  on  the  mother  the  duty,  the  legal  obligation  (the  moral  obliga- 
tion we  have  nothing  to  do  with  here)  of  maintaining,  educating,  or  providing 
for  the  children."  See  S.  C,  LI.  &  G.  t.  Sugd.  299 ;  LI.  &  G.  t.  Plunk.  137, 
148 ;  11  Bligh,  N.  S.  62 ;  and  see  Lumh  v.  3Iilnes,  5  Yes.  520. 

Where,  however,  a  married  woman,  having  separate  property,  is  a  lunatic, 
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an  allowance  will  be  made  to  the  husband  for  the  extraordinary  expenses  occa- 
sioned by  her  malady,  if  he  be  in  poor  circumstances  and  unable  to  meet  them, 
(^Edwards  v.  Ahrey,  2  Ph.  37.)  And  though  the  Court  might  not  reimburse 
the  husband  for  what  he  had  actually  paid  for  her  maintenance,  (lb.  38,)  the 
case  might  be  different  where  money  was  still  due  to  parties  who  had  the  care 
of  her,  (lb.  38  ]  and  see  Brodie  v.  Barry,  2  Y.  &  B.  36.)  And  even  if  the 
husband  were  of  ability  to  maintain  his  wife  under  such  circumstances,  the 
Court  might  expend  part  of  her  separate  income  for  such  purposes;  "for," 
said  a  learned  judge,  ''  if  a  commission  was  taken  out,  I  must  look  at  the  sub- 
stantial benejSt  of  the  object  of  it,  and  must  consider  the  extent  not  only  of 
the  husband's  means,  but  of  his  obligation  to  maintain  her;  and  if  the  law 
would  not  compel  him  to  contribute  to  her  comfort  in  the  degree  in  which  he 
ought,  I  should  not  scruple  to  direct  the  committee  to  apply  a  part  of  her 
separate  income :"  Brodie  v.  Barry ,  2  Y.  &  B.  39.  See  also  Nettleship  v. 
JSTetdeshij),  10  Sim.  236. 

And  where  the  husband  has  paid  off  a  mortgage  upon  the  separate  estate 
of  his  wife,  he  can  charge  it  to  the  extent  of  the  mortgage:  Nelson  v.  Booth, 
5  W.  R.  722. 

Of  the  receipt  hy  the  husband  of  the  separate  property  of  wife."] — Where  pro- 
perty is  settled  to  the  separate  use  of  a  married  woman,  it  is  clear  that  if  she 
expressly  authorizes  the  money  to  be  paid  t^  *her  husband,  he  is  r- ^,^^^ 
entitled  to  receive  it,  and  she  can  never  recall  it,  (Per  Lord  Cotten-  •-  "^ 
ham,  C,  in  Caton  v.  Rideout,  1  Mac.  &  G.  601;)  and  it  seems  also  to  be 
now  well  established,  that  where  a  wife  tacitly  permits,  as  well  as  where  she 
expressly  authorizes,  her  husband  to  receive  the  income  of  her  separate  pro- 
perty, especially  if  the  husband  continues  to  receive  it  for  a  great  number  of 
years,  and  it  is  applied  for  the  benej&t  of  the  family,  she  cannot  claim  any 
reimbursement  out  of  his  estate  :  Christmas  v.  Christmas,  Sel.  Ch.  Ca.  20 ; 
Powell  V.  Hanhey,  2  P.  Wms.  82 ;  Pawlet  v.  Delaval,  2  Yes.  663 ;  Squire  v. 
Dean,  4  Bro.  C.  C.  326;  Milnes  v.  Bush,  2  Yes.  jun.  488;  Smith  v.  Camel- 
ford,  2  Yes.  jun.  698,  716;  Beresford  v.  Archbishop  of  Armagh,  13  Sim.  643  ; 
Bartlett  v.  Gillard,  3  Buss.  149 ;  Carter  v.  Anderson,  3  Sim.  370 ;  Arthur 
V.  Arthur,  11  Ir.  Eq.  Bep.  611 :  Rowley  v.  Unwin,  2  K.  &  J.  138 ;  Corballis 
V.  Grainger,  4  Ir.  Ch.  Bep.  173  ;  and  see  Caton  v.  Rideout,  1  Mac.  &  Gr.  529 ; 
where  Lord  Cottenham,  C,  held  that  the  fact  that  the  husband,  who,  with 
his  wife's  concurrence,  received  the  income  of  her  separate  estate,  was  one  of 
the  trustees,  was  immaterial,  as  it  appeared  upon  the  evidence  that  payment 
was  made  to  the  husband  as  husband,  and  not  as  trustee.  "Having,''  said 
his  Lordship,  "  come  to  this  conclusion  upon  the  evidence,  the  result  is  that 
the  rule,  that  separate  money  of  the  wife  paid  to  the  husband  with  her  con- 
currence, or  by  her  direct  authority,  must  be  applied  to  the  present  case."  In 
commenting  upon  the  inconvenience  of  not  following  the  rule,  he  added  : 
"  If  I  were  to  hold  the  contrary,  I  do  not  know  to  what  extent  such  a  decision 
would  go.  In  ninety-nine  cases  out  of  a  hundred,  separate  property,  which 
is  introduced  as  a  protection  to  the  wife,  does  not  take  effect ;  all  things  going 
right,  and  no  distinction  being  made,  the  question  of  separate  property  does 
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not  arise ;  the  property  is  used  as  a  common  fund  for  the  benefit  of  the  family, 
and,  in  that  way,  naturally  falls  under  the  control  and  management  of  the 
husband.  If,  however,  it  be  once  assumed  that  the  wife  by  herself,  or  by 
those  who  represent  her,  may  call  upon  the  estate  of  the  husband,  or  the  hus- 
band himself,  to  repay  the  money,  so  far  as  they  can  trace  it,  it  is  impossible 
to  tell  what  confusion  might  not  be  introduced  into  a  family;  for  the  wife 
might  say  that  certain  stock  had  been  bought  with  her  property,  even  where 
there  was  positive  proof  of  an  appointment  by  her  in  favor  of  her  husband. 
The  practice  between  the  husband  and  wife  is  proper  evidence  to  show  acqui- 
escence and  concurrence.^' 

In  some  cases,  however,  the  husband  has  been  obliged  to  account  for  one 

year's  receipts  :  see  cases  cited  in  note  to  Ex  parte  Elder j  2  Madd.  286;  and 

''Howard  v.  Dighy,  2  C.  &  F.  643 ;  8  Bligh,  N.  S.  224,  and  the  com- 

L         J  ments  upon  it,  Sugd.  Prop.  162;  Arthur  v.  Arthur ,  11  Ir.  Eq.  Kep. 

513 ;  Lea  v.  Grundy,  1  Jur.  N.  S.  953. 

But  where  the  wife  has  neither  expressly,  nor  by  tacit  acquiescence,  autho- 
rized her  husband  to  receive  the  income,  she  will  be  entitled  to  reimburse- 
ment out  of  his  estate,  {Parher  v.  Brooke,  9  Yes.  583 ;)  but  where  the  consent 
of  the  wife  to  her  husband  receiving  the  income  of  her  separate  estate  could 
not  be  presumed,  on  account  of  her  lunacy,  an  allowance  was  made  to  the  hus- 
band of  a  proper  sum,  for  what  he  had  expended  in  her  support :  Attorney- 
General  V.  Parnther,  3  Bro.  C.  C.  441. 

So,  likewise,  when  the  husband  has  received,  with  the  consent  of  his  wife, 
the  capital  or  savings  of  her  separate  property,  but  it  is  shown  that  he  received 
them  for  her  use,  he  is  liable  to  an  account.  Thus,  in  Darhin  v.  DarMn, 
1  J.  Beav.  578,  two  promissory  notes  and  a  gas  share  were  left  to  a  feme  sole 
for  her  separate  use.  She  married,  but  they  were  not  settled,  and  they  were 
subsequently  transferred  into  the  name  of  the  husband.  Since,  however,  it 
appeared  from  a  book  of  account  kept  by  the  husband,  that  he  had  received 
the  dividends  and  interest  for  the  use  of  the  wife,  it  was  held  by  Sir  John 
Romilly,  M.  R.,  that  after  the  husband^s  death  they  belonged  to  his  wife  as 
her  separate  estate.  ^^The  two  promissory  notes  and  the  gas  shares,''  said 
his  Honor,  "  were  her  separate  property.  They  were  transferred  to  the  hus- 
band with  the  assent  of  the  wife ;  and  if  he  had  continued  to  receive  the  divi- 
dends, then,  according  to  Caton  v.  Rideout,  it  might  be  inferred  that  the  wife 
knew  of  the  manner  in  which  they  were  to  be  applied,  and  had  agreed  that 
the  husband  should  receive  them  for  his  own  use  and  benefit.  But  this  objec- 
tion is  met  by  the  production  of  the  book  of  account,  in  the  hand-writing  of 
the  husband,  who  acknowledges  that  the  dividends  and  interest  were  received 
for  the  benefit  of  his  wife ;  and,  in  1841,  the  wife  signs  the  book  as  having 
received  the  dividends  herself.  In  this  state  of  the  case,  it  appears  to  me 
that  I  must  consider  the  book  evidence.  And  although  the  dividends  were 
received  by  the  husband  with  the  sanction  of  his  wife,  yet  that  they  were  re- 
ceived for  her.  There  is  evidence  of  a  trust  in  writing,  and  it  is,  therefore, 
unnecessary  to  resort  to  the  principle  laid  down  in  Rich  v.  CocJcell,  (9  Ves. 
369,)  that  the  burthen  of  proof  in  such  a  case  lies  on  the  husband." 
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And  the  savings  of  the  wife  not  given  by  her  to  the  husband,  may  be  fol- 
lowed if  invested  in  his  name  in  real  estate.  Thus,  in  Darhin  v.  Darhin,  17 
Beav.  578,  the  savings  of  a  wife's  separate  estate  were  invested  in  the  joint 
names  of  the  husband  and  wife.  Afterwards  the  fund  was  applied  '*'in  p-  ^£4.14.-1 
the  purchase  of  real  estate,  which  was  conveyed  to  her  husband  abso- 
lutely to  uses  to  bar  dower.  After  the  death  of  the  husband,  it  being  estab- 
lished, by  the  evidence  that  the  husband  was  to  enjoy  the  property  for  life, 
and  that  it  should  afterwards  belong  to  the  survivor,  it  was  held  by  Sir  John 
Romilly,  M.  R.,  that  the  devisee  of  the  estate  was  a  trustee  for  the  wife.  See 
Rowe  V.  Rome,  2  De  a.  &  Sm.  294 ;  Barrack  v.  M'Culloch,  3  K.  &  J.  110 ; 
and  see  and  consider  Hughes  v.  Wells,  9  Hare,  749. 

Where  the  evidence  of  a  married  woman,  a  plaintiff  in  a  suit,  seeking  to 
make  her  husband  account  for  part  of  her  separate  estate  received  by  him, 
was  tendered  in  support  of  her  case  against  her  husband,  it  was  held  by  Sir  J. 
Parker,  Y.  C,  that  the  14th  &  15th  Vict.  c.  94,  did  not  take  away  the  inca- 
pacity to  give  evidence  between  the  husband  and  wife,  and  the  evidence  was 
rejected.  For  the  same  reason,  the  evidence  of  the  husband,  a  defendant 
against  his  wife,  was  rejected :  Alcock  v.  Alcock,  5  De  Gr.  &  Sm.  671. 

As  to  the  relief  afforded  against  a  married  woman  having  separate  estate  in 
respect  of  her  contracts j  &c.~\ — The  court  can  make  no  personal  decree  against 
a  married  woman,  but  can  affect  her  separate  estate  only :  Francis  v.  Wigzell,  1 
Madd.  264. 

The  extent  of  the  relief  afforded  by  equity  against  the  separate  estate  of  a 
feme  covert  cannot  be  more  correctly  laid  down  than  by  Lord  Thurlow,  in 
Hulme  V.  Tenant.  ^'  Determined  cases,''  observes  his  Lordship,  ^'  seem  to 
go  thus  far,  that  the  general  engagement  of  the  wife  shall  operate  upon  her 
personal  property,  shall  apply  to  the  rents  and  profits  of  her  real  estate,  and 
that  her  trustees  shall  be  obliged  to  apply  persowa?  estate,  and  rents  and  pro- 
fits when  they  arise,  to  the  satisfaction  of  such  general  engagement )  but  this 
Court  has  not  used  any  direct  process  against  the  separate  estate  of  the  wife ; 
and  the  manner  of  coming  at  the  separate  property  of  the  wife  has  been  by 
decree,  to  bind  the  trustees  as  to  personal  estate  in  their  hands,  or  rents  and 
profits,  according  to  the  exigency  of  justice,  or  of  the  engagement  of  the  wife, 

to  be  carried  into  execution I  know  of  no  case  where  the  general 

engagement  of  the  wife  has  been  carried  to  the  extent  of  decreeing  that  the 
trustees  of  her  real  estate  shall  make  conveyance  of  that  real  estate,  and  by 
sale,  m&rtgage,  or  otherwise,  raise  the  money  to  satisfy  that  general  engage- 
ment on  the  part  of  the  wife."  See,  also,  Standford  v.  Marshall,  2  Atk.  68 ; 
Murray  v.  Barlee,  4  Sim.  82  ;  S.  C,  3  My.  &  K.  209 ;  Field  v.  Sowle,  4 
Russ.  112 ;  Nantes  v.  Corrock,  9  Ves.  189;  Bullpin  v.  Clarke,  17  Ves.  365 ; 
Jones  V.  Harris,  9  Ves.  492,  *493,  497;  Stuart  y.  Lord  Kirkwall,  3  [-^=415-1 
Madd.  387;  Aylett  v.  Ashton,  1  My.  &  Cr.  105,  112;  Francis  n.  ^ 
Wigzell,  1  Madd.  258.  In  JVantes  v.  Corrock,  9  Ves.  189,  Lord  Eldon  re- 
fused to  hold  stock  of  a  feme  covert  bound,  upon  the  ground,  that  stock  was 
not  liable  to  execution.  See,  however,  now,  1  &  2  Vict.  c.  110,  s.  11,  which 
renders  stock  liable  to  execution. 
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Where  there  is  a  clause  against  anticipation,  attached  to  a  trust  for  the 
separate  use  of  a  married  woman,  if  she  incurs  a  debt,  as,  for  instance,  by 
giving  a  promissory  note,  the  creditor  will  not  have  a  right  to  be  paid,  save 
out  of  the  arrears  of  interest  actually  due  on  the  separate  estate,  when  the 
debt  was  contracted :  Fitzgibhon  v.  Blahe,  3  Ir.  Ch.  Rep.  328,  330. 

It  may  here  be  remarked,  that  although  a  court  of  equity  can  only  affect  by 
its  decree  the  separate  property  of  a  married  woman,  courts  of  common  law, 
who,  to  a  certain  extent,  recognize  this  species  of  property,  go  much  further ; 
for  where  the  husband  and  wife  are  taken  in  execution,  if  there  is  no  collu- 
sion between  the  husband  and  the  plaintiff,  the  wife  will  be  detained  if  she 
have  separate  estate ;  but  if  she  have  no  separate  estate  she  will  ordinarily  be 
discharged  :  Sparhes  v.  Bell,  8  B.  &  C.  1 ;  Newton  v.  Roe,  7  Man.  &  Gr.  329 
Evans  V.  Chester,  2  M.  &  W.  847  ;  Evans  v.  Morgan,  2  Or.  &  Jer.  453 
Larkin  v.  Marshall,  4  Exch.  806 ;  Edwards  v.  Martyn,  17  Q.  B.  693,  700 
Ivens  V.  Butler,  3  Jur.  N.  S.  394;  26  L.  J.  N.  S.,  Q.  B.  145. 

A  bill  filed  against  a  feme  covert,  in  order  to  affect  her  separate  estate,  will 
not  be  defeated  by  the  subsequent  death  of  her  husband,  although  the  sepa- 
rate use  then  ceases;  {Fields.  Sowle,  4  Buss.  112 ;)  and  it  may  be  filed  after 
his  death  :  Heatley  v.  Thomas,  15  Ves.  596 ;  Kenge  v.  Delavall,  1  Vern.  326. 

After  the  death  of  a  feme  covert,  having  separate  property,  creditors  may 
file  a  bill  for  payment  of  their  debts ;  (Owens  v.  Dickenson,  1  Cr.  &  Ph.  48 ; 
Gregory  v.  Lockyer,  6  Madd.  90 ;)  and  her  specialty  debts,  as  debts  by  bond, 
will  not  have  priority  over  her  simple  contract  debts,  but  must  both  be  paid 
pari  passu  :  Anon.,  18  Ves.  258 ;  Owens  v.  Dickenson,  1  Cr.  &  Ph.  53  ;  in 
other  respects,  if  she  has  left  a  will,  her  estate  will  be  administered  according 
to  the  ordinary  rules  in  creditors'  suits  ;  Owens  v.  Dickenson,  1  Cr.  &  Ph.  56 ; 
Norton  v.  Turvill,  2  P.  Wms.  144. 

The  separate  estate  of  a  married  woman  is  liable  for  a  breach  of  trust  by 
her;  but  an  administrator,  ad  litem,  will  not  sufficiently  represent  her  estate 
in  order  that  the  Court  may  determine  the  extent  of  her  liability ;  Shipton  v. 
Rawlins,  4  De  Gr.  &  Sm.  477.  See  and  consider  3Iara  v.  Manning,  2  J.  &; 
L.  311. 

r  jj;^-!  (^-|  Although  ordinarily  the  husband  *is  liable  to  the  funeral  expenses 
of  the  wife,  even  if  she  have  separate  estate,  she  may,  by  a  charge  in 
her  will,  relieve  her  husband  out  of  the  separate  estate,  and,  in  effect,  make  a 
present  to  him  of  what  her  funeral  expenses  would  have  cost  him  :  Willeter  v. 
Dohie,  2  K.  &  J.  647,  649 ;  see  Gregory  v.  Lockyer,  6  Madd.  90 ;  Jenkins  v. 
Tucker,  1  H.  Black.  90. 

Separate  estate  undisposed  of  hy  married  women.'] — The  undisposed  of 
personal  estate  of  a  feme  covert  not  required  to  meet  her  debts  and  engage- 
ments, will  belong  to  her  husband  jure  mariti,  if  in  possession.  See  Molony  v. 
Kennedy,  10  Sim.  254,  where  Sir  J.  Shadwell,  V.  C,  held  that  cash  and  bank 
notes  arising  from  property  settled  to  the  separate  use  of  a  married  woman, 
belonged  to  her  husband  in  his  marital  right.  See  also,  Johnstone  v.  Lumh, 
15  Sim.  308;  Tugman  v.  Hopkins,  4  Man.  &  Gr.  389;  Drury  v.  Scott,  4  Y. 
&  C.  264;  Bird  v.  Peagrum,  13  C.  B.  639;  and  choses  in  action,  as  moneys 
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in  tlie  funds,  settled  to  the  separate  use  of  a  married  woman,  will  belong  to 
the  husband  as  her  administrator  :  Proudley  v.  Fielder j  2  My.  &  K.  57 ;  Clus- 
ters V.  Wright,  2  De  a.  &  Sm.  777. 

Savings  and  arrears  of  separate  estate.'] — It  may  here  be  noticed  that  a 
married  woman  has  the  same  power  over  the  savings  arising  from  her  separate 
property  as  over  property  settled  to  her  separate  use ;  {Gore  v.  Knight,  2  Vern. 
535 ;  Gold  v.  Rutland,  1  Eq.  Ca.  Ab.  346,  pi.  18 ;  Fettiplace  v.  Gorges,  1 
Yes.  jun.  46;  3  Bro.  C.  C.  8  ;  Cecil  v.  Juxon,  1  Atk.  278  ;)  so  likewise  the 
wife  will  have  the  benefit  of  any  outlay  by  her  husband  upon  real  estate,  set- 
tled to  her  separate  use ;  if,  for  instance,  he  builds  houses  upon  it  with  his 
own  money,  the  houses  so  built  will  become  the  wife's,  and  her  interest  in 
them  will  be  to  her  separate  use :  Barrack  v.  3/'  Culloch,  3  K.  &  J.  110,  124. 

Arrears  of  separate  estate  in  the  hands  of  trustees,  due  at  the  time  of  a 
second  marriage,  will  be  considered  as  retaining  their  original  character; 
Ashton  V.  M'-Bougall,  5  Beav.  56 ;)  but  not,  it  seems,  where  the  trustees  have 
discharged  themselves  of  the  trust  by  paying  them  to  the  lady,  or  her  order, 
or  by  her  direction,  during  her  widowhood,  for  then  such  arrears  cease  to  be 
separate  property;  and,  upon  a  second  marriage,  her  husband  will  become 
entitled  thereto  :  Spicer  v.  Dawson,  5  W.  R.  431,  M.  R. 

Aid  afforded  hy  equity  to  protect  and  recover  the  separate  property  of  a 
married  woman.'] — Where  property  is  settled  tp  the  separate  use  of  a  married 
woman,  she  will  be  protected  in  the  enjoyment  of  it  by  courts  of  equity ; 
and  her  husband,  or  his  creditors,  will,  if  necessary,  be  restrained  by  injunc- 
tion from  interfering  with  it.  Thus,  *in  Green  v.  Green,  5  Hare,  r;|c4^i7-i 
400,  (n.),  a  wife,  upon  a  bill  filed  by  her  against  her  husband,  obtained 
an  injunction,  restraining  him  from  taking  proceedings  to  recover  or  receive 
the  rents  and  profits  of  the  trust  property,  (leaseholds,)  or  otherwise  inter- 
meddling or  interfering  with  the  trust  estates,  furniture,  and  efi"ects,  and  from 
continuing  in  possession  of  a  certain  house,  (in  which  the  husband  and  wife 
had  resided.)  Upon  a  motion  by  the  husband  to  dissolve  the  injunction,  it 
was  argued  for  the  husband,  that  the  injunction  restraining  the  husband  from 
continuing  in  possession  of  the  house  in  which  the  wife  resided,  and  from  in- 
terfering with  the  furniture,  operated  as  a  divorce  a  mensa  et  thoro.  Sir 
L.  Shadwell,  V.  C,  however,  refused  the  motion  with  costs,  observing, 
that  "  if  the  injunction  had  the  effect  attributed  to  it, — a  question  which  he 
could  not  determine, — the  husband  would  not  be  without  his  remedy  in  the 
Ecclesiastical  Court.  So,  likewise,  in  JVewlands  v.  Paynter,  4  My.  &  Cr. 
408,  a  married  woman  being  entitled  under  a  will  to  leaseholds  and  furniture 
to  her  separate  use  without  the  intervention  of  a  trustee,  they  were  seized  in 
execution  by  a  judgment  creditor  of  her  husband.  Lord  Cottenham,  however, 
restrained  the  sale  of  them  by  the  sherifi",  and  there  being  a  dispute  as  to 
whether  the  whole  of  the  property  passed  by  will,  and  as  to  whether  part  of 
the  property  had  not  been  purchased  by  the  wife  out  of  the  savings  of  her 
separate  estate,  (in  which  case  it  would  be  equally  entitled  to  protection,)  his 
Lordship  directed  inquiries  to  ascertain  the  facts. 

So  where  a  married  woman  to  whom  a  sum  of  money  was  payable  for  her 
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separate  use,  received  a  check  from  the  Accountant-Gen eral,  and  handed  it 
over  to  her  solicitor,  who  accompanied  her;  the  solicitor  was,  on  motion, 
ordered  hy  Sir  John  Rorailly,  M.  11.,  to  pay  the  balance  to  his  client;  and  it 
was  held  that  the  onus  being  upon  the  solicitor  to  show  cause  for  not  paying 
it  at  once,  he  could  not  set  up  a  voluntary  agreement  to  pay  a  debt  due  to 
him  from  her  husband  out  of  it.  ''An  arrangement,'^  said  his  Honor,  ''of 
this  sort  would  not  be  of  the  slightest  avail.  It  is  an  agreement  with  a  mar- 
ried woman  who  was  entitled  to  receive  a  sum  of  money  for  her  separate  use, 
without  any  professional  advice  except  her  personal  solicitor,  and  without  any 
consideration  whatever,  to  pay  debts  due  from  her  husband,  in  respect  of 
which  she  was  under  no  species  of  liability ;  and  it  is  clear  to  me,  that  the 
arrangement  cannot  afford  a  sufficient  reason  why  her  solicitor  should  not  pay 
over  a  sum  ordered  to  be  paid  to  her  separate  use,  and  which  he,  accompany- 
ing her  to  the  Accountant-General's  office,  received  as  her  solicitor  for  that  pur- 
r  *41 8"l  V^^^'  ^^^  <i^*y>  when  he  received  the  money,  was  to  pay  it  to  *her, 
and  not  to  carry  it  over  in  his  own  books  to  the  account  of  her  hus- 
band :  Mawliood  v.  Mllhanke,  15  Beav.  36. 

Where  a  husband,  by  forgery,  endorsed  his  wife's  name  upon  a  bill  of  ex- 
change of  the  Bank  of  Australia,  made  payable  to  her,  and  absconded  with 
the  money,  it  was  held  by  Sir  John  Bomilly,  M.  R.,  that  the  fact  of  the  bill 
of  exchange  being  payable  to  a  married  woman  was  sufficient  notice  that  it 
related  to  her  separate  estate,  and  his  Honor  granted  an  injunction  to  restrain 
the  endorsee  from  proceeding  at  law,  or  parting  with  the  bill,  and  ordered  the 
bank  to  pay  the  money  to  the  wife  on  her  sole  receipt,  and  the  husband  to 
bring  the  amount  into  Court  when  he  should  come  within  the  jurisdiction: 
Dawson  v.  Prince,  5  W.  R.  813,  M.  B. ;  [overruled  by  the  Lords  Justices,  6 
W.  B.  171.] 

It  seems  that  a  married  woman  cannot  sue  alone  in  equity  for  an  injunction 
to  restrain  a  mere  personal  nuisance,  although  she  alleges  that  the  value  of 
property  to  which  she  is  entitled  to  her  separate  use  is  thereby  depreciated  in 
value  ;  for  if  the  nuisance  were  merely  personal,  then  it  is  doubtful  whether 
the  wife  alone,  or  by  her  next  friend,  could  sue  without  the  husband,  and 
injury  to  her  property  is  not  of  itself  a  nuisance  :  Wliite  v.  Cohen,  1  Drew. 
312. 

When  the  wife  assigns  her  separate  property  to  secure  the  debt  of  her  hus- 
band, she  is  entitled  as  between  herself  and  her  husband,  and  his  assignee, 
under  the  Insolvent  Debtors'  Act,  to  have  his  property  comprised  in  the  same 
security  first  applied  in  payment  of  the  debt :  Aguilar  v.  Ajuilar,  5  Madd. 
414. 

What  loords  will  create  a  separate  use.'] — No  particular  form  of  words  is 
necessary  in  order  to  vest  property  in  a  married  woman  to  her  separate  use  ; 
but  the  intention  to  give  her  such  an  interest  in  opposition  to  the  legal  rights 
of  her  husband,  must  be  clear  and  unequivocal :  Stanton  v.  Hall,  2  Buss.  & 
My.  180.  The  marital  rights  of  the  husband  will  be  defeated  if  there  is  a 
gift  or  settlement  of  property  to  his  wife  or  her  trustees,  for  her  "  sole  and 
separate  use  :"  Parker  v.  BrooJce,  9  Ves.  583  ;  and  see  Hulme^.  Tenant ;  or. 
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"sole  use,  benefit  and  disposition  :"  Ex  'parte  Ray,  1  Madd.  199  ;  or,  "sole 

use  and  benefit :"  v.  Lyncj  You.  Exch.  Ca.  562  ;  "  full  and  sole  use  :" 

Arthur  v.  Arthur,  11  Jr.  Eq.  Kep.  611 ;  "for  her  own  use  and  at  her  own 
disposal  -r  Prkhard  v.  Ames,  1  T.  &  R.  222 ;  Inglefield  v.  CofjUan,  2  Coll. 
247  ;  "  for  her  own  use,  independent  of  her  husband  :"  Wagstaff  v.  Smith,  9 
Ves.  520 ;  "  for  her  own  use  and  benefit,  independent  of  any  other  person  :" 
Margetts  v.  Barringer,  7  Sim.  482  ;  Glover  v.  Hall,  16  Sim.  568  ',  "  for  her 
livelihood  :''  Darley  v.  Barley,  3  Atk.  899.  And  see  Cape  v.  Cape,  2  Y.  & 
C.  Ex.  Ca.  543;  but  see  Lee  v.  Prieaux,  3  Bro.  C.  C.  383;  "^Wardle  r*4-jQ-| 
V.  Claxton,  9  Sim.  324;  or,  "that  she  should  receive  and  enjo}^  the 
issue  and  profits  i"  Ti/rell  v.  Hop)e,  2  Atk.  558.  So  where,  as  in  Hidme  v. 
Tenant,  there  is  a  direction  that  "  the  interests  and  profits  be  paid  to  her,  and 
the  principal  to  her,  or  to  her  order  by  note  in  writing  under  her  hand;"  or, 
"  her  receipt  to  be  a  sufloicient  discharge :"  Lee  v.  Prieaux,  3  Bro.  C.  C.  381 ; 
Stanton  v.  Hall,  2  Buss.  &  My.  180 ;  or,  "  to  be  delivered  to  her  on  demand  :'' 
Dixon  V.  Olmius,  2  Cox,  414. 

And  words  apparently  confining  the  operation  of  the  separate  use  clause  to 
members  of  a  class  married  at  the  death  of  the  testator,  may,  by  the  context, 
be  extended  so  as  to  include  those  married  subsequently.  Thus,  where  a  tes- 
tatrix directed  "that  the  legacies  and  shares  of  such  of  my  nieces  as  are 
married  shall  be  to  their  separate  use,  free  from  the  debts  and  control  of  any 
husband ;  and,  that  my  trustees  shall  have  power  to  give  efi'ect  to  this  my  in- 
tent,'^ it  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  testatrix  had  used  the 
words  in  a  future  sense,  and  that  she  intended  those  of  her  nieces  who  mar- 
ried after  her  death,  as  well  as  those  who  were  married  at  that  time,  should 
take  to  their  separate  use  :  In  re  Bayliss's  Trusts,  17  Sim.  178. 

Where  a  testator,  after  giving  his  residuary  property  to  two  nieces,  added, 
"  I  confine  my  said  legacies  hereinbefore  mentioned,  to  be  given  to  my  nieces 
and  their  children,  without  comprehending  their  husbands,  unless  they,  my 
said  nieces,  or  either  of  them,  should  die  without  issue ;  Sir  John  Bomilly, 
M.  B.,  was  of  opinion  that  the  only  way  to  give  effect  to  these  words  was  to 
give  the  residue  between  the  nieces  equally  for  their  separate  use  for  life,  and 
after  their  deaths  to  their  children,  and  if  they  had  no  children,  then  it  would 
belong  to  the  nieces  absolutely  :"  Dawson  v.  Bourne,  16  Beav.  29. 

A  bequest  of  the  interest  of  a  fund  to  a  woman  to  her  separate  use,  will 
give  to  her  the  capital  also  to  her  separate  use.  Thus,  where  a  testator  gave 
the  interest  of  a  capital  sum  of  £1000  to  his  wife  for  her  sole  use  and  benefit, 
and  free  from  the  debts  and  control  of  any  husband  she  might  marry,  and 
directed  that  her  receipt  alone  should  be  a  sufficient  discharge  to  his  executor, 
it  was  held  by  Lord  Cranworth,  V.  C,  that  the  gift  of  the  interest  of  £1000 
passed  the  capital  to  the  widow,  and  that  she  was  entitled  to  it  to  her  separate 
use :  Humphrey  v.  Humphrey,  1  Sim.  N.  S.  536. 

As  to  the  exclusion  of  the  marital  right  by  a  French  settlement,  see  Este 
V.  Smythe,  18  Beav.  112. 

But  it  has  been  held  that  no  separate  use  has  been  created  where  there  is  a 
mere  direction  "  to  pay  to  a  married  woman  and  her  assigns  :'^  Dahins  v. 
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Berisfordj  1  Ch.  Ca.  194;  Lumh  v.  *Milnes,  5  Ves.  517;  or  there  is 
•-  "^  -J  a  gift  ^'  to  her  use  :''  Jacobs  v.  Ami/att,  1  Madd.  376,  n. ;  ^'  to  her 
own  use  and  benefit :''  JoJmes  v.  LockJiart,  cited  3  Bro.  C.  C  383,  n. ;  Wills 
V.  SayerSj  4  Madd.  409 ;  Roherts  v.  Spicer,  5  Madd.  491 ;  Kensington  v. 
Dollond,  2  My.  &  K.  184;  i^eaZes  v.  Spencer,  2  Y.  &  C.  C.  C.  651;  to  her 
"  absolute  use  :"  Ex  parte  Ahhott,  1  Deac.  338 ;  or  when  a  payment  is  directed 
to  be  made  ''  into  her  own  proper  hands,  to  and  for  her  own  use  and  benefit :" 
Tyler  v.  Lahe,  4  Sim.  144;  S.  C,  2  Euss.  &  My.  183;  into  her  proper  hands, 
"  to  her  own  proper  use  and  benefit  'J'  Blacldow  v.  Laws,  2  Hare,  49 ;  but 
see  Hartley  v.  Ilurle,  5  Ves.  545 ;  or  when  property  is  ^'  to  be  under  her  sole 
control  -y  31assey  v.  Parker,  2  My.  &  K.  674.  So,  a  bequest  to  a  woman 
and  her  assigns  for  her  life,  "  for  her  and  their  own  absolute  use  and  benefit,'^ 
does  not  confer  upon  her  a  separate  estate  :  Rycroft  v.  Christie,  3  Beav.  238. 

And  where  a  testator  gave  £1000  to  his  sister  for  her,  or  for  her  children's 
sole  use  and  benefit  for  ever,  and  directed  his  executors  to  pay  the  same  to  her 
as  soon  as  possible,  it  was  held  that  the  sister  did  not  take  the  £1000  to  her 
separate  use  :  Chipchase  v.  Simpson,  16  Sim.  485. 

As  to  restraint  upon  alienation."] — When  once  it  was  established  that  the 
separate  property  of  a  married  woman  must  be  so  far  enjoyed  by  her  as  a  feme 
sole,  as  to  bring  with  it  all  the  incidents  of  property,  and  that  she  might 
therefore  dispose  of  it  as  a  feme  sole,  it  was  found  that,  to  secure  her  the  de- 
sired protection  against  the  influence  and  control  of  her  husband,  which,  if 
exercised,  would  in  all  probability  be  destructive  of  her  estate,  it  was  neces- 
sary to  insert  in  settlements  and  wills  a  clause  restraining  the  wife  from  anti- 
cipating or  alienating  her  separate  property.  This  clause  was  first  inserted  in 
Miss  Watson's  settlement,  by  the  advice  of  Lord  Thurlow,  who  was  a  trustee, 
{Pyhus  V.  Smith,  3  Bro.  C.  C.  347 ;  Farkes  v.  White,  11  Yes.  221 ;  Jackson 
V.  Hohhouse,  2  Mer.  487 ;  and  see  the  remarks  of  Lord  Cottenham  in  Rennie 
V.  Ritchie,  12  C.  &  F.  234;)  and  it  is  valid,  annexed  to  a  gift  to  a  married 
woman  for  her  separate  use,  whether  the  subject  of  the  gift  be  real  or  per- 
sonal estate,  or  whether  it  be  in  fee  or  for  life  only :  Baggett  v.  Meux,  1  Coll. 
138;  1  Ph.  627. 

As  the  separate  use,  and  the  restraint  upon  alienation,  which  is  a  modi- 
fication of  it,  are  creatures  of  equity,  called  into  existence  merely  for  the  pur- 
pose of  securing  to  the  wife  the  enjoyment  of  her  own  property  free  from 
marital  rights  and  influence,  they  cease  to  exist  when  they  are  unnecessary 
for  that  purpose ;  thus,  property  given  to  the  separate  use  of  a  woman,  al- 
though  subject  to  restraint  upon  anticipation,  may  be  ^aliened  by  her 
L  '^  -■  at  any  time  when  she  is  discovert :  Tullett  v.  Armstrong,  1  Beav.  1 ; 
4  My.  &  Cr.  377. 

It  was,  indeed,  at  one  time,  supposed,  that  the  separate  use,  with  the  re- 
straint upon  anticipation,  was  only  eff"ectual  during  a  coverture  in  existence  at 
the  time  of  the  gift,  and  did  not  extend  to  a  subsequent  coverture  :  Newton 
V.  Reid,  4  Sim.  141 ;  Brown  v.  Pocock,  5  Sim.  663  ;  Woodmeeston  v.  Walker, 
2  Buss.  &  My.  207 ;  but  it  is  now  clearly  settled  by  the  leading  case  of  Tullett 
v.  Armstrong,  1  Beav.  1,  that  although  the  separate  estate,  whether  modified 


HULME     V.      TENANT;  523 

by  restraint  or  not,  is  suspended  while  a  woman  is  discovert,  it  is  capable  of 
arising  upon  the  happening  of  any  marriage.  In  that  case,  a  testator  gave 
property  to  trustees,  in  trust  for  his  wife  for  life,  with  remainder  to  M.  A.  T., 
then  a  feme  sole,  for  life,  in  such  manner  that  it  should  not  be  anticipated, 
and  that  no  husband  should  acquire  any  control  over  it.  M.  A.  T.  was  un- 
married at  the  death  of  the  testator,  but  she  married  in  the  lifetime  of  the 
widow.  It  was  held,  by  Lord  Langdale,  M.  K.,  whose  learned  and  elaborate 
judgment  has  settled  the  law  upon  a  satisfactory  basis,  that  both  the  separate 
use  clause,  and  the  restriction  against  alienation,  became  effectual  on  her 
marriage ;  and  his  Lordship  laid  down  the  following  rules  as  deduced  from 
the  authorities : — 

"  That  property  given  to  a  woman  for  her  separate  use,  independent  of  any 
husband,  may,  under  the  authority  of  this  Court,  be  enjoyed  by  her  during 
her  coverture  as  her  separate  estate,  although  the  property  originally,  or  at 
any  subsequent  period  or  periods  of  time,  became  vested  in  her  when  dis- 
covert. 

^^  That,  in  respect  of  such  separate  estates,  she  is,  by  the  Court,  considered 
as  a  feme  sole,  although  covert.  Her  faculties  as  such,  and  the  nature  and 
extent  of  them,  are  to  be  collected  from  the  terms  in  which  the  gift  is  made 
to  her,  and  will  be  supported  by  this  Court  for  her  protection. 

^^  The  words  '  independent  of  a  husband,^  \^hether  expressed  or  implied  in 
the  terms  of  the  gift,  mean  no  more  than  that  this  Court  will  not  permit  the 
marital  power  of  the  husband  to  be  used,  in  contravention  of  the  enjoyment 
of  the  property,  according  to  the  terms  of  the  gift. 

"  If  the  gift  be  made  for  her  sole  and  separate  use,  without  more,  she  has, 
during  the  coverture,  an  alienable  estate  independent  of  her  husband. 

'^  If  the  gift  be  made  to  her  sole  and  separate  use,  without  power  to  alien- 
ate, she  has,  during  coverture,  the  present  enjoyment  of  an  unalienable  estate, 
independent  of  her  husband. 

"  In  either  of  these  cases  she  has,  when  discovert,  a  power  of  alienation ; 
the  restraint  is  annexed  *to  the  separate  estate  only,  and  the  separate  ^^ .  j^ot 
estate  has  its  existence  only  during  coverture ;  whilst  the  woman  is  L  -" 

discovert,  the  separate  estate,  whether  modified  by  restraint  or  not,  is  sus- 
pended, and  has  no  operation,  though  it  is  capable  of  arising  upon  the  hap- 
pening of  a  marriage. 

"  The  restriction  cannot  be  considered  distinctly  from  the  separate  estate, 
of  which  it  is  only  a  modification.  To  say  that  the  restriction  exists,  is  say- 
ing no  more  than  that  the  separate  estate  is  so  modified.  The  donor,  in  giving 
the  woman,  when  married,  some  of  the  faculties  of  a  feme  sole,  has  withheld 
the  power  of  alienation,  under  the  terms  of  the  gift ;  and,  by  the  aid  of  this 
Court,  the  woman  is  a  feme  sole,  as  to  the  present  enjoyment  of  the  property, 
but  no  further;  measuring  her  faculty  by  the  terms  of  the  gift,  she  is  not  a 
feme  sole  as  to  the  disposition  of  her  property  in  anticipation  of  her  intended 
provision.  If  there  be  no  separate  estate,  there  can  be  no  such  restriction  as 
that  which  is  now  under  consideration.  The  separate  estate  may,  and  often 
does  exist,  without  the  restriction,  but  the  restriction  has  no  independent  ex- 
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istence;  when  found,  it  is  as  a  modification  of  the  separate  estate,  and  insepa- 
rable from  it.'' 

The  decision  of  Lord  Langdale  was  affirmed  by  Lord  Cottcnham,  who  ob- 
served, that  after  the  most  anxious  consideration,  he  had  come  to  the  conclu- 
sion, that  the  jurisdiction  which  the  Court  had  assumed  in  similar  cases, 
justified  it  in  extending  it  to  the  protection  of  the  separate  estate,  with  its 
qualifications  and  restrictions  attached  to  it,  throughout  a  subsequent  cover- 
ture, and  resting  such  jurisdiction  upon  the  broadest  foundation,  and  that  the 
interests  of  society  required  that  this  should  be  done.  When  the  Court  first 
established  the  separate  estate,  it  violated  the  laws  of  property  as  between 
husband  and  wife;  but  it  was  thought  beneficial,  and  it  prevailed.  It  being 
once  settled  that  a  wife  might  enjoy  separate  estate  as  a  feme  sole,  the  laws  of 
property  attached  to  this  new  estate  ;  and  it  was  found,  as  part  of  such  law, 
that  the  power  of  alienation  belonged  to  the  wife,  and  was  destructive  of  the 
security  intended  for  it.  Equity  again  interfered,  and,  by  another  violation 
of  the  laws  of  property,  supported  the  validity  of  the  prohibition  against 
alienation  :  4  My.  &  Cr.  405. 

A  trust  for  the  separate  use  of  a  woman  may  be  confined  to  a  particular 
coverture :  Knight  v.  Knight,  6  Sim.  121 ;  Benson  v.  Benson,  6  Sim.  126 ; 
Bradley  v.  Hughes,  8  Sim.  149 ;  In  re  Gaffee's  Settlement,  1  Mac.  &  G-.  545 ) 
Moore  v.  Morris,  3  Jur.  N.  S.  552. 

r  *4-9m  What  words  will  restrain  alienation.~\ — As  in  the  case  of  the  sepa- 
rate *use,  no  particular  form  of  words  is  necessary  to  restrain  aliena- 
tion, but  the  intention  must  be  clear.  Thus,  where  there  was  a  direction  to 
pay  dividends  to  such  persons  and  in  such  manner  and  form  as  the  wife  should, 
from  time  to  time  during  her  life,  notwithstanding  her  coverture,  by  any  note 
or  writing  under  her  hand  appoint,  and  in  default  of  appointment,  into  her 
proper  hands  for  her  separate  use,  and,  after  her  death,  to  her  husband ;  upon 
a  bill  being  filed  by  the  husband  and  wife,  it  was  held,  there  was  no  restraint 
upon  alienation  by  the  wife,  and  a  transfer  of  the  fund  was,  with  the  consent 
of  the  wife,  made  to  the  husband  :  Clarke  v.  Pistor,  cited  3  Bro.  C.  C.  568  ; 
Pi/hus  V.  Smith,  1  Yes.  jun.  189;  S.  C,  3  Bro.  C.  C.  340;  Witts  v.  Dawhim, 
12  Yes.  501;  Brown  v.  Like,  14  Yes.  302;  Sturgis  v.  Corp,  13  Yes.  190; 
[and  these  decisions  were  followed  in  the  recent  case  of  Cooke  v.  Husbands, 
11  Maryland,  492,  503.]  In  the  case  of  Hovey  v.  Blakeman,  9  Yes.  524, 
where  there  was  a  trust  to  pay  rents,  dividends,  and  profits,  ''  into  the  respec- 
tive proper  hands  of  the  testator's  two  sisters,  so  long  as  they  should  live, 
the  same  to  be  to  their  separate  use,"  Sir  William  Grant,  M.  R.,  thought,  as 
it  was  expressed,  that  an  absolute  property  was  not  intended  to  be  given  to 
them,  so  as  to  give  a  power  of  disposition ;  that  it  was  a  personal  bequest  to 
them,  to  be  paid  into  their  respective  proper  hands,  without  a  power  of  dispo- 
sition ;  and  he  dismissed  a  petition  of  an  annuitant  under  a  grant  from  one  of 
them,  leaving  her  to  file  a  bill,  but  intimating  an  opinion  against  it.  The 
authority  of  Hovey  v.  Blakeman  is  at  least  doubtful,  if  it  is  not  to  be  consi- 
dered as  overruled ;  for,  where  expressions  giving  the  wife  a  right  to  receive 
property  ^^  with  her  own  hands,"  or,  '^  with  her  own  hands  from  time  to  time," 
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or  where  equivalent  expressions  are  made  use  of,  they  are,  to  use  the  words  of 
Lord  Eldon,  ''  only  an  unfolding  of  all  that  is  implied  in  a  gift  to  the  separate 
use.''     See  Parhes  v.  White,  11  Yes.  222;  Acton  v.  White,  1  S.  <&;  S.  429. 

So  where  a  testator  having  bequeathed  a  sum  of  stock  in  trust  for  the  sepa- 
rate use  of  his  wife  for  her  life,  directed  that  it  "  should  remain  during  her 
life,  and  he,  under  the  orders  of  the  trustees,  made  a  duly  administered 
jjrovision  for  her,  and  the  interest  of  it  to  he  given  to  her,  on  her  personal 
appearance  and  receipi^  by  the  banker  the  trustee  might  appoint;  it  was  held 
by  Lord  Cranworth,  V.  C,  that  the  wife  was  not  prohibited  from  alienating 
her  interest  in  the  stock;  Ross's  Trust,  1  Sim.  N.  S.  196.  See  also TTa^s^cr^ 
V.  Smith,  9  Yes.  520,  524.  See  and  consider  Scott  v.  Davis,  4  My.  &  Cr. 
87,  89. 

Although  a  bequest  of  stock  for  a  married  woman,  for  her  separate  use  for 
life  and  after  her  decease,  for  her  appointees,  directs  that,  "  in  case  any 
appointment  should  *be  made  by  deed,  the  same  should  not  come  into  p  ^Ae^A-i 
operation  until  after  her  death,"  the  married  woman  is  not  thereby  re-  "^  -■ 
strained  from  anticipation,  nor  prevented  from  appointing  the  fund  by  an  irre- 
vocable deed :  Alexander  v.  Young,  6  Hare,  393. 

In  a  recent  case,  {In  re  Young's  Settlement,  18  Beav.  199,)  a  testator  after 
bequeathing  one-third  of  his  residue  to  his  daughter  absolutely,  to  be  vested 
at  twenty-one,  but  not  to  be  payable  until  twei^ty-five,  declared  that  the  bene- 
ficial interest  thereby  intended  for  his  daughter  should  be  for  her  separate  use, 
independent  of  any  husband  she  might  marry,  '^  but  should  devolve  and  be 
settled  by  deed  in  writing,  upon  her,  in  such  manner  as  if  she  were  a  feme 
sole  and  unmarried,  and  her  interest  in  the  said  interest,  dividends,  and  pro- 
duce, should  only  be  paid,  as  the  same  should  respectively  become  and  accrue 
due,  and  should  not  be  anticipated  by  any  deed  or  instrument  whatsoever;  and 
that  in  the  meantime,  and  until  his  daughter  should  be  married,  she  should 
only  be  entitled  to  receive  and  take  her  dividends,  interest,  and  produce,  and 
retain  the  power  to  give  and  bequeath  the  capital  or  principal  fund  by  her  last 
will  and  testament,  and  which  power  he  thereby  conferred  upon  her."  The 
daughter  being  unmarried  it  was  held  by  Sir  John  Romilly,  M.  E..,  that  the 
daughter  took  absolutely,  and  was  entitled  to  payment  of  the  fund  out  of  Court, 
on  attaining  twenty-one. 

But  where  there  was  a  declaration  that  the  receipt  of  the  wife,  or  any  per- 
son to  whom  she  should  appoint  the  income  of  property,  after  the  same  should 
hecome  due,  should  be  a  valid  discharge,  it  was  held  that  she  was  restrained 
from  alienation  :  Field  v.  Evans,  15  Sim.  375  :  but  see  the  comments  on  this 
case  io  Baker  v.  Bradley,  2  Sm.  &  Gr.  531,  561 ;  Doolan  v.  Blake,  3  Ir.  Ch. 
Rep.  340.  So,  where  property  is  given  to  the  separate  use  of  a  marwed  wo- 
man, <^  not  to  be  sold  or  mortgaged,"  she  will  take,  with  a  restraint  upon  alien- 
ation :  Steedman  v.  Poole,  6  Hare,  193.  Where,  as  in  Miss  Watson's  case, 
there  is  a  gift  or  settlement  of  property  to  the  separate  use  of  a  married  wo- 
man, and  it  is  expressed  to  be  without  power  of  anticipation,  it  is  clear  that 
alienation  by  her  is  restrained.  See  Parhes  v.  White,  11  Yes.  221 ;  Sochett 
V.  Wray,  4  Bro.  C.  C.  483 ;  Jacksoi  v.  Hohhouse,  2  Mer.  487.     [And  it  would 
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seem  that  although  the  intention  to  restrain  must  be  plain  in  order  to  be 
effectual,  it  may  be  deduced  by  implication  from  the  whole  or  any  part  of  the 
instrument,  and  need  not  be  set  forth  in  express  words  or  by  a  specific  clause 
or  provision  :  Weeks  v.  Se(/s,  9  Georgia,  201.] 

"Where,  according  to  a  form  at  one  time  not  unusual  amongst  conveyancers, 
the  income  of  a  fund  was  payable  to  such  persons  as  a  married  woman  should 
by  writing,  but  not  by  way  of  anticipation,  appoint,  and  in  default  of  appoint- 
ment there  was  a  gift  of  it  to  her  separate  use,  it  was  held  by  Sir  L.  Shadwell, 
V.  C,  that  since  the  clause  restraining  anticipation  was  not  expressly  extended 
to  the  *gift  as  well  us  to  the  power,  she  might  execute  a  valid  assign- 
L  "^  -•  ment  of  the  income,  {Broivn  v.  Bam/ord,  11  Sim.  127  ;  12  Sim.  616; 
and  see  Barrymore  v.  Ellis^  8  Sim.  1 ;)  and  in  another  case  his  Honor  held, 
that  unless  the  clause  restraining  anticipation  was  expressly  extended  to  the 
power,  she  might  execute  a  valid  appointment :  Medley  v.  Ilorton,  14  Sim. 
222.  However,  in  Brown  v.  Bamford^  1  Ph.  620,  Lord  Lyndhurst,  although 
at  first  he  expressed  an  opinion  in  accordance  with  that  of  the  Vice-Chancellor, 
ultimately,  upon  a  re-argument,  overruled  it ;  saying  that  the  restriction  against 
alienation  extended  to  the  whole  gift :  that  such  was  the  true  construction  of 
the  bequest,  and  that  it  corresponded  with  what  appeared  to  have  been  the 
manifest  intention  of  the  testator.  See,  also,  Harnett  v.  Macdougall,  8  Beav. 
187;  Moore  v.  Moore,  1  Coll.  54;  and  in  BaggettY.  Meux,  1  Coll.  138,  a  tes- 
tator devised  real  estate  to  his  daughter,  a  married  woman,  in  fee,  but  with  a 
declaration  that  she  should  not  sell,  charge,  mortgage,  or  encumber  it,  followed 
by  another  declaration,  that  she  should  take  it  for  her  own  sole  and  separate 
use  and  benefit  and  disposal,  and  have  the  sole  management  thereof,  indepen- 
dent of  her  husband,  and  free  from  his  control  or  intermeddling.  It  was  held 
by  Sir  J,  L.  K.  Bruce,  Y.  C,  that  the  restraining  clause  was  not  void,  inas- 
much as  it  must  be  taken  in  connection,  as  well  with  the  succeeding  as  the 
preceding  words;  and  therefore,  that  a  security,  by  way  of  equitable  mortgage, 
executed  by  the  husband  and  wife  to  a  party  who  had  notice  of  the  wife's  title 
under  the  will,  was  void  as  against  the  wife.  This  decision,  which  was  affirmed, 
1  Ph.  627,  must  be  considered  as  overruling  Medley  v.  Horton,  14  Sim.  222. 

It  is  not  at  all  necessary  that  negative  words  should  be  introduced  in  the 
receipt  clause,  to  complete  the  restraint  upon  alienation,  for  the  clause  must 
be  construed  to  relate  to  the  income,  subject  to  such  restraints  as  are  imposed 
by  the  former  part  of  the  settlement.  See  Harrop  v.  Howard,  3  Hare,  624 ; 
Brown  v.  Bamford,  1  Ph.  626. 

Restraint  on  alienation  cannot  he  dispensed  with  hy  Court.~\ — Where 
there  is  attached  to  the  separate  use  of  a  married  woman  a  clause  against 
anticipation,  the  Court  has  no  power  to  release  it  from  that  restraint,  even  in 
cases  where  it  would  manifestly  be  for  her  benefit  to  do  so.  Thus  where  a 
testator  gave  a  married  woman  a  legacy  upon  condition  that  she  conveyed 
within  twelve  months,  her  separate  estate,  which  was  subject  to  a  restraint 
against  anticipation,  to  certain  persons,  it  was  held  by  Sir  John  Romilly, 
M.  R.,  that  effect  could  not  be  given  to  the  bequest,  though  highly  beneficial 
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to  the  married  *woman.  ^^It  is  said,"  observed  his  Honor,  "that  r*49^-| 
these  cases  of  separate  uses  and  restraints  are  mere  creatures  of  equity, 
and  that  therefore  a  court  of  equity  may  deal  with  them  as  it  thinks  right. 
It  is,  no  doubt,  true  that  they  have  arisen  from  the  doctrines  laid  down  by 
the  judges  who  have  presided  in  courts  of  equity ;  but  so  have  all  trusts,  and 
it  does  not  therefore  follow  that  this  Court  can  dispense  with  or  mould  this 
fetter  as  and  when  it  thinks  fit.  I  entirely  concur  in  the  argument,  that  if 
the  Court  could,  on  the  present  occasion,  dispense  with  it,  because  it  is  for 
the  interest  of  the  married  woman,  it  might  and  would  in  like  manner  be 
dispensed  with,  if  a  person  offered  to  give  her  three  times  the  value  of  the 
property  to  settle  it  on  the  same  trusts,  provided  she  conveyed  her  separate 
and  unalienable  interest  in  the  property.  But  I  am  of  opinion  that  she  could 
not  so  convey  it :  the  first  testator  has  thought  fit  to  impose  certain  fetters  on 
his  property,  which  are  sanctioned  by  the  law  of  England,  and  which  it  per- 
mits the  testator  to  impose ;  those  fetters  remain  and  make  the  property  in  the 
hands  of  the  devisee  or  legatee  absolutely  inalienable  for  any  consideration 
whatever:''  Robinson  v.  Wheelright,  21  Beav.  214.  This  decision  was  after- 
wards affirmed  by  the  full  Court  of  Appeal :  see  6  De  Gr.,  Mac.  &  Gr.  535. 

It  seems  that  the  clause  restraining  a  married  woman  from  anticipation  does 
not  exempt  her  from  the  ordinary  consequences  of  lapse  of  time  and  acqui- 
escence :  Derhishire  v.  Home,  3  De  Gr.,  Mac.\&  Gr.  80. 

Extension  of  the  Equitahle  Doctrine  of  ^ejyarate  Use,  by  20  &  21  Yict.  c. 
85.] — It  may  here  be  noticed,  that  under  the  act  to  amend  the  law  relating  to 
Divorce  and  Matrimonial  Causes  in  England,  (20  &  21  Yict.  c.  85,)  it  is 
enacted  that — '^  A  wife  deserted  by  her  husband  may  at  any  time  after  such 
desertion,  if  resident  within  the  metropolitan  district,  apply  to  a  police  magis- 
trate, or,  if  resident  in  the  country,  to  justices  in  petty  sessions,  or  in  either 
case  to  the  court,  (for  divorce  and  matrimonial  cases,)  for  an  order  to  protect 
any  money  or  property  she  may  acquire  by  her  own  lawful  industry,  and  pro- 
perty which  she  may  become  possessed  of,  after  such  desertion,  against  her 
husband  or  his  creditors,  or  any  person  claiming  under  him ;  and  such  magis- 
trate, or  justices,  or  court,  if  satisfied  of  the  fact  of  such  desertion,  and  that 
the  same  was  without  reasonable  cause,  and  that  the  wife  is  maintaining  her- 
self by  her  own  industry  or  property,  may  make  and  give  to  the  wife  an  order 
protecting  her  earnings  and  property  acquired  since  the  commencement  of  such 
desertion,  from  her  husband  and  all  creditors  and  persons  claiming  under  him, 
and  such  earnings  and  *property  shall  belong  to  the  wife  as  if  she  p  *497-i 
were  a  feme  sole.  Provided  always,  that  every  such  order,  if  made  '- 
by  a  police  magistrate  or  justices  at  petty  sessions,  shall,  within  ten  days  after 
the  making  thereof,  be  entered  with  the  registrar  of  the  County  Court  within 
whose  jurisdiction  the  wife  is  resident;  and  that  it  shall  be  lawful  for  the  hus- 
band, and  any  creditor  or  other  person  claiming  under  him,  to  apply  to  the 
Court,  or  to  the  magistrate  or  justices  by  whom  such  order  was  made,  for  the  dis- 
charge thereof:  provided  also,  that  if  the  husband  or  any  creditor  of,  or  person 
claiming  under  the  husband,  shall  seize  or  continue  to  hold  any  property  of 
the  wife  after  notice  of  any  such  order,  he  shall  be  liable,  at  the  suit  of  the 
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wife,  (which  she  is  hereby  empower6d  to  bring,)  to  restore  the  specific  pro- 
perty, and  also  for  a  sum  equal  to  double  the  value  of  the  property  so  seized 
or  held  after  such  notice  as  aforesaid  :  if  any  such  order  of  protection  be  made, 
the  wife  shall,  during  the  continuance  thereof,  be  and  be  deemed  to  have 
been,  during  such  desertion  of  her,  in  the  like  position  in  all  respects,  with 
regard  to  property  and  contracts,  and  suing  and  being  sued,  as  she  would  be 
under  this  act  if  she  obtained  a  decree  of  judicial  separation.'^     Sect.  21. 

Moreover,  "  In  every  case  of  a  judicial  separation  the  wife  shall  from  the 
date  of  the  sentence,  and  whilst  the  separation  shall  continue,  be  considered 
as  a  feme  sole  with  respect  to  property  of  every  description  which  she  may 
acquire,  or  which  may  come  to  or  devolve  upon  her;  and  such  property  may 
be  disposed  of  by  her  in  all  respects  as  a  feme  sole,  and  on  her  decease,  the 
same  shall  in  case  she  shall  die  intestate,  go  as  the  same  would  have  gone  if 
her  husband  had  been  then  dead  ]  provided,  that  if  any  such  wife  should  again 
cohabit  with  her  husband,  all  such  property  as  she  may  be  entitled  to  when 
such  cohabitation  shall  take  place,  shall  be  held  to  her  separate  use,  subject, 
however,  to  any  agreement  in  writing  made  between  herself  and  her  husband 
while  separate. ''     Sect.  25. 

^'In  every  case  of  a  judicial  separation,  the  wife  shall,  whilst  so  separated, 
be  considered  as  a  feme  sole  for  the  purposes  of  contract,  and  wrongs  and 
injuries,  and  suing  and  being  sued  in  any  civil  proceeding;  and  her  husband 
shall  not  be  liable  in  respect  of  any  engagement  or  contract  she  may  have 
entered  into,  or  for  any  wrongful  act  or  omission  by  her,  or  for  any  costs  she 
may  incur  as  plaintiff  or  defendant;  provided,  that  where,  upon  any  such  judi- 
cial separation,  alimony  has  been  decreed  or  ordered  to  be  paid  to  the  wife,  and 
the  same  shall  not  be  duly  paid  by  the  husband,  he  shall  be  liable  for  necessa- 
ries supplied  for  her  use.''     Sect.  26. 


The  principle  adopted  by  some  of  as  has  been  expressly  given  to  her, 
the  courts  of  this  country,  in  re-  and  that  her  note  or  bond  will  not 
gard  to  the  power  of  a  feme  covert  charge  her  separate  estate,  except 
over  her  separate  estate,  is  in  many  re-  where  a  provision  for  that  purpose  is 
spects,  opposite  to  that  which  prevails  contained  in  the  instrument  creating 
in  England.  For,  while  the  English  the  separate  estate.  As  the  point  is 
cases  hold  that  she  is,  in  respect  to  one  of  some  nicety,  it  will  be  neces- 
her  separate  estate,  to  be  regarded  as  sary  to  review  the  decisions  in  the 
a /erne  so^e,  with  all  the  powers  which  several  States  separately.  The  lead 
belong  to  that  character,  and  that  her  in  departing  from  the  English  doc- 
note  or  bond,  or  other  obligation  will  trine  was  taken  by  the  Court  of  Ap- 
bind  her  estate,  the  rule  adopted  in  peals  of  South  Carolina, 
many  of  the  American  courts,  is,  that  In  Evnng  v.  Smith,  3  Dessaussure, 
a  married  woman  has  no  power  in  re-  417,  (1811,)  in  that  State,  Chancel- 
lation  to  her  separate  estate,  but  such  lor  Dessaussure,  upon  a  laborious  re- 
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4  view  of  the  English  cases,  considered 

I  the  principle  to  be,  that  a /erne  covert 

^-  having  a  seperate  estate,  is  to  be  held 

a  feme  sole  to  the  extent  of  such  pro- 
perty, unless  expressly  restricted;  and 
he  decided  that  the  wife's  separate  es- 
tate was  liable  in  equity  upon  a  bond 
given  by  the  husband  and  wife;  but 
this  was  reversed  in  the  Court  of  Ap- 
peals, by  a  majority  of  the  Chancel- 
lors, and  the  rule  declared,  that  a  feme 
covert  has  no  power  with  regard  to  her 
separate  estate,  but  what  has  been  ex- 
pressly given  to  her  by  the  instrument 
of  settlement,  and  that  any  power  so 
given  must  be  strictly  pursued.    And 

*this  has  ever  since  been  the  establish- 
l  ed  principle  in  that  State.  A  little 
doubt,  indeed,  was  expressed  in  Trus- 
tees of  Frazier  v.  Center  &  Hall,  1 
M'Cord's  Chancery,  270, 275,  (1826,) 
but  in  3Iagwood  and  Patterson  v. 
Johnston  and  other s,  1  Hill's  Chan- 
cery, 228,  230,  (1833,)  and  in  Eohin- 
son  V.  ExWs  of  Dart  J  Dudley's  Equi- 
ty, 128,  131,  (1838,)  it  was  declared 
by  Harper,  Ch.,  that  since  the  deci- 
sion in  Ewing  v.  Smith,  Which  had 
ever  since  been  followed,  there  could 
be  no  doubt,  in  that  State,  that  2,  feme 
covert  has  no  power  to  dispose  of,  or 
in  any  manner  charge,  her  separate 
estate,  even  with  the  consent  of  her 
husband  and  trustee;  and  in  Clarh 
V.  Makenna,  Cheves'  Equity,  163, 
(1840,)  this  was  admitted  to  be  the 
rule,  where  the  instrument  does  not 
expressly  make  her  estate  subject  to 
her  det)ts.  And  the  same  point  has 
again  been  authoritatively  and  finally 
settled  in  the  Court  of  Appeals,  in 
Reid  V.  Lamar,  1  Strobhart's  Equi- 
ty, 27,  37,  (1845,)  where  it  was  de- 
cided that  an  estate  settled  to  the  se- 
parate use  of  a  feme  covert,  to  be  at 
her  '^  full  and  free  disposal,"  was  yet 
VOL.  I. — 34 


not  chargeable  upon  a  note  given  by 
her  and  her  husband.  Johnson,  Ch., 
indeed,  had  decided  that  it  was  charge- 
able ;  but  this  was  reversed  by  the  con- 
currence of  the  three  other  Chancel- 
lors in  the  Court  of  Appeals,  and  the 
rule  of  Ewing  v.  Smith,  re-affirmed 
with  increased  confidence.  ''  If  any 
thing  can  be  considered  as  settled," 
said  Harper,  Ch.,  in  delivering  the 
opinion  of  the  Court  of  Appeals,  ^'  it 
is  the  settled  law  of  this  State,  that 
where  property  is  given  or  settled  to 
the  separate  use  of  a  married  woman, 
she  has  no  power  to  charge,  incumber, 
or  dispose  of  it,  unless  in  so  far  as  power 
to  do  so  has  been  conferred  on  her  by 
the  instrument  creating  her  estate; 
which  power  must  be  strictly  pur- 
sued : — in  contradiction  to  many  Eng- 
lish cases  in  which  it  has  been  held 
that  she  is  a /erne  so^e,'with  respect  to 
her  separate  property,  and  may  charge 
and  dispose  of  it  as  she  pleases,  unless 
in  so  far  as  she  is  expressly  restricted 
by  the  instrument.  This  has  been  the 
settled  law  since  the  decison  in  Ewing 
V.  Smith  J  followed  by  a  great  num- 
ber of  cases  decided  in  conformity  to 
it,  for  a  period  of  more  than  thirty 
years,  and  without  any  decision  im- 
pugning or  conflicting  with  it — 
though  some  dicta  of  judges  were 
found,  seeming  to  imply  that  they 
thought  the  subject  might  still  be 
open  to  consideration.  .  .  With 
respect  to  the  decision  in  question, 
(in  Ewing  v.  Smith,')  even  those  who 
dissent  from  it  on  the  score  of  autho- 
rity, acknowledge  the  wholesomeness 
of  its  operation,  and  its  tendency  to 
promote  the  objects  which  the  Court 
of  Equity  had  in  view,  in  recognizing 
a  separate  property  in  femes  covert, 
and  in  protecting  them  against  the 
influence  or  practices  of  their  hus- 
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bands;  which  might  be  exercised 
without  the  possibility  of  detection; 
and  also  to  guard  them  against  their 
own  generous  or  devoted  impulses. 
The  judges  who  dissented  from  the 
opinion  of  the  majority  in  Ewing  v. 
Smith,  afterwards  acceded  to  it,  and 
I  am  yet  to  learn  that  any  inconveni- 
ence has  followed  to  married  women 
or  their  children — the  objects  of  the 
court's  protection.  .  .  .  Though 
it  has  sometimes  been  said  in  relation 
to  our  doctrine,  that  a  married  woman 
is  only  a  feme  sole  suh  modo,  or  to  the 
extent  that  the  settlement  makes  her 
so;  yet  these  expressions  are  inaccu- 
rate. She  can,  in  no  manner  of  re- 
spect, be  considered  a  feme  sole.  A 
feme  sole  disposes  of,  or  charges,  her 
property  by  her  own  act,  and  accord- 
ing to  her  own  will,  by  her  inherent 
power  as  owner.  A  feme  covert  ex- 
ercises a  delegated  authority,  and  can- 
not exceed  it.  She  is  enabled  to  exe- 
cute a  power,  as,  in  some  instances, 
any  third  person — feme  covert  or  other 
— even  those  having  no  interest  in  the 
property,  might  be  enabled  to  execute 
it,  and  bind  her  by  their  act.''  See, 
also,  Rochell  v.  TomphinSj  lb.  114, 
121.  While,  however,  the  principle 
is  thus  firmly  settled  in  South  Caro- 
lina, that  the  power  of  a  married  wo- 
man over  her  separate  estate  is  deriv- 
ed from  the  instrument  creating  the 
estate,  and  that  she  has  no  other  ca- 
pacity to  contract  but  as  authorized  or 
empowered  by  the  settlement ;  it  has 
been  held,  that  if  the  deed  of  settle- 
ment expressly  declare  that  the  estate 
shall  be  liable  for  her  own  debts  and 
contracts,  it  will  be  chargeable  in 
equity  for  debts  contracted  by  her 
expressly  on  her  separate  account; 
Clark  V.  31akenna,  Cheeves'  Equity, 
1G3.     But  this  is  supposed  to  illus- 


trate and  enforce  the  general  princi- 
ple, and  not  to  disturb  it.  ''  The  case 
of  Clark  v.  Makenna,'^  said  Harper, 
Ch.,  in  Reid  v.  Lamar ^  ''rested  on 
no  authority  of  the  wife  to  bind  her 
property  as  a  feme  sole,  but  upon  the 
terms  of  the  instrument,  by  which  the 
property  was  made  liable  to  her  '  debts 
and  contracts.'  This  resulted  from 
the  power  of  the  grantor  over  the 
property."  It  is  held,  however,  in 
South  Carolina,  to  be  a  general  rule 
in  regard  to  trust  estates,  and  appli- 
cable to  a  wife's  separate  trust,  that  a 
trust  estate  is  liable  in  equity  for  debts 
incurred  for  its  use  and  on  its  account, 
that  is,  for  purposes  for  which  it  was 
intended  that  the  trust  estate  should 
be  appropriated;  see  Cater  v.  Eve- 
leigh,  4  Dessaussure,  19  j  James  v. 
Mayrant,  Id.  591 ;  Montgomery  v. 
Eveleigli  and  others,  1  M 'Cord's  Chan- 
cery, 267,  269.  But  this  liability  is 
very  strictly  limited.  It  rests,  solely, 
upon  the  equity  that  he  who  has  ad- 
vanced money,  or  given  credit,  to  ef- 
fect the  objects  of  the  trust,  and  has, 
therefore,  'accomplished,  at  his  own 
expense,  what  the  cestui  que  trust 
might  and  ought  to  have  done  out  of 
the  profits  of  the  trust  estate,  has  a 
right  to  be  substituted  in  the  place  of 
the  cestui  que  trust,  or  to  be  re-im- 
bursed  out  of  the  trust  estate.  Mo- 
ney will  not  be  considered  as  expend- 
ed for  the  benefit  of  a  trust  estate, 
within  the  scope  of  this  equity,  ex- 
cept where  it  has  added  value  to  the 
estate,  or  defrayed  charges  to  which 
the  trust  estate  would  be  liable.  And 
the  court  will  inquire  into  the  neces- 
sity and  propriety  of  the  charge,  and 
will  not  allow  the  wife  to  charge  her 
estate  by  her  own  mere  act  or  will,  but 
will  require  evidence  that  the  neces- 
sity existed,  and  that  credit  was  given 
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specifically  to  tlie  wife  and  her  estate ; 
Magwood  and  Patterson  v.  Johnston 
and  others^  1  Hill's  Chancery,  228, 
232,  234,  236  :  see,  also,  Clarh  v. 
Makenna,  Cheves'  Equity,  163  j  Eeid 
V.  Lamar,  1  Strobhart's  Equity,  27, 
40;  Rochell  V.  Tompkins,  Id.  114, 
121 ;  Adams  v.  Mackey,  6  Richard- 
son's Eq.  75. 

In  New  York,  the  subject  has  un- 
dergone very  able  and  profound  dis- 
cussion :  and  as,  in  South  Carolina, 
the  decision  of  the  Chancellor,  in  the 
first  of  the  cases,  supporting  the  Eng- 
lish rule,  was  reversed  by  the  Court 
of  Appeals,  and  that  rule  abolished ; 
so,  in  New  York,  the  decision  of  the 
Chancellor,  condemning  and  altering 
the  English  rule,  was  reversed  in  the 
Court  of  Errors,  and  that  rule  set  up 
as  the  principle  to  be  adopted.  In 
the  case  of  the  3Ietliodist  Episcopal 
Church  v.  Jaques,  3  Johnson's  Chan- 
cery, 78,  (1817,)  the  English  autho- 
rities were  reviewed  by  Chancellor 
Kent,  with  an  acute  and  searching 
criticism,  and  were  shown  to  be  too 
uncertain  and  unsatisfactory  to  be  re- 
lied upon  as  aff'ording  a  sure  guidance. 
'^  I  apprehend,"  he  observes,  '^  we 
may  conclude  that  the  English  deci- 
sions are  so  floating  and  contradictory, 
as  to  leave  us  the  liberty  of  adopting 
the  true  principle  of  these  settlements. 
Instead  of  holding  that  the  wife  is  a 
feme  sole,  to  all  intents  and  purposes, 
as  to  her  separate  property,  she  ought 
only  to  be  deemed  a  feme  sole,  suh 
modo,  or  to  the  extent  of  the  power 
clearly  given  by  the  settlement.  In- 
stead of  maintaining  that  she  has  an 
absolute  power  of  disposition,  unless 
specially  restrained  by  the  instrument, 
the  converse  of  the  proposition  would 
be  more  correct,  that  she  has  no  power 
but  what  is  specially  given,  and  to  be 


exercised  only  in  the  mode  prescribed, 
if  any  such  there  be.-     Her  incapacity 
is  general ;  and  the  exception  is  to  be 
taken   strictly,   and  to  be  shown  in 
every  ease,  because  it  is  against  the 
general  policy  and  immemorial  doc- 
trine of  law.     These  very  settlements 
are  intended  to  protect  her  weakness 
against   her    husband's    power,    and 
her  maintenance  against  his  dissipa- 
tion.    It  is  a  protection  which  this 
court  allows  her  to  assume,  or   her 
friends  to  give,  and  it  ought  not  to  be 
rendered  illusory.     The  doctrine  runs 
through  all  the  cases,  that  the  inten- 
tion of  the  settlement  is  to  govern, 
and  that  it  must  be  collected  from  the 
terms  of  the  instrument.     When  it 
says  she  may  appoint  by  will,  it  does 
not  mean  that  she  may  likewise  ap- 
point by  deed ;  when  it  permits  her 
to  appoint  by  deed,  it  cannot  mean, 
that  giving  a  bond,  or  a  note,  or  a 
parol  promise,  without   reference  to 
the  property,  or  making  a  parol  gift, 
is  such  an  appointment.     So,  when  it 
says  that  she  is  to  receive  from  her 
trustee  the  income  of  her  property, 
as  it,  from  time  to  time,  may  grow 
due,  it  does  not  mean  that  she  may, 
by  anticipation,  dispose  at  once  of  all 
that  income.     Such  a  latitude  of  con- 
struction   is    not    only   unauthorized 
by  the  terms,  but  it  defeats  the  policy 
of  the    settlement    by    withdrawing 
from  the  wife  the  protection  it  in- 
tended to   give   her.      Perhaps,    we 
may  say,  that  if  the  instrument  be 
silent  as  to  the  mode  of  exercising 
the  power  of  appointment  or  disposi- 
tion, it  intended  to  leave  it  at  large, 
to  the  discretion  or  necessities  of  the 
wife,  and  this  is  the  most  that  can  be 
inferred."     On  appeal  to  the  Court  of 
Errors,  these  fine   observations  were 
discredited  by  the  common  law  judges, 
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and  the  decree  of  the  chancellor,  and 
the  opinion  upon  .which  it  was  found- 
ed, were  pronounced  to  be  erroneous. 
Spencer,  Ch.   J.,   declared  that   the 
decisions   fully  established,    ^'that  a 
feme  covert^  with  respect  to  her  sepa- 
rate  estate,  is  to  be  regarded  in  a 
court  of  equity  as  a /erne  soZe,  and  may 
dispose  of  her  property  without  the 
consent  or  concurrence  of  her  trustee, 
unless  she  is  specially  restrained  by 
the  instrument  under  which  she  ac- 
quires her  separate  estate;"  and,  ^'  that 
the  established  rule  in  equity  is,  that 
when  a  feme  covert^  having  separate 
property,  enters   into  an  agreement, 
and  sufficiently  indicates  her  intention 
to  affect  by  it  her  separate  estate,  a 
court  of  equity  will  apply  it  to  the 
satisfaction  of  such  an  engagement/' 
And  Piatt,  J.,  considered  the  rule  to 
be,   ^'  That   a  feme  covert  having  a 
separate  estate  is  to  be  regarded  as  a 
feme  sole,  as  to  her  right  of  contract- 
ing for  and  disposing  of  it.     The  jus 
disponendi  is  incident  to  her  separate 
property,  and  follows  of  course,  by  im- 
plication.    She  may  give  it  to  whom 
she  pleases,  or  charge  it  with  the  debts 
of  her  husband,  provided  no  undue 
influence  be  exerted  over  her;  and  her 
disposition  of  it  will  be  sanctioned  and 
enforced  by  a  court  of  equity,  without 
the  assent  of  her  trustee,  unless  that 
assent  be  expressly  made  necessary  by 
the   instrument    creating    the   trust. 
And  the  specification  of  amj partictdar 
mode    of    exercising    her    disposing 
power,  does  not  deprive  her  of  any 
other  mode  of  using  that  right,  not  ex- 
pressly, or  by  necessary  construction 
negatived  in  the  devise  or  deed  of  set- 
tlement :"  Jacques  v.  The  Methodist 
Episcopal  Ch.,  17  Johnson,  548,  578, 
579,  585.     The  principle  thus  estab- 
lished by  the  Court  of  Errors,  was 


again  recognized  by  the  same  tribunal 
in  Dtyett  V.  N.  A.  Coal  Co.,  20  Wen- 
dell, 570,  573,  where  Mr.  Justice 
Cowen,  referring  to  their  earlier  deci- 
sion, says,  "  Where  the  wife's  sepjtrate 
estate  is  completely  distinct,  and,  as 
here,  independent  of  her  husband,  she 
seems  to  be  regarded  in  equity,  as  re- 
spects her  power  to  dispose  of  or 
charge  it  with  debts,  to  all  intents  and 
purposes  as  a  feme  sole,  except  in  so 
far  as  she  may  be  expressly  limited  in 
her  powers  by  the  instrument  under 
which  she  takes  her  interest."  Her 
power  of  disposition,  by  way  of  aliena- 
tion, in  such  cases,  has  subsequently 
been  spoken  of,  in  New  York,  as 
general;  Powell  v.  Murray,  2  Ed- 
wards, 636,  643;  and  said  to  ex- 
tend to  a  disposition  either  by  deed 
or  will;  10  Barbour,  597;  Wadham 
V.  The  Society,  2  Kernan,  415;  The 
Albany  Insurance  Company  v.  Bay, 
4  Com  stock,  9 ;  see,  also,  Crnger  v. 
Cruger,  5  Barbour's  S.  Ct.  227,  268 : 
but  in  regard  to  the  power  of  charging 
the  estate  for  debts,  the  decisions  in 
the  chancery  courts,  in  that  State, 
have  still  held  back  from  the  broad 
rule  adopted  in  England,  and  tended 
strongly  to  the  principle  established 
in  the  South  Carolina  decisions,  which 
have  been  referred  to,  and  obviously 
approved.  The  rule  laid  down  in  the 
court  of  chancery  has  been,  that  the 
wife's  separate  estate  is  liable  in  equity 
for  any  debts  contracted,  by  herself  or 
her  agent,  for  the  benefit  of  that  estate, 
or  for  her  own  benefit  upon  the  credit 
of  her  separate  estate ;  North  Ameri- 
can Coal  Co.  V.  Dyett,  7  Paige,  9, 14 ; 
S.  C,  affirmed  on  error,  20  Wendell,  m 
570 ;  Gardner  v.  Gardner,  7  Paige, 
112, 116;  Cumming  &  Pollock  v.  Wil- 
liamson and  others,  1  Sandford,  17, 
25;    Dickerman   v.    Abrahams,    21 
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Barbour,  551 ;  Coon  v.  Brook,  lb.  546 ; 
her  disposing  power  being  in  the  na- 
ture of  a  power  of  appointment,  and 
some  manifestation  being  necessary  of 
her  intention  to  appoint ;  The  Albany 
Fire  Insurance  Co.  v.  Bay,  4  Corn- 
stock,  9.  And  it  has  been  expressly 
determined,  that  where  creditors  do 
not  claim  under  any  charge  or  appoint- 
ment made  in  pursuance  of  the  instru- 
ment of  settlement,  they  must  show, 
that  the  debt  was  contracted,  either 
for  the  benefit  of  her  separate  estate, 
or  for  her  own  benefit  upon  the  credit 
of  the  separate  estate  ;  and  that  a  gen- 
eral debt  made  by  a  married  woman, 
having  a  separate  estate,  is  not  a 
charge  upon  that  estate;  and  such 
estate  is  not  chargeable  upon  any  im- 
plied undertaking  of  hers  ;  Curtis  v. 
Engel,  2  Sand.  287,  289.  And  in  that 
case,  it  was  decided,  that  debts  in- 
curred for  goods  furnished  to  the  busi- 
ness concern  which  had  belonged  to 
the  wife,  were  not  chargeable  upon 
the  trust  estate,  because  it  was  not 
satisfactorily  proved,  that  the  goods 
were  sold  upon  the  credit  of  her  pro- 
perty, or  that  those  who  furnished 
them  relied  upon  it,  as  being  her 
separate  property.  See  Knowles  v. 
MCamly,  10  Paige,  843,  346.  In 
the  late  case  of  Vanderheyden  v.  Mal- 
lory,  3  Barbour,  Ch.  10 ;  1  Comstock, 
453,  462,  it  was  said,  that  a  feme 
covert's  general  personal  engagement 
will  not  affect  her  separate  property ; 
but  that,  unless  specially  restrained 
by  the  instrument  creating  the  sepa- 
rate interest,  she  may  sell,  pledge,  or 
encumber  that  separate  property,  by 
any  act  or  contract  that  shows  an  in- 
tention to  affect  it;  and  that  any  debt 
contracted  by  a  married  woman,  for 
herself  or  her  husband,  is  ordinarily 
taken    to  be  prima  facie   evidence 


to  charge  the  separate  estate ;  and  the 
separate  estate  of  a  wife  was  accord- 
ingly held  answerable  in  Yale  v.  De- 
derer,  21  Barb.  286,  for  a  note  which 
she  had  signed  as  surety  for  her  hus- 
band. Kecently,  however,  the  revised 
statutes  in  relation  to  uses  and  trusts, 
have  received  a  construction  which 
limits  the  power  of  a  married  woman, 
in  respect  to  separate  trusts  of  real 
estate,  more  strictly  than  any  one  had 
before  contended  for.  Under  those 
provisions,  it  has  been  held,  that  not 
only  cannot  a  feme  covert  dispose  of, 
or  charge  her  separate  estate  by  anti- 
cipation in  any  manner,  but  that,  as 
she  cannot  incur  a  personal  debt;  even 
the  surplus  income  cannot  be  made 
liable  for  any  obligation  contracted  by 
her  after  marriage,  even  for  necessary 
repairs\  to  the  trust  estate,  without 
the  authority  of  the  trustee,  and  the 
trustee  cannot  charge  the  estate,  ex- 
cept so  far  as  he  is  authorized  to  do  so 
by  the  terms  of  the  trust :  L'Amoureux 
V.  Van  Rensselaer,  1  Barbour's  Chan- 
cery, 34,  37;  Rogers  v.  Ludlow,  3 
Sandford,  104, 108, 109;  see  Wadham 
V.  The  Society,  2  Kernan,  415. 

[The  power  of  a /erne  covert  to  charge 
or  dispose  of  her  separate  property,  is 
also  recognized  in  Connecticut,  Mary- 
land, Alabama,  Kentucky,  North  Caro- 
lina, Georgia,  Missouri,  and  Florida; 
Lewis  V.  Yale,  4  Florida,  418 ;  Nixon 
V.  Rore,  12  Grrattan,  425;  Ozly  v. 
Ikelheimer,  26  Alabama,  382;  Bell 
V.  Kellar,  13  B.  Monroe,  381;  Lil- 
lard  V.  Turner,  16  Id.  374;  Burcli 
V.  Brachenridge,  lb.  482;  White- 
sides  V.  Carman,  23  Missouri,  457; 
Segond  v  Garland,  lb.  547 ;  Cooke 
V.  Husbands,  11  Maryland,  492 ;  Im- 
lay  V.  Huntington,  20  Conn.  149; 
Harris  v.  Harris,  7  Iredell's  Equity, 
311;  WyllyY.  (7o^^ins,  9  Georgia,  223 ; 
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Roberts  v.  West,  15  Georgia,  123;  al- 
though there  is  some  difference  of 
opinion,  both  as  to  the  extent  of  the 
power  itself,  and  the  mode  in  which 
it  must  be  exercised.  In  Imlay  v. 
Huntington^  a  conveyance  to  the  sepa- 
rate use  of  a  married  woman,  was  held 
to  render  the  property  conveyed  as  ab- 
solutely subject  to  her  control  as  if 
she  were  sole,  and  to  invest  her  with 
a  general  power  of  disposition,  even 
when  a  specific  power  is  conferred  by 
the  deed.  A  similar  view  has  been 
taken  in  Alabama,  and  the  control  of 
a  married  woman  over  a  gift  to  her 
use,  said  to  result  from  the  jus  disj)o- 
nendi,  which  is  one  of  the  incidents  of 
title  or  ownership,  and  not  to  partake 
of  the  nature  of  a  power  of  appoint- 
ment, or  be  subject  to  the  rules  by 
which  the  exercise  of  such  powers  is 
limited ;  Ozly  v.  Ikelheimer.  And  the 
recent  English  cases  were  cited  with 
approbation,  which  tend  to  show  that 
when  a  debt  is  in  other  respects  such 
as  to  be  a  charge  on  the  separate  pro- 
perty of  a  married  woman^  it  will  make 
no  matter  whether  the  engagement, 
in  which  it  originates  is  verbal  or 
written,  ante.  In  Fears  v.  Brooks,  12 
Georgia,  195,  a  feme  covert  was  said 
to  be  viewed  as  a  feme  sole  in  equity, 
so  far  as  her  separate  property  is  in 
question,  and  consequently  to  have 
an  absolute  power  of  disposition,  unless 
restrained  or  fettered  by  the  instru- 
ment in  which  her  estate  originates ; 
but  in  Wylly  v.  Collins,  9  Georgia, 
223,  the  powers  of  a  married  woman 
were  held  to  be  limited,  to  those  given 
by  the  deed  or  gift  of  the  thing  over 
which  they  are  sought  to  be  exercised, 
while  in  Weeks  v.  Sego,  lb.  201,  the 
grant  of  a  limited  or  special  power,  was 
said  to  preclude  the  donee  from  exer- 


cising a  power  of  a  more  general  na- 
ture, and  to  limit  her  strictly  to 
the  path  marked  out  by  the  donor. 
Nearly  the  same  ground  was  taken  in 
the  recent  case  of  Cooke  v.  Husbands, 
11  Maryland,  492,  and  the  grant  of 
property  to  the  separate  use  of  a  feme 
covert,  said,  prima  facie,  to  confer  a 
power  of  alienation  which  might,  how- 
ever, be  restrained  either  by  an  express 
prohibition,  or  impliedly  by  designat- 
ing a  particular  mode  in  which  the 
power  should  be  exercised.  In  Ken- 
tucky, a  feme  covert  may  charge  per- 
sonal property,  held  for  her  separate 
use,  by  any  oral  or  written  agreement 
which  shows  an  express  or  implied 
intention  so  to  charge  it ;  Lillard  v. 
Turner,  16  B.  Monroe,  374 ;  Burch 
V.  Breckenridge,  lb.  482;  Bell  v. 
Kellar,  13  Id.  384;  and  the  rule  is 
the  same  when  land  is  in  question, 
except  that  the  contract  must  then  be 
in  writing ;  Burch  v.  Breckenridge. 
Such  an  intention  will  be  implied 
from  the  execution  of  notes,  bonds,  or 
other  instruments  of  a  like  nature, 
by  a  married  woman,  which  having  no 
force,  as  personal  obligations,  can 
only  be  valid  as  a  charge;  Bell  v. 
Kellar;  Burch  v.  Breckenridge;  or 
from  any  circumstances  which  show 
that  she  meant  the  burden  to  fall  on 
her  separate  estate,  and  did  not  con- 
tract solely  on  the  credit  of  her  hus- 
band; Burch  V.  Breckenridye ;  but 
cannot  be  inferred  from  the  mere  fact 
that  the  debt  was  incurred,  in  the 
absence  of  proof  that  she  intended  to 
pledge  her  property  for  its  payment ; 
Coleman  v.  Woolley,  16  B.  Monroe, 
320.  And  as  the  charge  owes  its  origin 
to  her  choice  or  election,  it  will  not 
be  carried  beyond  her  intention,  and 
will  be  limited  to  the  issues  and  profits 
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of  the  property,  unless  it  appears  that 
she  meant  to  pledge  the  whole  abso- 
lutely ;  Burch  v.  Brechenridge. 

The  question  was  very  fully  ex- 
amined in  Burch  v.  Brechenridge,  and 
the  following  language  held  by  Simp- 
son,  J.,  in  delivering  the  opinion  of 
the  court :  ^^  As  a  general  rule,  a  mar- 
ried woman  cannot,  according  to  the 
common  law,  contract  as  a  feme  sole, 
nor  as  such,  sue  or  be  sued.  That 
being  the  legal  rule,  courts  of  equity 
acting  in  conformity  with  it,  have 
held  that  the  wife  cannot  bind  herself 
personally,  nor  bind  her  separate  es- 
tate, by  her  general  personal  engage- 
ments. If,  therefore,  the  wife  con- 
tracts debts  generally,  without  doing 
any  act  indicating  an  intention  speci- 
fically to  charge  her  separate  estate 
with  the  payment  of  them,  a  court  of 
equity  will  not  direct  an  "application 
of  such  estate  to  be  made  for  that  pur- 
pose; (2  Roper,  side  page,  235  ;  Cole- 
man V.  Woolleyh  Ex'r,  10  B.  Monroe, 
820.^') 

'^  Courts  of  equity,  however,  as  a 
consequence  of  the  doctrine  establish- 
ed by  them,  that  a  married  woman 
may  have  and  enjoy  separate  estate, 
enable  her  to  deal  with  it  and  to  alien 
or  encumber  it,  when  she  shows  an  in- 
tention so  to  dispose  of  it;  but  that 
intention  must  be  manifest  by  her, 
otherwise  her  separate  estate  will  not 
be  held  liable.  Its  liability  for  her 
debts  does  not  arise  out  of  their  crea- 
tion merely,  but  out  of  an  agreement 
by  hef,  either  express  or  implied,  that 
it  shall  be  liable  for  their  payment." 

''It  has  been  held  by  this  court, 
that  the  execution  by  a /erne  covert  oi 
a  bond  or  a  promissory  note,  or  the 
endorsement  by  her  of  a  bill  of  ex- 
change, should  be  regarded  as  a  suffi- 
cient indication  of  her  intention  to 


charge  her  separate  property  with  the 
payment  of  the  debt.  In  such  cases, 
although  no  reference  be  made  to  her 
separate  estate,  the  execution  of  the 
security  is  deemed  to  be  an  implied 
agreement  on  her  part  that  it  shall  be 
liable  for  the  demand;  {Jarman,  &c. 
V.  WUkerson,  7  B.  Monroe,  293 ;  Bell 
&  Terry  v.  Kellar,  13  Id.  384.") 

"  The  extent  to  which  her  separate 
property  may  be  subjected  to  the  de- 
mands of  creditors  claiming  under 
parol  agreements,  has  not  been  deter- 
mined by  this  court.  So  far  as  the 
separate  property  consists  of  land,  it 
cannot  be  made  liable  by  a  verbal  con- 
tract. The  wife  cannot  alien  or  dis- 
pose of  her  real  estate  except  by  a 
written  agreement;  and  as  a  charge 
upon  it  for  the  payment  of  debts,  op- 
erates as  a  disposition  of  it^ro  tanto, 
it  can  only  be  created  by  a  contract  in 
writing ;  Clark  v.  Miller,  2  Atk. 
379.)  But  with  respect  to  other  sepa- 
rate estate,  consisting  of  personalty 
and  slaves,  where  she  has  verbally 
agreed  that  part  of  it  shall  be  appro- 
priated to  the  payment  of  a  debt  which 
she  is  about  to  create,  there  seems  to 
be  €10  good  reason  why  this  agreement 
should  not  be  regarded  as  constituting 
a  charge  upon  it.  Where,  however, 
a  verbal  agreement  is  made,  without 
any  reference  to  her  separate  estate, 
then  it  will  not  be  bound,  unless  the 
circumstances  are  sufficient  to  prove 
that,  in  fact,  the  understanding  be- 
tween her  and  the  person  with  whom 
she  has  contracted  was  that  it  should 
be  liable.  But  where  there  is  no  ex- 
press agreement,  and  one  arises  only 
by  implication,  a  court  of  equity  will 
not  allow  such  implied  agreement  to 
extend  to  any  except  that  part  of  the 
estate  which,  it  may  be  inferred  from 
the  circumstances,  the  wife  intended 
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to  charge  with  the  payment  of  the 
debt/' 

"Now,  applying  these  principles  to 
the  demands  asserted  in  the  present 
suit,  the  right  of  the  creditors  to 
any  relief,  is  very  questionable.  No 
express  agreement  by  the  wife  to 
charge  her  separate  estate  for  the  pay- 
ment of  debts,  was  either  alleged  or 
proved.  The  mere  fact  that  they  were 
contracted  by  her,  does  not,  as  we 
have  seen,  render  her  separate  estate 
liable  for  their  payment.  Were  they, 
then,  contracted  under  such  circum- 
stances as  will  justifj^  the  presump- 
tion that  the  contracting  parties  under- 
stood that  they  were  to  be  a  charge 
upon  her  separate  property?  The 
wife  did  not,  when  the  debts  were 
created,  live  apart  from  her  husband, 
nor  is  it  shown  that  he  was  insolvent. 
The  only  circumstance  from  which  it 
can  be  inferred  that  an  understanding 
existed,  both  on  her  part  and  the  part 
of  the  creditors,  that  the  debts  were 
to  some  extent  to  be  a  charge  upon 
her  separate  estate  is,  that  the  accounts 
were  created  in  the  name  of  the  trus- 
tee, as  may  be  presumed,  with  her 
knowledge  and  consent,  inasmuch  as 
she  executed  receipts  to  him  for  some 
debts  which  had  been  created  in  the 
same  manner,  and  had  been  paid  by 
him.  The  agreement  of  the  trustee, 
that  her  separate  property  should  be 
liable  for  the  debts,  cannot  create  any 
charge  upon  it.  Her  own  contract  is 
indispensably  necessary  for  this  pur- 
pose; and  such  a  contract  on  her  part 
can  only  be  implied  in  this  case  from 
the  fact  that  she  knew  her  creditors 
looked  to  her  separate  property  for  the 
payment  of  their  debts,  and  with  this 
knowledge,  continued  to  deal  with 
them,  and  permitted  her  trustee  to 
pay  the  debts  thus  contracted  by  her, 


out  of  her  estate.  On  this  ground  we 
think  her  separate  estate  should  be 
chargeable  with  the  payment  of  these 
debts." 

"  But  the  question  still  arises  as  to 
how  far  a  court  of  equity  will  extend 
this  implied  agreement  by  her,  that 
her  separate  estate  should  be  liable  for 
the  payment  of  these  debts.  They 
were  all  created  merely  for  the  current 
expenditures  of  the  family;  none  of 
them  arose  out  of  a  contract  for  the 
purchase  of  land  or  slaves,  or  for  any 
property  but  such  as  would  be  con- 
sumed in  the  use.  It  cannot  be  pre- 
sumed, in  the  absence  of  any  express 
agreement  to  that  effect,  and  without 
the  execution  of  a  security  in  writing, 
that  she  intended  to  create  a  charge 
on  the  principal  of  the  estate,  and  sub- 
ject it  to  sale  for  the  payment  of  store 
accounts  and  other  current  family  ex- 
penditures. The  only  reasonable  and 
legitimate  presumption  is,  that  she  in- 
tended the  profits  of  her  estate  to  de- 
fray her  current  expenses,  and  a  court 
of  equity  [should  not  carry  the  implica- 
tion against  her  to  any  greater  ex- 
tent. If  parties  deal  with  a  married 
woman  without  any  express  contract 
in  reference  to  her  separate  property, 
they  have  no  reason  to  complain  if,  in 
furnishing  her  with  articles  for  con- 
sumption merely,  they  are  restricted 
to  the  profits  of  her  estate,  and  are  not 
permitted  to  subject  the  estate  itself 
to  sale  for  the  payment  of  their  de- 
mands.'' 

In  the  recent  case  of  Hardy  v.  Van 
Ilarlingen,  7  Ohio,  N.  S.  208,  the 
court  declined  to  express  any  opinion 
as  to  what  the  rule  might  be  when 
real  estate  was  in  question,  or  when  a 
gift,  was  made  to  the  separate  use 
of  a  married  woman  by  her  husband 
or   by  any   other   person;   but   held 
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that  tlie  effect  of  an  ante-nuptial 
agreement,  in  which  it  was  stipu- 
lated that  the  wife  should  retain  the 
entire  control  of  a  fund  which  had 
been  bequeathed  to  her  by  her  father, 
in  as  full  and  perfect  a  manner  as  if 
she  were  sole,  was  to  invest  her  with 
the  power  of  disposing  of  the  fund 
thus  settled  absolutely,  and  conse- 
quently of  bestowing  the  whole  on 
her  husband  as  a  gift,  and  without 
any  consideration.] 

In  Pennsylvania,  the  views  of  Chan- 
cellor Kent  have  been  fully  adopted, 
and  it  is  firmly  settled  that  a  ftme 
covert  has  no  power  in  relation  to  her 
separate  estate,  but  such  as  is  express- 
ly given  to  her,  in  the  deed  of  settle- 
ment; Lancaster  v.  Dolan,  1  Rawle, 
231,  248  J  Lyne's  ExW  v.  Crouse  et 
al.j  1  Barr,  111 ;  Rogers  v.  Smith,  4 
Id.  93,  98.  ^^  The  modern  doctrine 
of  [English]  courts  of  equity^"  said 
Gibson,  C.  J.,  in  Thomas  v.  Folwell, 
2  Wharton,  11,  16,  ^^is  founded  on 
what  appears  to  be  a  misconception  of 
the  leading  purpose  of  a  settlement, 
which  is  obviously  to  disable  the  hus- 
band, and  not  to  enable  the  wife,  at 
least  further  than  may  be  consistent 
with  the  security  of  her  title,  of  which 
the  grantor  ought,  in  the  particular 
case,  to  be  the  judge.  The  object  is 
not  so  much  to  give  her  the  dominion 
of  a  feme  sole,  which  every  man  of 
experience  knows  would,  in  a  count- 
less number  of  instances,  defeat  the 
principal  intent,  as  to  withdraw  the 
estate  from  the  dominion  of  the  hus- 
band; and  we  might  expect  it  to 
occur  to  those  who  are  called  to  the 
interpretation  of  these  instruments, 
that  the  surest  way  to  accomplish  this, 
would  be  to  restrain  the  power  of  both. 
"We  therefore  hold  it  to  be  the  settled 
law  of  Pennsylvania,  that  instead  of 


having  every  power  from  which  she  is 
not  negatively  debarred  in  the  convey- 
ance, she  shall  be  deemed  to  have  none 
but  what  is  positively  given  or  reserv- 
ed to  her."  The  bond  of  a  married 
woman  will  not  bind  her  estate ;  Dor- 
rance  v.  Scott,  3  Wharton,  809,  316: 
and  it  appears,  even,  that  her  separate 
estate  will  not  be  liable  upon  her  con- 
tracts for  necessaries,  unless  there  be 
an  express  power  to  charge  it  given  in 
the  settlement,  and  then  only  where 
it  expressly  appears  at  the  time  the 
necessaries  were  furnished,  that  it  was 
intended  to  bind  her  separate  estate ; 
Wallace  v.  Coston,  9  Watts,  137, 138, 
and  Moravian  Brethren  v.  Greenleaf 
and  Wife,  there  cited. 

[The  fallacy  of  the  reason  on  which 
the  course  of  decision  is  founded 
seems  to  be,  so  far,  at  least,  as  land 
is  in  question,  that  a  married  woman 
has  always  had  full  power,  in  Penn- 
sylvania, to  dispose  of  land,  with  the 
assent  and  concurrence  of  her  hus- 
band, by  a  deed  duly  acknowledged, 
separately  and  apart  from  him.  In 
order,  therefore,  to  sustain  Lancas- 
ter V.  Dolan,  and  Dorrance  v.  Scott, 
it  must  be  contended,  that  a  deed  to 
the  separate  use  of  2,  feme  covert,  dis- 
ables the  wife,  and  takes  away  a  power 
which  she  would  unquestionably  have 
had,  if  the  conveyance  had  been  to  her 
generally,  an  effect  which  can  hardly 
be  ascribed  to  a  gift  which  purports 
to  confer  a  full  and  unrestricted  right 
of  property.] 

In  Rhode  Island,  Tennessee,  and 
in  Mississippi,  the  rule  of  the  South 
Carolina  cases  and  of  Chancellor 
Kent,  is  adopted;  and  a  feme  co- 
vert is,  as  to  her  separate  estate,  a 
feme  sole,  only  in  so  far  as  the  settle- 
ment has  expressly  conferred  on  her 
the  power  of  acting  as  such ;  she  has 
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no  power  over  her  separate  estate,  but 
such  as  has  been  specially  given  to  her 
therein,  which  is  to  be  strictly  con- 
strued, and  in  exercising  the  power  of 
disposition,  she  is  restricted  to  the 
particular  mode  therein  provided  j  her 
separate  estate  is,  therefore,  not  liable 
upon  a  bond  or  promissory  note  exe- 
cuted by  her  with  her  husband,  where 
the  settlement  has  not  expressly  de- 
clared that  it  shall  be  liable ;  Ware 
V.  Sharp,  1  Swan,  489;  Morgan  v. 
Elam,  4  Yerger,  375;  Marshall  v. 
Stevens  et  als.,  8  Humphreys,  159, 
173  ;  Litton  v.  Baldwin  et  als.,  Id. 
209;  Armstrong  v.  Stoval,  26  Mis- 
sissippi, 275 ;  Bote?/  et  al.  v.  Mitchell, 
9  Smedes  &  Marshall,  435,  447; 
Montgomery  et  al.  v.  21ie  Agricultu- 
ral Bank,  10  Id.  567,  576;  Metcalf 
V.  Gooh,  2  Khode  Island,  355;  and 
a  similar  rule  seems  to  have  prevailed 
in  Maryland ;  Tarr  v.  Williams,  4 
Maryland,  Ch.  68;  Williams  v.  Do- 
naldson, lb.  414 ;  Miller  v.  William- 
son, 5  Maryland,  219;  until  the  re- 
cent case  of  Coohe  v.  Husbands,  11 
Maryland,  492,  ante.  In  Virginia, 
the  same  view  has  been  expressed  in 
one  case :  '^  Upon  the  best  reflection 
which  I  can  give  to  this  matter,'^  said 
Tucker,  P.,  "1  am  of  opinion  that  a 
feme  covert,  holding  separate  property 
in  real  estate,  by  deed  or  will,  prescrib- 
ing a  peculiar  mode  of  disposition,  can- 
not dispose  of  it  in  any  other  mode,  al- 
though the  deed  or  will  does  not  nega- 
tive such  other  mode  expressly  -,"  Wil- 
liamson V.  Beckham,  8  Leigh,  20,  27. 
But  Woodson,  Trustee,  v.  Perkins,  5 
Grattan,  346,  seems  to  adopt  the  Eng- 
lish rule;  while,  in  Nixon  v.  Rose, 
12  Id.  425,  the  court  expressed  the 
opinion,  that  although  the  jus  dispo- 
nendi  is  prima  facie  inherent  in  a 
gift,  to  the  separate  use  of  a  married 


wo  nan,  it  may,  notwithstanding,  be 
withheld  from  her  by  the  donor,  and 
that  she,  consequently,  could  not  ex- 
ercise it,  where  he  declared  his  wish 
to  be,  to  guard  against  an  impru- 
dent disposition  of  the  property, 
and  that  he  consequently  confid- 
ed it  solely  to  the  discretion  of  a 
trustee.  In  North  Carolina,  the  gene- 
ral principle  appears  to  be  left  unde- 
termined; but  it  has  been  decided, 
that  a  married  woman  may  charge  the 
profits  of  her  separate  estate  in  land, 
and  dispose  absolutely  of  her  interest 
in  personal  property,  by  any  instru- 
ment or  means,  which  refers  to  the 
estate,  and  distinctly  denotes  an  in- 
tention to  bind  it ;  Frazier  v.  Brown- 
loio,  3  Iredell's  Equity,  237  ;  Harris 
V.  Harris,  7  Id.  Ill  :  see  Newlin  v. 
Freeman,  4  Id.  312,  316.  In  Ala- 
bama and  Kentucky,  the  earlier  cases 
inclined  toward  the  English  rule; 
Forrest  et  al.  v.  Robinson,  ExW,  4 
Porter,  44,  50 ;  Saddler  et  ux.  et  al. 
V.  Houston  &  Gillespie,  Id.  208,  211; 
Long's  AdmW  v.  White's  Adm'rs  & 
Heirs,  5  J.  J.  Marshall,  226,  230 ; 
which  has  been  adopted  unequivo- 
cally in  the  later.     In  Bradford  and 

Wife  V.  Greemvay;  Henry  v.  Smith, 
17  Alabama,  797,  805,  the  court  said, 
^'  We  hold,  that  where  a  married  wo- 
man has  property  settled  upon  her,  to 
her  separate  use,  and  the  deed  of  set- 
tlement provides  that  she  shall  have 
^  the  complete  control  of  it,  as  though 
the  marriage  had  never  taken  place,' 
and  contains  no  restraint  on  aliena- 
tion, she  is  to  be  deemed,  in  a  court 
of  equity,  in  respect  to  such  property, 
a  feme  sole,  and  may,  by  her  agree-  Jj 
ment,  freely  entered  into,  charge  it  for 
the  payment  of  her  husband's  debts. 
See,  also,  Fury  ear  &  Wallace  v.  Beard, 

Trustee,  14  Alabama,  122,  134,  and 
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Fury  ear,  ExW,  v.  Puryear,  16  Ala- 
bama, 486;  Collins  v.  Lavenherg, 
19  Id.  682.  The  same  view  was 
taken  in  Ozley  v.  Ikelheimer,  26  Id. 
382  ;  and  a  written  engagement  for 
the  payment  of  money  by  a  feme  co- 
vert, held  to  imply  an  intention  to 
make  her  separate  estate  answerable 
for  its  fulfilment.  The  English  rule 
is  expressly  adopted  in  Connecticut; 
Imlay  v.  Huntington,  20  Connecticut, 
149,  175.  It  has  been  said  in  Ken- 
tucky, that  a  feme  covert's  general 
personal  engagements  will  not  bind 
her  separate  estate;  but,  that  if  she 
is  living  apart  from  her  husband,  her 
intention  to  charge  it  by  debts  which 
she  contracts,  is  to  be  inferred ;  Cole- 
man V.  Woolley's  ExW,  10  B.  Monroe, 
320 ;  while  the  cases  of  Bell  v.  Kel- 
lar,  13  Id.  381;  LillardY.  Turner,  16 
Id.  374;  and  Burch  v.  Breckenridge, 
lb.  482,  decide  that  a  similar  infer- 
ence is  to  be  drawn  from  the  execu- 
tion or  endorsement  of  a  bill  or  note, 
or  from  any  other  act  or  contract  by  a 
married  woman,  which  denotes  an  in- 
tention to  bind  her  property,  and  not 
merely  to  go  through  the  vain  form  of 
binding  herself  personally;  and  the 
rule  would  seem  to  be  the  same  in 
Missouri;  Segond  v.  Garland,  23 
Missouri,  547;  Whitesides  v.  Car- 
mon,  lb.  357. 

No  particular  technical  form  of 
words  is  necessary  to  create  a  trust 
for  the  separate  use  of  a  married  wo- 
man. It  is  enough  that  there  be  a 
clear  »and  unequivocal  intent  to  ex- 
clude the  rights  of  the  husband.  If 
it  be  plain  from  the  language  of  the 
instrument,  or  from  all  the  circum- 
stances disclosed  in  it,  that  the  inten- 
tion was  to  create  a  separate  interest 
in  the  wife,  this  intention  will  be  sus- 
tained   and    carried   out;    Stuart  v. 


Kissam,  2  Barbour,  494,  496 ;  West 
V.  West's  Ex'rs,  3  Randolph,  373; 
Lewis  V.  Adams,  6  Leigh,  320,  331, 
335 ;  Perry  v.  Boileau,  10  Sergeant 
&  Rawle,  208 ;  Ballard  and  Wife  v. 
Taylor  et  al.,  4  Dessaussure,  550 ; 
Davis  et  ux.  v.  Cain's  Ex'r,  1  Ire- 
dell's Equity,  305,  307;  Heathman 
V.  Hall,  3  Id.  414,  420 ;  Hamilton 
V.  Bishop  &  Fly,  8  Yerger,  33,  40 ; 
Beaufort,  Adm'r,  v.  Collier,  6  Hum- 
phreys, 487,  490  ;  Somers  v.  Craig, 
9  Id.  467 ;  Nixon  v.  Rose,  12  Grat- 
tan,  425,  428 ;  Fears  v.  Brooks,  12 
Georgia,  195 ;  no  particular,  or  even 
express  words,  being  necessary  to  ef- 
fectuate the  intention,  if  manifest; 
Fears  v.  Brooks;  Clark  v.  3Iaguire, 
16  Missouri,  362.  But  the  intention 
to  settle  the  property  to  the  separate 
use  0^  the  wife  must  be  unequivocal 
and  unambiguous.  The  intent  must 
be  evident,  not  merely  to  vest  an  in- 
terest in  the  wife,  but  to  vest  the  en- 
tire interest  in  her,  to  the  exclusion  of 
the  husband.  To  sustain  the  claim  of 
the  wife,  it  is  not  enough  that  such  a 
construction  is  possible  or  probable,  or 
that  one  view  is  as  consistent  with  the 
instrument  as  the  other  :  the  husband 
cannot  be  excluded  by  implication  or 
conjecture.  The  instrument  must 
either  manifest  a  design  to  exclude 
him,  or  must  contain  provisions  in- 
consistent with  the  assertion  of  his 
marital  rights  in  respect  to  the  pro- 
perty :  see  Rudisell  v.  Watson,  2  De- 
vereux.  Equity,  430,  432 ;  AsJicraft 
V.  Little,  4  Iredell's  Equity,  236,  238 ; 
Hunt  (b   Tucker  v.  Booth,  Edwards 

5  Hunt,  1  Freeman,  215,  218  ;  Wil- 
liams V.  Claiborne  et  al,  7  Smedes 

6  Marshall,  488,495;  Carroll  Y.Lee, 
3  Gill  &  Johnson,  505,  508 ;  Evans 
and  Wife  v.  Knorr,  4  Rawle,  66,  73 ; 
Evans   v.    Gillespie,   1    Swan,    128 ; 
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Cooh  V.  Kcnnerhj  &  Smith,  12  Ala- 
bama, 42,  46,  and  cases  there  cited ; 
Moss  V.  MCall,  Id.  630,  685;  Pol- 
lard et  al.  V.  Merrill  &  Eximor,  15 
Id.  170,  173;  Mitchell  V.  Gates,  23 
Id.  438;  Welch's  Heirs  v.  Welch's 
Adm'r,  14  Id.  76;  Hale  et  al.  v. 
Stone,  Id.  803,  where  the  subject  is 
much  discussed.  A  mere  bequest  to 
Vifeme  covert,  will  not  be  to  her  sepa- 
rate use ;  Fitch  v.  Ei/er,  2  Connecti- 
cut, 143,  146  ;  Shirley  v.  Shirley,  9 
Paige,  364 ;  nor  will  the  intervention 
of  a  trustee  be  of  itself,  suj0&cient  to 
create  a  separate  use ;  property  given 
by  deed  or  will,  to  a  trustee  in  trust 
for  a  married  woman,  vests  in  the  hus- 
band; Evans  and  Wife  v.  Knorr ; 
Mayherry  v.  Neely  et  als.,  5  Hum- 
phreys, 337,  339;  Hunt  &  Tuclier  v. 
Booth,  Edwards  &  Hunt,  1  Freeman, 
215,  218;  Welch's  Heirs  v.  Welch's 
Adm'r,  14  Alabama,  77;  Pollard  et  al. 
V.  Merrill  &  Eximor,  15  Id.  170, 174; 
but  a  conveyance  by  a  husband  to  a 
trustee  for  the  use  of  the  wife,  will 
necessarily  be  for  her  separate  use, 
otherwise  the  transaction  would  be 
futile ;  Steel  v.  Steel,  1  Iredell's 
Equity,  452,  455;  and  the  same  is 
true  of  a  gift  or  grant  by  the  husband 
directly  to  the  wife  for  her  use ;  Whit- 
ten  and  others  v.  Whitten,  3  Gushing, 
194,  199 ;  Powell  v.  Powell,  9  Hum- 
phreys, 477,  486 ;  Wells  v.  Treadwell, 
28  Mississippi,  717.  [Such  grants  are 
however,  void  in  law,  and  will,  it  has 
been  said,  be  upheld  by  equity  no 
further  than  is  necessary  to  constitute 
a  just  and  adequate  provision  for  the 
wife,  due  regard  being  had  to  the  for- 
tune of  the  husband ;  Benedict  v. 
Montgomery,  7  W.  &  S.  238,  242; 
Stickney  v.  Borman,  2  Barr,  67; 
Shepard   V.    Shepard,   7    Johnson's 


Chancery,  57 ;    Wells  v.    Treadwell ; 
see  Dibble  v.  Hutton,  1  Day,  51.] 

The  following  expressions  have  been 
held  not  to  create  a  separate  use  in  a 
married  woman  :  a  devise  and  bequest 
of  lands  and  chattels  to  the  testator's 
married  daughter,  ''all  to  be  for  her 
and  her  heirs'  proper  use ;"  Rudisell 
V.  Watson,  2  Devereux,  Equity,  430, 
432  :  a  conveyance  of  chattels  to  a 
married  woman,  "  but  the  said  gift  to 
extend  to  no  other  person  ;"  Ashcraft 
V.  Little,  4  Iredell's  Equity,  236,  238 ; 
a  devise  of  lands  "  in  trust  for  the 
use,  benefit  and  behoof  of"  the  tes- 
tator's daughter  for  life ;  Torbert  v. 
Twining  et  al.,  1  Yeates,  432  :  a  con- 
veyance of  slaves  to  a  trustee,  in  trust 
to  permit  the  feme  covert  "  to  have 
the  use  and  benefit  of  the  labor  and 
services  of  the  said  slaves,  and  all  the 
proceeds  thereof  during  her  life,  and 
at  her  death'^  to  her  children ;  Hale 
et  al.  V.  Stone,  14  Alabama,  803 ;  see 
also  Evans  and  Wife  v.  Knorr,  4 
Kawle,  66,  and  Clevenstine' s  Appeal, 
3  Harris,  495.  On  the  other  hand  a 
bequest  to  a  married  woman  ''for  her 
own  use;"  Jamison  v.  Brady  and 
Wife,  6  Sergeant  &  Rawle,  466;  or 
"for  her  own  proper  use;"  Snyder 
V.  Snyder,  10  Barr,  423;  or  "her 
own  and  sole  use ;"  Jarvis  v.  Pren- 
tice, 19  Connecticut,  273,  282 ;  and 
a  devise  to  a  feme  covert  "  to  be  for 
her  and  her  family's  use,  during  her 
natural  life ;"  Heck  v.  Clippenger,  5 
Barr,  385 ;  the  interest  of  a  sum  to  a 
married  woman  "to  be  paid  to  her  in 
equal  half  yearly  payments  during 
her  natural  life,"  and  afterwards  to 
her  children;  Tyson' s  Appeal,  10  Id. 
221 ;  a  conveyance  of  chattels,  "  for 
the  entire  use,  benefit,  profit  and  ad- 
vantage of"  iha  feme  covert ;  Heath- 
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man  v.  Rail,  3  Iredell's  Equity,  414, 
421 ;  for  "her  sole  and  only  use'^  and 
benefit ;  Goodrene  v.  Goodrene,  8  Ire- 
dell, Equity,  313;  Cuthhert  v.  Rolf, 
19  Alabama,  373 ;  a  gift  of  chattels, 
''  to  the  use  and  benefit  of  said  E.  and 
children,  and  to  remain  in  possession 
of  said  E.  for  the  use  and  support  of 
said  children  forever  j'^  Hamilton  v. 
Bishop  &  Fly,  8  Yerger,  33,  40;  a 
bequest  to  a  married  woman  <<tobe 
at  her  own  disposal  in  true  faith  to 
her  and  her  heirs  forever;''  Bridges 
V.  Wood,  4  Dana,  610 ;  a  deed  of  gift 
to  a  trustee,  "  in  trust  for  the  proper 
use  and  benefit  of  the  said  (/erne  co- 
vert)  and  her  heirs  forever;"  Warren 
V.  Haley  et  al.,  1  Smedes  and  Mar- 
shall's Chancery,  647,  651 ;  a  convey- 
ance of  slaves  to  a  married  woman, 
"  to  her  and  her  heirs,  to  have  and  to 
hold  the  same,  to  and  for  her  use,  be- 
nefit, and  right,  and  of  the  heirs  afore- 
said without  let,  hindrance  or  moles- 
tation, whatever;"  Newman  v.  James 
S  Newman,  12  Alabama,  29 ;  or  to 
her  "and  her  heirs  after  her,  free  from 
the  claim  or  claims  of  any  person  or 
manner  of  persons  whatever,  abso- 
lutely as  their  own  property  right,  as 
fully  as  though  they  had  purchased 
them ;"  Brown  v.  Johnson,  17  Id. 
232  ;  or  "  exclusively  to  her  and  the 
heirs  of  her  body  forever;"  Gould  v. 
Hill,  18  Alabama,  84;  a  declaration 
of  trust  that  the  party  held  the  pro- 
perty "  for  the  sole  use  and  benefit  of, 
and  in  trust  for  Mrs.  S.,  and  that  he 
would  account  for  and  pa}^  over  to  her 
individually,  all  moneys  that  might  be 
received  thereon ;"  Stuart  v.  Kissam, 
2  Barbour,  494,  496.;  have  been  held 
to  create  a  separate  use.  The  princi- 
ple of  construction  is  one  in  which  all 
the  courts  agree,  but  in  the  applica- 
tion, the  cases  can  hardly  be  recon- 


ciled ;  Rudisell  v.  Watson,  and  War- 
ren V.  Haley  et  al.,  are  in  direct  con- 
flict; and  Ashcroft  v.  Little  could 
scarcely  stand  with  Newman  v.  James 
and  Newman. 

The  intervention  of  a  trustee  is  not 
necessary  to  the  validity  of  a  trust  to 
the  separate  use  of  a  married  woman. 
If  real  or  personal  property  be  given 
to  her  separate  use,  her  interest  will 
be  protected  by  converting  the  hus- 
band into  a  trustee ;  Boyhin  and  Wife 
V.  Ci2:)les  and  Wife,  2  Hill's  Chan- 
cery, 200,  203;  Baskins  v.  Giles, 
Rice's  Equity,  316,  324;  Clark  v. 
3Iakenna,  Cheves'  Equity,  163,  166 ; 
Long's  AdmW  v.  White's  Adm'rs  and 
Heirs,  5  J.  J.  Marshall,  226,  227 ; 
Trenton  Banking  Co.  v.  Woodruff  et 
al.,  1  Green's  Chancery,  118,  126; 
Steely.  Steel,  1  Iredell's  Equity,  452, 
455 ;  Freeman  v.  Freeman  and  Chal- 
lis,  9  Missouri,  772;  Hamilton  v. 
Bishop,  8  Yerger,  33,  41;  Jamison 
V.  Brady  and  Wife,  6  Sergeant  and 
Rawle,  466;  Heck  v.  Clippenger,  5 
Barr,  385,  387;  Shirley  v.  Shirley, 
9  Paige,  364;  Fears  v.  Brooks,  12 
Georgia,  195. 

[Trusts  designed  to  protect  the 
rights  of  the  wife,  against  an  undue 
exercise  of  the  power  of  the  husband, 
can  only,  from  their  own  nature,  be 
efi"ectual  when  the  relation  of  hus- 
band and  wife  exists,  and  while  it  is 
still  in  being;  and,  hence,  property 
held  for  the  separate  use  of  a  feme 
sole,  before  marriage,  or  of  a  widow, 
after  the  death  of  the  husband,  will 
be  absolutely  subject  to  her  control 
and  disposition,  and  may  be  aliened, 
as  if  no  trust  existed,  even  when  the  gift 
contains  an  express  restraint  on  the 
power  of  alienation ;  Tullett  v.  Arm- 
strong, 1  Beavan,  1 ;  4  Mylne  &  Craige, 
390 ;  Scarhorough  v.  Boman,  1  Bea- 
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van,  34 ;  4  Mylne  &  Craig,  377;  Clarke 
V.  Windham,  12  Alabama,  870 ;  3Iil- 
ler  V.  Bingham,  1  Iredell's  Equity, 
423;  Smith  v.  Stair,  3  Wharton,  G2; 
Ilammersly  v.  Smith,  4  Id.  126. 

This  is  a  necessary  result  of  the  rule 
that  the  gift  of  a  right  confers  the  right 
of  aliening  it,  and  that  creditors  are 
entitled  to  the  benefit  of  every  power 
which  can  be  exercised  by  the  debtor; 
Brandon  v.  Robinson,  18  Yesey,  429; 
Hallett  V.  Thompson,  5  Paige,  383; 
Dick  V.  Pitch,  1  Dev.  &  Bat.  Eq.  480 ; 
The  Blackstone  Bank  v.  Davis,  21 
Pick.  42 ;  Hammer  sly  v.  Smith,  4 
Wharton,  126 ;  Nickel  v.  Hanly,  10 
Grrattan,  336;  1  Smith's  Leading 
Cases,  103, 522, 5  Am.  ed. ;  which  may 
be  temporarily  suspended  by  or  during 
the  disability  of  coverture ;  but  which 
revives,  as  of  course,  when  the  cover- 
ture terminates.  Marriage  disables  the 
wife  from  alienating  her  property  at 
law,  and  equity  may,  therefore,  permit 
or  impose  a  similar  disability  in  analogy 
to  the  law,  but  it  cannot  fetter  the  hands 
of  a  feme  sole  without  violating  well- 
established  legal  principles.  Ilam- 
mersly V.  Smith,  4  Wharton,  126. 
Estates  for  life  or  years,  not  extending 
beyond  a  life  or  lives  in  being  and 
twenty-one  years  afterwards,  undoubt- 
edly differ  from  those  of  inheritance, 
and  may  be  made  the  subject  of  a 
condition  against  voluntary  or  invol- 
untary alienation,  with  a  limitation 
over  in  case  of  breach,  which  would 
be  void  if  attached  to  an  estate  in  tail 
or  fee.  Rochford  v.  Ilackman,  9 
Hare,  475  ;  10  Eng.  Law  &  Eq.  68 ; 
1  Smith's  Leading  Cases,  101,  5th  ed. 
But  the  English  courts  adhere  in- 
flexibly to  the  principle,  that  no  in- 
terest can  be  retained  by  or  held  for  a 
debtor,  without  being  subject  to  seiz- 
ure for  his  debts,  and  that  the  only 


way  to  exclude  the  claims  of  creditors, 
or  prevent  alienation,  is  to  provide 
that  the  estate  shall  determine  if 
aliened.  Hill  on  Trustees,  395.  The 
question  was  examined  with  much 
ability  in  the  recent  case  of  Nicholson 
V.  Miller,  10  Grattan,  334,  343,  by 
Manning,  J.,  who  held  the  following 
language  in  the  course  of  his  opinion, 
which,  although  overruled  on  the 
point  before  the  court,  may  be  taken 
as  a  safe  guide  to  the  general  rule  of 
law :  '^  Property  has  certain  legal  in- 
cidents, of  which  it  cannot  be  divest- 
ed ;  and  all  conditions  adopted  for  that 
purpose  are  necessarily  repugnant  and 
void  :  one  of  these  incidents  is,  its  lia- 
bility for  the  debts  of  its  owner. 
^  Upon  the  principle  which  forbids  the 
disposition  of  property  divested  of  its 
legal  incidents,  it  is  clear  that  no  ex- 
emption can  be  created  by  the  author 
of  the  gift  from  its  liability  to  the  debts 
of  the  donee ;  and  property  cannot  be 
so  settled  as  to  be  unaffected  by  bank- 
ruptcy or  insolvency,  which  is  a  trans- 
fer by  operation  of  law  of  the  whole 
estate;  and  it  is  immaterial  for  this 
purpose  what  is  the  extent  of  interest 
conferred  by  the  gift,  the  principle 
being  no  less  applicable  to  a  life  in- 
terest, than  to  an  absolute  or  trans- 
missible property.  Whatever  remained 
in  the  bankrupt  or  insolvent  debtor  at 
the  time  of  his  bankruptcy  or  insol- 
vency, becomes  vested  in  the  person 
or  persons  on  whom  the  law,  in  such 
event,  has  cast  the  property.'  This 
is  the  language  used  in  1  Jarman  on 
Wills,  816,  and  it  is  fully  sustained 
by  the  authorities  therein  cited. 
'  There  is  no  doubt,'  as  Lord  Eldon 
said,  in  Brandon  v.  Robinson,  18  Yes. 
R.  429,  Hhat  property  may  be  given 
to  a  man  until  he  shall  become  bank- 
rupt :    it   is   equally  clear,   generally 
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speaking,  that  if  property  be  given  to 
a  man  for  his  life,  the  donor  cannot 
take  away  the  incidents  to  a  life  es- 
tate ;  and  a  disposition  to  a  man  until 
he  shall  become  bankrupt,  and  after 
his  bankruptcy  over,  is  quite  different 
from  an  attempt  to  give  it  to  him  for  his 
life,  with  a  proviso  that  he  shall  not 
sell  or  alien  it.  If  that  condition  is 
so  expressed  as  to  amount  to  a  limita- 
tion, reducing  the  interest  short  of  a 
life  estate,  neither  the  man  nor  his 
assignees  can  have  it  beyond  the 
period  limited.'  The  condition  must 
determine  the  interest,  or  it  is  repug- 
nant and  void.  The  continuance  of 
the  interest  and  its  exemption  from 
liability  for  the  debts  of  the  owner,  is 
a  legal  impossibility. 

'^  The  case  of  a  settlement  on  a  mar- 
ried woman,  or  in  reference  to  cover- 
ture, is  an  apparent  exception  to  the 
rule  that  conditions  restraining  the 
power  of  alienation  and  exempting  pro- 
perty from  liability  for  the  debts  of  its 
owner,  are  repugnant  and  void.  But 
a  feme  covert  can  own  no  property  at 
law.  Separate  property  is  a  creature 
of  equity.  And  as  equity  confers  the 
power  of  alienation  as  an  incident  to 
the  trust  for  separate  use,  it  allows  the 
power  to  be  modified  as  convenience 
or  the  exigency  of  the  case  may  re- 
quire. *  When  this  Court  (says  Lord 
Cottenham,)  first  established  the  se- 
parate estate,  it  violated  the  laws  of 
property  as  between  husband  and  wife ; 
but  it  was  thought  beneficial,  and  it 
prevailed.  It  being  once  settled  that 
a  wife  might  enjoy  separate  estate  as 
a  feme  sole,  the  laws* of  property  at- 
tached to  this  new  estate ;  and  it  was 
found  as  a  part  of  such  law,  that  the 
power  of  alienation  belonged  to  the 
wife,  and  was  destructive  of  the  secu- 
rity intended  for   it.     Equity  again 


interfered,  and  by  another  violation 
of  the  laws  of  property,  supported  the 
validity  of  the  prohibition  against 
alienation.'  Tidlet  v.  Armstrong,  4 
Mylne  &  Craig,  377 ;  18  Eng.  Ch.  R. 
404.  But  this  doctrine  is  not  appli- 
cable to  unmarried  women,  a  restric- 
tion on  the  aliening  power  of  a  woman 
not  under  coverture,  being  no  less  in- 
operative than  a  similar  restraint  on 
ihajus  disponendi  of  a  person  of  the 
male  sex.  1  Jarman  on  Wills,  830. 
And  even  in  a  case  of  a  settlement  on 
a  married  woman,  a  restriction  on  her 
power  of  alienation  is  confined  to  the 
coverture,  and  begins  and  ceases  with 
it ;  so  that  when  she  becomes  disco- 
vert, she  has  the  same  power  of  dispo- 
sition over  her  property  as  other  per- 
sons ;  Id. ',  Barton  v.  Briscoe,  Ja- 
cobs's  B.  603 ;  Jones  v.  Salter,  2 
Russ.  h  Myl.  208 ;  6  Cond.  Eng.  Ch. 
R.  463;  WoodmestonY.  Wal7i:er,  2  Id. 
197;  6  Cond.  Eng.  Ch.  R.  457;  and 
of  course  it  is  as  much  liable  for  her 
debts  as  is  the  property  of  other  per- 
sons for  their  debts." 

In  Massey  v.  Parker,  2  Mylne  & 
Kefene,  174,  the  court  went  beyond 
the  legitimate  consequence  of  these 
premises,  and  expressed  the  opinion, 
that  a  subsequent  marriage,  far  from 
calling  a  prior  limitation  to  the  sepa- 
rate use  of  the  wife  into  action,  would 
defeat  it  altogether,  by  operating  as  a 
virtual  transfer  of  the  property  to  her 
husband,  and  that  to  render  such  limi- 
tations effectual,  they  must  be  created 
during  marriage,  or  with  reference  to 
a  marriage  actually  contemplated.  The 
view  thus  taken  was  cited  with  appro- 
bation, in  Ilammersly  v.  Smith,  and 
a  trust  for  the  separate  use  of  a  mar- 
ried woman  held  to  cease,  absolutely, 
upon  her  becoming  a  widow,  and  not 
to  be  revived  by  a  second  marriage. 
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But  the  better  opinion  would  seem  to 
be,  that  a  trust  for  the  separate  use  of 
an  unmarried  woman  will  take  effect 
upon  a  subsequent  coverture,  unless 
defeated  by  some  act  done  by  her  while 
sole,  and,  although  necessarily  sus- 
pended during  widowhood,  will  be 
good  on  re-marriage,  as  against  the  se- 
cond husband.  The  law  has  been  so 
held  in  several  instances  in  this  coun- 
try; Beauford  v.  Collin,  6  Hum- 
phreys, 487,  491;  Roherts  v.  West, 
15  Georgia,  123  ;  Shirley  v.  Shirley, 
9  Paige,  364 ;  Waters  v.  Tazewell,  9 
Maryland,  291 ;  and  is  now  firmly  set- 
tled on  the  same  basis  in  England,  by 
the  recent  cases  of  Tullett  v.  Arm- 
strong, and  Scarborough  v.  Borman, 
which  decide  that  the  validity  of  a 
restraint  on  the  power  of  the  hus- 
band, or  on  that  of  the  wife,  depends 
on  her  condition  when  the  power  is 
exercised,  and  not  whether  she  is  mar- 
ried or  single,  at  the  time  when  the 
gift  is  made,  and,  that  while  a  woman 
may  dispose  absolutely  of  her  property 
before  marriage,  or  after  the  death  of 
her  husband,  notwithstanding  a  de- 
claration that  it  shall  be  held  for  her 
separate  use,  and  without  the  right  of 
charge  or  alienation,  the  trust  will  at- 
tach as  soon  as  she  is  married,  and  re- 
vive for  her  protection  during  each 
succeeding  coverture,  unless  defeated 
during  the  intermediate  periods.  A 
similar  decision  was  made  in  In  re 
Gaffee,  7  Hare,  101 ;  13  Jurist,  74, 
overruling  the  decision  of  the  court 
below ;  and  a  restraint  on  the  power  of 
alienation  in  a  settlement  for  the  sepa- 
rate use  of  a  married  woman,  held  to 
be  effectual  during  each  and  every 
successive  coverture,  whenever  it  is 
imposed  in  or  by  the  clause  which 
creates  or  limits  the  estate,  and  there 
is  nothing  in  the  rest  of  the  instru- 


ment to  warrant  an  opposite  conclu- 
sion. This  course  of  decision  is  ob- 
viously more  consonant  with  the  just 
and  liberal  regard  for  the  rights  of 
married  women,  which  forms  a  dis- 
tinguishing feature  of  equity,  than 
that  pursued  in  Ilammersly  v.  Smith, 
which  is  the  more  inexplicable,  be- 
cause it  was  founded  upon  the  Eng- 
lish doctrine,  that  creditors  and  pur- 
chasers are  entitled  to  take  everything 
which  the  debtor  or  vendor  can  use 
or  keep,  and  that  the  only  way  of  ex- 
cluding them,  is  by  imposing  a  for- 
feiture on  him,  if  a  sale  be  made,  or 
an  execution  issued,  which  has  been 
repudiated  by  the  Supreme  Court  of 
Pennsylvania,  and  by  several  of  the 
other  superior  tribunals  of  this  coun- 
try, as  inapplicable  to  provisions  for 
support  and  maintenance,  when  re- 
stricted within  the  well  known  limits 
which  cannot  be  transgressed  with- 
out creating  a  perpetuity.  A  trust 
may,  accordingly,  be  created  in  that 
State,  and  in  some  other  parts  of 
the  Union,  for  the  descendants  of 
the  grantor,  and,  as  it  would  seem,  for 
anyone  whom  he  may  choose  to  render 
the  recipient  of  his  bounty,  free  from 
liability  for  debts,  and  without  the 
power  of  alienation  ;  Fisher  v.  Taylor, 
2  Ilawle,  33  ;  Holdship  v.  Patterson, 
7  Watts,  547;  Ashurst  v.  Given,  5 
W.  &  S.  323 ;  Vaux  v.  Parke,  7  Id. 
19 ;  Nbrris  v.  Johnstone,  5  Barr,  289 
Eyrick  v.  Hetrick,  1  Harris,  488, 491 
Pope  V.  Elliott,  8  B.  Monroe,  56 
Beaman  v.  Stites,  2  Pick.  463  ;  and 
the  power  to  create  such  a  trust,  obvi- 
ously implies  t?hat  of  raising  a  sepa- 
rate use  for  a  daughter,  on  a  future 
marriage,  and  precluding  her  from 
aliening  or  defeating  it  while  sole. 
The  greater  always  includes  the  less, 
and  the  claims  of  a  future  husband 
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certainly  do  not  stand  on  higher 
grounds  than  those  of  grantees  and 
creditors.  Liability  for  debts,  and 
the  right  of  alienation,  are,  however, 
viewed  as  inseparable  incidents  to  the 
right  of  property,  by  many  of  the 
courts  of  this  country,  except  during 
coverture,  ante  ;  and  it  was  according- 
ly held,  in  ClarJc  v.  Wyndham,  12 
Alabama,  800,  that  a  restraint  on 
alienation,  in  a  gift  to  the  separate  use 
of  a  married  woman,  necessarily  comes 
to  an  end  with  the  termination  of  the 
coverture,  and  will  not  preclude  her 
from  disposing  of  the  property  in  any 
manner  which  she  may  think  proper. 
The  courts  of  Alabama  and  Virginia 
have,  however,  decided,  that  a  grant 
or  devise,  in  trust  for  the  support  of 
a  family,  cannot  be  taken  in  execu- 
tion for  the  debts  of  a  father  or  hus- 
band, even  when  he  is  entitled  to 
share  in  the  benefit  of  the  gift,  or 
expressly  designated  as  one  of  the 
beneficiaries;  MarhJiam  v.  Wathins^ 
4  Leigh,  279 ;  Perhin's  Estate  v. 
DicJcerson,  3  Grrattan,  335;  Hill  v. 
M^Bae,  27  Alabama,  175 ;  and  if  such 
a  trust  can  be  created  by  way  of  anti- 
cipation, with  a  view  to  the  support 
of  a  future  family,  with  the  effect  of 
precluding  alienation  during  the  in- 
terval before  marriage,  it  may  obvi- 
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ously  be  so  framed,  as  to  give  rise  to 
a  separate  use  for  a  woman,  upon  co- 
verture, and  prevent  her  from  defeat- 
ing it  while  sole.  The  question  arose 
in  the  recent  case  of  Niclzels  v.  Miller^ 
10  Grrattan,  336,  which  decides  that 
a  trust  for  the  support  of  a  mother 
and  her  children,  during  marriage, 
cannot  be  taken  in  execution  for  the 
debts  of  the  cestuis  que  trust,  even 
after  the  coverture  has  been  determin- 
ed by  the  death  of  the  husband,  which 
would  seem  to  imply  that  a  provision 
may  be  made  for  an  unmarried  woman, 
and  for  any  children  whom  she  may 
have  by  a  future  husband,  in  such  a 
form  as  to  be  unalienable  while  she 
is  sole. 

Some  of  the  cases  have  taken  the 
ground,  that  a  trust  for  the  support  of 
a  married  woman  and  her  family,  will 
be  placed  by  equity  upon  the  same 
ground  as  if  it  were  for  her  separate 
use,  even  when  it  includes  her  hus- 
band, and  consequently  cannot  be 
aliened  or  taken  in  execution  for 
debts  contracted  by  him,  or  the  other 
beneficiaries,  during  coverture;  Per- 
kin^s  Estate  v.  DicTcerson,  3  Grattan, 
355  ;  Marhham  v.  Wathins,  4  Leigh, 
279  ;  Hill  V.  MRae,  27  Alabama, 
175  ;  or  even  after  it  has  terminated; 
Nickels  V.  Miller,  10  Grrattan,  336.] 
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r*i281    *EARL  OF  CHESTERFIELD  v.  SIR  ABRAHAM 
L  "^^^-l  JANSSEN. 

FEBRUARY  4,  1750-1. 

reported  2  ves.  125.* 

Post  Obit  Securities — Catching  Bargains  with  Heirs  Expectants 
AND  Reversioners — Confirmation.] — A.,  aged  thirty,  borrows  £5000 
from  B.,  upon  the  security  of  a  bond  in  the  penalty  of  £20,000,  conditioned 
for  payment  of  £10,000  if  A.  survived  C,  his  grandmother,  from  whom 
he  had  great  expectations,  hut  not  otherwise.  A.  survived  C.  a  year  and 
eight  months,  and  soon  after  her  death  executed  a  new  hond  in  the  penalty 
of  £20,000,  conditioned  for  payment  of  £10,000  to  B.,  which  he  gave  to 
B.  on  his  delivering  up  to  him  the  former  hond  to  he  cancelled. 

A  hill  heing  filed  hy  the  executors  of  A.  to  he  relieved  against  the  latter  hond, 
as  given  upon  an  usurious  contract,  and  an  unconscionable  bargain,  the 
Court  was  of  opinion  that  the  contract  was  not  usurious,  and,  without  giving 
any  opinion  whether  the  transaction  was  such  as  the  Court  ought  to  relieve 
against,  as  an  unconscionable  bargain  with  a  person  dealing  with  his  ex- 
pectancy, held,  that  the  acts  of  A.,  after  the  decease  of  his  grandmother, 
amounted  to  a  confirmation  of  the  original  transaction,  and  gave  relief  only 
against  the  penalty  of  the  last  bond. 

The  state  of  the  case  upon  the  pleadings  and  proofs,  as  far  as  was  material 
for  the  consideration  of  the  Court,  was  shortly  this.  John  Spencer,  in  1738, 
being  possessed  of  an  income  of  £7000  per  annum,  and  of  a  personal  estate  in 
r*42Q1  P^^*^J  jewels,  and  furniture,  to  a  great  value,  and  having  *contracted 
*-  -^  a  debt  to  the  amount  of  £20,000  to  several  persons,  mostly  tradesmen, 
by  whom  he  was  pressed,  and  which  he  was  desirous  to  pay  off,  proposed  to 
borrow  money,  and  particularly  a  sum  of  £5000  for  that  purpose. 

As  he  had  a  well-grounded  expectation  of  a  great  increase  of  fortune  on  the 
death  of  his  grandmother,  the  Duchess  of  Marlborough,  if  he  survived  her, 
he  resolved  to  contract  thereon.  He  was  above  thirty,  originally  of  a  hale 
constitution,  but  impaired ;  and,  although  afterwards  he  lived  more  regularly, 
yet  he  was  addicted  to  several  habits  prejudicial  to  his  health,  which  he  could 
not  leave  off.  She  was  seventy-eight,  of  a  good  constitution  for  her  age,  and 
careful  of  her  health. 

He  sent  to  market  a  proposal,  which  he  supposed  would  easily  meet  with  a 
purchaser,  as  it  was  natural  to  expect,  in  common  course,  that  his  grandmother 
should  die  first,  though  she  was  a  good  old  life,  and  he  but  a  bad  young  one. 
This  proposal  was,  that  if  any  one  would  lend  him  £5000  he  would  oblige 
himself  to  pay  £10,000  at  or  soon  after  the  death  of  his  grandmother,  if  he 
survived  her,  but  to  be  totally  lost  if  she  survived  him.     This  was  rejected  by 

1  S.  C,  1  Atk.  301  ;  1  Wils.  286. 
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several  knowing  persons  as  not  sufl&ciently  advantageous,  as  it  was  at  first  by 
the  defendant,  but  afterwards  accepted  by  him ;  and  a  bond  of  £20,000,  con- 
ditioned to  pay  £10,000,  was  given  on  those  terms. 

[  ^The  Duchess  of  Marlborough  died  the  18th  of  October,  1744,  and  in  the 
month  of  December  following,  on  the  defendant's  delivering  to  Mr.  Spencer 
the  bond  above  mentioned  to  be  cancelled,  he  executed  a  new  bond,  whereby 
he  became,  bound  to  the  defendant  in  the  penalty  of  £20,000  conditioned  for 
payment  to  the  defendant  of  £10,000,  with  lawful  interest  on  the  19th  of 
April  then  next;  and  at  the  same  time  executed  a  warrant  of  attorney  to 
empower  a  judgment  to  be  recorded  against  him  in  the  King's  Bench,  at  the 
defendant's  suit,  for  the  said  £20,000  on  the  said  bond.  The  defendant,  by 
virtue  of  the  said  warrant  of  attorney,  caused  a  judgment  to  be  made  out  on 
the  said  bond  against  Mr.  Spencer,  at  the  ^defendant's  suit,  for  the  j.  jfc^oA-i 
said  £20,000,  to  be  recorded  in  the  King's  Bench  of  Hilary  Term 
next  ensuing  the  date  of  the  said  bond. 

In  the  month  of  December,  1745,  the  defendant,  by  the  invitation  of  Mr. 
Spencer,  being  with  him  at  his  house  at  Windsor,  he,  on  the  14th  of  that 
month,  gave  the  defendant  a  bill  for  £1000  on  Hoare  and  Company,  in  part 
of  the  defendant's  debt,  and  on  the  21st  of  March  following  sent  the  defen- 
dant £1000  more  by  his  steward. 

On  the  19th  of  June,  1746,  Mr.  Spencer  ^ied,  but  before  his  death  made 
his  will,  and  after  payment  of  his  debts  and  legacies,  gave  all  the  residue  of 
his  personal  estate  to  be  at  his  son's  disposal,  the  present  Mr.  Spencer,  pro- 
vided he  left  no  younger  child,  and  appointed  the  plaintiffs  to  be  guardians  of 
his  son,  and  also  executors  in  trust  for  him  during  his  minority. 

The  executors  of  Mr.  Spencer,  finding  his  specialty  debts  were  very  con- 
siderable, and  that  such  as  were  upon  simple  contracts  only,  which  likewise 
amounted  to  a  very  large  sum,  would  receive  but  little  satisfaction  through 
the  deficiency  of  the  testator's  assets,  after  payment  of  such  sums  as  were 
really  and  bona  fide  due  on  specialties,  brought  a  bill  to  be  relieved  against 
the  defendant's  demand,  as  being  an  unconscionable  one,  charging  that  the 
condition  stipulated  by  his  security  was  absolute  and  independent  of  any  other 
contingency  than  that  of  a  grandson  of  thirty  years  of  age  surviving  a  grand- 
mother of  eighty ;  and  as  the  period  or  point  of  time  limited  for  the  payment 
(which  was  in  one  month  after  the  death  of  the  duchess)  could  not,  by  reason 
of  her  great  age  and  infirmities,  be  removed  to  any  great  distance,  but  was 
every  day  approaching,  and  in  fact  happened  soon  after,  so  the  requiring  such 
a  large  sum  as  £10,000  for  the  forbearance  of  £5000  for  so  short  a  time,  being 
at  the  proportion  of  £200  for  every  £100,  was  a  most  usurious  contract,  and 
such  as  will  never  meet  with  the  approbation  or  countenance  of  a  court  of 
equity,  especially  where  the  demand  is  made  upon  the  assets  of  an  insolvent 
person,  to  the  prejudice  and  defeating  of  his  other  just  and  *honest  j-  *43;|^-| 
creditors,  and  of  an  infant  heir  and  residuary  legatee ;  and  that  the 
executing  a  new  bond  to  the  defendant,  after  the  death  of  the  Duchess  of 

1  This  statement  between  brackets,  is  taken  from  1  Atk.  301. 
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Marlborough,  is  only  a  continuance  of  the  former  transactions,  and  partook  of 
the  original  fraud;  and  that,  being  an  unrighteous  and  usurious  bargain  in 
the  beginning,  nothing  which  was  done  afterwards  could  help  it;  but  on  the 
contrary,  defendant,  on  acquiring  such  new  security  and  judgment,  and  thereby 
seeking  to  conceal  the  true  transaction,  did,  as  far  as  in  him  lay,  add  to  the 
first  fraud,  and  ought  to  be  restrained  from  taking  out  execution  on  his  judg- 
ment till  the  Court  have  first  inquired  into  and  determined  upon  the  fraud  ; 
and  therefore,  it  is  prayed  that  the  defendant  may  be  adjudged  by  the  Court 
to  be  a  creditor  of  Mr.  Spencer,  only  for  such  sums  as  he  shall  appear  to  have 
bona  fide  advanced,  with  interest  from  the  time  of  advancing  the  same,  after 
deducting  what  he  hath  received ;  and  that  he  may  be  decreed  to  come  in, 
and  receive  a  satisfaction  for  the  residue  of  such  principal  sums  only,  and  in- 
terest pari  passu,  with  Mr.  Spencer's  other  creditors,  according  to  the  nature 
of  his  demand ;  and  for  an  injunction  to  stay  his  proceedings  at  law  till  the 
hearing  of  the  cause. 

July  the  21st,  1747,  the  injunction  was  continued  upon  the  merits  till  the 
hearing.] 

Mr.  Noel^  Mr.  Clarice,  Mr.  Wilhraham,  and  Mr.  Crowle,  for  the  plaintifis. 

This  case  is  of  great  importance  to  the  estate  of  Mr.  Spencer,  but  of  greater 
to  the  public.  The  bill  is  to  be  relieved  against  an  exorbitant,  unconscientious 
demand,  on  the  known  terms  in  a  court  of  equity,  payment  of  principal  really 
advanced,  and  legal  interest.  There  are  three  general  points  to  be  determined. 
First,  how  that  contract  would  have  stood  if  properly  brought  in  judgment  in 
a  court  of  law,  and  considered  merely  upon  legal  principles  ?  Next,  what  the 
fate  of  it  ought  to  be,  in  a  much  stronger  degree,  in  a  court  of  equity,  when 
r  *4^21  ^^^^i'^^^  ^y  pnnciples  of  equity  ?  Lastly,  the  subsequent  ""transac- 
tions relied  upon  in  the  answer  as  a  ratification  of  the  original  bar- 
gain. 

As  to  the  first,  it  is  not  good  in  point  of  law,  and  therefore  usurious. 
Oppression  of  this  kind  is  almost  of  as  ancient  date  as  the  use  of  money  as  a 
medium  of  trade,  and  usury  of  a  much  more  innocent  nature  was  against  the 
principles  not  only  of  the  canon  law,  but  of  the  common  law  of  the  land. 
Lord  Coke  says,  in  3  Inst.  151,  that  a  man  being  found  guilty  of  usury  after 
his  death,  all  his  goods  were  forfeited  to  the  crown;  although  it  is  now 
altered  by  several  statutes,  which  confine  it  to  such  a  quantum,  allowing  a 
certain  moderate  profit  for  the  use  of  money :  the  difi"erence,  therefore,  between 
usury  and  interest  is,  in  specie,  nothing,  but  in  gradu.  Though  the  severity 
of  the  common  law  is  changed,  the  nature  of  things  cannot  be  changed.  It 
was  the  constitution  of  this  country,  and  is  so,  that  no  gain  should  be  exorbi- 
tant on  the  loan  of  money ;  and  therefore  it  is  immaterial  whether  it  falls 
within  the  statutes  or  no,  but  this  case  does.  Where  such  a  contract  is  origi- 
nally for  the  loan  of  money,  and  exceeding  the  legal  allowance,  it  is  rescinded 
by  the  Act  of  Parliament  itself,  though  attended  in  some  measure  with  a 
chance,  being  construed  a  subterfuge  and  evasion  of  the  act ;  for,  if  it  may  be 
extended  to  one  life,  it  is  difficult  to  tell  where  to  stop.     The  legislature  took 
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a  different  method  formerly  ;  in  the  first  acts  describing  minutely  what  species 
should  be  allowed,  confining  it  to  a  direct  loan  of  money  for  illegal  gain,  or 
sale  of  goods  or  merchandise  to  persons  in  necessity ;  the  specifying  whereof 
introduced  endeavors  to  evade  the  particular  kind  of  usury  described.  There- 
fore, the  21  Jac.  c.  17,  is  in  general  terms ;  in  consequence  of  which,  courts 
of  law  were  vested  with  a  kind  of  equitable  jurisdiction,  to  consider  the  cir- 
cumstances of  the  case,  stated  as  particularly  as  in  bills  in  this  Court.  The 
intent  of  the  parties  at  the  original  communication  is  considered  even  by  the 
courts  of  law  as  decisive ;  and  where  that  is  for  a  loan  of  money,  or  colorable 
sale  of  goods,  whatever  is  thrown  in  of  a  different  kind,  it  is  usurious,  other- 
wise not :  ^Reynolds  v.  Clayton,  Mo.  397,  and  Becker's  case  there  p  *4qq-| 
cited.  Next,  wherever  security  is  taken  for  a  larger  sum  than  is 
really  advanced,  it  is  usurious  ;  unless  the  party  may  deliver  himself  there- 
from by  paying  a  less,  or  by  doing  some  collateral  act.  The  throwing  some- 
thing hazardous  into  the  bargain,  by  which  (as  it  is  insisted)  the  lender 
might,  in  some  event,  have  lost  the  whole,  will  not  take  it  out  of  the  statutes, 
and  seems  to  have  arisen  from  the  statute  11  H.  7,  c.  8,  telling  how  far  one 
might  go  to  keep  out  of  the  acts  :  Mo.  397,  and  Button  v.  Downham,  Cro. 
Eliz.  642 ;  Burton's  case,  5  Co.  69 ;  Roberts  v.  Trenayne,  Cro.  Jac.  507 ; 
Cottrel  V.  Harrington,  Brownlow,  180  ;  Fuller's  case,  4  Leon.  208  ;  Noy,  151 ; 
2  And.  15  ;  and  iMason  v.  Adhy,  Carth.  67  ;  3  Salk.  390  ;  Comberb.  125.  The 
only  exception  is  the  focnus  nauticum,  or  bottomry  bonds;  which,  for  the 
sake  of  the  public  and  benefit  of  trade,  are  held  not  within  the  statutes  of 
usury.  The  only  view  of  the  parties  here  was  a  loan  of  money,  and  security 
for  double  the  sum  advanced,  subject  to  the  contingency;  the  borrower  could 
not  deliver  himself  from  the  payment ;  and  the  Court  will  then  lay  everything 
else  out  of  the  case.  In  the  calculation  of  lives,  it  is  difficult  to  say  where 
the  true  rule  is  :  Halley  and  Newton  have  varied ;  but,  on  the  first  sight,  one 
would  think  the  lender  had  here  greatly  the  advantage,  from  the  dispropor- 
tion ;  so  that,  on  the  face  of  it,  it  would  be  deemed  a  subterfuge  in  a  court  of 
law.  Suppose  the  bond  existing,  and  an  action  brought  by  the  defendant, 
after  the  grandmother's  death,  and  the  statute  of  usury  pleaded ;  the  parties 
may  advance  matters  dehors;  and  it  would  be  determined  to  be  within  the 
statute,  which  is  very  extensive,  and,  though  penal,  to  have  a  liberal  construc- 
tion. The  terms  on  which  men  communicate  to  borrow  and  lend,  cannot  alter 
the  nature  of  the  case.  The  quantum  of  the  risk  is  not  material,  nor  did  the 
transaction  proceed  on  the  comparison  of  lives,  or  health,  or  constitution;  but, 
if  it  did,  the  defendant  was  satisfied  of  the  contrary  to  what  he  now  endeavors 
to  supjJort  by  proof,  as  to  the  constitution  of  Mr.  Spencer. 

As  to  the  second  point :  courts  of  equity,  not  being  *tied  up  to  ^ , o  i-i 
rules,  consider  questions  of  this  kind  in  a  more  extensive  manner,  and  L  ^  -^ 
in  general  have  avoided  laying  down  any  particular  rule,  as  that  would  (like 
old  statutes  of  usury)  teach  persons  how  far  they  might  safely  go;  but  declare, 
that  wherever  there  is  a  spark  of  oppression — the  motive  on  one  side,  necessity 
to  apply  for  money,  on  the  other,  a  covetous  passion  for  undue  lucre — they 
always  relieve ;  not,  indeed,  setting  it  aside,  but  by  giving  what  is  really  due. 
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Their  principles  have  been  established  gradually,  and  with  deliberation;  and, 
if  one  or  two  judges  who  presided  here,  have  differed  and  been  unwilling,  they 
have  at  last  been  compelled  by  the  force  of  precedents  and  the  growing  evil. 
There  were  many  cases  for  relieving  against  unreasonable  bargains  in  case  of 
young  heirs  in  the  time  of  Lords  Ellesmere,  Bacon,  and  Coventry.  The  first 
case  afterwards  is  Waller  v.  Dalt,  1  Ch.  Ca.  276,  which  was  introductive  of 
BariiT/  V.  Beak,  2  Ch.  Ca.  136.  In  Berni/  v.  Fltt,  2  Yern.  14,  Lord  Jeffcries 
held,  there  was  no  difference,  whether  it  was  for  money  or  wares :  that  the  first 
thing  prohibited  by  the  statute  is  for  the  loan  of  money,  and  that  of  wares  put 
secondarily  only;  and  reversed  Lord  Nottingham's  decree,  who  had  not  been 
long  in  this  Court  when  he  took  that  distinction.  In  Birney  v.  Tison,  2  Vent. 
359,  Lord  North  affirmed  the  decree,  though  he  showed  an  unwillingness,  by 
adding  ne  trahatur  in  exemplum.  In  Batty  v.  Lloyd,  1  Yern.  141,  Lord 
North  dismissed  the  bill.  In  Nott  v.  Hill,  1  Yern.  167,  he  would  not  relieve, 
and  reversed  Lord  Nottingham's  decree;  but,  on  a  bill  for  specific  perform- 
ance of  the  same  agreement,  1  Yern.  271,  he  seems  a  little  to  remit  that  rigor 
he  had  at  first,  and  would  not  countenance  the  practice.  But  Lord  Ardglasse 
V.  Muschamp,^  where  there  was  both  a  risk  and  confirmation,  shows  he  had 
entirely  got  the  better  of  it,  from  the  force  of  precedents.  Other  cases  were 
before  Lord  Jefferies  and  Lords  Commissioners,  1  Yern.  467;  2  Yern.  77,  78, 
121,  402.  So,  Twistleton  v.  Griffith,  1  P.  Wms.  310.  In  Curwyn  v.  Mil- 
ner,  3  P.  Wms.  293,  n..  Lord  King,  though  he  seems,  like  Lord  North,  to 
have  brought  *legal  notions  into  this  Court  at  first,  yet  relieved.  In 
L  -J  Latcley  v.  Hooper,  19th  November,  1745,^  an  annuity  of  £200  was 

charged  on  the  estate  of  an  elder  brother,  as  a  provision  for  the  life  of  a  younger, 
who,  when  in  distress,  granted  £150,  part  thereof,  to  Davenant,  for  £1050, 
seven  years'  purchase,  with  a  proviso,  that  the  vendor  might  repurchase  on 
notice ;  but  there  was  endorsed,  that  it  should  be  on  paying  £75  more  than 
originally  advanced :  your  Lordship  held  it  a  mortgage  and  redeemable ;  and 
that  the  £75  more,  when  the  thing  was  the  worse  for  the  wear,  made  it  unfair. 
The  principle  on  which  the  Court  has  gone  in  these  cases  is  an  unconscionable 
bargain ;  and,  it  being  contrary  to  public  convenience  to  encourage  it,  such 
contracts  are  generally  founded  in  oppression,  by  taking  advantage  of  the 
borrower's  necessity,  which  is  the  general  ground  of  the  malignancy  of  usury; 
they  are  of  public  mischief,  by  encouraging  extravagance  of  young  men.  If 
stopping  the  progress  of  it,  as  a  growing  evil,  be  thought  for  the  public  good, 
and  no  real  inconvenience  in  laying  an  embargo  on  this  sort  of  trade,  this  is 
nodus  dignus  vindice.  These  contracts  are  generally  by  persons  having  an 
expectation  only.  Men  thereby  pledge  their  estates  before  they  have  them, 
consequently  before  they  know  the  value.  It  is  too  true,  that  men  generally 
have  not  so  much  regard  to  creating  reversionary  inconveniences,  when  they 
consult  present  gratifications ; — know  not  how  to  estimate  what  they  never  felt 
the  benefit  of,  by  which  their  estates,  like  their  pleasures,  are  gone  before  they 
enjoy  them ;  and  several  poor  creditors  commonly  fall  with  one  of  these  pro- 

1  1  Vern.  237.  2  3  ^tk.  278. 
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digals.     There  is  no  remedy  imniediately,  by  our  law^  against  this  extrava- 
gance, as  by  the  Roman  law  by  curatores,  interdicting  a  man  not  of  under- 
standing sufficient  to  manage  his  own  property,  from  the  use  thereof.     This 
extravagance  has  established  a  trade  of  annuities  and  post  obits,  universally 
exclaimed  against.     The  ruin  of  a  man  who  falls  into  this  method,  is  declared 
not  to  be  far  off;  he  ruins  his  estate  without  spending  half;  for  a  borrower  on 
post  obits  never  puts  it  out  to  interest,  and  many  of  these  are  purchased  at 
above  *half.     Our  sons  may  at  this  moment  be  doing  the  same,  and  p  ^a^qi 
all  we  have  labored  for  may  be  gone  just  after  our  death.     It  is  on 
the  principle  of  public  utility  that  courts  of  equity  have  gone  further  than  the 
law.     So,  from  the  general  inconvenience,  prgsmiums  for  places  are  not  allowed, 
because  there  the  office  falls  to  the  man ;  not  that  he  is  fit  for  it,  but  the  office 
fit  for  him.     So  in  marriage  brocage  bonds,  the  first  of  which  was  Hall  v- 
Potter,'^  it  is  not  for  the  sake  of  the  party  seeking  relief;  or  bonds  to  have  so 
much  a  year  out  of  a  particular  office ;  or  by  clients  to  agents  pending  suit, 
although  the  party  to  whom  it  is  given  appears  meritorious ;  or  by  a  young 
man  just  after  twenty-one  to  his  guardian.     In  Sheplei/  v.  Woodhouse,^  17th  of 
March,  1742,  a  bond  by  a  man  and  woman  to  intermarry  in  thirteen  months 
after  her  father's  death,  and  for  a  reasonable  settlement — the  woman  above 
thirty,  and  living  in  her  father's  house — the  Court  went  on  public  inconve- 
nience, as  tending  to  deceive  and  encourage  disobedience  to  parents.     The 
cases  are  not  confined  to  young  heirs ;  young  remaindermen  ai'e  as  much  the 
object ;  and  the  opinion  of  Lord  Talbot  was,  that  the  relief  of  this  Court  should 
be  extended  to  meet  such  contracts ;  they  are  grown  into  a  sort  of  stated  traffic, 
which  tempts  young  men  farther  than  their  vices.     Lord  King  indeed  said,  if 
this  was  res  nova,  he  might  have  had  some  difficulty ;  and  it  may  not  be  easy 
to  draw  the  line.     If  a  young  heir  wanted  to  portion  a  daughter,  or  a  sum  to 
put  into  trade,  buy  books,  or  for  such  occasions,  equity  might  not  interpose ; 
but  where  it  is  to  feed  extravagance,  the  Court  will  stop  there.     The  same  set 
of  men  are  generally  employed  in  such  contracts ;  and  a  catalogue  of  some  of 
their  fortunes  is  nothing  but  pieces  of  ruin  out  of  several  families.     No  proof 
of  fraud  or  undue  advantage  is  requisite  :  the  case  speaks  for  it,  and  otherwise 
it  would  be  saying,  the  Court  will  not  relieve  at  all,  as,  to  such  secret  trans- 
actions witnesses  are  not  called  in.     It  is  unjust  and  unreasonable,  and  in  that 
light  a  court  of  equity  calls  it  a  fraud,  arising  from  avarice  on  one  side,  and 
distress  on  the  other;  and  will  relieve  on  the  same  principles  as  in  "^Sir     ^ . o^--i 
Thomas  Meere's  case,  1  Vern.  465.     So  by  Lord  Talbot,  in  Bosanquet  L  ^ 

V.  Bashwood,  Ca.  t.  Talb.  40.  That  it  was  not  sought  by  the  defendant,  will  make 
no  di^erence ;  the  proposal  generally  coming  from  the  person  in  distress.  The 
defendant  could  not  be  ignorant  of  it,  or  of  Mr.  Spencer's  expectation  and  depend- 
ency on  his  grandmother;  his  own  witness,  Richard  Backwell,  saying  that  it  was 
hawked  about  that  Mr.  Spencer  wanted  money  on  those  terms;  and  the  neces- 
sity of  concealing  it  from  her,  made  him  a  slave  to  the  person  with  whom  he 
treated.     It  is  literally  true,  that  he  was  neither  young  nor  an  heir;  but'  he 

,1  Show.  P.  C.  76,  1  Eq.  Ca.  Ab.  89.  2  2  Atk.  535. 
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was  not  old  enough  to  manage  his  aflfairs.  Twistleton  was  thirty-four  ;i  yet 
was  his  conduct  relieved  against.  It  is  not  generally  in  the  case  of  heirs, 
though  called  contracts  with  young  heirs ;  for  an  heir  cannot  sell  a  reversion ; 
though  he  may  estop  himself  by  fine,  he  cannot  grant.  Mr.  Spencer  was  quasi 
haeres,  expectant  though  not  apparent:  the  duchess  in  loco  parentis;  and  his 
dependency  on  her,  from  her  constant  declarations,  a  parental  dependency,  and 
known  so  to  be  by  the  defendant,  who  on  that  expectation  built  this  contract. 
The  contract  itself,  as  well  as  witnesses,  prove  his  necessity.  The  bare  applying 
to  pay  two  for  one  has  been  held  sufficient.  ^' Poor"  and  "rich''  are  relative 
terms  :  and  however  large  a  man's  estate,  if  he  cannot  pay  a  debt,  he  is  lite- 
rally necessitous ;  and  otherwise  he  never  would  have  granted  on  post  obits,  or 
risked  his  expectations  on  such  terms.  Comparing  the  ages,  the  defendant 
cannot  be  said  to  run  any  risk  :  and  the  defendant  has  not  shown  that  the 
contract  moved  on  a  comparison  of  the  health  of  each  :  nor  is  there  any  cer- 
tainty in  judging,  on  these  cases,  of  lives. 

xis  to  the  third  point,  all  the  other  acts  of  Mr.  Spencer  were,  when  under 
the  like  circumstances,  as  originally,  proceeding  from  his  inability  to  do  more. 
His  acquiescence  cannot  be  considered  a  ratification,  but  may  be  excused  by 
his  looking  on  it  as  a  debt  of  honor  and  a  sort  of  wager.  The  bond  and 
judgment  is  an  evidence  he  *could  not  pay;  he  would  go  as  far  as  pos- 
L  -'  sible;  no  money  could  be  raised  but  by  annual  rents,  whereas  an  im- 

mediate payment  was  to  be  made ;  and  the  borrower  is  a  servant  to  the  lender. 
Like  Curwyn  v.  Milner,  (19th  June,  1731,)  3  P.  Wms.  293,  n.,  and  Wise- 
man V.  Beakcj  2  Vern.  121,  and  Lord  Ardglasse  v.  Muschamp,  1  Yern.  237, 
where  stronger  instances  of  confirmation  did  not  avail.  So,  in  some  of  the 
prize  causes  in  the  Exchequer,  some  repeated  confirmations  were  held  rather 
an  aggravation.  Cole  v.  Gibhonsy  3  P.  Wms.  290,  differs  materially  from 
this ;  for  there  a  person,  under  no  distress,  renounced  a  relief  he  might  have 
had. 

Although  the  contract  is  usurious  in  law,  the  proper  way  is  to  come  into 
equity  to  stop  this  species  of  traffic,  which  is  of  public  inconvenience  ;  no  act 
of  Parliament  could  be  made  to  meet  this  evil,  nor  any  rule  that  would  not  be 
inconvenient  in  particular  cases.  The  policy  of  law  and  equity  in  this  king- 
dom does  nothing  more  than  what  has  been  done  in  other  ages  and  nations, 
as  appears  from  the  Macedonian  decree ;  Digest,  lib.  14,  tit.  6,  "  Law,"  1,  &c., 
where,  though  the  words  are  filius  familias,  it  shall  not  be  confined  to  that. 
There  ought,  therefore,  to  be  relief,  on  payment  of  the  real  principal  and 
interest. 

Mr.  Attorney- General  (Sir  Dudley  Rider y)  and  Mr.  Solicitor- General  (Mr. 
Murray^)  for  the  defendant. — This  is  indeed  a  matter  of  importance,  being  a 
question  whether  a  man's  own  act,  without  fraud,  in  full  senses,  and  having 
the  absolute  disposal,  shall  bind  him.  If  (as  has  been  argued)  there  was  no 
other  way  in  which  the  Court  could  assist  the  preservation  of  families  from 
ruin,  it  is  better  the  law  should  be  wrong  in  itself,  than  uncertain.     So  far  as 

1  See  Twistleton  v.  Griffith,  1  P.  Wms.  310. 
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a  court  of  equity  can  prevent  such  destruction  by  general  rules,  it  will  lay 
down  such  rules,  but  will  not  endeavor  to  preserve  a  weak  or  wicked  man ; 
nor  say,  that  by  the  rules  of  equity  an  honest  and  wise  man  cannot  be  pro- 
tected in  his  honesty  and  wisdom. 

The  question  of  law  must  arise  out  of  the  fact ;  the  particular  question  of 
equity  must  depend  on  the  fact  also,  considered  under  all  its  extensive  cir- 
cumstances, *taking  in  the  convenience  and  inconvenience,  but  still 
the  ground  to  go  upon  must  be  made  out  by  evidence.     It  will  here-  l  J 

by  be  shown  that  this  is  a  fair,  honest,  and  honorable  contract. 

The  circumstances  come  under  these  heads — first,  the  character,  situation, 
and  figure  of  life  of  the  obligor;  secondly,  the  same  as  to  the  obligee ;  thirdly, 
the  motive  or  reasonableness  thereof,  inducing  the  obligor  to  solicit  such  a 
bargain;  fourthly,  the  manner  of  transacting  and  concluding;  fifthly,  the 
fairness  and  equity  of  the  price,  from  the  chance,  under  all  the  circumstances, 
according  to  the  probability  at  the  time  and  the  event,  that  has  happened ; 
sixthly,  the  opinion  the  obligor  always  had  of  this. 

As  to  the^rs^,  it  is  material  in  all  cases.  His  understanding  is  not  charged 
by  the  bill  to  be  weak,  or  likely  to  be  imposed  on,  or  that  he  was  imposed  on. 
He  was  turned  of  thirty ;  no  heir  of  any  sort,  in  which  the  term  is  applied  in 
these  subjects;  for  if  one,  living  with  his  father,  is  considered  as  heir  (al- 
though nemo  haeres  viventis,)  he  had  no  father,  but  was  himself  father  of  a 
family:  he  was  in  no  state  of  quarrel  with  any  relations ;  known  never  to 
have  gamed,  which,  it  is  proved,  he  hated ;  and  he  had  taken  up  some  former 
extravagances,  and  lived  more  temperately;  was  his  own  master;  possessed  of 
a  fine  family  seat,  with  furniture  suitable  to  his  rank  and  figure ;  £7500  per 
annum  for  life,  beside  present  personal  estate,  contingent  reversions,  and  hopes 
from  his  grandmother.  The  pressure  on  him  for  his  debts  of  £20,000  (it 
appears  not  how  contracted)  was  from  tradesmen.  Justice  obliged  him  to  pay 
them ;  it  would  be  scandalous  not  to  do  so,  and  prudence  required  it,  lest  it 
might  alter  his  grandmother's  opinion  of  him.  He  must  have  paid  this  by 
the  annual  profits,  joint  or  single  annuities  for  his  life,  or  selling  his  personal 
estate,  reversion,  or  the  chance  he  had  from  his  grandmother :  and  this  would 
have  been,  probably,  the  opinion  of  the  best  and  wisest  friend  he  had.  None 
would  advise  the  selling  his  personal  estate,  family  pictures,  &c.,  which  would 
be  ^declaring  himself  bankrupt.  The  annual  profits  would  not  do  it, 
nor  would  his  creditors  wait  without  impatience  for  it.     As  to  annul-  L  J 

ties  (the  way  taken  by  a  tenant  for  life  who  wants  money  for  particular  pur- 
poses,) it  certainly  is  not  a  beneficial  way  of  contracting.  It  has  appeared 
frequently,  that  if  a  man  sells  an  annuity  for  his  own  life,  so  that  he  wants  to 
sell  it,  the  price  is  about  seven  years'  purchase,  supposing  him  of  middle  age 
and  in  good  health ;  if  he  was  to  buy  an  annuity  for  his  own  life,  the  same 
man  gives  fourteen  or  fifteen,  and  in  1743  they  went  so  far  as  to  give  sixteen 
or  seventeen,  which  is  a  great  difference.  If  there  is  any  objection  to  the 
life,  they  make  him  abate  in  proportion.  Taking  it  in  the  common  way,  he 
would  get  but  £7000  for  £1000  per  annum ;  taking  in  the  objections  to  his 
life,  perhaps  not  £5000.     If  he  was  to  sell  his  reversion  in  fee,  or  the  rever- 
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sion  of  £10,000  (the  interest  of  which  he  had  for  life,)  if  he  had  no  younger 
children,  he  could  have  sold  them  for  little  advantage ;  nor  could  he  have  got 
anything  for  his  chance  under  Lord  Sunderland's  will.  Then  his  only  chance 
to  raise  money  was  this,  and  it  was  the  most  reasonable  way,  if  fairly  done 
and  on  reasonable  terms ;  and  otherwise  his  goods  might  be  taken  in  execution 
and  sold  for  little  value,  as  generally  happens. 

Next^  for  the  circumstances  of  the  defendant,  who  is  not  charged  in  respect 
of  his  character,  behavior,  or  manner  of  dealing;  as,  in  securities  to  women, 
their  character  must  be  charged  and  proved.  It  would  have  been  material 
also  that  he  had  been  acquainted  with  Mr.  Spencer  (the  contrary  of  which  is 
proved,  as  far  as  a  negative  can,)  or  a  companion  in  creating  the  debt  and  en- 
couraging it.  All  circumstances,  weighing  in  other  cases,  are  clear  of  this. 
The  defendant  is  not  a  person  looking  out  for  young  men  to  prey  upon ;  he 
did  not  think  it  a  beneficial  contract,  and  absolutely  refused  it ;  but  afterwards 
accepted  it,  on  particular  application  and  pressing.  Mr.  Spencer  himself,  in 
private,  fixed  on  what  he  thought  the  fair  price,  and  does  personally,  and  by 
agents,  propose  these  terms  to  any  who  would  buy;  *which  were  re- 
L  -'  fused  by  several,  only  because  not  advantageous. 

The  motive  has  been  observed  on  already. 

As  to  the  manner,  it  is  proposed,  in  the  first  moment,  as  a  conditional  bar- 
gain. If  it  turned  out  against  the  defendant,  there  was  certainty  of  a  loss ; 
if  for  him,  they  might  live  so  long  as  that  there  would  be  a  very  improbable 
chance  of  gain.  No  undue  advantage  is  taken,  for  what  is  proposed  is  simply 
accepted. 

As  to  the  equality  of  it  as  a  bargain  of  chance,  whoever  deals  in  or  buys 
lives  must  have  regard  particularly  to  the  constitution  of  the  person,  manner 
of  life,  and  age.  If  the  life  is  bad,  the  company  will  not  insure  at  all :  all 
circumstances  must  be  considered,  and  it  is  enough  to  go  on  probable  opinion. 
The  bargain  supposes  an  inequality  in  their  lives,  that  the  grandmother  was 
most  likely  to  die  first :  she  was  of  good  health,  and  took  care  of  it ;  Mr. 
Spencer  the  contrary,  from  his  course  of  life.  The  insurance  offices  always 
go  on  opinion,  and  inquire  into  a  general  account;  so  that,  if  a  false  account 
is  given  in,  actions  are  frequent  in  Gruildhall  for  the  fraud.  It  is  proved, 
that,  notwithstanding  advice,  he  would  not  alter  his  course,  and  said  he  did 
not  desire  to  live  longer  than  his  constitution  would  let  him.  In  all  these 
chances,  if  a  man  has  gone  through  such  shocks  to  his  constitution  as  he  did, 
they  deduct  two  years'  purchase.  It  was  the  opinion  at  that  time  that  he  was 
a  bad  life ;  and  it  appears  negatively  that  it  could  not  be  insured  at  £5  per 
cent.  Taking  it  on  the  event,  she  lived  six  years  after ;  he  survived  her  but 
twenty  months.  Supposing  his  life  was  insured  at  £5  per  cent.,  which  is  the 
insurance  in  case  of  a  person  in  the  best  health,  on  a  computation  of  the  value 
of  lives  and  terms  for  years,  the  defendant  is  gainer  about  £3000,  and  might 
have  absolutely  lost  it,  if  she  had  lived  many  months  longer.  Interest  of  the 
interest,  which  would  then  be  lost,  must  be  made  in  all  computations.  It  is 
so  as  to  the  burdens  to  be  borne  between  tenant  for  life  and  reversioner,  which 
is  rather  too  favorable  to  the  tenant  for  life.     The  defendant  has  proved,  that 
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none  *  would  give  tliat,  or  so  mucli  as  he  did :  the  plaintiffs  have  ^_,  j^^-, 
proved  nothing  of  that,  which  would  have  been  material  to  show  the  L  ^J 
value  of  the  contract.  The  disproportion,  then,  of  the  risk  will  not  make  it  a 
bad  contract :  nor  does  this  Court  consider  bargains  in  the  nice  scale  of  exact 
equality ;  nor  adopt  the  rule  of  the  Roman  law,  by  which,  if  a  bargain  was 
one-half  under  value,  it  was  set  aside. 

Lastli/y  his  subsequent  acts— as  paying  part,  writing  the  letter  himself  to 
confess  judgment,  and  taking  every  step  after  her  death  to  carry  it  into  ex.e- 
cution — would  not,  perhaps,  be  of  so  much  weight  if  they  were  not  consistent 
with  his  private  opinion  :  his  declarations  in  private  being,  that  he  was  honor- 
ably and  fairly  dealt  by.  The  judgment  was  freely  given,  and  not  complained 
of  afterwards  :  so  that,  if  it  could  have  been  set  aside  originally,  it  cannot  now ; 
and,  being  in  his  senses,  he  might  have  released  any  demand.  A  release  in 
terms  of  all  his  right  to  set  it  aside  would  have  operated  in  point  of  law. 
Then  is  it  not  so  in  equity  ?  A  release,  indeed,  may,  like  any  other  contract, 
be  set  aside  in  this  court ;  but  that  must  be  on  new  imposition  in  obtaining 
the  judgment.  Things  did  not  remain  in  the  same  situation,  for  now  the 
money  became  absolutely  due;  nor  was  he  under  the  same  necessity;  and 
might  have  disputed  it  then.  In  Cole  v.  Gibbons,  3  P.  Wms.  290,  the  con- 
tract had  not  a  possibility  of  being  fair;  yet  there  was  no  relief,  because  it 
was  confirmed  with  open  eyes.  In  Standarc(  v.  Metcalf,  (November,  1734,) 
the  plaintiff  lived  with  the  defendant,  her  uncle,  and  soon  after  coming  of  age 
was  prevailed  on  by  him  to  settle  her  estate  upon  herself  for  life,  remainder  to 
her  issue  in  tail,  remainder  to  her  uncle  and  his  heirs :  she  afterwards  became 
a  lunatic.  The  transaction  was  thought  on  the  face  of  it  to  be  hard,  and  an 
imposition  by  the  uncle,  acting  as  guardian,  there  being  no  consideration,  nor 
any  occasion  for  it,  not  being  for  marriage :  on  a  bill  to  set  it  aside,  the  de- 
fendant insisted  it  was  fair,  and  that,  after  the  settlement,  she  by  will,  to 
which  he  was  not  privy,  had  given  the  estate  in  the  same  way.  Lord  Talbot 
*thought  it  an  extraordinary  contract,  and  unfair,  though  no  proof  of  j^ . .  o-i 
fraud,  and  said,  if  it  depended  on  the  settlement  only,  he  should  have  ■-  -" 

relieved ;  but  the  will  had  confirmed  it,  which  took  off  that  ground  to  set  it 
aside  :  on  appeal  it  was  afiirmed,  with  this  variation  only,  that  as  the  bill  was 
by  the  committee  it  ought  not  to  bind  the  lunatic,  but  should  be  without  pre- 
judice to  her,  if  she  should  become  sane,  and  seek  to  set  it  aside.  The  will 
did  not  operate  there,  but  only  showed  a  confirmation.  So,  but  in  a  stronger 
degree,  does  the  subsequent  act  here. 

As  to  the  use,  in  fact,  to  which  this  money  was  applied,  it  is  not  material 
to  the* defendant  to  show  that,  having  advanced  it  bona  fide;  but  what  mate- 
rially distinguishes  this  from  other  cases  is,  that  it  was  applied  to  the  payment 
of  the  borrower's  tradesmen. 

To  consider  next  the  question  of  law — whether  this  contract,  as  it  stood 
originally  upon  the  bond,  is  void  at  law.  If  so,  it  is  indeed  putting  it  on  a 
clear  foundation.  Mankind  will  have  a  rule  for  their  property,  and  know  the 
construction  of  the  statute ;  and  it  will  be  needless  to  argue  as  to  the  conse- 
quences in  this  court;  for  one  cannot,  with  his  eyes  open,  make  an  agreement 
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contrary  to  that  statute.  As  a  bargain  for  a  contingency,  there  is  no  objec- 
tion; for  all  sorts  of  contingencies  are  the  subjects  of  a  legal  contract.  Any 
objection,  then,  to  this,  must  be  on  the  Statute  of  Usury,  which  is  not  fre- 
quent in  a  court  of  equity.  No  contract  is  a  contract  on  usury  within  the 
statutes  which  was  not  so  before  them.  By  the  common,  taken  from  the 
canon,  law  a  notion  long  prevailed,  that  it  was  not  lawful  to  take  any  interest 
for  the  use  of  money,  which  prevails  in  Roman  Catholic  countries  to  this  day; 
and  it  is  astonishing  how  they  should  think  money  might  not  be  a  commodity 
to  be  used  as  well  as  any  other.  This  notion  kept  that  commerce  out  of  the 
world.  In  France,  they  let  out  money  to  interest  in  another  shape.  Lord 
Coke,  in  3  Inst.,  labors  hard  to  show,  that  taking  any  interest  is  contrary  to 
nature,  and  endeavors  to  prove  it  also  contrary  to  the  law  of  Moses;  but 
the  age  is  grown  wiser,  and  the  law  is  altered.  Any  sort  of  premium  was 
r*444T  *us^^y;  ^^^)  ^^  illegal  premium  only.  Premium  is  a  word  more 
^  extensive  than  interest ;  and  usury  is  taking  a  higher  premium  than 

the  law  allows  for  the  use  of  money.  The  statute  Hen.  8,  is  an  act  against 
usury,  fixing  the  rate  of  it ;  which  has  been  followed  by  the  legislature  until 
12  Anne,  and  the  rate  of  interest  varied ;  and  the  sense  of  all  the  statutes  may 
be  taken  together.  Perhaps  it  may  be  a  doubt,  whether  it  is  for  the  public 
good  to  have  any  law  fixing  the  rate  of  interest,  or  that  it  should  be  like  other 
commodities  at  market.  Lockers  treatise  upon  the  consideration  of  reduction 
will,  at  least,  make  that  doubtful.  But  it  must  be  taken  on  the  statutes, 
which  comprehend  only  contracts  on  usury.  There  must  be  a  principal  sum 
due,  and  a  rate  of  hire  for  the  use;  if  it  exceeds  the  proportion  fixed,  the  se- 
curity is  void,  and  no  artificial  contrivance  shall  evade  that  law :  therefore,  on 
pleading  the  Statute  of  Usury,  it  may  be  proved  by  any  collateral  evidence, 
where  it  appears  not  on  the  face  of  the  contract.  Where  there  is  no  principal 
and  rate  of  forbearance,  the  statute  relates  not  to  it.  At  common  law,  there- 
fore, when  usury  in  general  was  forbidden,  a  contract  on  condition  or  perad- 
venture  was  not  within  it.  Hawkins,  C.  82,  never  disputed  as  to  this  point : 
where  the  principal  may  be  hazarded  really,  it  cannot  be  usury.  Contracts  on 
bottomry  are  not  excepted  out  of  the  statute,  yet  are  clearly  not  within  it  from 
the  nature  of  the  contract,  the  contingency  of  the  ship's  returning.  So,  the 
discounting  notes  or  bills  of  exchange  is  not  within  the  statute,  no  principal 
being  due  which  is  forborne :  so,  the  buying  up  of  securities  at  a  low  rate  on 
the  estate  of  a  third  person,  of  which  more  than  legal  interest  may  be  made, 
is  not  within  the  statute  ;  so,  a  wager  at  odds,  which  is  Button  v.  Downham  ;^ 
so,  of  casual  bargain,  Bedingjield  v.  Ashley  f  so,  Fountayne  v.  Grimes,^  and 
Long  V.  Wharton.*'  Insurance,  interest  or  no  interest,  is  barely  a  wager,  and 
not  within  it,  according  to  Doddridge,  J.,  in  Roberts  v.  Treynanef  and  Sharp- 
ley  V.  Hurrel.^  Yet  none  of  these  cases  but  may  be  turned  into  such  a  shift 
as  may  be  brought  within  the  statute,  if  that  is  the  truth  of  *the 
L  -'  agreement;    as  in  bottomry,  if  it  be  a  mere  evasion  and  no  risk. 

1  Cro.  Eliz.  643.  2  Cro.  Eliz.  741.  3  Cro.  Jac.  252. 

*  3  Keb.  304.  5  Cro.  Jac.  507.  6  Cro.  Jac.  208. 
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Where  the  principal  is  secured,  no  contrivance  can  exceed  the  rate  of  interest, 
which,  being  forbid  absolutely,  is  forbid  on  contingency.  The  cases  cited  for 
plaintiffs  prove  only,  that,  where  it  is  but  a  nominal  risk,  it  is  a  mere  shift 
and  evasion ;  as  in  Clayt07i'sj  &c.^  where  the  demurrer  admitted  the  corrupt 
agreement,  and  there  was  no  objection  to  the  pleading.  A  stress  is  endeavored 
to  be  laid  on  words  in  determining  a  question  of  property,  from  the  word 
"  loan,"  &c.,  made  use  of  in  this  case.  If  it  is  a  loan  within  the  Statute  of 
Usury,  it  is  material ;  but  a  contract  on  usury  is  not  a  loan  in  its  nature,  a 
loan  being  that  which  is  gratuitous.  It  is  true,  there  is  a  difference  between 
a  loan  not  consumed  by  using,  and  a  loan  which  is  consumed.  The  first,  as 
of  a  horse,  is  called  "  commodatum ;"  for  lending  is  not  understood  to  be  let- 
ting it,  if  not  consumed  :  the  other  is  to  be  repaid  in  weight  and  measure,  and 
is  called  "  mutuum ;"  but  in  its  original  was  gratuitous.  But  the  Court  al- 
ways goes  to  the  substance.  What  is  a  loan  in  its  nature  cannot  be  made  a 
purchase  by  calling  it  so,  nor  e  contra.  This  never  was  proposed  in  the  nature 
of  usury,  the  original  communication  being  for  this  contingent  bargain :  no 
principal  was  due,  nor  rate  for  forbearance )  which  there  cannot  be  from  the 
nature  of  the  contract.  In  bottomry  it  is  called  a  loan,  but  not  therefore  usu- 
rious; and  there  is  no  difference  between  this  and  bottomry,  which  is  admitted 
to  be  a  hazardous  contract,  and  good;  not  because  it  is  for  the  benefit  of  trade, 
but  that  a  material  risk  is  run,  and  to  be  paid  for.  So  that  it  turns  on  this, 
whether  it  is  a  fictitious,  colorable  contingency  to  evade  the  statute ;  for  if  it 
is  so  it  is  void,  otherwise  not.  If  no  bargain  can  be  made  of  a  contingency  on 
a  life  but  what  is  within  the  Statute  of  Usury,  it  will  be  a  proposition  under- 
stood by  every  one.  Suppose  an  action  brought,  and  a  plea  put  in;  this  could 
not  be  considered  as  a  nominal  contingency,  and  to  evade  the  statute. 

Nexty  whether  this  Court  can  set  aside  this  legal  contract  *upon  j-  -^fiAAa-y 
arguments  of   conscience  arising  out  of  the  case,  and  that  in  the  ^ 

utmost  latitude.  The  proper  jurisdiction  of  equity  is,  indeed,  to  take  every 
one's  act  according  to  conscience,  and  not  suffer  undue  advantage  to  be  taken 
of  the  strict  forms  of  positive  rules.  As  this  is  only  a  ground  of  equity,  it 
may  indeed  be  made  out  by  any  sort  of  evidence  upon  all  the  circumstances; 
and  on  all  together  the  Court  cannot  say  the  defendant  is  guilty  of  misbehavior, 
(which  is  not  charged  or  suggested,)  or  say  this  ought  not  to  stand.  Here  is 
no  fraud  or  overreaching — no  evidence  from  whence  imposition  is  to  be  pre- 
sumed ;  and  the  amount  of  the  cases  cited  for  the  plaintiffs  is,  that  the  Court 
will  relieve  against  fraud  in  this  as  in  other  cases. 

But  supposing  these  points  against  the  plaintiffs,  another  and  a  very  general 
question  has  been  made  of  the  first  impression — viz.,  supposing  the  transaction 
good  in  law  and  conscience,  yet  this  Court  should,  for  the  sake  of  making 
a  rule,  set  it  aside  on  principles  of  policy  or  political  reasoning ;  for,  on  fraud, 
there  can  be  no  case  in  which  this  Court  will  not  relieve.  No  political  prin- 
ciple can  be  stated  on  which  it  should  be  set  aside ;  therefore,  such  a  ground 
of  determination  is  impossible  in  this  Court.     There  may  be  a  difficulty  to  tell 

1  5  Co.  1. 
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what  sort  of  rule.  It  is  admitted  that  no  certain  one  can  be  drawn,  because 
it  would  be  dangerous  when  applied  to  particular  cases ;  and  it  is,  therefore, 
said,  acts  of  Parliament  cannot  be  made  to  meet  cases  of  this  kind.  This 
Court  does  not  exercise  or  assume  a  legislative  power,  but  disclaims  it,  and 
never  will  make  a  law  to  set  aside  contracts  on  public  principles  out  of  that 
cause,  if  good  in  law  and  conscience,  let  the  convenience  or  inconvenience  be 
what  it  will.  The  contracts  in  Exchange-alley  were  all  contingencies;  yet  it 
was  necessary  to  have  an  act  to  set  them  aside,  although  easily  proved  incon- 
venient to  the  public.  So,  of  fair  and  equal  wagers,  an  act  of  Parliament,  7 
Anne,  was  forced  to  interpose.  So  of  gaming — money  won  at  fair  hazard, 
without  cheating;  this  Court  never  set  it  aside  before  the  legislature  inter- 
r*i4.7T  posed  ;  so  that  political  ^arguments  are  never  taken  into  consideration. 
"-  -^  The  contract  of  sailors,  selling  their  shares  before  they  knew  what  they 
were,  could  not  be  set  aside  here.^  It  is  true,  there  cannot  be  a  more  wretched 
condition  than  to  have  the  rule  of  property  uncertain,  misera  servitus  ubi  jus 
vagum.  Lord  Bigby  says,  ^'  Set  the  mark  on  the  door  of  the  house,  and  let 
me  know  that  it  is  wrong,  or  it  is  doing  it  ex  post  facto.''  Where  the  Court 
has  gone  upon  public  convenience,  it  has  been  in  cases  defined  and  ascertained, 
which,  it  is  admitted,  this  cannot  be.  It  is  a  misfortune  that  accounts  of  courts 
of  equity  are  conveyed  to  the  public  in  loose  notes  by  persons  not  concerned 
in  the  cause,  and  mistaken,  and  that  general  rules  are  drawn  from  particular 
premises.  The  Court,  in  all  the  cases  alluded  to,  has  inferred  a  presumption ; 
but  in  all,  the  presumption  may  be  taken  ofi";  it  depends  on  the  evidence.  If 
a  trustee  buys  the  estate  himself,  the  evidence  from  his  situation  is  sufficient ; 
he  has  misbehaved,  for  he  cannot  be  a  check  on  himself,  and  does  not  act 
fairly ;  but  the  presumption  may  be  taken  off,  as  if  he  agrees  openly  and  fairly 
with  cestui  que  trust,  or  with  the  knowledge  of  this  Court. ^  So,  in  bonds  to 
lewd  women,  getting  security  for  nothing :  she  has  grossly  misbehaved,  and 
the  common  presumption  is,  that  she  has  taken  an  advantage ;  but  that  may 
be  taken  off.  So,  in  marriage-brocage  bonds :  the  defendant  there  has  laid 
such  a  bias  upon  himself,  that  he  cannot  properly  advise ;  has  a  power  and  dis- 
tress over  the  party :  this  is  evidence,  unless  taken  off.  So,  in  a  private  bar- 
gain, to  give  back  part  of  the  marriage  portion,  contrary  to  the  public  treaty, 
it  is  fraudulent,  and  a  presumption  arises  of  undue  advantage,  because  the 
father  may  say  he  will  not  otherwise  agree ;  but  that  may  be  taken  off.  Bar- 
gains for  money,  under  which  offices  are  procured  from  one  who  had  the  giving 
or  recommending,  have  nothing  to  do  with  this;  but  there  the  presumption, 
from  the  misbehavior,  as  the  man  cannot  get  the  office  without  it,  may  be 
taken  off,  as  where  sold  with  the  King's  leave,  as  commissions  in  the  army : 
r  *44Q-|  or  a  sum  of  money  may  be  paid  out  of  the  trust  of  an  office,  *as  in 
Mr.  Bellamy's  case.  Another  instance  is,  the  setting  aside  securities 
to  attorneys  pending  the  business,  which  was  Walmesley  v.  Booth^  (2d  May, 

1  But  see  Baldwin  v.  Rochford,  1  Wils.  229 ;  Taylour  v.  Rochford,  2  Ves.  281 ;  How  v. 
Weldon,  2  Ves.  516. 

2  See  Fox  v.  Mackreth,  and  note,  ante,  p.  92. 
5  2  Atk.  27,  Barnard.  C.  Rep.  478. 
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1741,)  where  Japliet  Crook,  being  prosecuted  for  forgery,  employed  the  de- 
fendant to  be  his  attorney,  who  was  to  get  bail,  money,  and  probably  even 
evidence  for  him,  and  just  then  procured  him  to  enter  into  a  bond  for  £1000, 
for  which  there  was  no  consideration  but  for  services  done.  This  a  court  of 
justice  would  never  suffer,  but  has  relieved  on  principles  of  a  general  nature, 
that  an  attorney  should  not  take  advantage  of  his  client's  distress  to  get  from 
him  what  he  ought  not.  This  Court  and  a  court  of  law  will,  without  showing 
errors,  tax  an  attorney's  bill,  though  settled  by  the  party  himself,  unless  .a 
great  acquiescence,  or  some  such  matter;  it  was  an  unreasonable  bargain,  and 
the  presumption  was  from  his  not  being  at  liberty ;  but  it  has  never  been  de- 
termined as  a  rule,  that  a  bona  fide  attorney  may  not  receive  a  gratuity  over 
and  above,  pending  the  matter.  Another  rule  insisted  on  this,  that  mutual 
bonds  to  marry  shall  be  set  aside  by  the  Court,  though  ever  so  fair;  yet  in 
Atkins  V.  Farr,^  (February,  1738,)  your  Lordship  decreed  relief  on  such  a 
bond.  That  rule  was  taken  from  Woodhouse  v.  She-pley  f  but  your  Lordship 
there  said,  you  gave  no  opinion  what  would  be  the  case  if  the  bond  was  entered 
into  by  two  persons  sui  juris,  without  fathers,  or  emancipated,  having  fathers. 
The  ground  there  was,  not  that  the  woman  did  not  know  of  the  bond,  which 
she  certainly  did ;  she  lived  in  her  father's  house,  had  nothing  but  from  him ; 
they  met  at  night  out  of  the  house,  and  executed  this  bond :  it  was  held  a 
fraud  and  imposition  on  the  father,  who  was  ma^de  to  believe  the  match  was  off : 
it  was  seducing  her  from  his  house,  and  encouraging  her  in  disobedience : 
therefore,  though  she  knew  what  she  did,  the  Court  relieved. 

Lastly^  as  to  the  case  of  post  obits,  it  is  said,  where  sons,  whether  in  re- 
mainder or  otherwise,  or  filius  familias,  not  having  a  fortune  or  emancipation 
of  their  own,  are  encouraged  in  riot  and  expense,  the  Court  relieves,  without 
evidence,  from  the  particular  purpose,  because  no  son,  *in  the  life  of 
his  father,  shall  make  such  a  bargain  :  but  that  is  not  the  ground  of  L  J 

relief,  for  that  may  be  denied,  like  all  other  presumptions ;  from  the  reason 
of  the  thing,  it  is  the  misbehavior  to  persons  under  this  description  to  share 
in  riot  and  encourage  disobedience ;  which  appears  from  Domat,  under  the 
general  title  "  Loan  f  and  in  another  place  he  says,  that,  on  a  bargain  with 
filius  familias,  under  such  circumstances  there  may  be  relief,  under  such  not; 
not  saying  but  that  a  son  might,  for  a  portion,  even  when  filius  familias,  do 
it.  As  to  which  an  observation  arises  on  the  case  determined  by  Lord  Not- 
tingham, who  relieved  against  many  of  these  contracts  on  particular  evidence. 
Lord  North  thought  he  went  too  far ;  Lord  Jefferies,  that  he  did  not  go  far 
enough;  which  is  not  to  be  wondered  at;  for,  judging  upon  circumstantial 
evidence,  they  might  draw  different  conclusions.  Lord  Nottingham's  reasons, 
in  manuscript,  show,  he  did  not  think  he  was  going  on  the  general  rule,  that 
a  son  could  not  sell  a  contingency.  The  case  is  entitled  Berny  v.  Pittj  2  Ch. 
Kep.  396.  Berny  was  drawn  into  several  securities  for  money,  to  be  paid 
after  his  father's  death,  who  then  was  infirm,  and  kept  alive  by  art ;  by  some 
he  was  to  pay  five  for  one,  and  thus  was  involved  in  debts  to  £50,000,  or 

1  1  Atk.  287.  2  2  Atk.  535. 
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£60,000,  in  all  which  he  appeared  to  be  circumvented  and  beset ;  most  of  the 
money  pretended  to  be  borrowed,  being  raised  by  delivery  of  wares,  at  an  ex- 
cessive price,  as  wine,  hemp,  &c.,  which  could  not  be  sold  for  a  quarter  of  the 
price ;  but  the  plaintiff,  from  his  necessity,  (his  creditors  being  underhand 
procured  to  fall  upon  him,)  was  willing  to  get  money  on  terms  against  which 
he  sought  relief.  Lord  Nottingham  first  made  him  pay  the  principal  bor- 
rowed, before  he  would  give  an  injunction,  but  relieved  him  as  to  the  rest  at 
the  hearing,  because,  he  said,  this  infamous  dealing  ought  to  be  suppressed. 
That  the  Star  Chamber  used  to  punish,  and  this  Court  ought  to  do  it ;  and 
that  no  family  could  be  safe  if  this  was  suffered.  But  Pitt  prevailed,  and  the 
bill  against  him  was  dismissed,  though  he  gained  about  three  for  one ;  for  it 

was  in  the  time  of  his  father^s  health,  three  *years  before  his  death, 
L  J  without  any  circumvention  or  practice,  upon  an  express  agreement  to 
lose  the  principal  if  the  son  died  in  his  father's  life;  which  shows  the  ground 
of  the  determination — relieving  against  those  defendants  guilty  of  misbeha- 
vior, yet  thinking  that  a  proper  bargain  might  be  made  by  the  heir.  Lord 
Jefferies,  on  the  evidence  of  that  case,  when  before  him,  laid  a  different  stress, 
and  relieved  against  Pitt  also.  From  that  time  there  is  no  case,  until  Twistle- 
ton  V.  Griffith,^  which  turned  on  the  particular  fraud  and  circumvention. 
Curwyn  v.  Milner^  as  cited,  is  a  determination  against  Lord  King's  opinion, 
that  he  thought  himself  tied  down  by  precedents  \  but,  if  it  had  been  entire, 
he  might  have  been  of  a  different  opinion;  and,  in  the  note  in  3  P.  Wms.,  it 
is  misstated  ^^and"  instead  of  '^or.'^  It  is  going  a  great  way  to  say,  there 
can  be  no  case  where  a  son  could  sell  a  reversion,  where  the  presumption  is 
taken  off.  Presumption  is  evidence  but  until  the  contrary  proved.  This  is 
not  the  case  of  a  son ;  but  of  one,  master  of  his  own  property.  Cujus  dare, 
ejus  disponere.  The  principle  is  too  large,  that  this  is  to  be  set  aside  because 
of  a  want  of  money  on  one  side,  that  holding  in  every  bargain.  Then  as  to 
the  prospect  of  gain  on  the  other,  it  is  a  laudable  motive,  provided  they  act 
honestly.  He  was  under  no  more  necessity  than  any  man  may  be  presumed 
to  be  who  sells  his  estate,  and  cannot  therefore  come  into  equity  to  set  it  aside, 
because  he  wanted  money  to  pay  debts,  and  would  not  otherwise  have  sold  it. 
The  ground  of  common  recoveries  is  to  enable  people  to  discharge  debts  by 
sale  of  estates.  If  it  is  to  be  set  aside  as  being  an  expectation  from  a  grand- 
mother, the  Court  must  go  into  very  minute  circumstances.  As  to  the  Court's 
relieving  upon  general  principles  against  annuities  for  life  of  the  seller,  the 
Court  never  laid  it  down  that  such  annuities  simply  were  bad.  Lawley  v. 
Hooper,^  was  on  particular  grounds ;  the  plaintiff  was  in  gaol  at  the  time,  and 
fraud  infecting  the  whole ;  but  the  Court  did  not  say,  no  annuity  shall  be 
allowed  that  a  man  sells  for  his  own  life ;  if  so,  there  is  an  end  of  all  insur- 

ances  on  lives.  The  reasoning  in  '^Batty  v.  Lloyd,  1  Yern.  141,  was 
L  -I  never  contradicted.     There  would  be  great  difficulty,  was  one  not 

allowed  to  sell  such  things,  and  turn  into  money,  but  must  starve  ob  haeredis 
causam.     Contracts  for  contingencies  have  been  admitted ;  Bechley  v.  JSfew- 

1  1  P.  Wms.  310.  .     2  3  p.  "vVms.  293,  n.  83  Atk.  278. 
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land,  2  P.  Wms.  182;  and  in  Hohson  v.  Trevor,  2  P.  Wms.  191,  a  contract 
for  sale  of  an  expectancy  was  even  carried  into  execution.  In  Whitfield  v. 
Fausset,  1  Ves.  387,  1750,  a  mere  possibility  was  sold  by  the  heir,  nothing 
vesting  in  the  life  of  the  father  and  mother;  and  yet  your  lordship  decreed  a 
further  assurance  by  the  heir;  which,  if  an  illegal  contract,  would  not  have 
been  done.  So,  where  an  officer,  going  abroad,  assigned  his  future  pay,^  a  bill 
was  brought  to  stop  the  money  in  his  agent's  hands;  it  was  argued,  such  as- 
signments were  not  to  be  endured,  because  uncertain  and  against  the  public 
service,  and  should  be  discouraged,  as  spending  one's  estate  before  he  has  it; 
yet  the  Court  thought  every  one  might  dispose  of  his  property,  and  decreed 
it  because  not  unconscionable,  though  that  was  a  contingency  and  possibility; 
equity  going  further  than  the  law,  which  allows  as  contracts,  but  equity  as 
conveyances.  But  what  is  this  public  good  which  is  not  to  be  defined  ?  Is 
the  end  proposed  by  this,  that  none  shall  spend  above  his  annual  income  ? 
That  is  not  to  be  secured  in  human  nature,  or  prevented.  Though  the  Ro- 
mans had  that  law,  they  were  allowed  to  spend  their  estates.  Is  property  to 
be  locked  up  to  another  generation  ? — for  that  effect  it  will  have,  which  is 
contrary  to  the  principles  of  the  constitution  of  the  legal  part  of  the  govern- 
ment; the  later  books,  for  perhaps  200  years,  giving  a  reason  why  the  Statute 
de  Donis  is  not  to  be  kept  and  preserved,  that  mankind  may  apply  their  pro- 
perty to  pay  their  debts;  and  judges  have  sa\d,  there  is  great  inconvenience 
in  people  not  being  able  to  sell  their  own  estates.  Is  the  end  proposed,  that 
a  man  may  raise  money  on  easier  terms  if  this  is  set  aside  ?  The  consequence 
would  be  directly  contrary.  If  one  wants  money,  and  a  difficulty  is  laid  upon 
contracting  with  fair  honest  men,  he  will  go  into  the  hands  of  knaves,  who 
will  make  him  pay  for  ^running  the  risk  of  the  law,  and  insist  on  more, 
when  it  is  understood  that  he  could  not  make  a  contingent  bargain.  L  -'J 
This  was  not  lent  to  feed  riot,  but  to  get  rid  of  a  pressure,  which  is  a  reason- 
able cause,  and,  therefore,  no  ground  to  set  it  aside  on  political  motives.  As 
the  law  cannot  find  out  a  general  rule  to  proceed  on,  much  less  will  this  Court; 
and,  in  every  case  where  equity  cannot  relieve,  it  is  not  fit  to  be  relieved. 

February  4,  1750-1,  the  Court  delivered  their  opinion.  Absente,  Willes, 
C.J. 

Burnett,  J. — Upon  the  state  of  this  case  three  points  are  made. 

First,  that  the  original  contract  is  usurious,  contrary  to  the  statutes,  as  be- 
ing a  greater  jpremmm  than  the  law  allowed;  and,  if  so,  the  new  security  will 
fall  to  the  ground,  as  well  as  the  contract  itself. 

Next,  that,  if  not  usurious,  it  is  so  unreasonable  an  advantage  taken  of  ne- 
cessity and  future  expectancy,  as  the  Court  is  warranted  to  relieve  against  as 
an  unconscionable  bargain. 

Thirdly,  that,  if  the  Court  is  warranted  to  relieve  against  this,  the  new  se- 

1  See,  however,  Stone  v.  Lidderdale,  2  Anst.  533  ;  McCarthy  v.  Goold,  1  Ball  &  B.  389; 
Davis  V.  Duke  of  Marlborough,  1  Swanst.  74;  Osborne  v.  Williams,  18  Ves.  3T9. 
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curity  will  be  considered  as  a  continuance  of  the  same  oppression,  and  stand 
in  the  same  light,  though  entered  into  after  the  event. 

The  other  side  insist  that  the  original  contract  is  a  mere  contingent  bargain, 
and  consequently  not  within  either  the  intent  or  words  of  any  statute.  There 
are  no  circumstances  of  a  destitute  heir  or  person  seduced  from  parental  go- 
vernment ;  no  practice,  fraud,  or  surprise ;  and  that  the  bargain  is  equal, 
taking  into  consideration  the  risk  run  of  the  principal :  and,  therefore,  the 
Court  is  not  warranted  to  relieve,  even  on  the  foot  of  the  original  bargain. 
But  supposing  the  Court  would  relieve  on  that,  yet  there  is  no  precedent 
(but  to  the  contrary)  of  relief  when  the  party  has  taken  on  himself  to  be  a 
judge  of  the  equity  of  the  contract,  and  confirms  it  with  his  eyes  open. 

The  case  is  new,  and  I  shall  endeavor  to  throw  my  ^thoughts  into 
L   '*'^  J  one  connected  light,  and  occasionally  take  in  all  the  cases  cited. 

As  to  the  first  point,  whether  the  loan  of  £5000,  to  be  paid  £10,000  on  the 
death  of  the  duchess,  if  he  survived  her,  but  nothing  if  he  died  before  her,  is 
usurious,  or  a  mere  causal,  contingent  bargain.  I  hope  I  may  be  excused  in 
calling  it  a  loan;  because,  although,  in  a  case  where  the  capital  is  not  in  all 
events  to  be  paid,  the  word  may  be  improper  in  courts  of  law,  this  Court  at 
least  has  adopted  the  use  of  that  word  in  respect  of  a  mere  contingent  bar- 
gain— that  of  bottomry.  If  this  contract  be  usurious,  it  must  be  either  because 
it  is  contrary  to  express  words  of  the  statute,  or  an  evasion  out  of  it.  It  would 
be  misspending  the  time  of  the  Court  to  enter  into  the  old  notion  about  usury, 
and  the  condemnation  of  it  by  canonists,  civilians,  and  some  common  lawyers, 
because  all  those  expressions  depend  on  a  principle  which  is  out  of  the  present 
case.  The  common  lawyers  differ,  there  being  great  opinions  either  way. 
Lord  Coke  seems  to  call  all  usury  unlawful :  2  Inst.  89 ;  3  Inst.  151 ; — but  in 
Hard.  410,  Lord  Hale  says,  the  Jewish  usury  only  is  prohibited  by  the  com- 
mon law,  and  the  true  spirit  of  usury  lies  in  taking  an  unjust  and  unreasonable 
advantage  of  their  fellow-creatures.  But  it  must  be  agreed  that  nothing  is 
legally  usurious  that  is  not  prohibited  by  stat.  37  Hen.  8,  c.  9,  which  leading 
statute  is  followed  by  the  rest;  the  12  Anne,  c.  16,  varying  from  it  only  in 
reducing  the  legal  interest :  the  cases  determined  on  the  first  statute  have  been, 
therefore,  always  looked  on  as  authorities  on  any  of  the  subsequent.  There- 
fore, to  make  a  contract  usurious  within  the  express  words  of  the  statute,  the 
reward  must  be  taken  for  forbearance,  or  giving  a  day  of  payment ;  and  what- 
ever shift  is  used  it  will  be  usury,  but  not  within  the  statute  where  it  is  other- 
wise. If,  in  truth,  it  was  a  sum  advanced  by  way  of  loan,  and  the  reward,  in 
truth,  given  for  forbearance,  no  shift  will  prevail.  I  shall  better  explain  my- 
self by  the  instances  I  shall  put.  Supposing  there  is  a  purchase  of  an  annuity 
r*d'S4.1  ^*  ^^^^  ^^^^  ^^  under  price,  if  the  bargain  really  was  for  *an  annuity, 
'-  it  cannot  be  usury;  but  if  the  communication  was  about  borrowing  and 

lending,  it  may  be  usury  within  the  statute :  and  how  ?  If,  by  reason  of  all 
the  circumstances  and  of  the  communication,  the  exility  of  the  sum  given,  the 
original  contract  being  a  borrowing  and  lending,  the  Court  thinks  the  annuity 
was  a  mere  device  to  pay  the  principal  with  usurious  interest  to  evade  the 
statute,  this  will  be  within  the  statute,  though  on  the  face  of  the  bargain  it 


I 


EARL    OF     CHESTERFIELD    V.     SIR    ABRAHAM    JANSSEN.       563 

appears  ever  so  fair  a  sale  of  an  annuity ;  the  contrivance  of  the  annuity,  as 
the  usurious  reward  of  the  loan  of  money,  shall  not  evade  the  statute  made  for 
the  benefit  of  mankind.  This  I  take  to  be  the  sum  and  substance  to  be  col- 
lected out  of  the  several  cases  :  Cro.  Eliz.  27 ;  4  Leo.  208  -,  Noy,  151 ;  1  Brow. 
180  J  and  2  Lev.  7.  So,  a  bargain  on  a  mere  contingency,  where  the  reward 
is  £^iven  for  the  risk,  not  for  forbearance,  will  not  be  within  the  statute;  but 
otherwise  if  the  intent  was  to  have  a  shift,  which  was  Cro.  Eliz.  642,  643.  If, 
therefore,  a  man  gives  or  lends  money,  not  to  be  paid  if  the  event  should  be 
one  way,  but  double  if  the  other,  and  it  is  uncertain  which  way  it  will  happen, 
it  is  not  within  the  statute,  for  the  reward  is  given  for  the  risk,  not  forbear- 
ance ;  but  if,  under  color  of  such  an  hazardous  bargain,  the  real  treaty  is  for  a 
loan,  with  an  usurious  reward  for  that  loan,  and  to  evade  the  statute,  the  con- 
tingency inserted  is  of  little  moment,  being  no  ingredient  between  the  parties, 
the  court,  or  a  jury,  on  the  whole,  may  pronounce  such  a  contract  usurious, 
notwithstanding  the  color  of  contingency,  if  they  are  satisfied  the  reward  is 
given  for  forbearance,  not  for  the  risk — as  in  the  adding  a  single  life,  which 
is  a  healthy  life,  if  that  life  should  survive  half  a  year :  so  they  might  as  well 
add  a  contingency,  if  any  one  of  six  persons  was  alive  at  the  end  of  six  months ; 
and  one  of  the  cases  is,  if  any  one  of  three  persons  is  alive  at  that  time.  The 
intent  of  the  bargain  is  the  material  thing  :  if  that  was  borrowing  the  money, 
it  is  within  the  statute,  whatever  colorable  cqntingency  inserted ;  and  this  is 
the  sense  of  all  the  resolutions  in  the  several  cases  :  5  Co.  69,70;  2  And.  15; 
*Mo.  397;  and  Mason  y.  Ahdy}  But  where  the  principal  was  fairly  r^A^r-^ 
and  truly  put  in  hazard,  and  such  as  none  would  run  for  the  interest  -' 

the  law  allows,  there  is  no  case  where  it  has  been  held  within  the  statute. 
The  slightness  or  reality  of  the  risk  seems  to  be  the  only  rule  directing  the 
judgment  of  the  Court:  Cro.  Eliz.  741,  Bedingfield  v.  Ashley ;  and  in  3  Keb. 
304,  Long  v.  Wharton,  which,  though  inaccurately  reported,  seems  to  me 
good  law.  I  cannot  see  two  contracts  bearing  a  greater  similitude  than  this 
and  bottomry.  A  life  may  be  insured ;  so  may  a  ship,  which  may  sink  the 
day  after,  so  may  the  party  die ;  one  is  as  much  an  adventure  as  the  other.  It 
was  endeavored  to  distinguish  bottomry  from  every  contract  upon  this,  that 
though  above  what  the  law  allows  upon  a  loan,  yet  bottomry  contracts  were 
established  in  favor  of  trade,  there  being  a  risk  of  the  principal,  and  they  being 
necessary  for  trade  and  commerce.  But,  whatever  favor  the  Court  may  show 
to  such  contracts,  they  will  never  establish  them  upon  the  destruction  of  a 
statute ;  and  the  principle  of  the  Court  thereon  was,  that  the  bottomry  bond 
was  not  within  the  statute ;  nor  could  it  be,  for  it  is  plain  that  a  real  risk  was 
run,  that  the  principal  may  never  be  payable ;  therefore,  it  cannot  be  given 
for  forbearance,  but  grounded  merely  on  the  contingency,  the  risk.  But  as  a 
colorable  contingency,  in  case  of  a  life  annexed  to  the  payment,  may  make 
that  bond  usurious,  so  will  a  colorable  contingency  annexed  to  a  bottomry  con- 
tract :  as  in  a  bond,  if  one  out  of  twenty  ships,  bound  from  Newcastle  to  Lon- 
don, arrived  safe,  that  would  be  a  contingency  thrown  in  to  evade  the  statute, 

1  Carth.  67. 
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which  would  be  too  hard  for  such  a  bond ;  so,  if  such  a  contract  is  made,  if 
the  packet  should  return  to  Dover  from  Calais,  at  a  season  of  the  year  in  which 
there  is  no  danger  :  and  this  I  may  say  with  the  more  security,  as  Joy  v.  Kent^ 
Hard.  418,  is  an  express  proof  of  it,  where  a  bottomry  bond  was  sent  to  be 
tried,  whether  it  was  an  evasion  of  the  statute,  which  would  not  have  been  so 
*4Rp-|  if  it  could  not  have  been  an  evasion.  Indeed,  Lord  Hale  throws  out 
'■  expressions  very  favorable  to  trade,  but  so  ^inaccurate  in  that  book  that 

I  do  not  think  they  could  be  such  as  came  out  of  the  mouth  of  so  great  a  man. 
His  dictums,  then,  are  of  no  authority.  One  of  the  first  cases  of  bottomry 
which  came  in  question  was  SharpJey  v.  Hurrel,  Cro.  Jac.  208.  What  the 
Court  goes  on  there  is  the  real  risk  of  receiving  less,  which  is  cited  again  in 
Roberts  v.  Trenayne,  2  Roll.  47,  and  Cro.  Jac.  508,  which  differed  from  the 
other.  In  Soome  v.  Glen,  as  in  1  Sid.  27,  the  resolution  is  founded  on  the 
real  hazard  of  the  principal,  which  cannot  be  within  the  statute.  On  the 
whole,  therefore,  I  am  of  opinion,  that  this  is  not  a  contract  founded  in  its  origin 
upon  usury,  but  a  contingent  bargain,  and  consequently,  within  the  express 
words  or  intent  of  none  of  the  statutes  of  usury. 

The  next  point  is,  supposing  it  not  a  contract  within  the  statute,  whether  it 
is  not  such  an  unconscionable  bargain,  obtained  of  an  expectant  upon  his 
expectancy,  as  the  Court  is  warranted  on  precedents  to  relieve,  on  paying  the 
sum  advanced,  with  interest  from  the  time  of  advancing.  If  it  was  necessary 
to  give  an  opinion  upon  this,  I  own  I  should  have  great  difficulty.  On  one 
hand  I  should  apprehend  it  would  be  too  large  to  say,  in  no  case  an  heir  or 
expectant  could  borrow  money  on  his  expectancy ;  and  yet  to  let  him  borrow 
without  any  advantage  to  the  lender  seems  to  put  him  under  difficulties;  fathers 
being  frequently  close-handed,  though  liberal  enough  at  their  death ;  so  that 
an  heir,  if  hindered  from  supporting  himself  by  these  means,  might  starve  in 
the  desert,  within  view  of  the  land  of  Canaan.  On  the  other  hand,  I  should 
dread  the  consequence  of  giving  the  sanction  of  this  Court  to  future  bargains. 
Lord  Cowper  states  the  inconveniences  of  a  sanction  which  had  been  given.  I 
am  sure,  it  is  a  point  of  that  consequence  to  the  welfare  of  mankind,  that  with- 
out necessity  no  Court  will  give  an  opinion  of  which  an  ill  use  may  be  made. 
For  the  plaintifi"  it  is  insisted,  that  there  have  been  many  contracts,  not  illegal 
or  iniquitous  in  some  circumstances,  but,  from  the  universal  ill  tendency  or 
the  prejudice  to  the  public,  have  been  always  set  aside  in  this  Court :  instances 
r  *4571  ^^  *which  were  in  marriage-brocage  bonds,  and  other  contracts  of  like 
nature ;  and  that  the  ill  tendency  of  heirs  contracting  with  strangers 
to  furnish  their  wants  is  to  make  them  quit  a  regular  family  life  and  depend- 
ency, to  withdraw  from  advice  and  counsel  of  friends,  and  to  have  youth  sup- 
plied with  the  means  of  gratifying  their  passions,  and  the  bringing  people 
together  on  the  worst  principles  on  which  men  may  contract — avarice  on  one 
side,  and  a  craving  appetite  on  the  other.  The  greediness  of  gain  is  the  only 
principle  on  which  a  stranger  can  be  induced  to  furnish  a  stranger ;  and  the 
occasion  of  applying  to  a  stranger  is,  because  the  wants  are  such  as  he  would 
not  reveal  to  his  family ;  which  tends  to  a  delusion  in  what  is  of  general  con- 
cern, the  provision  for  posterity.     A  man  may  be  giving  his  estate  to  a  money- 
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lender  instead  of  the  person  intended ;  and  every  one  disguising  tlie  truth 
from  a  man  who  has  a  right  to  the  truth  is  wrong,  and  ought  not  to  be 
encouraged ;  and  by  this  delusion  he  gives  his  estate  to  strangers,  when  he 
thinks  he  is  giving  to  his  heir  or  relations,  and  when,  if  he  had  known  the 
truth,  he  would  have  provided  for  that  heir  or  relations,  so  as  to  prevent  his 
beggaring  himself.     This  has  been  a  growing  practice  to  supply  young  heirs, 
and  the  Court  has  extended  its  remedy.     At  first  the  cases  are,  where  there  is 
express  proof  of  gross  practice  or  actual  imposition ;  from  thence  it  went  to 
cases  where,  on  the  face  of  the  contract,  it  was  so  gross  and  unreasonable  a 
contract  between  the  parties,  that  the  Court,  on  presuming  a  man  would  not 
enter  into  it  but  by  imposition,  has  relieved;  of  which  one  case  among  many 
is  Nott  V.  Hill,  1  Yern.  167.     As  the  mischief  increased,  the  Court  has 
extended  its  remedy.     Where  the  bargain  is  so  lucrative,  and  the  person  under 
necessity,  so  that  the  judgment  of  the  Court  has  been,  that  necessity  alone 
could  induce  to  make  that  contract,  there  has  been  relief :  the  first  case  of 
which  kind  is  Berny  v.  Pitt,  2  Ch.  Rep.  396 ,  2  Vern.  14,  a  very  remarkable 
case,  and  a  stronger  there  could  not  be.     It  is  also  stated  by  Lord  Cowper,  in 
Twistleton  v.  Griffith,  1  P.  Wms.  310,  where  were  marks  enough  of  imposition 
*to  warrant  relieving  on  that  foot ;  but  he  chose  to  establish  it  on  the  j-  ^^^g-i 
general  principle  and  Lord  Jefferies'  decree,  not  on  the  particular  cir- 
cumstances of  the  case;  and  he  seems  to  rejoide  in  the  consequence,  that  this 
would  put  a  difficulty  on  an  heir  to  borrow  on  his  expectancy.     The  last  case 
is  Curwyn  v.  Milner,  3  P.  Wms.  293,  n.,  where  Lord  King  decreed  relief; 
but  said,  if  it  was  new,  he  would  not  have  gone  so  far,  where  such  a  contract 
was  fair,  and  done  with  open  eyes ;  saying,  he  thought  himself  bound  by  pre- 
cedents, and  that  he  saw  no  difference  between  an  estate  settled  on  an  heir  at 
his  father's  death,  and  an  expectancy  of  personal  estate  at  the  death  of  a  rela- 
tion :  it  is  the  same  kind  of  expectancy  that  tempts  to  these  kind  of  bargains, 
and  the  influence  the  same. 

On  the  other  hand,  it  is  insisted,  none  of  the  particular  cases  cited  come 
within  the  circumstances  of  this :  that  all  those  of  fraud,  practice,  or  imposi- 
tion are  out  of  the  case,  it  being  a  bargain  sent  to  market  by  the  borrower,  and 
the  terms  his  own ;  no  destitute  heir  under  parental  government  having  a  great 
personal  estate,  and  so  not  in  the  circumstances  of  the  party  seeking  relief  in 
other  cases ;  the  bargain  itself  different ;  the  risk  being  different,  and  the  bar- 
gain, in  all  its  circumstances,  so  equitable,  that,  if  the  Court  should  enter  into 
a  nice  examination  of  the  proportion  and  risk,  it  would  appear  the  defendant 
would  have  been  out  of  pocket  if  the  grandmother  had  lived  a  little  longer  : 
that  this  Court  will  not  lay  down  a  principle  in  general,  that  an  heir  or  expect- 
ant may  not  contract  on  his  expectancy :  that  there  have  been  instances  where 
such  contracts  have  been  carried  into  execution,  as  Hohson  v.  Trevor,^  and 
Whitfield  V.  Fausset  :^  that  it  is  a  sufficient  terror  to  such  contractors,  that  they 
are  always  liable  to  the  examination  of  this  Court :  and  that  they  can  never 
stand  but  on  the  reasonableness  and  justice  of  the  contract,  which  will  restrain 

1  2  P.  Wms.  191.  2  1  Ves.  387. 
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one  kind  of  men  from  preying  on  the  follies  of  another.  These  are  the  argu- 
ments on  both  sides,  and  there  would  be  danger  and  difficulty  in  giving  an 
opinion  on  either;  but  there  is  no  necessity  for  it,  that  being  taken  away  by  Mr. 
Spencer  himself,  who  has  *made  himself  the  judge,  by  voluntarily 
L         -1  giving  a  new  security. 

Which  is  the  third  point,  supposing  the  Court  would  relieve  against  this  in 
its  original,  whether  it  will,  when  altered  by  the  party  in  the  strongest  man- 
ner, not  unapprised,  and  with  his  eyes  open.  There  is  no  case  of  a  contract 
so  confirmed  which  was  not  illegal,  (but  such  as  the  Court  would  have  re- 
lieved against  in  its  original  instance,)  where  the  Court  has  relieved  against 
the  confirmation ;  unless  obtained  by  fraud  or  oppression,  and  then  it  has  been 
considered  as  a  continuance  of  the  first  oppression ;  of  which  there  are  two 
cases  in  Vernon — Lord  Ardglasse  v.  Muschamp,^  and  Wiseman  v.  Beake  ;^ 
but  there  is  no  resemblance  to  the  present  from  either.  There  was  no  fraud, 
practice,  or  imposition  in  the  original  contract  or  subsequent  security.  The 
defendant  was  not  very  pressing  for  his  money,  the  security  not  being  given 
until  a  good  while  after;  which  shows  no  suit  or  distress  was  threatened,  but 
fairly  and  voluntarily  done,  and  upon  intimation  received  that  the  defendant 
had  a  doubt  whether  he  could  make  good  the  contract  in  a  court  of  equity. 
Cole  V.  Gibbons,  3  P.  Wms.  290,  and  the  note  of  the  case  at  the  bottom  of 
that,  is  applicable  to  the  present. 

As  there  is  nothing,  therefore,  to  set  aside  this  contract  on  the  foot  of  usury 
within  the  statutes,  and  next,  supposing  it  was  such  as  would  be  set  aside  if 
left  to  the  consideration  of  the  Court,  yet  as  the  party,  with  his  eyes  open,  has 
bound  himself  to  execute  it,  he  ought  to  execute  it.  It  is  too  much  to  set  it 
aside ;  the  penalty,  therefore,  is  the  only  thing  which  can  be  relieved  against 
in  this  case. 

Sir  John  Strange,  M.  E. — There  is  no  occasion  to  introduce  what  I 
have  to  say  with  making  a  particular  statement  of  the  case;  but  as  it  depends 
on  a  variety  of  circumstances,  many  of  which  must  be  considered  in  the  argu- 
ment, I  shall  content  myself  with  taking  them  up  in  the  course  of  it. 
r  *4.fim       *The  questions  upon  which  I  am  to  offer  my  advice  are  three. 
*-  ■'       First,  whether  the  original  advancement  of  the  £5000  in  the  manner 

as  deposed  by  Mr.  Backwell,  and  disclosed  in  the  defendant's  answer,  and  the 
bond  taken  upon  it,  are  to  be  considered  as  usurious,  and  consequently  void  in 
point  of  law. 

Secondly/,  whether,  supposing  the  bond  does  not  come  within  the  Statutes 
of  Usury,  the  transaction  or  bargain  in  1738  is  of  such  a  nature  as  will  entitle 
the  plaintiffs  to  be  relieved  in  equity  on  the  circumstances  attending  that  part 
of  the  case. 

Thirdly,  whether  what  appears  to  have  been  done  by  Mr.  Spencer,  after 
the  death  of  the  duchess,  will  in  any  and  what  manner  influence  the  determi- 
nation of  this  case. 

1  1  Vern.  237.  2  2  Vern.  121. 
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As  to  the  first,  I  concur  in  opinion,  that  this  is  not  an  illegal  agreement 
made  void  by  the  Statutes  of  Usury.  The  prohibition  will  stand  on  the  words 
and  meaning  of  12  Anne,  c.  16,  for  that  does  not  materially  differ  from  21 
Jac.  1,  or  12  Car.  2,  and  appears  calculated  for  such  loans  wherein  two  prin- 
cipal circumstances  must  concur — agreement  to  give  and  receive  an  allowance 
of  profit  in  the  mean  time  for  the  money  hired,  in  a  greater  proportion  than 
allowed  by  the  statutes ;  neither  of  which  circumstances  occur  in  the  present 
case.  The  repayment  of  the  money  advanced  depended  on  a  contingency, 
which,  if  it  happened  one  way,  the  whole  was  totally  lost;  during  the  pendency 
of  this,  no  interest  or  profit  could  accrue  to  the  defendant,  but  a  mere  wager 
or  bargain  upon  contingency,  which  died  first,  so  that  the  whole  was  at  hazard. 
It  is  objected,  that  though  the  letter  of  the  contract  may  be  so,  yet,  if  the  de- 
sign of  the  parties  was  to  borrow  the  £5000,  and  one  should  give  a  greater 
use  for  the  money  than  the  law  allows,  putting  it  into  this  shape  will  not 
evade  the  statute,  in  which  statute  are  very  general  words,  to  take  in  all  covin, 
shifts,  &c.,  which  I  agree  to ;  and,  therefore,  if  the  Court  can  satisfy  itself 
that  this  was  not  in  reality  a  bargain,  whereon  the  ^principal  was  de-  p  5^ .  ^-|  -■ 
signed  to  be  at  hazard,  and  the  shape  in  which  it  was  put  was  only  a 
contrivance  to  evade  the  statute,  it  will  be  usury,  and  consequently  void. 
Whether  the  agreement  is  usurious,  or  not,  may  be  determined  two  ways  ; 
first,  by  verdict  of  a  jury  on  a  plea  of  the  cqrrupt  agreement;  secondly,  by 
the  Courts  exercising  their  own  judgment  on  the  circumstances  of  the  case 
disclosed  to  them.  The  first  of  these  methods  could  not  be  taken  in  this 
cause,  because  it  appears  the  bond  was  cancelled  upon  giving  the  judgment 
after  the  death  of  the  grandmother,  and  therefore  no  action  could  be  brought 
on  it ;  and,  if  there  had  been  a  scire  facias  at  law  on  the  judgment,  either 
against  John  Spencer  or  his  executors,  no  plea  of  the  corrupt  agreement  could 
be  received;  the  judgment  redditum  invitum  not  being  a  contract  or  assurance, 
which  are  the  words  of  the  statute;  and  this  was  the  opinion  of  B.  R.  in  Foot  v. 
Jones,  Pasch.  9  Geo.  2  ;  the  other  method  has  been  often  taken,  as  in  Roberts  v. 
Trenayne,  Cro.  Jac.  508.  Thus,  wherever  the  Court  has  seen  that  the  con- 
tingency to  put  the  principal  in  hazard  is  only  added  colorably,  and  only  a 
nominal  risk,  the  Court,  to  prevent  an  evasion  of  the  statute,  has  determined 
it  to  be  usury;  as  in  Clayton^  case,  5  Co.  1,  and  other  cases,  where  the  add- 
ing the  contingency  of  a  particular  person  being  alive  at  the  end  of  a  year  was 
only  a  shift.  So,  by  Holt,  Comb.  125,  and  Carth.  68.  But  a  wager  between 
two,  to  have  forty  for  twenty,  if  one  was  alive  at  a  future  day,  would  not  be 
usury  :  Cro.  Eliz.  642,  Button  v.  Downliam :  and  in  1  Lut.  470,  notice  is 
taken  *of  its  appearing  that  both  principal  and  interest  was  at  hazard.  The 
present  case  is  fully  before  the  Court,  and  proper  for  the  exercise  of  their 
judgment.  To  say  it  is  usury,  the  Court  must  be  convinced  that  it  was  the 
design  of  the  defendant  to  make  a  loan  of  this,  and  to  secure  exorbitant  profit 
for  it,  and  calculated  as  a  shift  to  evade  the  statute.  But  I  cannot  think, 
either  from  the  evidence  or  the  answer  of  the  defendant,  that  it  was  the 
scheme,  or  even  in  contemplation  of  the  party.     It  appears  a  mere  wager 
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r  *4r'^1  ^^^^^  ^^  *^^  *^^  should  outlive  the  *other.  The  £5000  was  actually 
advanced,  not  colorably  :  therefore,  none  of  the  cases  cited  prove  this 
to  be  within  the  Statutes  of  Usury,  or  warrant  the  Court  to  declare  it  void 
thereon.  The  word  "  lend/'  on  which  some  stress  was  laid,  concludes  nothing. 
Every  advancement  of  money  on  bottomry  is  a  loan,  and  it  was  properly 
observed  to  be  called  so  in  the  acts  of  Parliament ;  but  it  is  the  nature  of  the 
agreement  and  intent  of  the  parties  into  which  the  Court  must  look  to  deter- 
mine the  question.  Cro.  Eliz.  642,  puts  it  entirely  on  the  question,  whether 
it  was  the  intent  of  the  parties  to  be  a  wager  or  a  loan  at  interest.  So  in  Mo. 
398,  it  has  been  argued,  that  lending  money  on  bottomry,  when  more  is  taken 
then  the  legal  interest,  is  grounded  on  the  consideration  of  the  profit  to  trade  j 
and,  therefore,  it  is  said  not  to  be  applicable.  That  certainly  has  been  one 
reason  why  so  large  a  profit  for  the  use  of  money  has  been  allowed  in  that  in- 
stance ;  but  the  general  reason  has  been,  the  not  coming  within  the  intent  of 
the  statute ;  for,  if  it  had,  the  Court  could  not  depart  from  it :  but  the  hazard 
the  lender  runs,  of  never  seeing  a  penny  of  his  principal,  or  any  of  the  interest, 
takes  it  out  thereof;  and  that  holds  as  strong  in  the  present  case;  and  is  so 
laid  down  in  general,  where  the  principal  and  interest  is  in  hazard  :  1  Sho.  8, 
Mason  v.  Ahdy  :  and  in  Sid.  27,  a  diversity  is  taken  between  a  bargain  and 
a  loan,  whether  a  hazard,  or  not,  is  considered  as  the  rule  for  determining 
whether  a  bargain  or  loan.  I  am  of  opinion  therefore,  this  bond  does  not 
come  within  the  Statutes  of  Usury,  and  cannot  be  declared  void  at  law  thereon. 
On  the  next  question,  as  the  advice  I  shall  ofi"er  will  be  grounded  entirely 
on  what  was  done  by  Mr.  Spencer  after  the  death  of  the  duchess,  was  I  to 
suppose,  for  argument's  sake,  the  plaintiffs  were  entitled  to  the  relief  prayed, 
I  shall  offer  nothing  as  a  determination  of  that  branch  of  this  case,  though  it 
may  not  be  improper  to  throw  out  something  in  general.  I  see  no  reason  to 
quarrel  with  the  principal  cases  cited  as  the  ground  for  the  interposition  of  a 
r  *4-fi^1  ^^^^^  ^^  equity.  On  the  contrary,  I  cannot  help  *declaring  I  concur 
with  those  determinations,  and  do  not  mean  in  the  least  to  abate  the 
force  of  them.  In  the  present  case  there  are  certainly  many  circumstances 
that  cast  a  favorable  light  on  the  defendant's  part  of  the  transaction.  He 
does  not  appear  to  be  a  person  having  an  intent  of  fraud.  The  scheme^  moved 
not  from  him,  but  from  Mr.  Spencer,  on  whose  own  terms  the  money  was 
advanced  without  any  haggling  on  the  part  of  the  defendant,  after  it  was  re- 
fused by  others  as  not  a  desirable  contract  on  the  calculation  of  chances.  Not 
that  the  hands  of  the  Court  are  tied  up  from  relief  from  the  want  of  fraud  or 
imposition.  I  have  no  jealousy  of  anything  of  that  in  this  case.  Yet  cases 
may  be  wherein  this  Court  would  interpose  to  prevent  improvident  persons 
from  spending  or  ruining  their  estates  before  they  come  to  them,  though  no 
proof  of  actual  fraud  or  imposition  ;  which  is  agreeable  to  the  saying  of  Lord 
Jefferies,  in  Berny  v.  Plttj^  when  he  reversed  Lord  North's  decree.     So  it 

1  See  also  Townsend  v.  Lowfield,  Belt's  Supp.  to  Yes.  31.     But  it  seems  such  a  cir- 
cumstance ought  to  have  little  weight:  Evans  v.  Chesshire,  Belt's  Supp.  to  Ves.  300,  306. 
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was  considered  in  Twistleton  v.  Griffith,^  and  in  Curwyn  v.  MilnerJ^  The 
necessity  must  be  seen  by  every  wise  and  considerate  person.  The  Courts 
keep  a  strict  hand  over  these  agreements,  which  must,  indeed,  all  stand  on 
their  own  particular  circumstances ;  and,  perhaps,  it  is  not  advisible  to  lay 
down  any  general  rule  about  them,  or  more  than  is  necessary  to  the  relief  in 
each  particular  case. 

Therefore,  without  offering  any  advice  on  the  bond  in  1738,  abstracted 
from  the  subsequent  transaction,  I  will  proceed  to  the  third  question ;  upon 
which  I  am  of  opinion,  that  the  plaintiffs  are  entitled  to  no  other  relief  against 
the  bond  and  judgment  in  1744,  but,  as  to  the  penalty,  on  payment  of  what 
remains  due,  and  the  interest  from  the  death  of  the  grandmother :  and  though 
I  have  given  no  opinion  upon  the  former  part  of  the  transaction,  yet  I  must  take 
up  this,  as  considering  the  plaintiffs  entitled  to  the  relief  prayed,  as  the  case 
stood  on  the  first  agreement.  And  here  it  is  not  improper  to  take  a  short  view 
of  the  different  situation  in  which  Mr.  Spencer  appears  in  1744,  from  what  he 
was  in  1738.  When  the  first  bond  *was  given,  he  was,  notwithstand-  r*_if^4-j 
ing  a  large  income,  involved  in  great  difficulty  for  want  of  money  to 
pay  creditors,  casting  about  every  way  for  a  present  supply,  and  suffering 
dangerous  schemes  to  be  privately  hawked  about,  fearful  lest  it  should  come 
to  his  grandmother's  ears  that  he  was  mortgaging  his  expectations  from  her. 
It  is  not  very  clear  who  took  the  first  step  towlard  the  new  engagement  after 
her  death  ;  the  bond  was  not  given  until  near  two  months  afterwards,  though 
dated  the  next  day  after,  in  order  that  it  might  carry  interest  from  thence. 
But  supposing  the  defendant  had  called  on  Mr.  Spencer  for  his  money  before 
the  31st  of  October,  (which,  from  his  genteel  behavior  in  other  parts,  I  can 
hardly  think  he  did,)  yet  there  is  no  circumstance  of  force  on  Mr.  Spencer; 
and  the  security  then  standing  out  against  him,  was  only  a  bond  for  pay- 
ment of  the  money,  not  a  judgment  on  which  immediate  execution  could  be 
sued ;  which  bond  would  have  given  him  time  enough  to  turn  himself  about, 
before  he  would  be  under  a  necessity  to  be  exposed  to  an  execution.  It  appears 
to  be  his  fixed  design,  after  her  death,  to  pay  off  the  whole  as  fast  as  he  could, 
and  that  with  a  preference  to  the  defendant,  who,  he  said,  had  treated  him 
like  a  gentleman.  The  defendant  declared  he  would  not  press  him  for  his 
money,  although  he  should  be  glad  to  have  it ;  and  Mr.  Spencer  executed  the 
bond  and  warrant  of  attorney  freely  and  voluntarily,  and  well  pleased  there- 
with. It  may  be  said  that  all  this  proceeded  from  his  not  being  apprised  that 
there  could  be  relief  in  equity  against  the  first  bond.  In  Cole  v.  Gibbons,'^ 
the  bill  for  relief  and  the  answer,  were  both  read  to  the  party,  and  yet  the 
assignment  was  confirmed ;  which  circumstance,  greatly  weighing  with  Lord 
Talbot,  is  not  wanting  in  the  present  case ;  it  is  what  the  defendant  himself 
may  make  use  of  on  his  part,  and  it  will  be  evidence  for  him,  viz.,  that  he 
answered  to  the  manager  of  Mr.  Spencer  that  he  doubted  whether  the  security 
would  be  good,  and  therefore  only  desired  a  note  or  memorandum ;  so  that, 
from  this  doubt  of  the  defendant,  Mr.  Spencer  was  apprised  of  the  possibility 

1  1  P.  Wins.  310.  2  3  p,  ^ujg   293,  n.  3  3  p.  Wms.  290. 
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r*4651  ^^  ^^^^6^  ^G  had,  if  he  applied  *to  a  court  of  equity;  which  shows  he 
acted  with  liis  eyes  open  in  this  article  of  confirmation — that  it  was 
not  a  sudden,  but  deliberate  act,  and  agreeable  to  that  frame  of  mind  he  con- 
tinued in  to  his  death,  as  appears  from  his  subsequent  letters. 

Contracts  of  post  obits  are  to  be  discouraged;  and  though  the  relief  is  not 
granted  in  the  present  case,  yet  should  the  Court  hold  a  strict  hand  over  these 
sort  of  contracts.  How  this  would  be  in  the  case  of  a  young  heir  under 
parental  authority  I  do  not  say.  It  may  be  improper  to  forejudge  such  a 
cause ;  but  inconvenience  there  can  be  none  in  the  determination  of  this.  Yet, 
in  giving  my  opinion  and  advice  in  this  very  particular  case  against  relieving 
the  plaintiffs,  I  am  far  from  blaming  the  plaintiffs,  who  are  trustees  for  the 
infant,  for  submitting  the  case  to  the  consideration  of  the  Court,  which  I 
think  very  rightly  done. 

Lee,  C.  J. — Thej^^'s^  point  is,  whether,  on  the  evidence  before  the  Court 
relating  to  this  transaction,  there  is  sufficient  appearing  to  determine  this  con- 
tract to  be  usurious.  As  to  the  nature  of  usury,  considering  it  at  common 
law,  or  in  the  law  of  nature,  or  Divine  law,  or  the  civil  law  of  other  countries, 
(of  which  there  is  a  large  account  in  Pal.  291,)  it  is  unnecessary  to  spend 
time  on  that  subject,  because  the  idea  of  usury  is  fully  settled  in  this  country 
by  the  legislature,  which  has  made  use  of  all  the  words  the  language  could 
furnish  to  prevent  taking  more  than  the  legal  interest,  in  which  usury  con- 
sists; and,  to  attain  this  end,  the  borrower  is  at  liberty  to  disclose  every  cir- 
cumstance in  his  contract,  that  it  might  appear  whether  there  was  any  shift,  &c. 
It  appears,  by  2  And.  15,  and  Mason  v.  Abdy,  Carth.  67,  where  the  differ- 
ence is  taken  and  settled,  that,  where  the  hazard  of  losing  the  principal  is  but 
a  colorable  contingency,  the  agreement  is  usurious ;  but  where  the  contingency 
is  real  and  forcible,  it  is  otherwise.  I  think  that  is  the  material  consideration 
and  the  substantial  and  true  reason  that  bottomry  bonds  are  not  considered  as 
usurious  on  the  *construction  of  the  statute  itself,  there  not  being 
L  -^  words  in  the  statute  to  reach  bottomry  bonds  when  they  run  a  despe- 

rate contingency  of  winds,  seas,  and  enemies,  the  reasons  touching  trade  not 
being  the  true  reasons,  although  they  might  be  inducements  to  Courts  to  con- 
strue the  statutes  in  a  favorable  way.  So,  if  on  advancement  of  money  by 
way  of  loan,  the  lender  will,  by  an  agreement  between  the  parties,  in  what- 
ever manner  formed,  have  the  repayment  of  the  principal,  with  profit  exceed- 
ing the  legal  interest ;  that  will  be  corrupt  within  the  Statute  of  Usury.  If, 
therefore,  two  persons  speaking  together,  one  desire  £100,  and  for  the  loan 
will  give  more  than  the  law  allows,  and  for  evasion  of  the  statute  a  practice  is 
invented  that  the  borrower  shall  grant  to  the  lender  £30  per  annum  for  so 
many  years,  this  practice  is  within  the  statute,  and  will  be  usury,  although 
the  lender  never  has  his  £100  again ;  for  by  this  bargain  by  way  of  loan  he 
has  full  satisfaction  for  his  £100,  and  more  profit  than  the  law  allows;  which 
is  1  Bui.  36,  which  brings  the  present  case  to  the  single  consideration,  whe- 
ther the  hazard  the  defendant  ran  of  losing  the  whole  principal,  without  satis- 
faction for  the  money  advanced,  was  not  a  real  hazard,  which  might  require 
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a  reward  beyond  the  legal  and  common  interest;  and  where  that  is  the  case, 
it  appears,  from  all  the  authorities,  that  all  bottoms  on  this  in  Courts  of  law — 
that  it  is  always  thought,  where  the  profit  the  lender  is  to  have  is  as  a  reward 
for  the  hazard  he  is  subject  to,  and  not  for  the  forbearance  of  the  day  of  pay- 
ment, (which  are  the  words  of  the  statute,)  they  are  not  usurious.  In  Molloy, 
314,  317,  it  appears  these  real  contingencies  are  not  within  the  Statutes  of 
Usury  on  this  foundation. 

But,  on  the  second  point,  I  think  it  will  be  well  worth  the  consideration  of- 
a  court  of  equity  whether  they  will  not  interpose  in  case  of  these  hazardous 
bargains  to  pay  double  so  as  to  prevent  the  lenders  going  away  with  such  an 
exorbitant  gain.  It  is  difficult  to  form  any  general  rule  that  can  meet  every 
case  of  this  kind  that  may  happen ;  but  they  must  in  general  be  governed  by 
the  *circumstances  in  each  case  :  only  this  may  be  always  proper  to  be  ^ .  ^^-, 
attended  to,  as  far  as  may  be,  to  bring  all  contracts  that  are  in  nature  *-  -1 
of  loans  to  that  mean  prescribed  by  Parliament,  that  none  take  more  than  the 
legal  interest ;  and  by  the  cases  cited  and  stated  in  courts  of  equity,  it  appears 
they  have  used  a  sagacious  attention  to  discover  whether  there  is  any  fraud 
expressed,  or,  from  the  nature  of  the  transaction  or  person  concerned,  any- 
thing carrying  on  the  face  of  it  an  appearance  of  imposition ;  as,  in  the  case 
of  young  heirs,  &c.,  a  court  of  equity  has  disabled  from  taking  advantage 
thereof,  and  interposed  to  prevent  unconscionable  bargains.  That,  therefore, 
is  a  matter  worth  the  regard  of  a  court  of  equity,  so  as  to  prevent  all  trade  of 
this  sort,  such  as  is  called  Jewish  interest,  which  seems  a  malum  conusable 
at  common  law. 

What  has  been  done  by  Mr.  Spencer,  after  the  death  of  the  duchess,  pre- 
vents the  Court  from  entering  minutely  into  the  consideration  of  the  first  con- 
tract; for  any  objections  thereto  are  taken  away  by  himself,  in  whose  place 
the  plaintifis  stand.  The  first  contract,  surely,  might  recover  strength,  and  be 
validated  by  the  intervention  of  a  new  case  that  was  fit  to  create  a  right.  If 
he  was  under  apprehensions  of  his  grandmother  when  the  first  security  was 
given,  yet  they  were  at  an  end  at  the  last.  If  he  was  an  infant  when  he  gave 
the  first  bond,  the  contract  would  be  voidable  as  to  him ;  but  if,  when  of  full 
age,  he  gave  a  new  bond,  it  would  be  good  against  him.  In  the  case  in  Dom. 
136,  called  the  Macedonian  decree,  it  is  said,  that  if  any  creditor  lent  money 
for  a  just  and  reasonable  cause,  sufficient  to  support  the  equity  of  the  obliga- 
tion, it  was,  by  a  favorable  interpretation  of  the  decree  of  the  senate,  excepted 
from  the  general  prohibition,  according  to  the  quality  of  the  use  to  which  the 
money  was  put.  The  defendant  has  this  exception  in  his  favor — the  use  of 
his  money  being  to  pay  just  debts  to  tradesmen  ;  for  if  these  contracts  are  to 
be  set  aside  upon  the  hatred  to  the  creditor  who  has  made  an  improper  loan, 
yet  that  imputation  is  taken  away  :  and  even  in  the  case  of  a  son,  if  the  father 
approves  or  ratifies  the  obligation  by  paying  part,  or  the  *son  acquits  ^ ^AQQr\ 
it  himself,  it  cannot  be  revoked  :  Dom.  137,  138,  in  his  observations 
upon  that  decree.  But  it  is  said,  that  though  Mr.  Spencer  was  not  under  the 
same  difficulty  when  he  gave  this  new  security  as  at  the  giving  the  first  bond, 
yet  he  was  a  debtor  then  to  the  defendant,  and  liable  to  be  called  on  by  lega 
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proceeding ;  but  that  cannot  be  a  reason  to  set  aside  this  deliberate  act  of  Mr. 
Spencer,  against  whom  there  was  then  no  process,  but  a  readiness  in  his  cred- 
itor to  take  paper  security  instead  of  money,  which  he  had  a  right  to.  I  rely 
on  3  P.  Wms.  290,^  as  a  stronger  case  than  tliis,  being  a  deliberate  act  con- 
firming an  unreasonable  bargain  when  the  party  was  fully  informed  of  every- 
thing, and  under  no  surprise :  that  made  it  good.  In  Cann  v.  Cann,  1  P. 
"VYms.  727,  Lord  Macclesfield  says,  there  is  no  color  to  set  aside  a  release 
which  the  maker  had  a  right  to  make,  and  was  not  ignorant  of  his  right,  and 
that  solemn  conveyances  are  not  slightly  to  be  blown  over.  I  entirely  concur, 
therefore,  in  opinion. 

Lord  Chancellor  Hardwicke. — Before  I  proceed  to  give  my  own  opinion 
in  this  case,  I  must  take  notice  that  Lord  Chief  Justice  Willes  has  signified  to 
me  his  entire  concurrence  on  these  three  points. 

Next,  that  the  great  and  able  assistance  I  have  had  in  this  case  has  made 
my  task  extremely  easy;  and,  as  I  concur  in  the  decree  I  am  advised  to  make, 
the  great  pains  taken  in  clearing  up  and  considering  the  points  might  have 
excused  me  from  taking  up  any  time.  One  thing  I  ought  to  say  in  the  out- 
set— that  if  I  could  have  foreseen  upon  what  particular  point  the  judgment  in 
this  case  would  fundamentally  turn,  I  should  have  spared  the  judges  the 
trouble  of  this  attendance.  As  three  points  have  been  properly  made  at  the 
Bar,  it  is  necessary  to  say  something  to  each. 

The  first  is  a  mere  question  of  law  upon  the  Statutes  of  Usury^  and  on  the 
rules  of  law,  and  the  same  as  in  a  court  of  law,  if  an  action  had  been  brought 
on  the  bond,  and  the  whole  matter  had  been  disclosed  in  special  pleading. 
r  *4rQ1  ^^^  ^  ^^^  QYQB.  now  a  doubt  concerning  it,  I  should  have  held  myself 
bound  by  the  opinion  of  the  judges,  as  a  matter  within  their  conu- 
sance, in  like  manner  as  if  I  had  sent  this  to  be  tried  at  law ;  in  which  case 
the  Court  always  decrees  consequentially  to  the  trial.  But  I  have  no  doubt 
about  it,  and  concur  in  opinion.  This  question  was  labored  by  the  plaintifi''s 
counsel ;  many  authorities  cited  ;  strong  inferences  made  by  them.  I  do  not 
intend  to  go  through  them ;  but  contracts  on  contingency  are  to  be  distinguished 
plainly,  for  a  wager  on  chance  is  not  within  the  statute,  because  no  loan.  But 
if  there  is  a  loan  of  money,  with  an  agreement  to  receive  back  more  than  the 
principal  and  legal  interest  in  any  event,  there,  though  a  contingency  is  thrown 
in,  on  which  the  whole  principal  and  interest  may  be  lost  by  possibility,  it  is 
usurious,  and  contrary  to  the  statute.  On  this  it  was  insisted  for  the  plain_ 
tiffs.  I  will  not  now  enter  into  a  critical  dispute  how  far  any  such  contract^ 
where,  by  the  falling  out  of  the  contingency  one  way  or  other,  the  money  may 
be  lost,  is  in  strictness  a  loan.  The  civil  law  has  very  nice  and  refined  dis- 
tinctions upon  this;  "  commodatum''  and  ^^mutuatum"  are  there  technical 
terms  for  a  loan.  By  the  first  was  meant,  where  the  things  lent  were  to  be 
restored  in  specie  ;  by  the  second,  where  in  genere  only  :  but  in  both  the  things 

1  Cole  V.  Gibbons. 

2  The  laws  against  usury  are  now  abolished.     See  17  &  18  Vict.  c.  90. 
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were  to  be  restored  in  all  events,  and  nothing  was  to  be  paid  for  the  use  or 
hire;  which,  when  it  was  so,  was  "locatum'^  and  " conductum/^  by  the  Ko- 
man  lawyers,  under  which,  perhaps,  all  our  laws  would  strictly  come.  But 
these  minut|  distinctions  upon  loans  are  not  adopted  by  us ;  but  we  mix  and 
confound  their  "  commodatum'^  and  ^^mutuatum,"  as  appears  in  an  action 
upon  a  loan,  which  takes  in  both.  So,  though  interest  is  to  be  paid  for  it,  it 
is  with  us  still  a  loan  :  so,  though  money  is  to  be  advanced  upon  a  risk,  which 
upon  a  contingency  may  be  totally  lost,  it  is  still  a  loan  of  money ;  and  all  the- 
books  treating  of  bottomry  call  it  money  lent  on  bottomry.  Besides,  this  is 
plain  by  the  express  words  of  the  stat.  11  Hen.  7,  c.  8,  which  shows  they 
understood  that  an  adventure  might  be  inserted  in  a  *contract  of  a  j.  ^(tj^^A-i 
loan ;  and  it  is  observable  that  this,  if  real  and  fair,  exempted  it  from 
the  laws  of  usury ;  though  at  that  time  all  kind  of  usury,  or  taking  interest, 
was  unlawful.  By  the  law  of  England,  therefore,  the  insertion  of  a  contin- 
gency will  not  of  itself  prevent  a  contract  being  a  loan.  Consider  the  result 
of  the  cases  cited  on  the  Statutes  of  Usury,  which  I  will  not  repeat,  but  only 
deduce  proper  and  natural  inferences  from  them.  First,  if  there  is  a  loan  on 
contingency,  in  consideration  whereof  a  higher  interest  than  the  law  allows  is 
contracted  for  forbearance,  if  the  risk  goes  only  to  the  interest  or  premium, 
and  not  to  the  principal  also,  though  real  and  substantial  risk  is  inserted,  it  is 
contrary  to  the  statute,  because  the  money  lentV  is  not  in  hazard,  but  safe  in 
all  events;  and  no  regard  is  then  had  whether  the  contingency  is  real  or 
colorable,  as  appears  from  what  Doddridge,  J.,  says  in  Roberts  v.  Trenayne-^ 
who,  by  the  way,  takes  it  for  granted  that  such  a  loan  may  be  with  us  on  con- 
tingency. Next,  if  the  contingency  extends  to  both,  and  there  is  a  higher 
rate  than  the  law  allows,  regard  is  had,  whether  a  bona  fide  risk  is  created  by 
the  contingency,  or  whether  only  colorable ;  for,  if  so,  courts  of  law  hold  it 
contrary  to  the  statute,  because  it  is  an  evasion  to  get  out  of  the  statute,  which 
is  prohibited  by  the  law  itself:  Clayton^  s  case,  5  Co.  70;  and  in  the  case  put 
by  Popham  in  Burton's  case^  immediately  preceding.  So  in  Mason  v.  Ahdy. 
But  where  the  contingency  has  extended  to  principal  and  interest  both,  and 
not  colorable  only,  but  a  fair  and  substantial  risk  is  created  of  the  whole,  it 
takes  it  out  of  the  statute :  though  called  a  loan,  it  is  considered  as  a  bargain 
on  chance,  and  differs  little  from  a  wager.  On  this  depends  the  case  of 
bottomry;  for  I  agree,  that  the  approving  thereof  is  from  their  being  fair 
contracts  on  a  real  hazard,  and  not  that  they  concern  trade ;  though  trade  and 
commerce  is  taken  into  consideration,  but  not  alone  relied  on  to  support  usury, 
for  that  cannot  be.  The  plaintiff's  counsel  object  to  this,  by  laying  stress  on 
certain  expressions  and  dictums  of  judges  in  some  cases,  that  there  must  be  no 
*transaction  or  communication  of  borrowing  and  lending;  and  care  r*47ii 
must  be  taken  that  there  be  no  such  :  and,  therefore,  as  the  first  pro- 
posal in  the  present  case  was  to  borrow  money  on  a  contract  to  pay  two  for 
one,  it  is  usurious,  notwithstanding  the  contingency  thrown  in.  A  very  right 
answer  has  been  already  given,  that  courts  of  justice  are  to  regard  the  sub- 

1  2  Roll.  47 ;  Cro.  Jac.  508.  2  5  Co.  68. 
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stance  of  things  on  a  contract,  and  not  mere  words,  which  might  be  inaccu- 
rately used  by  the  parties  in  private  dealing.  But  another  answer  may  be  given 
— that  in  the  most  accurate  books  these  expressions  are  applied  to  cases  arising 
on  purchase  of  an  annuity,  or  sale  of  goods  and  merchandise,  at  a  premium  or 
advanced  profit  beyond  the  rate  of  legal  interest;  in  which  cases  these  expres- 
sions are  properly  applicable,  but  cannot  be  so  to  loans  on  contingency — that 
is,  a  fair,  real  contingency ;  for  there,  from  the  nature  of  the  thing,  the  com- 
munication must  be  about  a  borrowing  and  lending,  as  is  plain  from  the  case 
of  bottomry;  and  the  case  put  by  Doddridge,  J.,  in  terms,  is  of  lending 
£100,  &c.,  upon  a  casualty  :  if  it  goes  to  the  interest  only,  and  not  the  principal, 
it  is  usury ;  which  he  clears  by  the  case  of  bottomry.  The  very  stating  of  the 
case  on  the  purchase  of  an  annuity  or  sale  of  goods  proves  the  truth  of  this. 
An  annuity  may  be  purchased  at  as  low  a  rate  as  you  can,  provided  it  was  the 
original  negotiation  to  purchase  and  sell  an  annuity;  but  if  the  treaty  began 
about  borrowing  and  lending,  and  ends  in  the  purchase  of  an  annuity,  it  is 
evident  that  it  was  only  a  method  or  contrivance  to  split  the  payment  of  the 
principal  and  usurious  interest  into  several  instalments,  and  consequently  that 
it  was  a  shift;  which  is  Fuller^ s  case,  and  TanfielcVs  case,  4  Leon.  &  Noy. 
151,  which  I  take  to  have  been  on  the  same  deed  as  that  in  1  Brownlow.  So, 
in  the  sale  of  goods  or  merchandise,  it  is  lawful  to  sell  as  dear  as  you  can,  on 
a  clear  bargain  by  the  way  of  sale ;  but  if  it  is  first  proposed  to  borrow, 
and  afterwards  to  sell  goods  beyond  the  market,  this  is  usurious ;  of  which 
there  are  two  cases  in  Mo.  397.  The  very  putting  these  cases  shows  how 
proper  and  forcible  those  expressions  of  the  judges  before  mentioned  are, 
r*4791  *^^^^  \JiBQ^  in  the  purchase  of  an  annuity  and  sale  of  goods;  but 
how  improper  when  thrown  out  in  cases  of  loans  of  money  on  contin- 
gency. 

The  second  question  is,  supposing  the  first  contract  to  be  valid  in  law, 
whether  it  was  contrary  to  conscience,  and  to  be  relieved  against  in  this  Court 
upon  any  head  or  principle  of  equity.  I  will  follow  the  prudent  example  of 
not  giving  any  direct  and  conclusive  opinion.  As  it  would  be  unnecessary,  it 
is  the  safest  not  to  do  it ;  yet  it  has  been  made  necessary  to  say  something  on 
it.  It  cannot  be  said  that  such  contracts  deserve  to  be  encouraged,  for  they 
generally  proceed  from  excessive  prodigality  on  one  hand,  and  extortion  on 
the  other,  which  are  vitia  temporis,  and  pernicious  in  their  consequences ;  and 
then  it  is  the  duty  of  a  court,  if  it  can,  to  restrain  them. 

This  Court  has  an  undoubted  jurisdiction  to  relieve  against  every  species 
of  fraud. 

First,  then,  fraud,  which  is  dolus  malus,  may  be  actual,  arising  from  facts 
and  circumstances  of  imposition ;  which  is  the  plainest  case. 

Secondly,  it  may  be  apparent  from  the  intrinsic  nature  and  subject  of  the 
bargain  itself,  such  as  no  man  in  his  senses,  and  not  under  delusion,  would 
make  on  the  one  hand,  and  as  no  honest  and  fair  man  would  accept  on  the 
other,  which  are  unequitable  and  unconscientious  bargains;  and  of  such  even 
the  common  law  has  taken  notice  :  for  which,  if  it  would  not  look  a  little 
ludicrous,  might  be  cited  James  v.  Morgan,  1  Lev.  111. 
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A  third  kind  of  fraud  is,  which  may  be  presumed  from  the  circumstances 
and  condition  of  the  parties  contracting;  and  this  goes  farther  than  the  rule 
of  law,  which  is,  that  it  must  be  proved,  not  presumed  :  but  it  is  wisely 
established  in  this  Court  to  prevent  taking  surreptitious  advantage  of  the 
weakness  or  necessity  of  another,  which  knowingly  to  do  is  equally  against 
conscience  as  to  take  advantage  of  his  ignorance ;  a  person  is  equally  unable 
to  judge  for  himself  in  one  as  the  other. 

A  fourth  kind  of  fraud  may  be  collected  or  inferred,  in  *the  con-  • 

sideration  of  this  Court,  from  the  nature  and  circumstances  of  the  L  -1 

transaction,  as  being  an  imposition  and  deceit  on  the  other  persons  not  parties 
to  the  fraudulent  agreement.  It  may  sound  odd,  that  an  agreement  may  be 
infected  by  being  a  deceit  on  others  not  parties ;  but  such  there  are,  and 
against  such  there  has  been  relief.  Of  this  kind  have  been  marriage-brocage 
contracts,  neither  of  the  parties  herein  being  deceived;  but  they  tend  neces- 
sarily to  the  deceit  on  one  party  to  the  marriage,  or  of  the  parent,  or  of  the 
friend.  So,  in  a  clandestine  private  agreement  to  return  part  of  the  portion 
of  the  wife,  or  provision  stipulated  for  the  husband,  to  the  parent  or  guardian. 
In  most  of  these  cases  it  is  done  with  their  eyes  open,  and  knowing  what  they 
do ;  but,  if  there  is  fraud  therein,  the  Court  holds  it  infected  thereby,  and  re- 
lieves. So,  where  a  debtor  enters  into  a  deed  of  composition  with  his  credi- 
tors for  10s.  in  the  pound,  or  any  other  rate,  attended  with  a  proviso  that  all 
creditors  executed  this  within  a  certain  period,  if  the  debtor  privately  agrees 
with  one  creditor,  to  induce  him  to  sign  this  deed,  that  he  will  pay,  or  secure 
a  greater  sum  in  respect  of  his  particular  debt  —in  this  there  can  be  no  par- 
ticular deceit  on  the  debtor  who  is  party  thereto,  but  it  tends  to  deceit  of  the 
other  creditors,  who  relied  on  an  equal  composition,  and  did  it  out  of  compas- 
sion to  the  debtor.  This  Court,  therefore,  relieves  against  all  such  underhand 
bargains.  So,  of  premiums  contracted  to  be  given  for  preferring  or  recom- 
mending to  a  public  office  or  employment :  none  of  the  parties  are  defrauded; 
but  the  persons  having  the  legal  appointment  of  these  offices  are  or  may  be 
deceived  thereby :  or  if  any  person,  agreeing  to  take  the  premium,  has  autho- 
rity to  appoint  the  officer,  it  tends  to  public  mischief,  by  introducing  an  un- 
worthy object  for  an  unworthy  consideration.  These  cases  show  what  courts  of 
equity  mean  when  they  profess  to  go  on  reasons  drawn  from  public  utility. 
To  weaken  the  force  of  such  reasons,  they  have  been  called  political  argu- 
ments, and  introducing  politics  into  the  decision  of  courts  of  justice.  This 
was  showing  the  thing  in  the  light  which  best  served  the  argument  for  the 
^defendant,  but  far  from  the  true  one,  if  the  word  "  politics"  is  taken 
in  the  common  acceptation ;  but  if  in  its  true  original  meaning,  it  L  ^ 

comprehends  everything  that  concerns  the  government  of  the  country,  of 
which  the  administration  of  justice  makes  a  considerable  part;  and  in  this 
sense  it  is  admitted  always.  To  apply  this :  thus  far,  and  in  this  .sense,  is  re- 
lief in  a  court  of  equity  founded  on  public  utility.  Particular  persons,  in  con- 
tracts, shall  not  only  transact  bona  fide  between  themselves,  but  shall  not 
transact  mala  fide  in  respect  of  other  persons  who  stand  in  such  a  relation  to 
either  as  to  be  affected  by  the  contract,  or  the  consequences  of  it ;  and  as  the 
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rest  of  mankind,  beside  the  parties  contracting,  are  concerned,  it  is  properly- 
said  to  be  governed  on  public  utility. 

The  last  head  of  fraud  on  which  there  has  been  relief  is  that  which  infects 
catching  bargains  with  heirs,  reversioners,  or  expectants,  in  the  life  of  the 
father,  &c.,  against  which  relief  always  extended.  These  have  been  generally 
mixed  cases,  compounded  of  all  or  several  species  of  fraud ;  there  being  some- 
times proof  of  actual  fraud,  which  is  always  decisive.  There  is  always  fraud 
presumed  or  inferred  from  the  circumstances  or  conditions  of  the  parties  con- 
tracting— weakness  on  one  side,  usury  on  the  other,  or  extortion  or  advantage 
taken  of  that  weakness.  There  has  been  always  an  appearance  of  fraud  from 
the  nature  of  the  bargain;  which  was  the  particular  ground  on  which  there 
was  relief  against  Pitt,  there  being  no  declaration  there  of  any  circumvention, 
as  appears  from  the  book,  but  merely  from  the  intrinsic  unconscionableness  of 
the  bargain.  In  most  of  these  cases  have  concurred  deceit  and  illusion  on 
other  persons  not  privy  to  the  fraudulent  agreement.  The  father,  ancestor,  or 
relation,  from  whom  was  the  expectation  of  the  estate,  has  been  kept  in  the 
dark ;  the  heir,  or  expectant,  has  been  kept  from  disclosing  his  circumstances, 
and  resorting  to  them  for  advice,  which  might  have  tended  to  his  relief,  and 
also  reformation :  this  misleads  the  ancestor,  who  has  been  seduced  to  leave 
his  estate,  not  to  his  heir  or  family,  *but  to  a  set  of  artful  persons, 
L         J  who  have  divided  the  spoil  beforehand. 

Consider  which  of  these  species  is  in  the  present  case.  There  is  no  color 
of  evidence  of  actual  fraud  in  the  defendant,  who  did  not  think  he  was  doing 
anything  immoral  or  unjust;  although,  if  the  declarations  of  Mr.  Spencer  can 
be  believed,  the  defendant  had  a  misgiving  how  far  it  could  be  held  good  in 
this  Court.  But  though  this  case  is  clearer  of  actual  fraud  than  almost  any 
that  has  come,  yet  several  things  are  insisted  on  for  the  plaintiffs — as  necessity 
on  one  side,  and  advantage  taken  of  it  on  the  other;  unconscionableness  in 
its  nature,  from  the  terms  of  paying  two  for  one,  in  case  of  the  death  of  an 
old  woman,  the  next  week  or  day ;  that  there  was  deceit  upon  her,  who  was 
in  loco  parentis,  from  whom  were  his  great  expectations.  This  was,  however, 
the  thing  intended.  I  admit,  also,  there  are  more  circumstances  alleged  on 
the  side  of  the  defendant,  to  weaken  and  take  off,  than  have  concurred  in 
most  cases  of  this  kind.  Mr.  Spencer  was  of  the  age  of  thirty  ;  possessed  of  a 
great  estate  of  his  own ;  not  weak  in  mind,  but  of  good  sense  and  parts — 
though  in  that  the  witnesses  differ.  If  it  was  necessary  to  give  an  opinion 
upon  this  point,  I  should  consider  the  weight  of  these  objections,  and  the 
answers  to  them ;  but  as  it  is  not,  I  will  only  consider  the  contingency  in- 
serted, which  was  to  cure  the  whole. 

I  would  not  have  it  thought  that  the  insertion  of  such  a  contingency  would 
in  every  case  sanctify  such  a  bargain.  Suppose  such  a  bargain  made  by  a  son 
in  the  life  of  his  father  or  grandfather,  on  whom  was  his  whole  dependency ; 
I  appeal  to  every  one,  what  the  consequence  of  it  would  be.  Whether  such 
a  contingency  is  inserted  or  not,  it  will  come  to  the  same  thing,  the  creditor 
knowing  the  fund  for  payment  must  depend  on  the  debtor  surviving  the  father 
or  grandfather,  whether  it  is  said  so  or  not;  and  therefore  I  have  always 
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thouglit  there  was  great  sense  in  what  Yernon  reports  to  be  said  by  the  Court 
in  Berny  v.  Pitt,  "  that  the  expressing  the  death  of  the  son  in  the  life  of  the 
father  makes  the  case  worse/' 

*I  have  not  mentioned  the  reasons  drawn  from  the  discouragement 
of  prodigality,  and  preventing  the  ruin  of  families — considerations  of  L  J 

weight,  and  ingredients  which  the  Court  has  often  very  wisely  taken  along 
with  them.  It  is  said,  for  the  defendant,  to  be  vain  and  wild  for  the  Court 
to  proceed  on  such  principles.  If  it  had  been  said  it  was  ineffectual  in  many 
instances,  I  should  have  agreed  thereto ;  but  I  cannot  hold  that  to  be  vain  and 
wild  which  the  law  of  all  countries,  and  all  wise  legislatures,  have  endeavored 
at  as  far  as  possible.  The  senate  and  law-makers  in  Rome  were  not  so  weak 
as  not  to  know,  that  a  law  to  restrain  prodigality,  to  prevent  a  son  running  in 
debt  in  the  life  of  his  father,  would  be  vain  in  many  cases ;  yet  they  made 
laws  to  this  purpose,  viz.,  the  Macedonian  decree,  already  mentioned ;  happy 
if  they  could  in  some  degree  prevent  it ;  est  aliquod  prodire  tenus. 

It  is  said  for  the  defendant,  that  this  would  be  to  assume  a  legislative 
authority,  and  that  several  Acts  of  Parliament  have  been  thought  necessary 
to  restrain  and  make  void  contracts  of  a  pernicious  tendency  to  the  public. 
What  can  be  properly  called  such  an  assuming  in  this  Court  I  utterly  dis- 
claim ;  but,  notwithstanding,  I  shall  not  be  afraid  to  exercise  a  jurisdiction  I 
find  established,  and  shall  adhere  to  precedents.  As  far,  therefore,  as  the 
Court  went  in  Berny  v.  Pitt,  in  Twistleton  v.  Griffith,  in  Curwyn  v.  Milner, 
and  the  opinion  of  Lord  Talbot  on  the  original  transaction  in  Cole  v.  Gibbons, 
so  far,  and  as  far  as  these  principles  do  naturally  and  justly  lead,  I  shall  not 
scruple  to  follow.  The  Acts  of  Parliament  instanced  will  be  found  to  be 
made,  (many  of  them,)  not  for  want  of  power  in  this  Court  to  give  relief  in 
many  of  these  contracts,  but  to  make  them  void  in  law,  to  give  the  party  a 
short  remedy  against  them. 

The  judgment  I  am  going  to  give  will  not  be  founded  upon  this  ;  but  I  have 
done  it  that  the  work  of  this  day  may  not  be  misunderstood,  or  precedents 
thought  to  be  shaken  :  not  that  this  establishes  such  a  contract  as  is  called 
fair,  like  killing  fairly  in  a  duel,  which  the  law  does  not  allow  as  an  excuse 
for  murder.  Junct  annuities  and  *post  obits  are  grown  into  traffic,  ^ 
which  ought  to  abate  of  its  fairness.  »-  -^ 

As  to  the  last  question,  of  the  subsequent  acts  of  Mr.  Spencer :  this  is  the 
point  on  which  the  determination  of  this  case  will  depend,  and  I  entirely  agree 
with  the  opinion  delivered  already.  Had  the  first  bond  been  void  by  the 
Statutes  of  Usury,  no  new  engagement  would  have  made  it  better ;  the  original 
would  have  infected  it.  But  if  a  man  is  fully  informed,  and  with  his  eyes 
open,  he  may  fairly  release  and  come  to  a  new  agreement,  and  bar  himself  of 
relief,  which  might  be  had  in  this  Court.  The  material  inquiry  is,  whether 
this  was  done,  after  full  information,  freely,  without  compulsion,  &c.;  and 
upon  the  best  consideration  of  the  evidence,  it  appears  to  be  so  done,  and  with 
fairness. 

First,  the  condition  of  the  necessity  of  Mr.  Spencer  was  over :  for  though 
he  had  no  power  over  the  capital  of  this  accession  of  estate,  yet  it  was  so  great 
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a  one,  that  little  more  than  one-third  of  a  yearns  income  would  have  paid  oiF 
the  whole.     If  that,  then,  be  a  state  of  necessity,  how  far  shall  it  be  carried  ? 

Then  the  state  of  expectancy  was  over  by  the  death  of  the  duchess,  and  also 
the  danger  of  her  coming  to  the  knowledge  of  his  conduct  and  circumstances, 
and  his  fear  of  offending  her,  which  was  the  principal  restraint  upon  him ;  so 
that  there  was  no  ancestor  or  relation  left  upon  whom  any  deceit  could  be  com- 
mitted in  consequence  of  any  new  agreement;  and  it  appears,  that,  before  this 
new  bond,  he  had  sufficient  notice  that  he  had  a  chance,  at  least,  that  he  might 
have  relief  in  equity,  from  the  defendant's  own  declaration  to  him  of  his  doubt 
#  whether  it  would  be  good. 

Lastly  J  there  was  no  impediment  against  his  seeking  relief  by  disclosing  the 
whole  case  at  that  time  in  a  court  of  justice. 

Under  these  circumstances  was  the  new  engagement,  without  any  fraud, 
contrivance,  or  surprise  to  draw  him  in,  which  operates  more  strongly  than  the 
r  *4781  ^^^^  ^^  confirmation  in  Cole  v.  Gibbons,  that  it  is  too  much  to  set  it 
*aside.  The  only  difference  to  distinguish  that  from  this  case  was, 
that  there  the  releasor  was  not  in  the  power  of  the  releasee  :  here  Mr.  Spencer 
was  debtor,^  and  his  creditor  might  immediately  have  distressed  him  by  an 
action  :  but  the  answer  is,  there  was  neither  an  attempt  nor  threat  to  bring  an 
action.  It  is  objected  further  for  the  plaintiffs,  that  Cole  v.  Gibbons  was  a 
single  case ;  and  there  are  several  precedents  in  which  such  new  security  and 
subsequent  transaction  was  not  sufficient  to  give  a  sanction  to  a  demand  of  this 
kind,  as  in  Lord  Ardglasse  v.  Muschamp  ;  but  the  circumstances  there  show 
it  not  to  be  at  all  applicable.  Then  the  confirmation  in  Wiseman  v.  Beah  was 
still  more  extraordinary ;  and  that  was  a  very  extraordinary  invention  of  Ser- 
jeant Philips,  of  a  bill  to  be  foreclosed  against  a  relief  in  equity.  In  both  those 
cases  the  original  transaction  was  grossly  fraudulent;  but  I  have  only  shown 
it  here  to  be  a  doubtful  object  of  relief  in  this  Court,  which  surely  is  the  most 
proper  case  of  all  others  to  put  an  end  to  by  a  new  engagement. 

On  the  whole,  therefore,  the  only  relief  is  that  which  I  am  advised  to  give 
against  the  penalty  of  the  last  bond. 

The  only  doubt  which  could  arise  on  this  is  as  to  costs,  to  which  the  defend- 
ant is  not  entitled.  The  plaintiffs  are  only  executors ;  they  had  a  probable 
cause  of  litigating  this  contract,  which  is  far  from  deserving  favor,  and  were 
in  the  right  to  submit  it  to  the  judgment  of  the  Court;  and  it  is  observable, 
that  in  Cole  v.  Gibbons,  which  was  on  this  point,  the  bill  was  dismissed  with- 
out costs,  and  no  costs  given  on  the  bill,  but,  on  the  contrary,  deducted.  There 
was,  indeed,  in  that  case,  no  penalty,  as  there  is  here ;  but  still  that  does  not 
take  away  the  discretion  of  this  Court  in  respect  of  costs,  according  to  the 
circumstances  of  the  case  :  and  there  are  several  cases  of  a  bond  with  a  penalty 
disputed,  where,  though  the  costs  at  law  will  undoubtedly  follow  the  demand, 
yet,  on  the  circumstances,  costs  in  this  Court  are  refused. 

Th<^refore,  let  it  be  referred  to  the  Master  to  take  an  ^account  of 


[*i79] 


the  principal  and  interest  due  on  the  bonds  of  1744,  and  the  judgment 
^  See  Fox  v.  Mackreth,  ante.  p.  123. 
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thereon,  and  to  tax  the  defendant  his  costs  at  law,  and  an  account  of  the  money 
paid  by  Mr.  Spencer  to  the  defendant;  and  let  that  first  be  applied  to  dis- 
charge the  interest,  and  then  to  sink  the  principal,  and  all  just  allowances  be 
made;  and,  on  payment  by  the  plaintiffs  to  the  defendant  of  what  is  found 
due,  let  the  defendant  deliver  up  the  bond  to  be  cancelled,  and  acknowledge 
satisfaction  on  the  judgment :  but  that  must  be  at  the  expense  of  the  plaintiffs. 
And,  if  the  plaintiffs  pay  what  is  so  found  due,  let  there  be  no  costs  in  this 
Court  on  either  side ;  but,  otherwise,  let  the  bill  be  dismissed  with  costs. 


Chestei'jield  v.  Janssen,  is  a  case  of  very  frequent  reference,  celebrated  alike 
for  the  able  arguments  of  the  counsel  on  both  sides,  and  for  the  opinions  of 
the  learned  judges  who  assisted  Lord  Hardwicke,  but  above  all  for  the  elaborate 
and  learned  judgment  of  Lord  Hardwicke  himself,  in  which  he  has  so  admir- 
ably classified  the  different  species  of  frauds  against  which  equity  will  give 
relief. 

It  is  proposed  in  this  note  to  consider  only  the  last  head  of  frauds  mentioned 
by  Lord  Hardwicke — viz.,  that  which  infects  catching  bargains  with  heirs, 
reversioners,  or  expectants.  ''These,"  observes  his  Lordship,  ''have  been 
generally  mixed  cases,  compounded  of  all  or  several  species  of  fraud,  there 
being  sometimes  proof  of  aqtual  fraud,  which  is  always  decisive.  There  is 
always  framd  2^resumcd  or  inferred  from  the  circumstances  or  conditions  of  the 
parties  contracting — weakness  on  the  one  side,  usury  on  the  other,  or  extortion 
or  advantage  taken  of  that  weakness.     There  has  been  always  an  appearance 

of  fraud  from  the  nature  of  the  bargain In  most  of  these  cases  have 

concurred  deceit  and  illusion  on  other  persons  not  privy  to  the  fraudulent 
agreement.  The  father,  ancestor,  or  relation,  from  whom  was  the  expectation 
of  the  estate,  has  been  kept  in  the  dark ;  the  heir  or  expectant  has  been  kept 
from  disclosing  his  circumstances,  and  resorting  to  them  for  advice,  which 
might  have  tended  to  his  relief,  and  also  reformation  :  this  misleads  the  ances- 
tor, who  has  been  seduced  to  leave  his  estate,  not  to  his  heir  or  family,  but  to 
a  set  of  artful  persons,  who  have  divided  the  spoil  beforehand.'^ 

^Before,  however,  entering  upon  this  important  subject,  it  may  be  r-  ^jcj^on-i 
remarked,  that  mere  inadequacy  of  price,  unless  it  be  the  result  of 
fraud,  surprise,  or  misrepresentation,  (Pickett  v.  Loggon,  14  Yes.  215;  Ee^- 
aell  V.  Sprye,  8  Hare,  222  ;  1  De  Gr.  Mac.  &  G.  660,)  is  not  a  sujBicient  ground 
to  set  aside  a  purchase  of  interests  in  possession,  but  the  inadequacy  may  be  so 
gross  as  to  be  of  itself  clear  evidence  of  fraud.  "  To  set  aside  a  conveyance,'* 
says  Lord  Thurlow,  "there  must  be  an  inequality  so  strong,  gross,  and  mani- 
fest, that  it  must  be  impossible  to  state  it  to  a  man  of  common  sense,  without 
producing  an  exclamation  at  the  inequality  of  it :''  Gwynne  v.  Ileaton,  1  Bro. 
C.  C.  8  :  and  see  James  v.  Morgan,  1  Lev.  Ill;  Stilwell  v.  Wilkins,  Jac. 
280;  Rice  v.  Gordon,  11  Beav.  265. 

But,  with  regard  to  expectants  and  reversioners,  the  authorities  clearly  show, 
even  in  the  absence  of  the  different  species  of  frauds  which,  as  before  observed, 
are  frequently  ingredients  in  such  transactions,  that  mere  inadequacy  of  price 
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is  a  sufficient  ground  for  rescinding  contracts  or  dealings  with  them  for  their 
expectancies  or  reversionary  interests.  Thus,  where  an  heir  borrows  money 
upon  a  post  obit  bond  or  otherwise  upon  a  mere  expectancy,  or  sells  it,  a  court 
of  equity  will  set  aside  the  transaction  if  it  is  unreasonable,  or  the  price  is 
inadequate :  (Jurwyn  v.  Milner,  3  P.  Wms.  293,  n. ;  Peacock  v.  Evans,  16 
Yes.  512. 

The  rule  is  also  applicable  where  the  expectancy  is  an  interest  in  remain- 
der, after  the  death  of  the  father  or  any  other  relation  :  Freeman  v.  Bishop,  2 
Atk.  39 ;  Barnard.  Ch.  Rep.  16.  Thus,  where  a  son,  tenant  in  tail  in  remain- 
der, has,  during  the  life  of  his  father,  sold  his  interest  in  the  estate  at  an  under- 
value, the  sale  has  been  set  aside.  See  JVott  v.  Hill,  1  Vern.  167  ;  2  Vern. 
27;  2  Ch.  Ca.  120;  2  Cox,  80,  cited;  Twistleton  v.  Griffith,  1  P.  Wms.  310. 
So,  likewise,  where  &,  reversioner  has  mortgaged  his  estate  or  has  granted  an 
annuity,  or  has  given  a  bond  or  other  security  for  the  payment  of  a  sum  of 
money  or  an  annuity  at  the  death  of  his  father,  the  transaction  will  be  set  aside 
if  it  appears  to  be  unreasonable,  or  the  price  inadequate :  Barny  v.  Beak,  2 
Ch.  Ca.  136;  Wiseman  v.  Beahe,  2  Vern.  121;  2  Freem.  Ill;  1  Eq.  Ca.  Ab. 
91 ;  Berny  v.  Pitt,  2  Vern.  14;  2  Swanst.  142,  n. ;  2  Ch.  Ca.  391;  2  Ch. 
Rep.  396;  1  P.  Wms.  312,  cited;  Gwynne  v.  Beaton,  1  Bro.  C.  C.  1 ;  Gow- 
land  V.  De  Faria,  17  Yes.  .20;  Evans  v.  Cheshire,  Belt's  Supp.  to  Yes.  300. 

Mr.  Swanston,  in  his  learned  note  to  Davis  v.  DuTce  of  Marlborough,  2 
Swanst.  140,  seems  to  think  that,  in  order  to  constitute  a  title  to  relief,  the 
reversioner  must  also  combine  the  character  of  heir;  and  he  observes,  "  that 
the  reversionary  interests,  the  sale  *of  which  had  been  rescinded  for 
L  ^  mere  inadequacy  of  price,  were  expectant  on  the  decease  of  a  parent 

or  other  lineal  ancestor  in  every  case  except  the  following: — Wiseman  y. 
Beahe,  2  Yern.  121;  2  Freem.  Ill;  1  Eq.  Ca.  Ab.  91 ;  Cole  v.  Gibbons,  3 
P.  Wms.  290,  (on  the  original  transaction  in  which,  unconfirmed.  Lord  Talbot 
considered  the  plaintiff  entitled  to  relief;)  Barnardiston  v.  Lingood,  2  Atk, 
133 ;  S.  C,  Barnard.  Ch.  Rep.  138 ;  Boives  v.  Heaps,  3  Y.  &  B.  117 ;— they 
were  expectant  on  the  decease  of  the  reversioner's  uncle,  and  in  Gould  v.  Oah- 
den,  4  Bro.  P.  C,  198,  Toml.  ed.,  on  the  decease  of  the  wife's  father.  But  in 
all  these  cases  the  sale  had  been  transacted  while  the  vendor  was  in  distress." 

In  nearly  all  these  cases,  it  is  true,  distress  actually  exists ;  but  the  modern 
authorities  show,  that,  as  distress  or  inequality  is  always  ^res2<me<i  to  exist, 
the  onus  lies  upon  the  person  dealing  with  a  reversioner  or  expectant,  even 
although  he  does  not  combine  the  character  of  heir,  to  show  that  the  transac- 
tion is  reasonable,  or  the  price  given  adequate,  (^GowlandY.  De  Faria,  17 
Yes.  70 ;  Woodroffe  v.  Allen,  1  Hay.  &  J.  73  ;  Bawtree  v.  Watson,  3  My.  & 
K.  339;  Edwards  v.  Broicne,  2  Coll.  100;  Sewell  v.  Walker,  12  Jur.  1041 ; 
Dames  v.  Cooper,  and  Cooper  v.  Jackson,  5  My.  &  Cr.  270 ;  Addis  v.  Camp- 
bell, 1  Beav.  258 ;  King  v.  Savery,  1  Sm.  &  Giff.  271;  5  H.  L.  Cas.  627 ; 
Edwards  Y.  Burt,  2  De  Gr.  Mac.  &  Gr.  55;  but  the  Court  will  sometimes 
direct  an  inquiry  as  to  the  value  :  Sugd.  Y.  &  P.  315,  11th  ed.) 

The  history  and  policy  of  the  doctrine  are  thus  clearly  commented  on  by 
Sir  J.  Leach,  Y.  C. ;  '^  At  law,  and  in  equity  also/'  observes  his  Honor, 
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^^  generally  speaking,  a  man  who  has  a  power  of  disposition  over  his  property, 
whether  he  sells  to  relieve  his  necessities,  or  to  provide  for  the  convenience 
of  his  family,  cannot  avoid  his  contract  upon  the  mere  ground  of  inadequacy 
of  price.  A  court  of  equity,  however,  will  relieve  expectant  heirs  and  rever- 
sioners from  disadvantageous  bargains.  In  the  earlier  cases  it  was  held  neces- 
sary to  show  that  undue  advantage  was  actually  taken  of  the  situation  of  such 
persons ;  but  in  more  modern  times  it  has  been  considered  not  only  that  those 
who  were  dealing  for  their  expectations,  but  those  who  were  dealing  for  vested- 
reversions  also,  were  so  exposed  to  imposition  and  hard  terms,  and  so  much 
in  the  power  of  those  with  whom  they  contracted,  that  it  was  a  fit  rule  of 
policy  to  impose,  upon  all  who  dealt  with  expectant  heirs  and  reversioners, 
the  onus  of  proving  that  they  had  paid  a  fair  price,  and  otherwise  to  undo 
their  bargains,  and  compel  a  re-conveyance  of  the  property  purchased.  The 
principle  and  the  policy  of  the  rule  may  both  be  equally  questionable.  ^  *4qo-i 
^Sellers  of  reversions  are  not  necessarily  in  the  power  of  those  with 
whom  they  contract,  and  are  not  necessarily  exposed  to  imposition  and  hard 
terms ;  and  persons  who  sell  their  expectations  and  reversions,  from  the  pres- 
sure of  distress,  are  thrown  by  the  rule  into  the  hands  of  those  who  are  likely 
to  take  advantage  of  their  situation ;  for  no  person  can  securely  deal  with 
them  :''  3  Madd.  235.  Lord  Thurlow,  however,  fully  approved  of  the  prin- 
ciple upon  which  sales  of  expectant  interests  by  heirs  are  set  aside.  ^^  For," 
observes  his  Lordship,  '^  there  is  a  policy  in  justice  protecting  the  persan  who 
has  an  expectancy,  and  reducing  him  to  the  situation  of  an  infant,  against  the 
effect  of  his  own  conduct.  The  heir  of  a  family,  dealing  for  an  expectancy  in 
that  family,  shall  be  distinguished  from  ordinary  cases  ;  and  an  unconscionable 
bargain  made  with  him  shall  not  only  be  looked  upon  as  oppressive  in  the 
particular  instance,  and  therefore  avoided,  but  as  pernicious  in  principle,  and 
therefore  repressed  :"  Gwynne  v.  Ileaton,  1  Bro.  C.  C.  9. 

In  all  these  cases  one  ground  for  setting  aside  such  dealings  exists  in  nearly 
the  same  degree,  viz.,  that  the  parties  do  not  meet  upon  equal  terms — there  is 
distress  on  one  side,  and  greediness  of  gain  on  the  other :  but,  where  the  re- 
versioner or  expectant  is  also  heir,  there  is  an  additional  reason  for  the  inter- 
position of  equity — ''  the  policy  of  the  nation  to  prevent  what  was  a  growing 
mischief  to  ancient  families,  that  of  seducing  an  heir  apparent  from  depend- 
ence on  his  ancestor,  who  probably  would  have  supported  him,  and,  by  feed- 
ing his  extravagances,  tempting  him,  in  his  father's  lifetime,  to  sell  the 
reversion  of  that  estate  which  was  settled  upon  him,  foreasmuch  as  this  tended 
to  the  manifest  ruin  of  families.''— Per  Lord  Talbot,  3  P.  Wms.  293.  And 
where  a  *nere  expectant  deals  with  his  expectancy,  a  fraud  is  committed  upon 
the  ancestor  or  person  from  whom  the  spes  successionis  is  entertained.  '^  A 
man,''  to  use  the  words  of  Mr.  Justice  Burnett,  in  the  principal  case,  '^may 
be  giving  his  estate  to  a  money-lender  instead  of  the  person  intended ;  and 
every  one  disguising  the  truth  from  a  man  who  has  a  right  to  the  truth  is 
wrong,  and  ought  not  to  be  encouraged )  and  by  this  delusion  he  gives  his 
estate  to  strangers,  when  he  thinks  he  is  giving  to  his  heir  or  relations,  and 
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when,  if  he  had  known  the  truth,  he  would  have  provided  for  that  heir  or  re- 
lation, so  as  to  prevent  his  beggaring  himself.'' 

It  may  be  here  mentioned,  that  a  fair  agreement  between  expectants  or 
heirs,  to  divide  the  property  which  may  be  left  between  them,  or  to  any  one 
of  them,  is  not  contrary  to  public  policy,  and  will  be  enforced  in  equity. 
r  *48^1  ^^^^)  *^^  *^^  leading  case  of  Becldcy  v.  Newland,  2  P.  "Wms.  182, 
the  plaintiff,  Beckley,  and  Sir  G-eorge  Newland,  who  had  married  two 
sisters,  the  presumptive  heirs  of  Mr.  Turgis,  a  very  rich  man,  entered  into 
articles  whereby  they  agreed,  that  whatsoever  should  be  by  will  left  to  either 
of  them  should  be  equally  divided  between  them.  Mr.'^urgis,  who  had  made 
and  revoked  several  wills,  at  length  made  a  will  in  favor  of  Sir  George  New- 
land,  whereby  he  left  a  great  personal  estate  to  Sir  George.  Upon  a  bill  being 
filed  by  Beckley  for  a  specific  performance  of  the  agreement,  it  was  objected, 
that  the  articles  to  divide  a  man's  estate  while  he  was  living,  and  to  share 
that  in  which  the  parties,  at  the  time  of  making  the  agreement,  had  no  manner 
of  right,  and  possibly  might  never  have,  were  unfair,  and  not  to  be  encouraged ; 
that  it  was  to  disappoint  the  will  of  the  testator,  who  in  all  probability  would 
have  given  nothing  to  either  of  the  parties  to  the  agreement,  in  case  he  could 
have  foreseen  that  his  disposition  would  be  frustrated  as  soon  as  ever  he  should 
die.  However,  Lord  Macclesfield  decreed  a  division  of  the  personal  estate, 
according  to  the  articles.  "  Suppose,"  he  observed,  "  there  were  two  daughters, 
and  the  father  should  leave  almost  all  the  estate  to  the  eldest,  and  nothing,  or 
very  little  to  the  youngest;  if  there  should  be  such  an  agreement  as  in  the 
principal  case,  surely  it  would  have  been  no  more  than  what  every  one  would 
have  wished  for."  See  also  Wethered  v.  Wethered,  2  Sim.  183;  Harwood  v. 
Toohe,  2  Sim.  192 ;  Hyde  v.  White,  5  Sim.  524. 

If  the  hulk  of  the  property  sold  be  reversionary,  the  mere  fact  of  fi  part  of 
it  being  in  possession,  (especially  if  colorably  thrown  into  the  contract,  and  it 
bears  but  a  small  proportion  to  the  whole,)  will  not  prevent  the  application  of 
the  rule  of  equity  with  respect  to  sales  of  interests  in  reversion  :  Davis  v. 
The  Duhe  of  Marlhoroagh,  2  Swanst.  154;  Earl  of  Portmore  y .  Taylor j  Ai 
Sim.  182. 

It  seems  to  have  been  thought  at  one  time,  that  certain  reversionary  in- 
terests, depending  for  instance  upon  marriage  and  birth  of  issue,  were  not 
capable  of  valuation,  and  Sir  John  Leach,  M.  K.,  said,  ''  The  probability  that 
a  bachelor  of  sixty-three  will  marry  and  have  issue,  depending  upon  the  pecu- 
liar habits  and  disposition  of  the  party,  and  the  accidents  of  life,  is  not  the 
subject  of  estimate  or  calculation;  and  I  put  out  of  my  consideration,  all  evi- 
dence which  affects  to  set  a  value  on  that  contingency."  See  Baker  v.  Bent, 
1  Russ.  &  My.  224 ;  Boothhy  v.  Boothhy,  15  Beav.  213,  n. 

In  that  case,  however,  as  the  purchaser  had  first  contracted  for  the  rever- 

r  *4.84.1  ^^^^  without  regard  to  the  contingency,  and  afterwards  upon  the  *dis- 

covery  of  the  contingency,  had  agreed  to  deduct  a  certain  sum  on 

account  of  it,  his  Honor  took  that  to  be  the  real  value  of  the  contingency, 

and  upon  that  assumption  directed  a  reference  as  to  the  value  of  the  reversion. 

It  seems  however  that  the  Court  would  now  receive  evidence  with  regard 
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to  the  value  of  a  reversion  affected  by  such  a  contingency,  and  if  the  contin- 
gency were  very  remote,  no  deduction  would  be  made  on  account  of  it  in  esti- 
mating the  value  of  the  reversion.  See  Baker  v.  Bent,  1  Russ.  &  My.  224. 
And  in  Davies  v.  Cooper,  5  My.  &  Cr.  270,  where  the  interest  was  contingent 
upon  the  death  of  a  lady  without  having  had  a  child  who  should  attain  twenty- 
one,  or  who  should  die  under  twenty-one,  leaving  issue  living  at  the  lady's 
death  -,  as  she  was  thirty -five  or  thirty-six  at  the  date  of  the  agreement,  and 
had  been  married  eight  years,  and  had  never  had  a  child,  and  as  all  the  par- 
ties, of  whom  the  husband  was  the  principal,  did  not  appear  to  have  attached 
any  importance  to  that  contingency.  Lord  Cottenham  was  of  opinion,  that,  in 
estimating  the  value  of  the  reversion,  it  ought  to  be  considered  with  reference 
only  to  her  life. 

In  Bootliby  v.  Boothhy,  (1  Mac.  &  Gr.  604,)  a  reversion  expectant  on  the 
decease  of  a  tenant  for  life  aged  fifty-six  without  issue,  (the  tenant  for  life 
being  married,  and  his  wife  being  in  her  fifty-fourth  year,  and  the  only  issue 
of  the  marriage  having  been  a  still-born  child  eleven  years  previously,)  was 
held  by  Lord  Cottenham,  C,  (overruling  the  decision  of  Sir  L.  Shadwell,  V. 
C. ;  15  Beav.  213  n.,)  to  be  capable  of  valuation.  And  upon  a  reference  to 
ascertain  the  value  of  the  reversion,  which  had  been  sold  for  £20,  it  having 
been  found  by  the  master  to  be  worth  £350,  the  sale  was  set  aside  ;  15  Beav. 
212.     See  also  Sherwood  v.  Robins,  1  Mood.  <&^  Malk.  194. 

Equity  will  also  give  relief,  especially  in  the  case  of  an  expectant  heir, 
against  usurious  loans,  effected  under  the  mask  of  trading,  where,  instead  of 
money  being  actually  advanced,  goods  are  supplied  by  a  tradesman,  merely 
for  the  purpose  of  being  at  once  sold,  and  will  in  general  set  aside  such  trans- 
actions upon  payment  of  what  the  goods  produced  upon  a  re-sale,  and  in- 
terest :  Waller  v.  Dalt,  1  Ch.  Ca.  276  ',  S.  C,  1  Dick.  8 ;  Barny  v.  Beah,  2 
Ch.  Ca.  136;  and  see  Barker  y.  Vansommer,  1  Bro.  C.  C.  149,  in  which  case 
a  young  man,  immediately  upon  coming  of  age,  and  wanting  to  raise  money, 
gave  a  bond  for  the  price  of  some  silks  to  be  resold  by  him.  ''  I  take  it,'' 
said  Lord  Thurlow,  on  setting  aside  the  transaction,  ^'  as  an  advancement  of 
goods,  instead  of  money  to  supply  his  necessities.  It  is  a  question  of  more 
difficulty  what  is  the  sum  of  which  the  account  is  to  be  taken — whether  the 
*value  of  the  goods,  or  the  sum  really  made.  In  the  case  in  Eq.  Ab.  r*4Q5-| 
91,  the  Court  thought  proper  to  charge  the  person  only  with  what  he 
really  made  of  the  goods  ;  and  this  is  the  proper  rule,  for  the  person  advancing 
the  goods  knows  they  are  not  to  be  sold  in  the  shop,  but  in  the  lump,  at  a  dif- 
ferent kind  of  market,  and  that  what  can  be  got  for  them  in  that  way  is  all 
that  will  redound  to  the  benefit  of  the  party  to  whom  they  are  advanced  :  this 
leaves  out  of  the  case  the  value  they  were  of  to  be  sold  in  the  shop." 

However,  in  King  v.  Hamlet,  2  My.  &  K.  456,  Lord  Brougham  refused  to 
relieve  against  securities  given  by  an  heir  in  necessitous  circumstances,  for 
the  shop  price  of  goods  taken  to  a  large  amount,  and  immediately  sold  to  raise 
money,  at  a  loss  on  the  whole  transaction  of  £60  per  cent.  The  decision  in 
this  case  was  founded  principally  upon  two  propositions,  which,  if  sustained 
by  subsequent  authorities,  will  form  material   exceptions  to  the   doctrine  of 
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courts  of  equity  as  to  the  dealings  with  expectant  heirs  and  reversioners. 
*^  Two  propositions/'  said  his  Lordship,  ''  I  take  to  be  incontestable,  as  appli- 
cable to  the  doctrines  of  this  Court  upon  the  subject  of  an  expectant  heir 
dealing  with  his  expectancy,  and  as  governing  more  especially  the  present 
question.  First,  that  the  extraordinary  protection  given  in  the  general  case 
must  be  withdrawn,  if  it  shall  appear  that  the  transaction  was  known  to  the 
father,  or  other  person  standing  in  loco  parentis — the  person,  for  example, 
from  whom  the  spes  successionis  was  entertained,  or  after  whom  the  rever- 
sionary interest  was  to  become  vested  in  possession — even  although  such  parent 
or  other  person  took  no  active  part  in  the  negotiation,  provided  the  transaction 
was  not  opposed  by  him,  and  so  carried  through  in  spite  of  him.  Secondly, 
that  if  the  heir  flies  off  from  the  transaction,  and  becomes  opposed  to  him 
with  whom  he  has  been  dealing,  and  repudiates  the  whole  bargain,  he  must 
not,  in  any  respect,  act  upon  it  so  as  to  alter  the  situation  of  the  other  party, 
or  his  property ;  at  least,  that,  if  he  does  so,  the  proof  lies  upon  him  of  show- 
ing that  he  did  so  under  the  continuing  pressure  of  the  same  distress  which 
gave  rise  to  the  original  dealing.  Still  more  fatal  to  his  claim  of  relief  will  it 
be  if  the  father,  or  person  in  loco  parentis,  shall  be  found  to  have  concurred 

in  this  adoption  of  the  repudiated  contract The  whole  doctrine  with 

respect  to  an  expectant  heir  assumes  that  the  one  party  is  defenceless,  and 
exposed,  unprotected,  to  the  demands  of  the  other,  under  the  pressure  of 
necessity.  It  would  be  monstrous  to  treat  the  contracts  of  a  person  of  mature 
age  as  the  acts  of  an  infant,  when  his  parent  was  aware  of  his  proceedings, 
r  *4.8n  ^^^  ^^^  nothing  to  prevent  *them.  The  parent  might  thus  lie  by  and 
suffer  his  son  to  obtain  the  assistance  which  he  ought  himself  to  have 
rendered,  and  then  only  stand  forward  to  aid  him  in  rescinding  engagements 
which  he  had  allowed  him  to  make  and  profit  by.  If  all  the  cases  be  exam- 
ined, from  the  time  of  Lord  Nottingham  downwards,  no  trace  will  be  Tound  in 
any  one  of  them  of  the  father's  or  other  ancestor's  privity;  on  the  contrary, 
wherever  the  subject  is  touched  upon,  his  ignorance  is  always  assumed  as  part 
of  the  case ;  and  its  being  so  seldom  mentioned  either  way  shows  clearly  that 
the  privity  of  the  father  or  ancestor  never  was  contemplated.  It  is,  however, 
several  times  adverted  to  in  a  manner  demonstrative  of  the  principle.  In  Cole 
v.  GibhonSj  3  P.  Wms.  290,  the  ground  of  this  whole  equity  is  said  to  be  the 
policy  of  the  law  to  prevent  the  heir  being  seduced  from  a  dependence  upon 
the  ancestor,  who  probably  would  have  relieved  him.  In  the  same  spirit,  Lord 
Cowper,  in  Twistleton  v.  Griffith,  1  P.  Wms.  313,  had  before  stated,  as  one 
effect  of  the  law,  its  tendency,  by  cutting  off  relief  at  the  hands  of  strangers, 
to  make  the  heir  disclose  his  difficulties  at  home.  So,  in  the  Earl  of  Chester- 
field V.  Janssen,  Mr.  Justice  Burnett  treats  such  transactions  as  things  done 
behind  the  father's  back,  and,  as  it  were,  a  fraud  upon  him— a  view  of  the 
subject  also  adopted  by  Lord  Hardwicke  in  the  same  case.  It  is  as  well  to  men- 
tion these  cases,  because  there  has  been  no  decision  upon  the  point ;  but  it  is 
quite  a  clear  one,  and  only  new  because  the  facts  never  afforded  a  case  for  de- 
cision, the  proposition  having,  apparently,  never  been  questioned.^'  The 
judgment  of  Lord  Brougham  in  this  case  was  affirmed  in  the  House  of  Lords, 
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3  C.  &  F.  218 ;  but  Lord  Lyndhurst,  in  moving  the  judgment  of  the  House, 
merely  said  that  he  saw  no  reason  to  dissent  from  the  judgment  of  Lord 
Broudiam  in  the  court  below. 

Lord  St.  Leonards,  in  his  learned  work  on  Vendors  and  Purchasers,  p.  316, 
11th  ed.,  with  great  reason,  questions  the  soundness  of  these  propositions. 
^'  The  first  of  these  rules,''  he  observes,  "  is  supported  by  no  previous  autho- 
rity, and  as  a  general  rule  cannot,  it  is  submitted,  be  maintained ;  the  know- 
ledge of  the  parent  may,  under  some  circumstances,  remove  one  of  the  objec- 
tions to  such  a  transaction,  but  the  others  might  still  remain.  The  son  is 
entitled  to  be  relieved,  although  his  father  may  witness  his  ruin  with  indiffer- 
ence. It  is  the  son's  equity,  although  partly  grounded  upon  public  policy.  In 
many  cases  the  person  standing  in  loco  parentis,  or  from  whom  the  spes  suc- 
cessionis  is  entertained,  or  after  whom  the  reversionary  property  is  to  become 
vested  in  possession,  may  be  more  than  indifi"erent  about  the  *worldly  r:is_i  o^-i 
prospects  of  the  expectant  heir.  Even  in  the  case  of  father  and  son, 
how  frequently  we  find  the  expectant  spendthrift  only  following  his  parent's 
example !  The  second  rule,  without  the  concluding  qualification,  could  not 
be  safely  acted  upon.  In  the  case  of  goods  substituted  for  money,  and  a  se- 
curity given  over  the  buyer's  reversionary  property,  the  heir  may  oiFer  to  return 
the  goods  if  the  seller  will  relinquish  the  securities.  If  the  offer  is  refused, 
and  the  heir  then  sell  them,  (which  is  simply  accomplishing  the  purpose  for 
which  they  were  bought,)  it  would  not  be  possible  to  maintain  that  he  had 
forfeited  any  equity  which  he  originally  had  to  impeach  the  transaction."  See 
also  the  reasons  for  the  appellant,  Sug.  Y.  &  P.  1084,  11th  ed.,  and  Sug.  H. 
of  L.  65.     See  also  King  v.  JSaveri/,  1  Sm.  &  Gr.  271 ;  5  H.  L.  Cas.  627. 

What  dealings  with  reversionary  interests  are  unimpeachable.'] — "  The  Court 
will  not  view  transactions  between  father  and  son  in  the  light  of  reversionary 
bargains,  but  will  regard  them  as  family  arrangements '/' — Per  Lord  Eldon  in 
Tweddell  v.  Ticeddell,  T.  &  R.  13 ;  and  see  Heron  v.  Heron,  2  Atk.  160  ; 
Wallace  v.  W^allace,  2  D.  &  W.  452 ;  and  in  the  absence  of  undue  influence 
on  the  part  of  the  parent  they  will  be  binding :  Bellamy  v.  Sabine,  2  Ph. 
425 ;  Firmin  v.  Pulham,  2  De  G.  &  Sm.  99 ;  and  see  the  notes  to  Huguenin 
V.  Baseley,  and  Stapilton  v.  Stapilton,  vol.  2. 

The  sale  of  a  reversionary  interest  by  auction,  fairly  conducted,  will  render 
it  unnecessary  for  the  purchaser  to  show  that  he  has  given  an  adequate  price ; 
for  the  principle  of  the  ordinary  rule  is  not  applicable  to  this  case,  because  as 
there  is  no  treaty  between  the  vendor  and  purchaser,  there  can  be  no  opportu- 
nity for  fraud  or  imposition  on  the  part  of  the  purchaser;  the  vendor  is  in  no 
sense  ift  the  power  of  the  purchaser ;  and,  moreover,  the  sale  by  auction  is  evi- 
dence of  the  market  price.  This  was  first  decided  by  Sir  John  Leach,  V.  C, 
in  Shelly  v.  Nash,  3  Madd.  232,  who,  when  it  was  urged  that  pretended  sales 
by  auction  might  be  used  to  cover  private  bargains,  observed,  ^^  where  such 
cases  occur,  they  will  operate  nothing." 

Where,  however,  the  sale  by  auction  takes  place  under  such  circumstances 
as  to  affect  the  purchaser  with  notice  that  he  is  dealing  with  a  person  in  such 
distress  that  he  does  not  use  the  ordinary  precautions  against  a  sale  at  au 
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undervalue,  the  purchaser  will  not,  it  seems,  be  relieved  from  the  obligation 
of  proving  that  he  gave  a  fair  price.  Thus,  in  Fox  v.  Wright,  6  Madd.  Ill, 
where  a  bill  was  filed  to  be  relieved  against  certain  post  obit  bonds,  Sir  John 
Leach,  Y.  C,  said,  "  The  true  effect  of  the  case  of  Shelly  v.  Nash  is,  that 
r  *4881  every  purchaser  at  a  sale  by  auction  of  a  reversion  is  not  ""necessarily 
bound  to  establish  that  he  purchased  at  a  full  price — that  he  may 
purchase  under  circumstances  which  make  it  as  equitable  that  he  should  have 
the  benefit  of  his  bargain,  without  such  proof,  as  if  he  had  bought  not  a  re- 
version, but  an  estate  in  possession.  The  question  is,  whether  the  present 
defendant  purchased  this  post  obit  bond  under  such  circumstances.  The 
particulars  of  sale  disclose  that  the  vendor  was  a  young  man  about  to  raise  a 
sum  of  £40,000  upon  post  obit  bonds,  payable  at  the  death  of  his  father,  and 
that  the  sale  of  these  bonds  was  to  take  place  without  reserve — that  is,  without 
any  bidding  on  his  part.  Those  who  attended  this  auction  necessarily,  there- 
fore, knew  that  the  vendor  was  a  young  man  in  distress ;  that  he  was  so  much 
pressed  for  money  that  he  undertook,  with  those  who  thought  fit  to  be  bidders, 
that  he  would  not  have  recourse  to  those  precautions  by  which  every  provi- 
dent seller  at  an  auction  protects  himself  against  an  inadequate  price ;  and  I 
have  to  ask  myself,  in  the  language  of  the  case  of  Shelly  v.  Nash,  whether  it 
can  be  considered  that  the  vendor  is  not,  in  some  sense,  in  the  power  of  those 
who  deal  with  him;  and  whether  a  sale  by  auction,  under  such  circumstances, 
affords  fair  evidence  of  the  market  price.  At  all  events,  the  question  in  this 
cause  is  of  too  much  importance  to  be  decided  incidentally  upon  this  motion, 
and  I  must  continue  this  injunction  till  the  hearing,  upon  the  terms  of  the 
plaintiff  bringing  into  court  the  auction  price,  together  with  interest  at  £5  per 
cent,  from  the  time  of  payment." 

It  is  not,  however,  essential  to  the  validity  of  a  sale  of  a  reversionary  inte- 
rest that  it  should  be  by  public  auction.  ^'  For  if,'^  as  observed  by  Lord 
Cranworth,  "  previously  to  the  sale  of  a  reversionary  interest,  the  vendor  and 
purchaser  concur  in  ascertaining  from  persons  of  competent  skill  and  having 
knowledge  of  the  property,  and  of  all  the  circumstances  likely  to  influence 
value,  a  well-considered  estimate  of  what  the  property  would  be  likely  to  fetch 
on  a  sale,  and  act  on  that  opinion,  we  are  far  from  meaning  to  decide  that 
such  transaction  could  be  afterwards  impeached,  merely  because  other  sur- 
veyors should  come  to  a  conclusion  different  from  that  on  which  the  parties 
had  acted.  The  Court  would,  probably,  in  such  a  case,  be  much  inclined  as 
a  matter  of  fact  to  believe  the  original,  and  not  the  subsequent  estimates,  to 
be  correct;  per  Lord  Cranworth,  L.  J.,  2  De  Gr.,  Mac.  &  G.  63. 

But  where,  upon  the  sale  by  private  contract  of  a  reversionary  interest  in 
leaseholds,  nothing  was  done  except  obtaining  the  opinion  of  an  actuary  unac- 
quainted with  the  local  circumstances  likely  to  influence  the  value,  and  in  a 
r*4.SQ1  ^^^*  *^  impeach  the  sale,  the  purchaser  *was  unable  to  show  that  he 
had  given  the  full  value,  the  sale  was  set  aside  :  Edwards  v.  Burt, 
2  De  a.  Mac.  &  G.  55.     And  see  Edwards  v.  Broivn,  2  Coll.  100. 

A  lot  purchased  by  private  contract  at  an  inadequate  price  may  be  set  aside, 
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although  assigned  by  the  same  deed  with  a  lot  purchased  by  public  auction : 
Newton  v.  Hunt,  5  Sim.  511. 

The  rule  as  to  the  sales  of  reversionary  interests  is  not  applicable  to  a  sale 
of  property  by  the  reversioner  and  the  person  having  the  prior  interest;  for 
the  rule  proceeds  upon  the  notion,  that  he  who  has  only  a  future  interest  to 
sell  does  not  meet  a  purchaser  upon  equal  terms,  but  if  the  person  having  the 
prior  interest  and  the  reversioner  concur  in  selling  property — if,  for  instance, 
the  father  tenant  for  life,  and  the  son  remainderman  in  tail,  concur  together 
in  selling  estates,  they  form,  in  fact,  one  vendor  with  a  present  interest,  and 
meet  a  purchaser  with  the  same  advantages  as  if  a  single  person  had  the  whole 
power  over  the  estates ;  the  onus,  therefore,  would  not  lie  upon  the  purchaser, 
of  showing  that  he  gave  an  adequate  price.  (See  Wood  v.  Abrey,  3  Madd. 
422  ;  Wardle  v.  Carter,  7  Sim.  490  ;  Coolce  v.  BurtcJiaell,  2  Dru.  &  War.  165  ; 
Sihhering  v.  Earl  of  Balcarras,  3  De  Gr.  &  Sm.  735,  736.)  But  there  may, 
notwithstanding  the  concurrence  of  the  tenant  for  life,  exist  other  circum- 
stances in  the  case  which  might  throw  the  onus  upon  the  purchaser,  to  show 
that  he  gave  an  adequate  price,  as  in  the  case  of  a  purchase  by  an  attorney 
from  his  client,  or  in  the  case  of  undue  parental  influence  having  been  used  : 
see  King  v.  Savery,  1  Sm.  &  Giff.  271 ;  S.  C.  5  H.  L.  Cas.  627. 

What  constitutes  inadequacy  of  price.'] — There  is  no  rule  in  our  law  as  to 
what  diiference  between  the  real  value  of  the  ^property  and  the  consideration 
paid  constitutes  inadequacy  of  price ;  this  the  Judge  must  decide.  By  the 
civil  law,  a  consideration  which  exceeded  half  the  value  of  the  property  was 
adequate  :  Baldwin  v.  Rocliford,  cited  2  Ves.  517 ;  Nott  v.  Hill,  2  Ch.  Ca. 
121,  where  Lord  Nottingham  says,  ^'By  the  civil  law  a  bargain  of  double  the 
value  shall  be  avoided,"  and  wished  it  were  so  in  England.  See  C.  Lib.  iv., 
Tit.  xliv.  1,  2. 

As  to  the  valuation  of  a  reversionary  interest.] — When  it  becomes  necessary 
to  consider  the  value  of  a  reversionary  interest,  much  difl&culty  arises  from  the 
conflicting  evidence  usually  given — on  the  one  hand,  by  auctioneers  and  sur- 
veyors, who  estimate  the  value  by  the  market  price;  on  the  other,  by  actu- 
aries, who  generally  estimate  the  value  according  to  the  tables.  It  is,  how- 
ever, now  fully  established,  that,  in  calculating  the  value  of  a  reversionary 
interest,  the  Court  will  be  guided  not  by  the  tables,  but  *by  the  mar-  p  jfcjon-i 
ket  price ;  and  in  the  case  of  real  estate,  its  nature,  position,  and  other 
particulars  ought  to  be  considered  as  affecting  the  value  of  the  interest  sold. 
See  Hincksman  v.  Smith,  8  Buss.  433  ;  Headen  v.  JRosher,  M'Cl.  &  Y.  89 ; 
Potts  V.  Curtis,  1  You.  543 ;  Newton  v.  Hunt,  5  Sim.  511 ;  Wardle  v.  Carter, 
7  Sim'.  490 ;  Hyle  v.  Swindells,  M'Cl.  519 ;  Edwards  v.  Browne,  2  Col.  100 ; 
Davies  V.  Cooper,  5  My.  &  Cr.  270  ;  Lord  Aldborough  v.  Trye,  7  C.  &  F.  436  ; 
Bernal  v.  Lord  Donegal,  3  Dow,  133  -,  1  Bligh,  N.  S.  594  ;  Edwards  v.  Burt, 
2  Be  G.  Mac.  &  G.  55,  57.  The  contrary  doctrine  was  supposed  to  have 
been  laid  down  by  Sir  William  Grant,  M.  B.,  in  Gowland  v.  De  Faria,  17 
Ves.  20 ;  but  Lord  Cottenham,  in  the  important  case  of  Lord  Aldborough  v. 
Trye,  7  C.  &  F.  457,  denies  that  such  a  conclusion  is  to  be  drawn  from  the 
decision  of  Sir  William  Grant.     ^'  There  are  two  propositions,  one  of  which 
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was  established,  and  the  other  supposed  to  be  established,  in  that  case.  The 
one  said  to  be  established  was,  that  in  a  transaction  with  an  expectant  heir,  it 
teas  necessary  for  the  party  seeking  the  henejit  of  that  transaction  to  show  that 
he  gave  a  fair  price  ;  but  that  proposition  has  been  the  subject  of  much  obser- 
vation, undoubtedly,  since  that  decision  took  place;  and  it  has  been  considered 
as  interfering  a  good  deal  with  that  proper  discretion  which  persons  who  are 
capable,  according  to  the  law  of  this  country,  of  disposing  of  their  property 
ought  to  be  at  liberty  to  exercise.  At  the  same  time,  it  does  establish  a  rule 
which  has  the  effect  of  protecting  persons  who  are,  generally  speaking,  very 
much  in  need  of  protection.  Of  the  policy  of  that  rule  it  is  not  my  purpose 
to  say  anything ;  that  rule  has  been  established  in  the  case  of  Gowland  v.  De 
Faria,  and  has  been  recognized  ever  since. 

^^  But  another  proposition  has  been  supp)osed  to  be  established  by  that  case, 
which  is,  that  in  transactions  of  this  sort  the  Court  has  only  to  look  at  the 
value  of  the  reversionary  interest,  calculated  according  to  the  tables ;  that  is 
to  say,  how  much  of  the  value  of  the  property  is  to  be  deducted  on  account  of 
its  being  a  postponed  interest — postponed  by  the  chance  of  the  duration  of 
another's  life — and  that  that  is  capable  of  being  reduced  by  calculation  to 
what  is  considered  a  fair  reduction  with  reference  to  the  duration  of  the  life 
on  which  it  is  dependent.  I  do  not  find  any  such  proposition  established  by 
Sir  William  Grant,  in  that  case.  Sir  AVilliam  Alexander,  in  the  case  of  Hea- 
den  V.  Rosher,  M'Cl.  &  Y.  89,  and  Lord  Lyndhurst,  in  the  case  of  Potts  v. 
Curtis,  1  You.  543,  entertained  the  same  opinion ;  and  upon  looking  at  the 
language  of  Sir  William  Grant,  it  does  appear  to  me  that  that  rule  is  not  to 
r  *4Q1 1  ^^  extracted  from  it.  In  that  case  there  was  no  evidence  *but  that 
of  the  actuaries,  and  the  evidence  of  the  actuaries  proved  that  the 
sum  given  was  not  the  marketable  value  of  the  reversion.  Sir  William  Grant, 
in  observing  on  the  case,  states  the  evidence  before  him — namely,  that  of  the 
actuaries,  and  says  there  is  no  other  evidence  in  the  case ;  and  he  then  pro- 
ceeds upon  that  evidence,  there  being  no  other.  Now  the  only  observation  I 
will  make  upon  that  case  is,  that  one  may  suppose  it  would  have  been  a 
more  wholesome  course  to  have  adopted,  seeing  that  the  evidence  was  only 
the  evidence  of  the  actuaries,  and  the  Court  being  of  opinion  that  that  was 
not  evidence  which  ought  to  be  conclusive  in  the  case  of  that  description  be- 
tween these  parties ;  I  say  it  would  seem  to  have  been  better  to  have  adopted 
some  course  for  the  purpose  of  ascertaining  more  correctly  the  value,  in  the 
sense  in  which  that  term  is  used  in  inquiries  of  that  kind.  Sir  William  Grant, 
however,  did  not  adopt  that  course,  and  he  decided  it  upon  the  only  evidence 
he  had,  that  only  evidence  being  to  the  effect  that  an  inadequate  consideration 
had  been  given.  It  is,  therefore,  not  an  expression  of  opinion  by  Sir  William 
Grant  that  that  is  a  rule  that  ought  to  be  adopted.  It  is  only  a  dealing  with 
that  case  with  reference  to  its  own  particular  circumstances.  That  rule  has 
been  disapproved  of  by  the  highest  authority.  It  was  disapproved  of  by  Sir 
William  Alexander,  in  a  judgment,  the  reasons  of  which  are  very  conclusive 
to  show  the  soundness  of  the  decision  at  which  he  arrived  :  Ileaden  v.  Rosher, 
M'Cl.  &  Y.  89.     It  was  also  objected  to  and  disapproved  of  by  Lord  Lynd- 
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hurst,  in  the  case  to  which  I  have  referred,  {Potts  v.  Curtis,  1  You.  543 ;) 
and  if  your  Lordships  consider  what  the  effect  of  that  rule  would  be — how 
inapplicable  it  is  to  the  great  mass  of  cases,  how  little  calculated  it  is  to  lead 
to  a  right  conclusion,  and  how  much  it  must  interfere  with  the  right  of  dis- 
posing of  property — I  am  sure  your  Lordships  will  not  hesitate  in  preferring 
the  rule  which  has  been  established  in  the  subsequent  cases,  to  that  which  has 
been  supposed  to  have  been  established  in  the  case  of  Gowland  v.  De  Faria. 
It  is  sufficient  to  say  that  the  establishment  of  that  rule  would  make  it  impos- 
sible for  an  expectant  heir  to  dispose  of  his  interest  at  all.  That,  I  apprehend, 
is  quite  a  sufficient  objection.  It  is  a  rule  also,  which  as  a  general  rule,  being 
calculated  on  the  result  of  a  great  mass  of  cases,  must  apply  with  great  injus- 
tice in  a  great  variety  of  individual  cases.  The  lives  are  supposed  to  be  of 
average  value,  but  the  life  in  question  may  be  an  extraordinary  good  or  an 
extraordinary  bad  one,  which  is  likely  to  last  beyond  the  usual  time,  or  the. 
contrary.  How,  then,  can  it  be  right  to  establish  a  rule  not  applicable  to  the 
particular  case,  but  applying  to  a  mass  of  *cases  collected  together,  p  jkiqoi 
and  to  make  that  rule  govern  an  individual  case,  to  which  it  may  not 
at  all  apply  ? 

"  My  Lords,  I  will  not  go  further  into  my  reasons  for  not  adhering  to  that 
supposed  rule.  The  matter  having  been  very  fully  and  ably  discussed  by  Sir 
William  Alexander  and  Lord  Lyndhurst,  it  Appears  unnecessary  further  to 
discuss  it  here  than  to  say  that  I  entirely  concur  in  the  reasons  of  those  two 
very  learned  judges ;  and  I  do  not  think  that  the  rule  supposed  to  be  extracted 
from  Gowland  v.  De  Faria  is  a  rule  which  ought  to  be  laid  down.'^ 

The  value  of  a  reversionary  interest  is  always  to  be  calculated  with  reference 
to  the  time  of  the  contract,  and  not  to  the  result;  so  that,  although,  in  the 
events  which  may  have  happened,  a  large  price  has  been  given  for  a  rever- 
sionary interest,  the  Court  cannot  take  that  into  consideration,  if  the  price 
at  the  time  of  the  contract  was  inadequate  :  Gowland  v.  De  Faria,  17  Yes. 
20,  25. 

As  to  the  terms  upon  which  the  sale  of  a  reversionary  interest  will  he  set 
asideJ] — Where  any  transaction  with  an  expectant  heir  or  reversioner  is  set 
aside,  on  the  sole  ground  of  the  inadequacy  of  the  price,  the  Court,  proceeding 
upon  the  well  known  maxim,  "  that  he  who  seeks  eqidty  must  do  equity,'^  will 
only  give  relief  upon  payment  of  the  sum  actually  advanced,  with  interest  and 
costs,  (Twistleton  v.  Griffith,  1  P.  Wms.  310;  Gwynne  v.  Heaton,  1  Bro.  C. 
C.  1 ;  Peacock  v.  Evans,  16  Yes.  512 ;  Wharton  v.  31ay,  5  Yes.  27 ;  Curling 
V.  Townshend,  19  Yes.  633 ;  Bowes  v.  Heaps,  3  Y.  &  B.  117 ;  Evans  v.  Ches- 
shire,'  Belt's  Suppl.  to  Yes.  312 ;  Fox  v.  Wright,  6  Madd.  Ill ;)  except  the 
costs  of  an  unsuccessful  reference  as  to  value,  {Boothhy  v.  Boothhy,  15  Beav. 
212,  214;  Edwards  v.  Burt,  2  De  G-ex,  Mac.  &  Gr.  55,  65;)  and  mis- 
conduct on  the  part  of  the  purchaser  of  a  reversionary  interest  will  disentitle 
him  to  costs,  (Baugh  v.  Price,  1  Wils.  320 ;  Goicland  v.  De  Faria,  17  Yes. 
20;  Moroney  v.  0' Dea,  1  Ball  &  B.  109,  and  the  reporter's  note;  Wood^. 
Ahrey,  3  Madd.  417 ;  Bautree  v.  Watson,  3  My.  &  K.  339.)     But  compound 
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interest  will  never  be  allowed  to  the  purchaser :  Gowland  v.  De  Faria,  17 
Ves.  20. 

Confirmation  and  acquiescence.'] — Where  a  person  dealing  with  an  heir  or 
reversioner,  shows  that  the  transaction  is  reasonable,  and  that  a  fair  price  has 
been  given,  either  for  a  reversionary  interest,  annuity,  or  post  obit  bond,  a 
court  of  equity  will  not,  in  the  absence  of  fraud,  set  it  aside,  (Dews  v.  Brandt, 
Sel.  Ch.  Ca.  7 ;  Batti/  v.  Llo?/d,  1  Vern.  141 ;  Wharton  v.  ifay,  5  Yes.  27  ; 
Curling  v.  Townshend,  19  Yes.  634 ;  Lord  Aldhorough  v.  Trye,  7  C.  &  F. 
r  *4Q^1  ^^^  ^)  *^^^  impeachable  transactions,  as  in  Chesterfield  v.  Janssen, 
''  may  be  rendered  valid  by  acts  of  confirmation,  (  Cole  v.  Gibbons,  3  P. 
Wms.  289 ;)  or  acquiescence  for  a  great  length  of  time,  {Sibbering  v.  Earl  of 
Balcarras,  3  De  Gr.  &  Sm.  735;  Addis  v.  Campbell,  4  Beav.  401,)  on  the 
part  of  a  person  who  is  cognizant  of  his  right  to  relief;  for  it  has  been  well 
said,  ^^  that  the  presumption  which  a  court  of  justice  most  properly  entertains 
against  stale  demands,  can  never  be  more  properly  applied  than  in  a  case  where 
the  burden  of  proof  upon  a  most  material  point  in  controversy  is  thrown  upon 
the  defendant,'^  (3  De  Gr.  &  Sm.  737 ;)  but  confirmation  or  acquiescence  will 
be  of  no  avail  whilst  the  reversioner  continues  in  the  same  situation  as  when 
he  entered  into  the  contract,  for  in  such  cases  it  has  always  been  presumed, 
that  the  same  distress,  which  pressed  him  to  enter  into  the  contract,  prevented 
him  from  coming  to  set  it  aside ;  it  is  only  when  he  is  relieved  from  that  dis- 
tress that  he  can  be  expected  to  resist  the  performance  of  the  contract,  (  Gow- 
land V.  De  Faria,  17  Yes.  20 ;  Medlicott  v.  0' Donel,  1  Ball  &  B.  156;  Ken- 
dall V.  Bechett,  2  Buss.  &  My.  88 ;  Edwards  v.  Browne,  2  Coll.  100.)  See 
Fox  V.  Machreth,  ante,  123,  and  note,  140 ;  and  in  Curwyn  v.  Milner,  3  P. 
Wms.  292,  n.,  relief  was  given  even  after  payment  of  the  money  due  on  a  post 
obit  bond,  the  payment  having  been  made  from  fear  of  an  execution. 

Where  a  transaction  is  not  merely  voidable  or  impeachable,  but  is  absolutely 
void,  upon  principles  of  public  policy,  then,  as  is  laid  down  by  Lord  Hard- 
wicke  in  the  principal  case,  it  is  incapable  of  confirmation.  Thus,  a  usurious 
contract  was,  and  marriage-brocage  contract  still  is,  void  ab  initio,  and  does 
not  admit  of  confirmation.  Shirley  v.  Martin,  3  P.  Wms.  74,  n. ;  Cole  v. 
Gibson,  1  Yes.  506,  507. 


^'  There  is  no  case  where  mere  in-  And  the  inequality  amounting  to 
adequacy  of  price,  independent  of  fraud,  must  be  so  strong  and  manifest 
other  circumstances,'^  said  Chancellor  as  to  shock  the  conscience  and  con- 
Kent,  in  Osgood  v.  Franldin,  2  John-  found  the  judgment  of  any  man  of 
son's  Chancery,  1,  23,  "  has  been  held  common  sense.  The  doctrine  is  settled, 
suiSicient  to  set  aside  a  sale  made  that  in  setting  aside  contracts,  on  ac- 
between  parties  standing  on  equal  count  of  inadequate  consideration,  the 
ground,  and  dealing  with  each  other  ground  is  fraud  arising  from  gross  in- 
without  any  imposition  or  oppression,  equality.   Unless  the  inadequacy  does. 
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of  itself,  ex  evidentia  rerum,  prove 
fraud,  the  rule  is,  says  Ch.  B.  Mac- 
donald,  (1  Wightwick,  109,)  that  in- 
adequacy, by  itself,  has  not  the  weight 
suggested.  If,  indeed,  advantage  be 
taken,  on  either  side,  of  the  ignorance 
or  distress  of  the  other,  it  affords  a 
new  and  distinct  ground,  and  a  very 
great  inadequacy  may  form  a  presump- 
tion of  oppression.  Dealing  with 
younger  heirs,  and  for  reversionary 
interests,  is  also  watched  with  the 
utmost  jealousy,  and  constitutes  a  par- 
ticular class  of  cases,  forming  another 
exception  to  the  general  rule,  that  for 
mere  inadequacy  of  price  a  contract  is 
not  to  be  set  aside.  So,  leases  of 
charity  estates  will  be  set  aside  for  an 
undervalue,  if  considerable,  though 
there  be  no  imputation  of  fraud,  on 
grounds  peculiar  to  that  trust."  See 
also  Juzan  et  at.  v.  Toulmin,  9  Ala- 
bama, 663,  686;  Warner  v.  Daniels  et 
al,  1  Woodbury  and  Minot,  92,  102, 
103, 110.  The  peculiar  principle  that 
the  sale  of  a  reversion  by  a  young 
heir,  for  a  very  inadequate  price,  will 
be  set  aside  in  Chancery,  without 
evidence  of  fraud,  is  recognized  by 
Catron,  J.,  in  Jenhins  et  al.  v.  Pije 
et  al.,  12  Peters,  241,  257,  where  the 
English  cases  are  reviewed.  ^'That 
such  purchase,''  he  remarks,  '^is  a 
constructive  fraud,  and  the  purchaser 
compelled  to  account  and  give  up  his 
bargain,  if  found  to  be  advantageous, 
has  not,  for  a  century,  been  an  open 
question.  The  conveyance  is  treated 
as  a  mortgage,  and  the  grantor  re- 
lieved on  payment  of  the  principal 
advanced  and  interest;  without  in- 
quiry whether  there  was  fraud  or  im- 
position. 

It  is  a  well  established  principle  in 
courts  of  equity  in  this  country,  that 
a  conveyance  or  contract  will  be  set 


aside,  wherever,  it  has  been  obtained 
through  undue  influence  over  a  person 
greatly  under  the  power  of  another, 
if  there  is  inadequacy  of  price,  or  clear 
ground  of  inference  that  a  confidence 
reposed  has  been  abused  or  advantage 
has  been  taken  of  incompetency,  weak- 
ness of  understanding,  or  clouded  or 
enfeebled  faculties :  Wheeler  v.  Smith 
et  al,  9  Howard's  S.  Ct.  55,  82; 
Whelan  v.  Whelan,  3  Cowen,  589, 
572;  M'Craw  v.  Davis,  2  Iredell's 
Equity,  618 ;  Hunt  v.  Moore,  2  Barr, 
105;  Slocum  and  Wife  v.  Marshall  et 
al,  2  Washington,  C.  C.  397;  Ken- 
nedy's Heirs  and  Executors  v.  Ken- 
nedy's Heirs,  2  Alabama,  574,  606. 
See  the  principles  applicable  to  this 
subject,  examined  in  Taylor  y.  Taylor 
etalj  8  Howard's  S.  Ct.  183.  ^^f 
deeds^  are  obtained,"  said  Marshall, 
C.  J.,  in  Harding  v.  Handy,  11 
Wheaton,  104,  125,  "  by  the  exercise 
of  undue  influence  over  a  man  whose 
mind  has  ceased  to  be  the  safe  guide 
of  his  actions,  it  is  against  conscience 
for  him  who  has  obtained  them  to  de- 
rive any  advantage  from  them.  It  is 
the  peculiar  province  of  a  court  of 
conscience,  to  set  them  aside.  That 
a  court  of  equity  will  interpose  in  such 
a  case,  is  among  its  best  settled  prin- 
ciples." See  vol.  2,  part  2,  note  to 
Huguenin  v.  Baseley.  The  general 
principle  stated  in  Chesterfield  v. 
Ja7issen,  that  equity  will  give  relief 
against  presumptive  frauds,  and  there- 
in will  go  further  than  courts  of  law, 
where  fraud  must  be  proved  and  not 
presumed  only,  has  been  repeatedly 
recognized  in  this  country;  Butler 
et  al.  V.  Has/cell,  4  Dessaussure,  652, 
684;  Warner  v.  Daniels  et  al.,  1 
Woodbury  &  Minot,  92,  103.  "  The 
distinction  between  legal  and  equit- 
able jurisdiction  upon  fraud  is  this," 
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said  Woodworth,  J.,  in  delivering  the 
opinion  of  the  court  in  Jackson  v. 
King,  4  Cowen,  207,  220 ;  "  that  at 
law  it  must  be  proved,  not  presumed ; 
so  that  equitable  jurisdiction  may  be 
exercised  upon  an  instrument  unduly 
obtained,  when  a  court  of  law  could 
not  enter  into  the  question,  (18  Yes. 
483.)  In  Butcher  v.  Butcher,  (1  V. 
&  Beames,  98,)  Lord  Eldon  observes, 
that  some  judges  have  said,  that  a 
deed  cannot  be  fraudulent,  unless  it 
be  fraudulent  both  in  law  and  equity; 
but  to  that  doctrine  he  could  not 
agree,  though  a  strong  inclination  had 
been  evident  to  say,  whatever  is  equity 
ought  to  be  law;  an  opinion  acted 
upon  by  Mr.  Justice  Buller,  who  had 
persuaded  Lord  Mansfield  to  act  upon 
it,  until  it  was  reformed  by  Lord 
Kenyon,  with  the  assistance  of  the 
same  judge;  yet  the  clear  doctrine  of 
Lord  Hardwicke  and  all  his  predeces- 
sors was,  that  there  are  many  instances 
of  fraud  that  would  affect  instruments 
in  equity,  of  which  the  law  could  not 
take  notice.  The  broad  ground  as- 
sumed by  Lord  Mansfield,  (1  Burr. 
396,)  is,  that  courts  of  equity  and 
courts  of  law  have  a  concurrent  juris- 
diction to  suppress  and  relieve  against 
fraud.  This  doctrine  has,  however, 
been  subsequently  qualified,  according 
to  the  distinction  taken  by  Lord  Eldon, 
and  is  founded  in  good  sense.  I  am 
not  aware  of  any  express  adjudication 
in  our  courts.  But  in  4  Dessaussure, 
Ch.  Rep.  684,  it  is  sanctioned.  It 
was  there  held,  that  fraud  may  be  pre- 
sumed in  equity,  but  must  be  proved 
at  law.  In  accordance  with  these 
principles,  a  variety  of  cases  have  been 
decided,  and  relief  afforded  in  equity, 
where,  from  the  nature  of  the  transac- 
tion, and  the  situation  of  the  parties, 
fraud  and  imposition  might  be  pre- 


sumed. (3  P.  Wms.  129,  Powell  on 
Con.  31.)  So,  also,  in  Chesterfield 
V.  Jansscn,  (2  Yesey,  155,)  Lord 
Hardwicke  describes  one  species  of 
fraud,  that  may  be  presumed  from  the 
circumstances  and  condition  of  the 
parties  contracting.  And  this,  he 
says,  goes  further  than  the  rule  of 
law,  which  is,  that  fraud  must  be 
proved,  not  presumed.  Inadequacy 
of  consideration  is  also  a  badge  of 
fraud,  or  a  fact  connected  with  other 
circumstances  from  which  fraud  may 
be  inferred,  (1  Bro.  Ch.  Cas.  1.)  So, 
also,  a  conveyance,  obtained  from  per- 
sons uninformed  of  their  rights,  will 
be  set  aside,  though  no  actual  fraud 
be  proved,  (2  Id.  150.)  In  these 
and  many  other  cases  that  might  be 
cited,  equity  considers  the  instruments 
as  obtained  fraudulently  from  the  cir- 
cumstances and  relation  of  the  parties, 
although  no  actual  fraud  is  proved. 
Yet,  in  none  of  these  cases  has  it  been 
decided  that  a  court  of  law  would  de- 
clare the  instrument  void."  "  Fraud,'' 
said  Savage,  C.  J.,  in  the  Court  of 
Errors,  on  an  appeal  from  Chancery, 
in  Hall  V.  Perkins,  3  Wendell,  626, 
631,  "is  often  the  subject  of  inquiry 
in  a  court  of  law  as  well  as  in  equity; 
there  is  this  difference,  however,  that 
at  law  fraud  must  be  proved ;  it  must 
be  what  Lord  Hardwicke  calls  dolus 
mains,  actual  fraud  arising  from  facts 
and  circumstances  of  imposition.  At 
law,  the  contract  of  every  man  who  is 
compos  mentis,  is  binding,  and  cannot 
be  avoided  in  general  without  proof  of 
actual  fraud  in  obtaining  it.  Neither 
will  a  court  of  equity  measure  the  ex- 
tent of  men's  understandings,  and  say 
that  there  is  an  equitable  incapacity 
where  there  is  a  legal  capacity ;  yet  if 
a  weak  man  gives  a  bond  for  a  pre- 
tended consideration,  when  in  truth 
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there  was  none,  or  not  near  so  mucli 
as  is  pretended,  equity  will  relieve 
against  it,  (3  P.  W.  130, 131.)  Fraud 
is  sometimes  also  apparent  from  the 
intrinsic  nature  of  the  contract.  It 
may  be  such  as  no  man  in  his  senses 
and  not  under  delusion  would  make, 
and  such  as  no  honest,  fair  man  would 
accept,  which  is  Lord  Hardwicke's 
second  class  of  frauds ;  .and  his  third 
is  that  which  may  be  presumed  from 
the  circumstances  and  condition  of  the 
parties  contracting,  (2  Yesey,  Sen. 
155,  156.'0  The  case  before  the 
court  in  Hall  v.  Perhinsj  was  pro- 
nounced to  be  that  of  "a  contract 
which  no  sensible  man  not  under  de- 
lusion would  make  on  the  one  hand, 
and  which  no  man  who  had  not  lost 
all  consciousness  of  shame  would  ac- 
cept on  the  other.  One  of  the  parties 
was  a  weak  boy,  the  other  a  man  of 
capacity,  who  may  be  presumed  from 
the  circumstances  of  this  case,  an  artful 
intriguer  in  small  matters.  It  was  a 
contract  made  by  an  unsuspecting 
youth  with  a  man  in  whom,  from  the 
connection  existing  between  them,  he 
must  have  reposed  confidence,  and  to 
whom  he  naturally  looked  for  advice 
and  protection.  It  is  clearly  a  case, 
therefore,  where  from  the  nature  of 
the  transaction  and  the  situation  of 
the  parties,  fraud  and  imposition  are  to 
be  presumed."  See  ConantN.JachsoUj 
16  Verm.  335,  349,  where  the  same 
principles  were  laid  down  and  applied 
by  the  Supreme  Court  of  Vermont. 

[It  would  seem  to  be  well  settled  in 
this  country,  in  accordance  with  the 
decisions  in  England,  that  the  sale  of 
an  expectancy  by  an  heir,  in  the  life- 
time of  the  ancestor,  is  contrary  to  the 
policy  of  the  law,  and  void ;  Boynton 
V.  Hubhardj  7  Mass.  112 )  The  Poor 
V.  Hazleton,  15  New  Hampshire,  564, 
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unless  sanctioned  by  the  ancestor  and 
upheld  by  an  adequate  consideration  ; 
Fitch  V.  Fitch,  8  Pick.  480  ;  Trull  v. 
Eastman,  3  Metcalf,  121 ;  Nimmo  v. 
Davis,  7  Texas,  266 ;  when  the  trans- 
fer will  not  only  be  valid,  but  will,  if 
effected  by  a  deed  with  warranty,  bind 
and  pass  the  title  by  estoppel,  in  many 
of  the  states  of  this  country,  on  its 
subsequent  descent  to  the  heir ;  Fitch 
V.  Fitch;  Trull y.  Eastman,  2  Smith's 
Leading  Cases,  637,  5th  Am.  ed.  To 
contract  with  an  heir  for  what  he  may 
subsequently  receive  from  an  ancestor, 
or  from  any  one  from  whom  he  has 
an  expectancy,  without  the  knowledge 
of  the  latter,  was  said,  in  Boynton  v. 
Hubhard,  to  be  a  fraud  on  the  ancestor 
if  not  on  the  heir,  and  to  belong  to  a 
class  of  transactions  which  the  courts . 
set  asid^  as  contrary  to  public  policy, 
without  examining  into  their  fairness 
as  between  the  parties.  But  the  se- 
verity of  this  rule  would  seem  to  be 
confined  to  the  sale  of  expectancies, 
and  not  to  extend  to  estates  in  remain- 
der or  reversion,  where  there  can  be 
no  fraud  on  third  persons  if  the  sale 
is  fair  as  between  the  parties ;  and  in 
Crihhins  v.  Marhwood,  13  Grattan, 
495,  the  Court  refused  to  inquire  into 
the  adequacy  of  the  consideration  for 
the  grant  of  a  reversion,  which  had 
been  made  by  a  young  man  just  after 
attaining  his  majority,  without  the 
knowledge  of  his  mother,  who  had  a 
life  estate  in  the  property,  there  being 
no  evidence  of  actual  fraud  or  undue  in- 
fluence. In  Nimmo  v.  Davis,  7  Texas, 
260,  however,  the  burden  of  showing 
the  adequacy  and  fairness  of  the  con- 
sideration for  such  transfers,  was  said 
to  rest  on  the  purchaser ;  and  a  similar 
opinion  was  expressed  in  The  Poor  v. 
Hazleton,  15  New  Hampshire,  564. 
And  there  can  be  little  doubt  that 
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cliancery  may  intervene  whenever  the 
inadequacy  of  price,  and  the  other 
circumstances  of  the  case,  arc  such  as 
to  warrant  the  belief  that  undue  ad- 
vantage has  been  taken  of  distress 
or  weakness,  whether  the  subject-mat- 
ter of  the  sale  be  a  reversionary  in- 
terest or  one  in  possession.  Dunn  v. 
Chambers,  4  Barbour,  376 ;  post,  vol. 
2,  note  to  Huguenin  v.  Baseley. 

It  was  held,  in  the  recent  case  of 
Needles  v.  Needles,  7  Ohio,  N.  S. 
432,  443,  that  a  contract  between 
a  father  and  son,  by  whieh  the  lat- 
ter agreed  to  resign  all  claim  on  the 
estate  of  the  former,  after  his  death, 
in  consideration  of  an  advancement 
made  at  the  time,  was  equally  invalid, 
at  law  and  in  equity,  and  would 
not  debar  the  son  from  recovering  in 
opposition  to  its  terms  after  the  death 


of  the  father.  But  this  case  would 
probably  not  be  followed  in  the  other 
states  of  the  Union,  and  is  in  opposi- 
tion to  the  current  of  decision  in 
England.  An  advancement  may  give 
birth  to  an  equity  independently  of 
contract;  and  certainly,  when  aeon- 
tract  is  superadded  to  it;  and  there 
would  seem  no  reason  why  an  agree- 
ment by  a  son  to  resign  all  future 
claim  on  the  estate  of  his  father,  in 
consideration  of  an  immediate  benefit, 
should  not  be  received  with  the  favor 
which  has  been  invariably  shown  by 
chancery,  to  agreements  between  the 
members  of  a  family,  for  the  disposi-. 
tion  or  settlement  of  property  in  which 
they  have  a  present  or  prospective  in- 
terest. See  post,  vol.  2,  notes  to  Sta- 
pilton  V.  Stapilton  and  Row  v.  Daw- 
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[*494]  *MARSH  v,  LEE. 

TERMING  SANET^  TRINITATIS,  ANNO  22,  CAR.  2. 
REPORTED  2  VENTRIS,  337.* 

Tacking  Incumbrances.] — If  a  third  mortgagee  having  advanced  his  money 
without  notice  of  a  second  mortgage,  afterwards  buy  in  a  first  mortgage  or 
statute,  though  it  be  pendente  lite,  pending  a  bill  brought  by  the  second  mort- 
gagee to  redeem  the  first,  yet  the  third  mortgagee,  having  obtained  the  first 
mortgage  or  statute,  and  having  the  law  on  his  side,  and  equal  equity,  he 
shall  thereby  squeeze  out  and  gain  priority  over  the  second  mortgagee. 

A  bill  in  Chancery  was  brought  by  Marsh,  and  an  answer  put  in  thereto. 

The  case  was  thus  : — One  English,  being  seised  of  the  manor  of  Wicksall 
and  of  the  Manor  of  Monfield,  in  1649,  mortgages  part  of  the  manor  of  Wick- 
sall to  Burrell  for  £1000.  Afterwards,  in  1655,  he  acknowledges  a  statute  to 
Burrell  of  £800,  for  the  payment  of  £400. 


1  S.  C,  1  Ch.  Ca.,  162  ;  3  Ch.  Rep.  62. 
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Afterwards,  in  1662,  English  mortgages  both  these  manors  to  Mrs.  Duppa, 
for  £7000. 

Afterwards,  in  1665,  English  mortgages  the  manor  of  Wicksall  to  Lee,  for 
£2000;  Lee  having  no  notice  of  the  former  mortgages, 

^  [After  Mrs.  Duppa^s  death,  her  executors  brought  actions  of  ejectment 
against  English,  and  filed  their  bill  of  foreclosure  against  him.  In  Michael- 
mas Term,  1667,  English  suffered  judgment  in  ejectment  against  him  at  the 
suit  of  the  executors,  with  a  cesset  executio  until  May,  1668.  The  cesset 
executio  having  expired,  English  obtained  an  injunction  against  the  proceed- 
ings at  law,  upon  the  judgment  in  ejectment,  until  hearing  or  another  r^^qc-i 
*order;  and  on  the  5th  of  June,  1668,  a  decree  was  made,  that  Eng-  ^ 
lish  should  redeem  within  a  twelvemonth,  or  be  foreclosed.  On  the  26th  of 
November,  1668,  the  Master  reported,  that  8530^.  14s.  would  be  payable  to 
the  plaintiffs  on  the  6th  of  June,  1669. 

On  the  27th  of  November,  1668,  Lee,  by  the  advice  of  counsel,  purchases 
in  the  two  incumbrances  to  Burrell,  viz.,  the  mortgage  of  part  of  the  manor  of 
Wicksall,  and  the  statute. 

On  the  5th  of  February,  1669,  the  Master's  report  was  confirmed.  And 
now  Marsh,  executor  of  Duppa,  sues  Lee,  who  pleads  this  whole  matter.] 

My  Lord  Keeper,  Sir  Orlando  Bridgman,  assisted  by  Hale,  Chief  Baron, 
and  Justice  Rainsford,  held,,  that  Lee  might  make  use  of  these,  incumbrances 
to  protect  his  own  mortgage.  For  they  said,  that  he  had  both  law  and  equity 
for  him. 

First,  he  had  law;  for  that  he  had  a  precedent  mortgage  in  1649,  (which, 
indeed,  was  but  upon  part,)  and  also  the  statute  in  1655;  so  that,  while  these 
remained  in  force.  Marsh  could  not  come  in. 

Next,  he  had  equity;  for  he  having  a  subsequent  mortgage,  yet  it  being 
without  notice,  he  ought  to  be  relieved  in  this  Court.  And,  therefore,  my 
Lord  Chief  Baron  put  the  case,  as  if  the  first  mortgage  had  been  of  the  manor 
of  Wicksall  to  Burrell,  and  afterwards  it  had  been  mortgaged  to  Duppa,  and 
afterwards  to  Lee,  not  having  notice ;  if  afterwards  Lee  bought  in  Burrell's 
mortgage,  he  shall  hold  the  estate  against  Duppa,  until  he  be  satisfied  for  both 
the  money  which  he  paid  Burrell,  and  also  his  own  money  lent  upon  the  last 
mortgage  :  and  for  that  he  said,  that  it  had  been  so  adjudged  in  Camera  Scac- 
carii,  in  the  Court  of  Equity,  since  the  King  came  in,  in  one  Shelley's  case. 

Next,  he  put  the  case  of  the  statute,  which  English  entered  in  to  Burrell, 
in  1655,  and  was  afterwards  bought  by  Lee  from  Burrell.  He  held,  that 
Duppa  shall  not  bring  Lee  to  any  account  upon  this  statute  here  in  equity,  any 
otherwise  than  he  may  do  at  common  law. 

*iVbto.     It  was  agreed  that  the  lands  were  extended  upon  the  sta-  ^  ^=49^-1 
tute  at  the  third  part  of  the  true  value.     Now,  at  common  law,  the  ^ 
conusor,  or  he  that  claims  under  him,  must  bring  a  ^^  scire  facias  ad  compu- 
tand,'^  as  in  the  4  Co.  69,  b.     But  then  the  conusee  shall  not  account  accord- 

1  This  statement  within  brackets  is  drawn  up  from  1  Ch.  Ca.  162,  where  the  proceed- 
ings in  the  case  are  fully  given. 
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ing  to  the  true  value,  but  according  to  the  extended  value,  and  also  for  the 
whole  statute  :  and  if  the  conusee  is  satisfied  by  the  extended  value,  the  conu- 
sor shall  recover;  or  if  the  conusor  will  pay  down  the  rest  of  the  money  which 
is  behind,  with  damages,  he  shall  also  recover.  But  if  the  conusor  will  sue 
the  conusee  in  a  court  of  equity,  then  he  shall  bring  him  to  account  for  what 
he  hath  received  of  the  profits  above  the  extended  value. 

Now  then  our  case  here  is  somewhat  more,  for  Lee  has  also  equity  on  his 
side,  and  therefore  Duppa  shall  not  bring  him  to  account  for  what  he  has  re- 
ceived above  the  extended  value,  unless  he  has  also  received  enough  to  satisfy 
his  own  mortgage  of  £2000,  as  well  as  the  statute;  and  therefore,  if  Marsh 
will  take  ofi*  this  statute  by  a  suit  in  this  Court,  he  must  be  content  that  Lee 
doth  account  upon  the  extended  value  for  the  whole  £800  and  damages. 

Secondly,  they  held,  that  whereas  part  of  the  manor  of  Wicksall  was  mort- 
gaged to  Burrell,  but  that  now  the  whole  manor  was  mortgaged  to  Lee,  that 
yet  the  first  mortgage  should  not  extend  to  protect  more  than  that  part  of  the 
manor  which  was  first  mortgaged  to  Burrell. 

And  my  Lord  Chief  Baron  Hale  put  the  case  thus : — If  a  man  is  seised  of 
sixty  acres,  and  mortgages  twenty  to  A.,  and  then  mortgages  the  whole  to  B., 
and  then  mortgages  the  whole  to  C,  and  afterwards  C.  purchases  in  the  first 
mortgage,  that  shall  not  protect  more  than  the  twenty  acres ;  but  it  shall  pro- 
tect those  twenty  acres  so  as  B.  shall  never  recover  that,  until  he  pay  C.  all 
the  money  upon  the  first  and  last  mortgage. 

But  Hale  said,  that  he  thought  that  in  this  case,  inasmuch  as  the  mortgage 
to  Lee^  was  only  of  part  of  Wicksall,  that  therefore  Marsh  might  bring  Lee  to 
r  *4Q71  ^^  ^account  upon  the  extended  value,  whereupon  these  two  manors 
were  extended  upon  the  statute ;  and  if  Lee  had  received  the  money 
due  upon  the  statute,  by  receiving  of  the  profits  according  to  the  extended 
value,  or  if  she  will  pay  down  the  residue  of  the  money  due  upon  the  statute, 
or  if  she  will  pay  down  so  much  as  the  proportion  will  come  to  for  Monfield, 
that  then  she  may  discharge  the  manor  of  Monfield. 

But  then  my  Lord  Keeper  asked  him  how  he  would  have  it  appointed/  and 
how  much  should  be  laid  upon  Monfield,  and  how  much  upon  Wicksall  ?  for 
that  part  of  Wicksall  is  under  that  extent. 

To  which  Hale  answered,  that  if  Marsh  did  sue  Lee  for  the  discharge  of 
this  statute  from  Monfield,  that  Monfield  should  be  discharged  by  her  paying 
down  as  much  as  the  proportion  comes  to,  or  when  Lee  shall  have  received  so 
much  according  to  the  extended  value,  and  that  he  thought  there  might  be  a 
proportion  found  out  by  the  court. 

Nota.  Sir  H.  Finch,^  counsel  for  Lee,  cited  Primate  and  Jackson's  case,* 
Grove  and  Grove's  case,^  and  3Irs.  Calamy' s  case^  all  which  were  resolved  in 
this  court — That  a  purchaser  or  mortgagee  coming  in  upon  a  valuable  con- 

1  That  is  to  say  the  mortgage  which  Lee  took  as  assignee  of  Burrell. 

2  Qu.  "Apportioned."  s  Afterwards  Earl  of  Nottingham. 
*  Hardres  Rep.  nom.  Hedworth  v.  Primate. 

5  Churchill  v.  Grove,  Nels.  Rep.  89  ;  1  Ch.  Ca.  35. 

6  Higgon  V.  Sydall,  Calamy  and  others,  1  Ch.  Ca,  149. 
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sideration,  without  notice^  and  purchasing  in  a  precedent  incumbrance,  it  shall 
protect  his  estate  against  any  person  that  hath  a  mortgage  subsequent  to  the 
first,  though  before  the  last  mortgage,  though  he  purchased  in  the  incum- 
brance after  he  had  notice  of  the  second  mortgage. 


3Iarsh  v.  Lee,  the  pleadings  of  which  are  fully  stated  in  1  Chancery  Cases, 
162,  lays  down  the  doctrine,  never  since  allowed  by  the  judges  to  be  ques- 
tioned, that  a  mortgagee,  without  notice,  purchasing  the  first  incumbrance, 
shall  thereby  protect  his  estate  against  any  person  having  a  mortgage  subse- 
quent to  the  first  incumbrance,  though  he  purchased  in  the  incumbrance  after 
he  had  notice  of  the  subsequent  mortgage.  In  Edmunds  v.  Fovey,  1  Vern. 
187,  there  were  first,  second,  and  third  mortgagees,  who  had  all  lent  their 
money  without  notice.  The  third  mortgagee,  hearing  of  the  *two  r  Jic^qo-i 
former  securities,  bought  in  the  first  incumbrance,  a  judgment  that 
was  satisfied ;  it  was  strongly  insisted  at  the  bar,  that,  though  the  trade  of 
buying  in  incumbrances  had  been  formerly  countenanced,  yet  that  it  was  in 
truth  a  thing  against  conscience,  and  contradictory  to  many  established  rules 
of  law  and  equity.  But,  after  long  debate,  the  Lord  Keeper  North  told  them, 
he  wondered  the  counsel  laid  their  shoulders  to  a  point  that  had  been  so  long 
since  settled,  and  received  as  the  constant  cour^  in  Chancery.  '^  It  is  true,'' 
said  his  Lordship,  ^Hhere  have  been  strong  arguments  used  against  the  unrea- 
sonableness of  this  practice,  and  there  might  be  likewise  strong  reasons  brought 
for  the  maintaining  of  it,  and  so  was  at  first  a  case  very  disputable ;  but  being 
once  solemnly  settled,  as  it  was  in  the  case  of  Marsh  v.  Lee,  he  would  not 
now  suff"er  that  point  to  be  stirred.''  See  also  Holt  v.  Mill,  2  Yern.  280.  In 
Worthy  v.  Birkliead,  (2  Ves.  571,)  Lord  Hardwicke  fully  approves  of  the 
principal  case,  and  thus  explains  the  foundation  of  the  doctrine  it  establishes. 
'^  As  to  the  equity  of  this  Court,"  observes  his  Lordship,  ''  that  a  third  incum- 
brancer having  taken  his  security  or  mortgage  without  notice  of  the  second 
incumbrance,  and  then  being  puisne  taking  in  the  first  incumbrance,  shall 
squeeze  out  and  have  satisfaction  before  the  second,  that  equity  is  certainly 
established  in  general,  and  was  so  in  Marsh  v.  Lee,  by  a  very  solemn  deter- 
mination by  Lord  Hale,  who  gave  it  the  term  of  the  ^  creditor's  tabula  in  nau- 
fragio ;'  that  is,  the  leading  case.  Perhaps  it  might  be  going  a  good  way  at 
first ;  but  it  he :  been  followed  ever  since,  and,  I  believe,  was  rightly  settled, 
only  on  this  foundation,  by  the  particular  constitution  of  the  law  of  this  coun- 
try. It  could  not  happen  in  any  other  country  but  this;  because  the  jurisdic- 
tion of  *law  and  equity  is  administered  here  in  different  courts,  and  creates 
different  kinds  of  rights  in  estates;  and,  therefore,  as  courts  of  equity  break 
in  upon  the  common  law,  where  necessity  and  conscience  require  it,  still  they 
allow  superior  force  and  strength  to  a  legal  title  to  estates ;  and,  therefore, 
where  there  is  a  legal  title  and  equity  of  one  side,  this  Court  never  thought 
fit,  that,  by  reason  of  a  prior  equity  against  a  man  who  had  a  legal  title,  that 
man  should  be  hurt ;  and  this  by  reason  of  that  force  this  Court  necessarily 
and  rightly  allows  to  the  common  law  and  to  legal  titles.    But  if  this  had  hap- 
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pened  in  any  other  country,  it  could  never  have  made  a  question ;  for,  if  the 
law  and  equity  are  administered  by  the  same  jurisdiction,  the  rule,  qui  prior 
est  tempore  potior  est  jure,  must  hold."  And  see  the  remarks  of  Sir  W.  Page 
Wood,  Y.  C,  in  Rooper  v.  Harrison,  2  K.  &  J.  108,  109. 
r  *4.QQ1  *^"  *^^  well-known  case  of  Brace  v.  The  Duchess  of  Marlborough, 
2  P.  Wms.  491,  the  whole  doctrine  is  very  accurately  stated  by  Sir 
Joseph  Jekyll,  M.  R.,  in  a  series  of  rules  which  it  is  proposed  to  consider. 
The  first  general  rule  there  laid  down,  within  which,  indeed,  the  principal 
case  falls,  is,  'Hhat,  if  a  third  mortgagee  buys  in  the  first  mortgage,  though  it 
be  pendente  lite,  pending  a  bill  brought  by  the  second  mortgagee  to  redeem 
the  first,  yet  the  third  mortgagee  having  obtained  the  first  mortgage,  and  got 
the  law  on  his  side,  and  equal  equity,  he  shall  thereby  squeeze  out  the  second 
mortgagee ;  and  this  the  Lord  Chief  Justice  Hale  called  a  ^  plank'  gained  by 
the  third  mortgagee,  or  tabula  in  naufragio,  which  construction  is  in  favor  of 
a  purchaser,  every  mortgagee  being  such  pro  tanto.'^ 

Where,  however,  a  puisne  mortgagee,  having  obtained  the  legal  estate,  parts 
with  it  on  a  sale  of  the  mortgaged  estate,  he  will  only  be  entitled  to  claim  a 
share  of  the  purchase-money  according  to  his  priority  in  point  of  date.  See 
Rooper  v.  Harrison,  2  K.  &  J.  86.  "If,''  said  Sir  W.  P.  Wood,  Y.  C, 
"  the  Court  does  not  find  the  legal  estate  interposed,  it  deals  with  the  money 
according  to  priorities,"  p.  109. 

It  will  be  observed,  that  it  is  laid  down  by  Sir  Joseph  Jekyll,  as  in  the 
principal  case,  that  it  matters  not  if  the  third  mortgagee  advanced  his  money 
without  notice  of  the  second  mortgage,  whether  he  afterwards  obtains  notice 
of  it  by  a  lis  pendens  or  otherwise.  "  This,"  says  Lord  Hardwicke,  "has  gone 
so  far  (and  the  original  case  was)  that  if  a  puisne  incumbrancer  took  in  the 
first  incumbrance  pendente  lite,  still  he  should  have  the  same  benefit :  for  in 
Marsh  v.  Lee  there  was  a  lis  pendens,  yet  was  not  the  party  afi"ected  with  it ; 
and  so,  I  take  it,  in  general  it  would  be,  notwithstanding  a  lis  pendens :  because 
the  principle  upon  which  all  these  cases  depend  is  this,  that  a  man's  having 
notice  of  a  second  incumbrance  at  the  time  of  taking  in  the  first,  does  not 
hurt ;  it  is  the  very  occasion  that  shows  the  necessity  of  it.  It  is  only  notice 
at  the  time  of  taking  in  the  third,  that  will  afl"ect  him ;  for  then,  no  act  he  can 
do  will  help  him.  Then  a  lis  pendens  is  nothing  but  notice ;  an  actual  notice 
is  certainly  as  good  as  that  by  a  lis  pendens ;  one  notice  is,  in  consideration  of 
this  Court,  as  strong  as  another.  Nay,  actual  notice  is  stronger  than  that 
implied  by  a  lis  pendens ;  it  will  not  therefore  affect  him.  That  was  Marsh  v. 
Lee,  and  the  other  cases,  which  I  agree  to :"  Worthy  v.  Birkhead,  2  Yes. 
574.  See  also  Huntington  v.  Greenville,  1  Yern.  49 ;  Haiohins  v.  Taylor,  2 
Yern.  29;  Belchier  v.  Butler,  and  Renforth  v.  Ironside,  1  Eden,  523;  S.  C, 
r*'SOO"l  ^  "^^'^'  ^'  ^'  ^^^'  Toml.  ed.,  nom.  "^Belchier  v.  Renforth;  Turner  v. 
^  ^Richmond,   2   Yern.   81;   Willoughhy  v.  Willoughhy,  1  T.  R.  773; 

Robinson  v.  Davison,  1  Bro.  C.  C.  63. 

And,  notwithstanding  the  doubt  thrown  out  by  Lord  Eldon,  in  Machreth  v. 
Symmons,  15  Yes.  335,  ante  240,  it  is  now  clearly  settled,  that  notice  of  his 
advance,  given  by  the  second  to  the  first  mortgagee,  will  not  prevent  the  third 
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mortgagee,  who  lends  his  money  without  notice  of  it,  from  tacking  his  mort- 
gage to  the  first :  Peacock  v.  Burt,  Coote  on  Mortgages,  Appendix. 

But  a  puisne  incumbrancer  will  not  be  allowed  to  tack  after  a  decree  made 
to  settle  the  priorities  of  incumbrancers :  Earl  of  Bristol  v.  Hungerfordj  2 
Vern.  524,  approved  of  by  Lord  Hardwicke  in  Worthy  v.  Birlchead,  2  Ves.  574. 
So,  in  Ex  parte  Knott,  11  Yes.  619,  Lord  Eldon  observed,  '^  There  is  no  diffi- 
culty upon  the  point  as  to  a  decree  to  settle  priorities.  After  that  you  cannot 
tack  certainly,  for  there  is  a  judgment  for  the  creditors,  that  they  shall  be 
paid  according  to  their  priorities.  But  you  may,  as  was  held  in  the  House  of 
Lords,  up  to  the  time  of  the  decree,  struggle  for  the  tabula  in  naufragio ;  and, 
though  the  decree  is  in  a  sense  only  a  judgment  upon  the  rights  as  they  stood 
at  the  time  the  bill  was  filed,  yet  it  was  decided  in  that  case,  that  until  the 
decree  you  might  do  so.'^ 

An  exception  to  the  rule  is  mentioned  by  Lord  Hardwicke,  viz.  that  if  a 
prior  mortgagee  takes  an  assignment  of  a  third  mortgage,  as  a  trustee  only  for 
another  person,  he  shall  not  be  allowed  to  tack  the  two  mortgages  together,  to 
the  prejudice  of  intervening  incumbrancers.  If  this  was  permitted,  a  mere 
stranger  purchasing  the  third  mortgage,  by  declaring  he  bought  it  in  trust  only 
for  the  first  mortgagee,  might  tack  both  together,  and  defeat  all  the  other  in- 
cumbrancers :  Per  Lord  Hardwicke,  in  3Iorret  v.  Paske,  2  Atk.  52.  So,  also 
upon  the  same  principle,  it  was  held  in  Barneit  v.  Weston,  12  Yes.  130,  that 
the  executors  of  a  first  mortgagee  of  a  leasehold,  who  had  the  legal  estate  in 
his  own  right,  could  not,  as  against  a  mesne  incumbrancer,  tack  a  mortgage  of 
the  equity  of  redemption  which  had  vested  in  their  testator  as  the  executor  of 
another.  See  and  consider  Wilmot  v.  Pike,  5  Hare,  14 ;  Eooper  v.  Harrison, 
2  K.  &  J.  86. 

The  second  rule  laid  down  in  Brace  v.  The  Duchess  of  Marlborough,  2  P. 
Wms.  491,  in  accordance  with  which  that  case  was  decided,  is,  "  that,  if  a 
judgment  creditor,  or  creditor  by  statute  or  recognizance,  buys  in  the  first 
mortgage,  he  shall  not  tack  or  unite  this  to  his  judgment,  &c.,  and  thereby 
gain  a  preference ;  for  one  cannot  call  a  judgment,  &c.  creditor  a  purchaser, 
nor  has  such  creditor  any  right  to  the  land;  he  has  neither  jus  in  re  nor  ad 
rem;  *and,  therefore,  though  he  releases  all  his  right  to  the  land,  he  p  ^^a-i-] 
may  extend  it  afterwards.  All  that  he  has  by  the  judgment  is  a  lien 
upon  the  land,  but  non  constat  whether  he  ever  will  make  use  thereof;  for  he 
may  recover  the  debt  out  of  the  goods  of  the  cognizor  by  fieri  facias,  or  may 
take  the  body,  and  then,  during  the  defendant's  life,  he  can  have  no  other 
execution :  besides,  the  judgment  creditor  does  not  lend  his  money  upon  the 
immediate  view  or  contemplation  of  the  cognizor' s  real  estate,  for  the  land 
afterwards  purchased  may  be  extended  on  the  judgment :  nor  is  he  deceived 
or  defrauded,  though  the  cognizor  of  the  judgment  had  before  made  twenty 
mortgages  of  all  his  real  estate;  whereas  a  mortgagee  is  defrauded  or  deceived 
if  the  mortgagor  before  that  time  mortgaged  his  land  to  another.''  And  see 
Ex  parte  Knott,  11  Yes.  617. 

Upon  the  same  principle,  in  Lacey  v.  Ingle,  2  Ph.  413,  A.,  having  mort- 
gaged an  estate  to  B.  and  C.  in  succession,  agreed  to  sell  it  to  D.  free  from 
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incumbrances ;  part  of  the  purchase-money  was  to  be  paid  down,  and  the  rest 
on  the  completion  of  the  purchase.  During  the  investigation  of  the  title,  A. 
induced  D.,  who  was  ignorant  of  the  mortgages,  to  make  further  payments  on 
account  of  the  purchase-money;  and  having  also  raised  a  further  sum  from  E. 
on  the  security  of  his  contract,  without  giving  him  notice  of  C/s  mortgage, 
became  insolvent,  and  absconded.  A.  thereupon,  with  notice  of  all  that  had 
happened,  paid  off  C/s  mortgage  out  of  the  balance  of  the  purchase-money 
remaining  due;  and  E.,  to  secure  himself,  took  an  assignment  of  B/s  mort- 
gage. But  the  balance  of  purchase-money  not  being  sufficient  to  pay  both  E.'s 
charge  and  what  E.  had  paid  to  B.,  Lord  Cottenham,  C.,  reversing  the  judg- 
ment of  the  Yice-Chancellor  Knight  Bruce,  held,  that  E.  was  not  entitled  to 
tack  his  security  to  B.^s  mortgage,  first,  because  he  not  only  did  not  deal  upon 
the  faith  of  the  land,  or  contract  for  any  interest  in  it,  but,  as  appears  upon  the 
face  of  the  contract,  relied  upon  and  advanced  his  money  upon  the  faith  of  a 
fund  which  could  only  arise  and  have  existence  upon  the  supposition  that  the 
party  to  whom  he  advanced  the  money  would  not  have,  and  at  that  time  had 
not,  any  interest  in  the  land;  and,  secondly,  because,  although  E.,  at  the  time 
he  advanced  his  money,  had  no  notice  of  any  particular  incumbrance  on  the 
estate,  except  B.'s,  he  knew  that  he  was  dealing  for  a  supposed  balance,  out 
of  which  D.,  having  contracted  for  the  estate  free  from  incumbrances,  would 
be  entitled  to  pay  off  any  incumbrances  to  which  the  estate  might  be  found  to 
be  subject;  and,  therefore,  the  equities  of  D.  and  E.  were  not  equal. 

And  it  seems  doubtful  whether  *a  iuds-ment  creditor,  since  the 

C*5021  •  J      r>  7 

-'  passing  of  1  &  2  Yict.  c.  110,  although  a  judgment  is  now  a  charge 

upon  the  land,  could  tack  any  more  than  he  could  previously.     See  Kinderley 

V.  Jervis,  22  Beav.  1 ;    Watts  v.  Porter,  3  Ell.  &  B.  743 ;  Beavan  v.  Lord 

Oxford,  6  De  G-.  Mac.  &  &.  507. 

Another  rule  in  Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms.  494,  is, 
"  that  if  a  first  mortgagee  lends  a  further  sum  to  the  mortgagor  upon  a  sta- 
tute or  judgment,  he  shall  retain  against  a  mesne  mortgagee  till  both  the 
mortgage,  and  statute  or  judgment  be  paid."  See,  also  Shepherd  v.  Titley,  2 
Atk.  348 ;  Anon.,  2  Yes.  662.  A  fortiori,  if  the  first  mortgagee  lends  on  a 
mortgage  :  Morret  v.  Paske,  2  Atk.  52. 

However,  in  all  these  cases,  as  is  laid  down  in  the  sixth  rule  in  Brace  v. 
The  Duchess  of  Marlborough,  2  P.  Wms.  495,  no  subsequent  incumbrancer 
will  be  allowed  to  tack  his  incumbrance,  unless  wlien  he  lent  his  money  he 
had  no  notice  of  the  second  mortgage,  statute,  or  judgment;  for  being  with- 
out notice  is  his  sole  equity. 

And  it  has  even  been  held,  contrary  to  the  old  case  of  Gordon  v.  Graham, 
(7  Yin.  Ab.  82.  pi.  7 ;  2  Eq.  Cas.  Ab.  598,)  that  although  the  first  mortgage 
was  made  to  secure  a  sum  and  further  advances,  if  the  first  mortgagee  made  a 
further  advance  with  notice  of  a  mesne  incumbrance,  he  will  not  be  entitled 
to  priority  in  respect  of  such  further  advance.  See  Shaw  v.  Neale,  20  Beav. 
157 ;  there  an  estate  was  mortgaged  to  A.  to  secure  a  sum  of  money  and 
further  advances.  Afterwards  Shaw,  the  plaintiff,  obtained  a  charge  on  the 
estate  by  means  of  a  judge's  order.     It  was  held  by  Sir  John  Romilly,  M.  R., 
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that  the  further  advances  made  to  the  mortgagor  by  A.,  after  notice  of  the 
order,  had  no  priority  over  Shaw's  charge.  ^^  The  law/'  said  his  Honor,  "  with 
respect  to  the  question  whether  a  second  incumbrancer  who  takes,  subject  to 
a  prior  mortgage  expressed  to  secure  a  sum  then  due,  and  also  future  advances, 
is  entitled  to  priority  over  the  advances  made  subsequently  to  his  security  by 
the  first  incumbrancer,  with  notice  of  such  second  incumbrance,  is  a  point  not 
free  from  doubt  on  the  authorities.  The  ground  on  which  it  is  put,  in  favor 
of  the  first  mortgagee  who  claims  priority  for  his  subsequent  advances,  is,  that 
the  second  mortgagee  might,  by  a  tender  of  the  amount  due  to  the  first  mort- 
gagee, have  stopped  all  further  advances  }  and  the  case  of  Gordon  v.  Graham^ 
(7  Vin.  Ab.  52,  pi.  3  ;  2  Eq.  Ca.  Ab.  598,)  is  cited,  where  Lord  Cowper  held, 
that  the  second  incumbrancer  having,  when  he  advanced  his  money,  notice  of 
the  nature  of  the  first  mortgage,  could  not  redeem  the  first  mortgage  without 
payment  of  the  sum  advanced  by  the  first  mortgagee  after  he  had  received 
notice  of  the  second  incumbrance.  *This  decision  has  not  met  with 
the  unanimous  approbation  of  the  profession.  Mr.  Powell,  in  his  *-  -^ 
Treatise  on  Mortgages,  (2  Pow.  Mortg.  6th  ed.  534,  n ;  but  see  4  Byth,  2nd 
ed.  427,)  doubts  the  soundness  of  the  decision ;  and  Lord  St.  Leonards,  in 
Blunden  v.  Desart,  (2  Dru.  &  W.  405,)  says,  ^  that  even  in  the  case  of  a  first 
mortgage,  whether  legal  or  equitable,  covering  future  advances,  it  deserves 
further  consideration  whether  it  would  be  saf6  to  rely  in  all  cases  upon  Gor- 
don V.  Grdhaniy  as  an  authority  that  advances  may  be  safely  made  after  the 
first  mortgagee  has  notice  of  a  second  mortgage.'  This  case  of  Gordon  v. 
Graham,  has  never,  I  believe,  been  treated  as  an  authority  for  holding  that 
the  doctrine  applied  to  the  case  of  a  second  incumbrancer,  who  advanced  his 
money  without  notice  of  the  first  mortgage.  Lord  Cowper  certainly  relies  on 
the  fact  of  notice ;  for  he  observes,  that  it  was  the  folly  of  the  second  mort- 
gagee, with  notice  (of  the  first  incumbrance)  to  take  such  security.  This 
reasoning  obviously  fails  to  apply  to  the  case  of  a  second  incumbrancer,  who 
not  only  had  no  notice  of  the  prior  incumbrancer,  but  who  obtains  his  charge 
on  the  estate  not  by  reason  of  any  contract  with  the  owner,  but  by  operation 
of  law,  which  gives  to  the  registered  order  to  pay  the  effect  of  an  incumbrance 
on  the  land,  for  a  debt  which  the  debtor  had  refused  or  was  unable  to  pay." 
And  see  Saunders  v.  JDehew,  2  Vern.  271 ;  Allen  v.  Knight,  5  Hare,  272 ; 
Cannock  v.  Jauncei/,  5  "W.  R.  764. 

The  last  rule  laid  down,  in  Brace  v.  The  Duchess  of  Marlborough,  2  P. 
Wms.  495,  is  ^^  that  when  a  puisne  incumbrancer  buys  in  a  prior  mortgage,  in 
order  to  unite  the  same  to  the  puisne  incumbrance,  but  it  is  proved  that  there 
was  a  mortgage  prior  to  that,  the  Court  clearly  holds,  that  the  puisne  incum- 
brancer, where  he  had  not  got  the  legal  estate,  or  where  the  legal  estate  was 
vested  in  a  trustee,  could  there  make  no  advantage  of  his  mortgage ;  but  in 
all  cases  where  the  legal  estate  is  standing  out,  the  several  incumbrances  must 
be  paid  according  to  their  priority  in  point  of  time :  qui  prior  est  in  tempore 
potior  est  in  jure!^  See  Symmes  v.  Symonds,^  Bro.  P.  C.  328,  Toml.  ed. ; 
Earl  of  Bristol  v.  Hungerford,  2  Vern.  524  -,  1  Eq.  Ca.  Ab.  142. 

But  if  any  one  of  the  incumbrancers  has  a  better  title  than  the  others  to  call 
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for  a  conveyance  of  the  legal  estate,  as  for  instance,  when  a  declaration  of 
trust  of  the  legal  interest  has  been  made  in  his  favor,  or  he  has  possession  of 
a  deed  creating  a  term,  equity  will  consider  him  as  being  in  the  same  state 
as  if  he  had  the  legal  estate  :  Windham  v.  Richardson,  2  Ch.  Ca.  213  ;  Wilkes 
V.  Bodington,  2  Vern.  599;  Earl  of  Pomfret  v.  Lord  Windsor,  2  Yes.  486; 
Ex  parte  Knott,  11  Yes.  618 ;  "^Maundrell  v.  Maundrell,  10  Yes.  271 ; 
t    ^^^J    Wilmot  V.  Pike,  5  Hare,  22. 

Where  a  first  mortgagee  or  any  of  the  mortgagees  purchases  and  takes  a 
conveyance  to  himself  of  the  equity  of  redemption,  he  cannot  set  up  his  mort- 
gage against  any  of  the  subsequent  incumbrances  of  which  he  had  notice; 
Toulmin  v.  Steere,  3  Mer.  210;  Brown  v.  Stead,  5  Sim.  535;  but  a  prior 
mortgage,  if  kept  on  foot  against  the  estate,  may  be  used  by  the  purchaser  of 
the  equity  of  redemption,  as  a  protection  against  the  intervening  incumbrances. 
See  Parri/  v.  Wright,  1  Sim.  &  St.  369;  S.  C.  5  Russ.  142 ;  and  see  Otter  v. 
Lord  Vaux,  2  Kay  &  J.  650. 

As  to  the  nature  of  Statutes  and  Recognizances,  see  Burton^s  Compendiun^, 
pi.  868. 


The  principle  established  in  Harsh 
V.  Lee,  that  a  third  mortgagee,  with- 
out notice,  may  buy  in  the  first  mort- 
gage, and  thereby  exclude  a  second 
mortgagee,  does  not  appear  to  be  re- 
ceived in  any  court  in  this  country. 
The  system  of  registration  is  universal 
here,  and  it  is  considered  to  be  the 
policy  of  that  system,  that  a  mortgage 
shall  not  be  a  security  for  more  than 
the  debt  expressed  in  the  mortgage, 
as  against  other  incumhrances.  In 
New  York,  Connecticut,  Ohio,  and 
Yirginia,  the  doctrine  has  been  ex- 
pressly condemned  and  excluded. 

In  Grant  and  others  v.  Bissett  and 
others,  1  Caines'  Cases,  112,  the  chan- 
cellor had  decided  in  favor  of  the 
practice  of  tacking,  but  his  decision 
was  reversed  in  the  Court  of  Errors, 
where  it  was  decided  that  the  statute 
which  directs  that  mortgages  which 
arc  first  registered,  shall  have  prefer- 
ence according  to  the  times  of  the 
registry,  had  abolished,  with  respect 


to  registered  mortgages,  the  right  of 
tacking  a  junior  to  a  senior  mortgage, 
and  thus  excluding  an  intervening 
one;  since  the  allowing  of  a  junior 
mortgage  to  be  paid  first,  would  be 
denying  to  the  older  one  the  prefer- 
ence given  to  it  by  statute.  '^  Under 
our  laws,  and  the  decisions  of  our  own 
courts,^^  said  the  chancellor  in  Bridgen 
V.  Carhartt,  Hopkins,  234,  235,  "a 
registered  mortgage  is  regarded  as  an 
incumbrance  for  the  debt  expressed 
in  the  mortgage,  and  for  no  greater 
sum.  Such  is  the  sense  of  the  act 
concerning  mortgages;  and  though 
the  great  objects  of  the  registry  are  to 
secure  mortgagees,  to  give  notice  to 
purchasers,  and  to  regulate  priorities, 
it  seems  also  to  be  the  spirit  of  all  our 
statutes  respecting  mortgages,  that  a 
registered  mortgage  shall  never  be- 
come a  security  between  any  parties, 
for  any  other  debt  than  that  specified 
in  the  registered  instrument.  The 
English  doctrine,  by  which  a  mort- 
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gage  subsequent  to  a  second  mortgage 
may  be  tacked  to  the  first,  in  exclu- 
sion of  an  intermediate  mortgage,  has 
been  adjudged  by  tlie  Court  of  Errors, 
to  be  inconsistent  with  our  law  con- 
cerning registered  mortgages,  1  Caines' 
Cases  in  Error,  112.  The  English 
doctrine  of  tacking  has  thus  been  re- 
jected, in  the  only  adjudged  case  in 
which  any  attempt  to  enforce  it  ap- 
pears to  have  been  made  in  our 
courts/^ 

^'We  have  not  adopted,  in  this 
State,''  said  Huntington,  J.,  in  Oshorn 
V.  Carr,  12  Connecticut,  196,  208, 
'Hhe  doctrine  of  tacking  mortgages, 
so  as  to  give  priority  to  a  third  mort- 
gagee over  an  intervening  one.  This 
is  a  consequence  of  the  admitted  rule, 
that  the  registry  of  a  deed,  is,  here, 
constructive  notice,  and  equivalent  to 
actual  notice,  of  the  specific  mortgage, 

which  is  recorded The 

doctrine  of  tacking,  as  understood  in 
England,  and  which  is  merely  giving 
priority  to  a  third  mortgagee,  as  to  his 
mortgage,  over  an  intermediate  incum- 
brance, by  buying  in  the  legal  title, 
cannot  exist  here,  because  the  record 
of  the  second  mortgage  is  equivalent 
to  actual  notice  of  its  existence.  Such 
has  always  been  the  law  of  this  State. 

.  .  .  There  are  other  reasons 
than  those  which  we  have  suggested, 
which,  independent  of  decided  cases 
in  our  courts,  would  constrain  us  to  re- 
ject the  English  doctrine  of  tacking. 
It  is  unjust  and  inequitable,  and  is 
supported  there,  only  by  the  weight 
of  authority.  .  .  .  The  case  of 
Marsh  V.  Lee,  was  perhaps  the  first  in 
which  the  English  doctrine  of  tacking 
was  fully  established.  It  was  a  pre- 
cedent subsequently  followed  with 
evident  reluctance,  and  which  the 
courts  in  Westminster  Hall   did  not 


feel  at  liberty  to  overrule.  It  may  be 
added,  that  this  doctrine  is  generally 
exploded  in  the  United  States,  by 
which  we  are  relieved  from  a  multi- 
tude of  refined  distinctions,  which 
have  given  intricacy  to  this  peculiar 
branch  of  equity  jurisprudence.  (4 
Kent's  Com.  178,  179.") 

In  Ohio,  it  is  declared,  that  it  has 
ever  been  held  in  that  State,  that  the 
principle  of  tacking,  as  applied  to 
mortgages,  or  to  mortgages  and  judg- 
ments, cannot  be  allowed;  B razee  and 
others  v.  The  Lancaster  Bank  and 
others,  14  Ohio,  318,  321. 

In  a  late  case  in  Virginia,  this  doc- 
trine was  examined  at  considerable 
length,  and  considered  to  be  unreason- 
able in  itself,  and  opposed  to  the  policy 
of  the  registration  acts.  ^'  This  whole 
doctrii^e  of  tacking,"  said  Baldwin,  J., 
^'unless  in  the  case  of  further  advances 
originally  provided  for  by  contract,  is 
extremely  harsh  and  unreasonable. 
Natural  justice  obviously  requires  that 
valid  incumbrances  should  be  paid 
according  to  their  priority  in  point  of 
time.  The  first  incumbrance  is  an 
appropriation  of  the  property  by  the 
consent  of  the  owner,  or  the  operation 
of  law,  to  the  satisfaction  of  a  just 
demand;  and  so  a  second  incumbrance 
is  an  appropriation,  in  like  manner, 
of  what  shall  remain  after  satisfaction 
of  the  first.  The  first  incumbrancer 
who,  after  a  second  incumbrance,  en- 
larges his  demand  beyond  the  efi"ect 
of  his  original  contract,  is  in  truth,  as 
regards  the  second,  only  a  third  in- 
cumbrancer; and  a  third  incumbrancer 
is  nothing  more  as  regards  his  ori- 
ginal demand,  though  he  purchases 
in  the  first  incumbrance. 

"  The  doctrine  is  justified  by  no  one, 
upon  the  principles  of  natural  justice, 
and  rests  for  its  support  upon  artifi- 
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cial  reasoning.  It  was  introduced  and 
is  sustained  upon  the  ground,  that 
the  mortgagee  entitled  to  its  benefit 
has  the  advantage  of  the  legal  title, 
and  has  equal  equity,  and  therefore 
the  law  shall  prevail.  But  the  as- 
sumed equality  of  equity  is  not  well 
founded.  There  is  no  color  for  it  ex- 
cept in  the  idea  that  each  claimant  is 
a  bona  fide  purchaser  for  a  valuable 
consideration ;  but  that  does  not  pro- 
duce equality  in  point  of  right.  He 
whose  incumbrance  is  thus  overreach- 
ed is  prior  in  point  of  time,  and  at 
least  equal  in  equity ;  and,  therefore, 
should  have  the  benefit  of  the  maxim. 
Qui  prior  est  in  tempore  potior  est  in 
jure. 

^'  The  elements  of  the  doctrine,  it 
will  be  seen,  are  the  possession  by  the 
preferred  mortgagee  of  the  legal  title, 
and  the  pre-existence  or  accession  of 
a  distinct  equity,  without  notice  of  the 
mesne  incumbrance.  Hence,  it  is  ob- 
vious, that  it  could  never  have  been 
introduced  into  a  country  enjoying  the 
benefits  of  a  general  registry,  intended 
to  give  notice  to  the  whole  world  of  all 
conveyances  and  incumbrances,  and 
to  supply  the  place  of  actual  notice. 
.  .  .  In  nearly  all  the  States  of 
this  Union,  the  registry  is  held  to  be 
notice  to  subsequent  purchasers  and 
mortgagees,  provided  the  deed  has 
been  duly  proved  or  acknowledged. 

.  .  It  is  easy  to  perceive  that 
the  operation  of  the  registry  laws  of 
Virginia,  and  of  other  States  of  the 
Union,  is  to  cut  up  by  the  roots  the 
English  doctrine  of  tacking,  so  far  as 
it  affects  intermediate  purchasers  and 
incumbrancers.''  Siter,  Price  &  Co. 
V.  M'Clanachan  et  ah.,  2  Grattan, 
280,  300,  301,  303,  304. 

In  Kentucky,  some  earlier  cases 
had  apparently  recognized  the  equity 


of  tacking;  Bank  of  Kentucky  v. 
Vance  8  Administrators,  4  Littell, 
168,  173  ;  Nelson^ s  Heirs  v.  Boyce, 
&c.,  7  J.  J.  Marshall,  401,  405 ;  but 
in  a  late  case  the  existence  of  this 
principle  seems  to  be  considered  doubt- 
ful. "  When  a  prior  mortgage,''  said 
the  court,  "  does  not  provide  for  sub- 
sequent liabilities  or  advances,  the 
British  doctrine  of  tacking  all  such 
liabilities  as  shall  have  been  incurred, 
or  all  such  advances  as  shall  have 
been  made,  on  the  faith  of  the  pro- 
perty thus  mortgaged,  and  without 
actual  notice  of  a  subsequent  mort- 
gage thereon,  has  not  been  conclu- 
sively established  in  this  court.  And 
whether  it  shall  be  recognized  here, 
as  either  authoritatively  settled,  or  as 
consistent  with  principle  or  analogy, 
we  shall  not  now  pause  to  determine 
or  to  consider :"  Ave  rill  v.  Guthrie, 
8  Dana,  82,  84. 

[The  doctrine,  that  a  purchase  in 
good  faith,  and  without  notice,  gives 
the  purchaser  an  equity,  which  a  sub- 
sequent notice  cannot  take  away,  and 
which  he  may  protect  against  antece- 
dent equities,  by  procuring  a  convey- 
ance of  the  legal  title,  has  been  as- 
sailed as  unjust,  but  would  seem  a 
necessary  consequence  of  the  prefer- 
ence, which,  between  equal  rights, 
should  always  be  awarded  to  superi- 
ority of  diligence.  Thus,  a  chattel 
sold  successively  to  different  persons, 
will  belong  to  him  to  whom  it  is  first 
delivered,  or  who  first  clothes  his  title 
with  possession,  irrespectively  of  the 
date  of  his  purchase ',  Shaw  v.  Levy, 
17  S.  &  E.  99  ;  Winslow  v.  Leonard, 
12  Harris,  15;  1  Smith's  Lead.  Cas. 
891,5th  Am.  ed.;  and  of  two  assignees, 
of  the  same  chose  in  action,  he  will 
have  the  preference,  in  England,  and 
in  many  of  the   States  of  the  Union, 
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who  first  gives  notice  of  the  assign- 
ment to  the  trustee  or  debtor,  who 
owes  or  holds  the  obligation  which 
forms  the  subject  of  the  assignment ; 
post,  vol.  2,  notes  to  Basset  v.  Nbs- 
worthy,  and  Ryall  v.  Rowles.  That 
the  holder  of  an  equity,  who  neglects 
or  fails  to  procure  a  conveyance  of  the 
legal  title,  should  be  postponed  to  a 
claimant  whose  estate  is  subsequent 
in  date  to  his  own,  but  who  has  guard- 
ed his  interest  with  the  forms  of  law, 
is  therefore  equally  consistent  with 
analogy  and  reason;  and  the  cases 
which  apparently  tend  the  other  way, 
would  seem  all  to  have  turned  on  the 

*rule,  which  makes  the  registration  of 
a  deed  notice,  and  not  to  be  neces- 
sarily in  point,  when  the  question 
arises  between  unregistered  equities, 
or  when  the  registry  acts  are  from  any 
cause  inapplicable.  This  view  is  sus- 
tained by  the  cases  of  Baggaly  v. 
Guthrie,  2  Jones,  Equity,  80,  and 
Carroll  Y.  Johnston,  lb.  120;  which 
decide  in  accordance  with  the  decisions 
in  England,  that  when  equities  are 
equal  in  point  of  merit,  each  having 
been  acquired  in  good  faith,  and  with- 
out notice,  and  the  junior  equity  gets 
the  legal  title,  chancery  will  not  inter- 
Hjl  vene  to  take  away  the  advantage  thus 
"^  acquired,  although  its  acquisition  may 
have  been  with  full  notice  of,  and  for 
the  express  purpose  of  obtaining  pri- 
ority over  the  elder  equity;  Powel 
on  Mortgages.  ^'  It  is,''  said  Pear- 
son, J.,  in  Baggaly  v.  Guthrie,  '^a 
familiar  learning,  that  one  who  has, 
without  notice,  acquired  an  equity, 
may  afterwards  protect  it,  by  acquir- 
ing the  legal  title.  The  latter  pur- 
chaser or  incumbrancer,  becomes,  on 
payment  of  his  money,  an  honest 
claimant  in  equity,  and  is  entitled,  if 
he  can,  to  protect  his  claim.     He  is 


not  bound  to  look  for  protection,  until 
he  has  ascertained  that  danger  exists; 
Adams,  232,  (162.)'' 

There  would,  consequently,  seem 
to  be  nothing  to  prevent  the  holder  of 
a  third  mortgage,  from  obtaining  pri- 
ority over  a  second,  of  which  he  was 
ignorant  at  the  time  of  taking  his  own', 
and  which  has  not  been  placed  on  re- 
cord, by  buying  in  the  first,  or  obtain- 
ing a  conveyance  of  the  legal  title  in 
any  other  manner,  although  the  ques- 
tion is  one  of  little  practical  import- 
ance, because  it  cannot  arise  unless 
both  mortgages  are  unrecorded,  when 
it  will  always  be  easier  to  record  the 
third,  than  to  resort  to  the  expedient 
of  buying  in  the  first. 

It  is  necessary  to  remember,  that  to 
render  the  legal  title  a  protection 
against  a  prior  equity,  the  holder 
must  be  a  purchaser  in  good  faith,  in 
the  sense  in  which  equity  defines  a 
bona  fide  purchaser,  and  must,  con- 
sequently, have  bought  on  the  faith 
of  a  real  or  pretended  legal  title,  as 
well  as  for  value,  and  without  notice. 
And  it  would,  consequently,  seem 
doubtful,  whether  one  who  buys  a  mere 
equity,  with  full  knowledge  of  its  real 
nature,  can  acquire  an  advantage  over 
prior  equities,  by  the  subsequent  ac- 
quisition of  the  legal  title,  although 
the  point  was  held  diff'erently  in  Bag- 
galy V.  Guthrie,  and  Carroll  v.  John- 
ston ;  and  the  pledge  of  an  equity 
growing  out  of  a  contract  of  sale,  held 
to  give  all  the  rights  incident  to  a  pur- 
chase for  value.] 

There  is  another  branch  of  the  doc- 
trine of  tacking,  quite  distinct  from 
that  considered  in  the  preceding  case ; 
under  which,  when  a  mortgagee  has 
made  further  advances  to  the  mort- 
gagor, and  taken  his  bond,  binding 
himself  and  his  heirs,  the  mortgagee 
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may  tack  such  bond  debt  to  his  mort- 
gage, as  against  the  heir  or  devisee, 
who  upon  a  bill  filed  to  redeem  is  not 
allowed  to  do  so  without  paying  the 
bond  as  well  as  the  mortgage  debt; 
but  this  is  admitted  to  be  only  a  mat- 
ter of  practice,  to  prevent  circuity  of 
action,  and  it  is  never  allowed  to  the 
prejudice  of  another  incumbrancer, 
or  creditor,  whose  claim  is  of  equal 
degree  with  the  bond  debt ;  see  Chase 
V.  M' Donald  and  Ridgely,  7  Harris 
&  Johnson,  161,  196,  197;  Coomhs 
V.  Jordan,  3  Bland,  284,  330 ;  Lee 
and  Wife,  and  Jordan  v.  Stone  and 
M^  William,  5  Grill  &  Johnson,  2, 
22 ;  Downing,  &c.  v.  Palmateer,  1 
Monroe,  64,  70;  Hughes  and  Bob- 
linger  V.  Worley,  1  Bibb,  200,  201 ; 
Colquhoun  v.  Atkinsons,  6  Munford, 
550,  556;  Siter,  Price  &  Co.  v. 
M^  Glanachan  et  als.,  2  Grrattan,  280, 
299.  In  South  Carolina,  this  rule 
has  been  laid  down  in  much  larger 
terms  ;  it  is  said  there,  that  on  a  bill 
filed  by  the  mortgagor  to  redeem,  he 
must  pay  not  only  the  mortgage  debt, 
but  all  other  debts  he  may  owe  the 
mortgagee,  whether  by  bond  or  simple 
contract ;  the  reason  being,  that  as  the 
legal  title  is  in  the  mortgagee,  by 
breach  of  the  condition,  the  mort- 
gagor will  not  be  permitted  to  redeem 
until  he  has  satisfied  all  the  mort- 
gagee's equitable  demands;  but  on  a 
bill  filed  by  a  mortgagee  to  foreclose 
the  equity  of  redemption,  only  the 
money  due  on  the  mortgage  can  be  de- 
manded; Walling  Y.  Aiken,  1  M'Mul- 
lan's  Equity,  2,  10,  13 ;  and  the  rule 
was  laid  down  in  the  same  way,  in  Lee 
V.  Stone,  5  Grill  &  Johnson,  1. 

In  Pennsylvania,  this  species  of 
tacking  has  been  decided  to  have  no 
existence ;  a  mortgage  in  that  State 
being  a  security  for  only  the  specific 


debt,  and  not  capable  of  being  used 
to  secure  any  other  debt;  Dorrow  v. 
Kelly,  1  Dallas,  142 ;  Anderson  and 
another  v.  Neff,  11  Sergeant  &  llawle, 
208,  223.  [And  the  recent  case  of 
Thomases  Appeal,  6  Casey,  378,  car- 
ried this  course  of  decision  to  its 
farthest  limits,  by  deciding  that  a 
mortgage  given  by  two  co-partners,  of 
four  lots  of  land,  held  by  tliem  as 
tenants  in  common,  for  a  debt  of  the 
firm,  was  extinguished  by  the  convey- 
ance of  two  of  the  lots,  in  satisfaction 
of  the  debt,  in  pursuance  of  an  agree- 
ment made  with  one  of  the  partners, 
notwithstanding  a  stipulation  that  the 
mortgage  should  stand  as  security  for 
a  debt  due  by  him,  in  his  individual 
capacity,  which  was  said  to  be  void, 
as  an  attempt  to  create  a  mortgage, 
merely  by  parol,  and  incapable  of  bind- 
ing either  his  share  of  the  land,  or  that 
of  his  co-partner. 

It  is,  however,  well  settled  in  Penn- 
sylvania, that  a  collateral  agreement, 
that  a  mortgage  shall  stand  as  secu- 
rity for  future  advances,  is  valid,  not 
only  as  between  the  original  parties, 
but  as  against  third  persons,  whose 
liens  attach  before  the  money  is  ad- 
vanced ;  at  all  events,  where  there  is 
a  binding  agreement  to  make  the  ad- 
vances, as  well  as  that  they  shall  be 
secured  by  the  mortgage  when  made; 
Lyle  V.  Ducomhe,  5  Binney,  585; 
Parmentier  v.  Gillespie,  9  Barr,  86; 
Ter  Hoven  v.  Kerns,  2  Id.  96 ;  Moro- 
ney's  Appeal,  12  Harris,  372.  In 
most  of  these  cases,  the  agreement 
was  in  writing,  and  thus  escaped  the 
objecti(m  which  might  otherwise  have 
arisen  under  the  provisions  of  the 
Statute  of  Frauds;  but  this  cannot 
be  said  of  Parmentier  v.  Gillespie, 
where,  however,  the  court  confined 
their  decision  to  the  bond,  and  declin- 
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ed  to  express,  any  opinion,  as  to  the 
validity  of  the  mortgage.  There  is, 
however,  little  doubt,  that  a  mortgage 
may  be  shown  to  have  been  given  as 
security  for  the  payment  of  a  note, 
or  the  performance  of  an  obligation, 
other  than,  and  differing  from,  the 
obligation  set  forth  in  the  bond,  by 
oral  testimony,  and  without  the  aid 
of  a  writing ;  The  -Bank  of  Utica  v. 
Finch,  3  Barbour's  Chancery,  293; 
The  United  ^ates  v.  Sturges,  1  Paine, 
525;  and  if  such  an  agreement  is 
valid,  when  contemporaneous  with 
the  execution  of  the  mortgage,  it 
must  be  equally  sp  at  any  subsequent 
period. 

It  should,  moreover,  be  remem- 
bered, that  to  make  payment  an  ex- 
tinguishment, independently  of  in- 
tention, it  must  be  at  the. day,  and 
amount  to  performance ;  and  that 
payment  after  the  day  will  not  satis- 
fy a  debt  due  by  specialty,  or  even 
on  simple  contract,  unless  there  is 
an  express  or  implied  agreement  to 
receive  it  in  satisfaction ;  ante,  141. 
Where,  therefore,  one  debt  is  substi- 
tuted for  another,  with  the  express 
purpose  of  continuing  the  lien  of  a 
bond  and  mortgage  given  as  collateral 
security  for  the  latter,  and  preserving 
it  intact  for  the  protection  of  the  for- 
mer, there  is,  obviously,  no  legal  pay- 
ment of  the  bond,  and  equity  should 
not  go  beyond  the  law,  except  for  the 
furtherance  of  the  intention  of  the 
parties,  and  the  purposes  of  justice ; 
Hind  v».  Evansj  1  Freeman's  Chan- 
cery, 79;  The  Bank  of  Utica  v. 
Finch,  3  Barbour's  Chancery,  293. 
This  view  is  sustained  by  the  cases 
in  the  other  States  of  the  Union, 
which  establish  that  a  mortgage  will 
be  a  valid  security  for  further  ad- 
vances, when  such  is  the  express  or 


implied  understanding  with  which 
the  advances  are  made,  and  whether 
the  understanding  is  set  forth  in,  or 
evidenced  by  writing,  or  consists  in  a 
mere  oral  agreement,  and  is  proved 
solely  by  the  testimony  of  witnesses ; 
Shiras  v.  Craig,  7  Cranch,  34,  51 ; 
Kendrick  v.  Robinson,  2  Johnson's 
Chancery,  283,  309  ;  Brinkerhoff  v. 
3Iarvin,  5  Id.  320,  326;  James  v. 
Johnson,  6  Id.  417,  429 ;  The  Bank 
of  Utica  V.  Finch,  3  Barbour's  Chan- 
cery, 293.  The  fair  deduction  from 
these  authorities,  as  a  whole,  would 
seem  to  be,  that  an  agreement  that  a 
mortgage  shall  stand  as  security  for 
the  general  balance  of  accounts  be- 
tween the  parties,  will  be  equally 
binding,  whether  it  is  made  at  the 
execution  of  the  mortgage,  or  at  any 
subseqilent  period,  and  will  not  lose 
its  efficacy,  because  one  debt  or  secu- 
rity is  put  in  the  place  of  another,  so 
long  as  it  is  apparent,  that  the  object 
in  view  is  a  renewal  or  substitution,  and 
not  a  payment;  Heard  v.  Evans,  1 
Freeman's  Chancery,  79 ;  The  Bank 
V.  Finch.  And  such  should,  it  would 
seem,  unquestionably  be  the  result, 
when  the  defendant  rests  his  case  on 
the  ground  that  the  mortgage  is  a  se- 
curity for  the  payment  or  performance 
of  a  debt  or  obligation,  not  set  forth 
on  its  face,  or  on  that  of  the  bond, 
because  the  defence  is  then  a  mere 
equity,  contradicting  both  the  bond 
and  mortgage,  and  nothing  is  better 
settled  than  that  an  equity  raised  by 
parol  may  be  rebutted  in  the  same 
manner. 

The  better  opinion  would,  however, 
seem  to  be,  that  to  bring  a  subsequent 
advance  within  the  protection  of  an 
antecedent  mortgage,  it  must  be  made 
without  notice  of  the  equities  of  inter- 
vening  incumbrancers;    Brinkerhoff 
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V.  Marvirij  5  Johnson's  Chancery, 
320,327;  JSMrrasy.  6Vm^,  7  Cranch, 
34,  51 ;  or  in  pursuance  of  a  bind- 
ing agreement  to  make  it,  which  ties 
the  hands  of  the  mortgagee,  and  ren- 
ders it  his  duty  to  proceed  without  re- 
gard to  the  notice ;  3Ioronci/'s  Appeal: 
and  the  case  of  Ter  Iloven  v.  Kerns, 
decides,  that  when  a  future  advance  is 
discretionary,  and  not  the  result  of  con- 
tract or  obligation,  the  record  must  be 
searched  before  it  is  made,  for  the  pur- 
pose of  learning  whether  any  rights 
or  equities  have  been  called  into 
being,  in  the  interval,  which,  being 
prior  in  point  of  time,  should  also 
have  a  superiority  of  right;  and  that 
advances  made  without  taking  this 
precaution,  will  be  postponed  to  those 
whose  rights  would  otherwise  be  pre- 
judiced by  the  omission.  But  as  this 
decision  virtually  precludes  the  use 
of  land,  as  a  security  for  a  floating 
balance,  and  thus  trammels  the  ope- 
rations of  business,  we  may  doubt 
whether  it  will  ultimately  be  followed ; 
and  it  would  seem  more  just  and  rea- 
sonable to  require  the  second  mort- 
gagee to  pay,  or  satisfy  the  first,  or 
else  give  him  actual  notice  of  the  sub- 
sequent incumbrance. 

In  Townsend  v.  The  Empire  Stone 
Dressing  Company,  6  Duer,  208,  an 
oral  agreement  that  a  mortgage  which 
had  been  given  to  secure  the  faithful 
performance  of  one  contract  for  the  de- 
livery of  stone,  should  stand  as  secu- 
rity for  another  contract  of  the  same 
nature,  was  held  to  be  inoperative 
even  as  between  the  original  parties, 
and  not  to  make  the  fulfilment  of  the 
second  contract,  a  condition  precedent 
to  the  exercise  of  the  right  of  redemp- 
tion, growing  out  of  the  performance 
of  the  first. 

"  It  is  urged  by  the  plaintiff",  and 


to  a  great  extent  with  truth,''  said 
Hoff'man,  J.,  in  delivering  the  opi- 
nion of  the  court,  "  that  the  doc- 
trine of  tacking  is  unknown  to  our  law. 
When  that  doctrine  is  carried  to  the 
length  of  enabling  a  mortgagee  to 
unite  a  third  incumbrance  to  his  own, 
to  the  prejudice  of  an  intermediate 
mortgagee,  of  whose  claim  he  is  igno- 
rant, our  law  condemns  tbe  rule. 
Other  examples  of  the  principle  car- 
ried to  an  extremity  clearly  denounced 
in  our  tribunals,  may  be  found  in  Mr. 
Powell's  elaborate  Treatise  (on  Mort- 
gages, vol.  2,  p.  423,  etc.) 

^^But  the  question  is  diff'erent  when 
the  case  is  exclusively  between  a  mort- 
gagor and  mortgagee,  and  especially 
when  the  mortgagor  comes  to  ask  for 
an  assignment  of  his  security.  In 
this  simple  form,  the  right  of  the 
creditor  to  require  payment  of  a  fur- 
ther subsequent  claim  was  recognized 
by  the  Civil  Law,  (Code,  8,  27,  1 ; 
Vide  Digest  Lib.  13,  7-8.) 

^^In  James  v.  Rogers,  (15  Mass. 
Rep.  3,  §  9,)  Justice  Jackson,  in  an 
able  opinion  states,  as  the  result  of  his 
examination  of  the  Roman  law,  that  a 
pledge  might  be  retained,  not  only  for 
the  amount  loaned  upon  it,  but  for  all 
other  moneys  due  to  the  pledgee  on 
any  account  whatever.  He  cites 
Huber,  Praelections,  Heinecius,  and 
the  Code.  Justice  Wilde  admits  this 
to  be  the  rule  as  to  debts  contracted 
after  possession  of  the  pledge,  and  so 
does  Chief  Justice  Parker. 

''  Judge  Story  admits  that  the  civil 
law  authorizes  a  mortgagee  to  unite, 
as  against  his  own  debtor,  a  second 
loan  without  security  to  the  first,  when 
the  debtor  seeks  to  redeem ;  (Story's 
Eq.  §  415,  n.  2 ;  lb.  1010.)  See  also 
Domat,  vol.  1,  p.  348,  art.  4,  and  the 
note. 
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"A  somewhat  similar  doctrine  is 
found  in  the  French  Code.  A  nova- 
tion of  the  debt,  as  a  general  rule,  ex- 
tinguishes the  hypothecation.  But 
when  it  operates  solely  between  the 
creditor  and  debtor,  to  whom  the 
mortgaged  property  belongs,  they  can 
by  contract,  transfer  the  things  mort- 
gaged for  the  ancient  debt  to  the  new 
one.  This  works  no  prejudice  to  the 
other  creditors,  because  it  does  not 
prevent  them  from  seising  the  pro- 
perty, and  selling  it  precisely  as  they 
might  have  done  before  the  transla- 
tion. The  new  obligation  cannot  ex- 
ceed the  old  in  amount,  and  it  must 
be  made  at  the  time  of  the  novation, 
not  subsequently.  (Touillier  Droit 
Civil  Fran§aise,  tome  7,  arts.  308, 
310,  and  note  to  312.) 

'^In  the  earlier  cases,  in  England,  it 
was  explicitly  laid  down,  that  a  mort- 
gagee coming  to  redeem,  must  pay 
any  moneys  subsequently  advanced, 
as  well  as  the  original  mortgage  money. 
In  Demany  v.  Metcalf,  (Grilbert's  R. 
104,)  this  rule  was  stated  in  the  ana- 
logous case  of  a  pledge  of  jewels ;  and 
the  Lord  Chancellor  stated  his  opinion 
to  be  that  the  rule  would  be  applied 
to  a  mortgage  of  lands.  In  Baxter  v. 
Manning,  (1  Vernon,  244,)  the  point 
was  decided  in  a  case  of  a  bond  given 
for  moneys  subsequently  advanced, 
and  without  any  special  agreement; 
Halliday  v.  Kirtland,  (2  Chan.  Rep. 
361,)  and  the  anonymous  case,  (3 
Salkeld,  84,  fol.  7,)  are  to  the  same 
effect.    » 

^^The  case  of  Coleman  v.  Winch, 
(1  P.  Wills.  775,)  is  generally  cited 
by  the  text  writers  as  reversing  these 
decisions.  But  it  is  far  from  having 
that  effect.  An  ancestor  borrowed 
£100,  and  mortgaged  lands  to  secure 
it ;  he  afterwards  borrowed  £100  more 
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upon  bond;  he  died,  and  his  heir  con- 
veyed the  equity  of  redemption  to 
trustees,  to  pay  all  his  father's  bond 
and  simple  contract  debts.  The  trus- 
tees brought  a  bill  to  redeem,  and  the 
defendant  insisted  upon  the  right  of 
having  both  debts  paid.  This  was 
denied.  But  Lord  Macclesfield  ex- 
pressly admitted,  that  if  the  heir  had 
come  to  redeem,  he  must  have  paid 
both  demands.  The  difference  was, 
that  the  rights  of  creditors  intervened 
in  consequence  of  the  conveyance  in 
trust  by  the  heir. 

"  The  same  principle  is  found  in 
Lothian  v.  Hasset,  (3  Bro.  Ch.  Eep. 
192.)  There  shall  be  no  tacking  as 
against  other  specialty  creditors,  where 
the  suit  is  for  administration  of  legal 
assets. 

^^  I  h'ave  examined  a  large  number 
of  subsequent  authorities  down  to 
Jonea  v.  Smith,  (2  Vesey,  Jr.  372, 
1794,)  in  which  case  they  are  re- 
viewed. Lord  Alvanley  states,  as  the 
result,  that  a  bond  may  not  be  tacked 
to  a  previous  mortgage,  as  against 
a  mortgagor,  nor  against  creditors, 
but  may  be  against  the  heir,  to  avoid 
circuity  of  action.  That  if  there 
are  two  mortgages  to  the  same  person 
of  different  estates,  and  one  is  defi- 
cient in  value,  the  property  can  only 
redeem  by  paying  both ;  and  why  a 
bond  should  not  be  upon  the  same 
footing,  he  did  not  know.  It  was  im- 
possible to  say  why  a  bond  should  not 
be  tacked  as  well  as  a  mortgage.  The 
doctrine  that  two  mortgages  may  be 
thus  united  upon  a  bill  to  redeem,  is 
also  recognized  in  the  case  of  Watts  v. 
Symes,  (8  Eng.  L.  &  Eq.  Rep.  207.) 

^^  There  were  several  cases  before 
Lord  Eldon  bearing  upon  the  poin,t. 
In  Ex  parte  Langston,  (17  Yesey^ 
228,)  in  bankruptcy,  he  held,  that  an 
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equitable  mortgage  by  deposit  of  deeds 
should  stand  for  future  advances,  upon 
proof  of  a  distinct  agreement,  though 
by  parol,  to  that  effect.  In  Ex  parte 
Waner,  (17  Vesey,  202 ;)  Ex  parte 
WMthfead,  (lb.  209,)  and  Ex  parte 
Kensington,  (2  V.  &  Bea.  79,)  the 
same  rule  was  declared.  In  the  latter 
case,  he  expressed  his  strong  disap- 
probation of  the  doctrine. 

"Then  in  Ex  parte  Hooper j  (19 
Yesey,  477 ;  1  Merivale,  7,)  he  ex- 
pressly ruled,  that  where  there  was  a 
legal  mortgage,  it  could  not  be  ren- 
dered a  security  for  subsequent  advan- 
ces, upon  parol  evidence  of  an  agree- 
ment to  that  effect.  It  would  be  a 
violation  of  the  Statute  of  Frauds,  re- 
quiring a  writing  to  change  lands. 

"  In  Diver  v.  McLaughlin,  (2  Wen- 
dell, 599,}  the  law  is  stated  in  the 
same  manner;  as  also  in  Walker  v. 
Snediher,  (1  Hoffman's  Rep.  147,) 
and  Chancellor  Kent  treats  it  as  the 
settled  English  rule,  (Com.  vol.  4,  p. 
176.) 

"  In  Rolfe  Y.  Chester,  (25  L.  J.  R. 
p.  246,  1854,)  the  right  of  a  mort- 
gagee to  have  a  simple  contract  debt 
tacked  as  against  the  heir,  was.  admit- 
ted, simple  contract  debts  now  binding 
real  estate.  In  James  v.  Rice,  (27 
L.  and  Eq.  Rep.  342 ;  5  De  Gex, 
and  M'Naughton,  461,)  deeds  had 
been  placed  in  the  hands  of  the  plaiu- 
tiff,  as  security  for  a  promissory  note, 
and  upon  a  further  advance,  the  party 
promised  to  execute  to  the  lender  a 
mortgage  for  the  whole  amount.  This 
was  held  binding.  See,  also,  Upping- 
ton  V. ,  (2  Drury  and  War- 
ren, 184.) 

"  Some  cases  in  our  own  state  bear 
upon  the  question;  Grant  v.  The 
United  States  Bank,  (1  Caines'  Cases 
in  Error,  112,)  and  James  v.  Morey, 


(6  John.  Ch.  Rep.  420,  and  2  Cowen, 
247.)  Justice  Willard  treats,  James 
V.  Morey,  as  establishing  this  proposi- 
tion, ^  that  if  a  deed,  absolute  in  its 
terms,  be  intended  as  a  mortgage,  and 
it  be  shown  by  parol  to  be  also  in- 
tended as  a  security  for  further  ad- 
vances, it  will,  as  between  the  parties, 
be  treated  as  a  mortgage  for  the  sub- 
sequent advances  as  well  as  the  ori- 
ginal debt.'  (Eq.  Jur.  436.) 

"  That  this  proposition  is  warranted 
by  the  opinion  of  Chancellor  Kent, 
when  the  cause  was  before  him,  can- 
not be  disputed. 

"  But  in  the  Court  of  Errors, 
Justice  Woodworth,  after  examining 
various  cases,  says,  ^  They  show  con- 
clusively that  the  respondent  cannot 
divert  the  securities  taken,  from  the 
object  specified,  when  it  formed  no 
part  of  the  original  agreement,  nor 
was  ever  assented  to  subsequently  by 
Wattles,  (the  debtor)  and  particularly 
when  an  objection  is  interposed  by  a 
honafide  creditor,  holding  a  judgment 
made  valid  by  an  amended  specifica- 
tion.' 

"This  question  was  considered  as 
of  so  little  moment  in  the  decision  of 
the  cause,  that  neither  of  the  other 
judges  or  senators  notice  it  in  their 
opinions,  or  only  to  pass  it  over.  As 
to  decisions  in  some  other  States,  see 
Scripture  v.  Johnson,  (3  Conn.  Rep. 
211,)  and  Chamberlain  v.  Thompson, 
(10  Conn.  251,)  allowing  the  union  of 
demands  upon  a  bill  to  redeem.  So 
in  Maryland,  {Lee  v.  Stone,  5  Grill  & 
Johnson,  22.) 

"  Another  class  of  cases  may  use- 
fully be  adverted  to.  In  Walker  v. 
Snedaker,  (Hoffman,  Rep.  146,)  I 
observed,  that  it  appeared  to  be  the 
better  opinion,  if  not  the  settled  law, 
that  a  mortgage  which  was  to  cover 
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future  advances,  ought  to  express  the 
object  on  its  face.  In  Craig  v.  Tap- 
phij  (2  Sand.  Ch.  Rep.  82,)  Assistant 
Vice-Chancellor,  Sanford,  came  to  a 
different  conclusion  after  examining 
the  authorities,  and  held,  that  it  was 
enough  that  the  mortgage  show  upon 
its  face  the  utmost  amount  which  it 
was  intended  to  secure;  and  up  to 
that  amount  it  would  be  valid  for 
future  advances,  when  such  was  part 
of  the  original  agreement. 

^^  In  The  Bank  of  Utica  v.  Finch, 
(3  Barbour's  Ch.  Eep.  204,)  Chan- 
cellor Walworth  declares  the  rule  to 
be,  that  future  advances  may  be 
covered  by  a  mortgage  to  the  extent 
of  the  sums  mentioned  in  it.  He 
says,  '  that  parol  evidence  is  admissi- 
ble, not  to  contradict  the  written  in- 
strument, but  to  show  the  purpose 
and  extent  for  which  it  was  executed. 
It  was  admissible  to  show  that  credit 
had  been  given  to  Finch  upon  the 
several  discounts  for  him  on  the  faith 
of  the  mortgage,  and  that  it  was  treat- 
ed by  the  complainants  as  a  continu- 
ing security.  Here  is  a  mortgage,  the 
record  of  which  is  a  notice  to  all  of  an 
incumbrance  to  the  extent  of  $30,000, 
and  I  suppose  the  holder  of  that  mort- 
gage may  advance  upon  it  up  to  that 
amount,  and  may  be  secure  in  his  lien 
to  the  extent  of  his  advaace  within 
that  amount,  such  having  been  the 
agreement  between  himself  and  the 
mortgagor.' 

^'  In  such  a  state  of  the  authorities, 
we  are  at  full  liberty  to  determine  the 
question  untrammelled  by  peremptory 
decisions.  We  cannot  but  conclude 
that  parol  evidence  of  an  agreement, 
by  which  a  mortgage  given  to  secure 
a  definite  sum,  shall  operate  to  secure 
a  further  sum  subsequently  advanced, 
contradicts   the   rule,  that  such  evi- 


dence shall  not  be  allowed  to  add  to 
the  terms  of  a  written  instrument,  and 
would,  in  effect,  charge  lands  without 
an  instrument  in  writing,  signed  by  a 
party  competent  to  charge  them ;  (2 
E.  S.  134,  §  6.) 

"  The  English  authorities  are  of  vari- 
ous classes.  One  is  of  bills  to  redeem', 
where  the  forfeiture  being  perfect  at 
law,  the  court  has  refused  its  inter- 
ference but  upon  payment  of  other 
demands  justly  due.  This  was  held 
in  the  early  cases,  but  it  is  very  doubt- 
ful if  it  is  now  the  law. 

"  Another  class  is  of  mere  equitable 
mortgages,  where  the  whole  principle 
is  the  intendment  resulting  from  the 
advance  and  deposit  deeds.  This  pecu- 
liar equity  is,  perhaps,  unknown  in 
our  State,  probably  from  the  operation 
of  the  i*egistry  acts. 

"A  third  class  is,  where  the  ques- 
tion is  between  the  heir  or  devisee 
and  mortgagor;  then,  when  there  are 
legal  assets,  a  bond  creditor  hereto- 
fore and  lately  a  simple  contract  credi- 
tor, may  unite  his  demands..  The 
reason  is,  that  the  land  has  become 
subject  to  a  lien  in  his  favor.. 

'^  The  union  of  one  mortgage  debt 
to  another  mortgage  debt,  as  against 
the  mortgagor,  rests  upon  the  same 
principle  of  a  charge  on  the  land. 

''As  to  the  decisions  in  our  own 
state  respecting  the  extension  of  a 
mortgage,  so  as  to  cover  future  advan- 
ces, I  understand  it  to  be  the  law,  that 
they  never  can  exceed  the  sum  stated 
in  the  mortgage,  and  I  understand  it 
not  to  be  the  law  of  any  case,  that  if 
such  sum  was  unpaid,  the  mortgage 
could,  by  parol,  be  extended  to  an  ad- 
ditional sum. 

''  Thus  understood,  there  is  a  lien 
created  for  a  definite  sum,  the  advance 
of  which  may  be  made  in  different 
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amounts  at  different  times.  This  is  a  ^'  The  result  in  our  judgment  is, 
very  different  case  from  that  of  the  that  the  defendants  are  not  entitled  to 
original  debt  unpaid,  and  a  parol  hold  the  mortgage  as  security  for  the 
agreement  to  charge  the  mortgaged  amount  of  the  subsequent  extra  sup- 
land  with  another  sum.  plies  and  labor.''] 
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[*505]  *DUKE  OF  ANCASTER  v.  MAYER. 

JUNE  26,  1783.     JUNE  16,  1784-85.     JULY,  1785. 

reported  1  bro.  c.  c.  454. 

Primary  liability  op  Personal  Estate  to  the  Payment  of  Debts. 
— Exoneration. — Personal  estate,  not  s^ecijically  hequeatJiedj  isjprimarily 
liable  to  the  payment  of  the  debts  of  a  testator j  unless  it  be  exempted  by  ex- 
press words  or  necessary  implication. 

Notwithstanding  a  charge  upon  a  term  for  payment  of  debts,  a  leasehold  estate 
purchased  by  the  testator  subject  to  a  mortgage  shall  bear  the  burthen  of  that 
mortgage,  it  not  being  properly  the  debt  of  the  testator. 

Charles  Bertie  made  his  will,  dated  the  9th  of  November,  1759,  and 
thereby  devised  as  follows :  "  I  give  and  devise  to  Thomas  Noel  and  John 
Mayer,  their  executors,  administrators,  and  assigns,  all  those  my  manors, 
lands,  &c.,  in  Lincolnshire,  to  have  and  to  hold  to  them,  from  the  time  of  my 
decease,  for  the  term  of  ninety-nine  years,  upon  the  trusts  hereinafter  men- 
tioned." He  then  gave  the  real  estate,  subject  to  the  term,  and  in  default  of 
issue  of  his  own  body,  to  Montague  Bertie,  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the  plaintiff  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainders  over,  and  afterwards  declared 
as  follows  ;  "  I  do  hereby  declare,  that  the  term  and  estate  so  as  aforesaid 
limited  to  them  the  said  Thomas  Noel  and  John  Mayer,  their  executors, 
administrators,  and  assigns,  for  ninety-nine  years,  is  upon  the  special  trust 
and  confidence,  and  to  the  intents  and  purposes  following;  that  is  to  say. 
Upon  trust  and  confidence  that  they  the  said  Thomas  Noel  and  John  Mayer,  their 
r*^nfil  *6X6Cutors,  &c.,  shall  out  of  the  rents  and  profits,  or  by  mortgage, 
^  assignment,  or  demise  of  all  or  any  part  of  my  before-mentioned 

manors,  &c.,  or  any  of  them,  for  all  or  any  part  of  the  said  term  of  ninety-nine 
years,  or  otherwise  as  to  their  discretion  shall  seem  meet,  levy  and  raise  so 
much  lawful  money  of  Great  Britain  as  will  be  sufficient  to  pay  and  satisfy 
all  the  debts  I  shall  owe  at  the  time  of  my  decease,  my  funeral  charges,  and  all 
the  legacies  and  sums  of  money  given  by  me  in  and  by  this  my  will,  and  pay 
and  apply  the  same  accordingly.     And  my  will  and  mind  is,  that,  after  so 
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much  money  shall  he  raised  as  shall  answer  the  purposes  aforesaid,  together 
with  all  costs  and  charges  in  or  about  levying  or  raising  thereof,  the  said  term 
shall  cease  and  determine/'  He  then  devised  as  follows  :  '^  I  give  and  devise 
to  my  brother,  Montague  Bertie,  his  executors  and  administrators,  all  that  the 
manor  of  East  and  West  Deeping,  holden  by  lease  from  the  Crown,  subject 
to  the  yearly  rents  and  covenants  reserved  in  the  said  lease,  and  also  subject 
to  the  mortgage  thereon  to  Mrs.  Millicent  Neate,  of  London,  for  6500^.  ;  but 
in  case  my  said  brother  shall  not  be  living  at  the  time  of  my  decease,  then  I- 
give  the  said  estate  and  premises,  with  the  appurtenances,  subject  as  afore- 
said, to  such  person  as  shall  be  entitled  to  the  freehold  of  my  real  estate  at 
the  time  of  my  decease,  by  virtue  of  the  aforesaid  limitations  in  this  my  will/' 
And  towards  the  end  of  his  will  he  devised  as  follows  :  "  Item,  I  also  give  all 
my  household  goods,  and  all  other  my  goods  chattels,  effects,  and  personal 
estate  whatsoever  and  wheresoever,  unto  my  said  brother,  Montague  Bertie,  if 
he  shall  be  living  at  the  time  of  my  death  ;  but  in  case  he  shall  be  then  dead, 
I  give  and  devise  the  same  to  such  person  as  shall  be  entitled  to  the  freehold 
of  my  real  estate,  under  and  by  virtue  of  the  limitations  in  this  my  will :  pro- 
vided always,  and  I  do  hereby  declare  my  mind  and  will  to  be,  that  in  case  I 
shall  at  the  time  of  my  death  leave  issue  of  my  own  body,  that  then  and  in 
such  case  as  well  all  and  every  the  before-mentioned  uses,  devises  and  limita- 
tions to  my  said  brother,  Montague  Bertie,  the  *Dukc  of  Ancaster,  p  *507'1 
and  their  respective  heirs,  and  also  the  devise  of  the  residue  of  my 
personal  estate,  shall  be  utterly  void ;  and  in  such  case  I  do  hereby  will,  and 
my  mind  is,  that  all  my  real  estate,  subject  to  the  said  term  of  ninety-nine 
years,  shall  descend  according  to  the  rules  of  law,  and  that  the  residue  of  my 
personal  estate  shall  go  and  be  distributed  in  such  manner,  and  to  and  among 
such  persons,  as  if  I  had  died  intestate.  And  I  do  hereby  nominate  and 
appoint  the  said  Thomas  Noel  and  John  Mayer  executors  of  this  my  last  will ; 
and  I  do  hereby  will,  order,  direct,  and  appoint,  that  my  said  executors  and 
the  survivor  of  them  shall  and  do  pay,  satisfy,  and  discharge  my  funeral 
charges,  and  all  my  debts  and  legacies,  as  soon  as  they  shall  become  due  and 
payable,  by  such  methods,  ways,  and  means,  and  in  such  manner  as  he  or  they, 
or  their  counsel  learned  in  the  law,  shall  in  that  behalf  advise  and  think  meet ; 
and  it  shall  and  may  be  lawful  to  my  said  executors,  or  either  of  them,  to  de- 
duct and  satisfy  to  him  or  themselves,  out  of  my  personal  estate,  or  out  of  the 
moneys  to  be  raised  out  of  the  said  term  of  ninety-nine  years  before  to  them 
devised,  all  such  disbursements,  expenses,  and  charges  which  they  or  either 
of  them  shall  be  put  to  in  proving  this  my  will,  or  by  any  other  ways  or  means 
whatsoever  in  or  about  the  execution  of  this  my  will/' 

Montague  Bertie  died  in  the  lifetime  of  the  testator,  and  the  plaintiff 
became  entitled,  under  the  limitations  in  the  will,  to  the  real  estate. 

The  leasehold  estate  had  been,  several  years  before,  mortgaged  by  the  tes- 
tator's father  for  6500Z.  to  Mrs.  Neate,  and  in  1765  the  mortgage  was  assigned^ 
by  the  desire  of  the  testator,  to  Sir  Thomas  Palmer,  who  advanced  the  testator 
a  further  sum  of  lOOZ.  on  it,  and  the  testator  conveyed  other  estates  as  an  addi- 
tional security  for  the  6600?. 
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This  cause  was  first  heard  before  the  late  Lords  Commissioners. 

r  *5081  ^^'  ^^''^^fi^^^y  Mr-  Madochsj  and  Mr.  Kenyon,  for  the  ^plaintiffs. — 
There  are  three  questions  in  this  case  :  first,  whether  the  personal 
estate  is  exonerated  of  the  debts ;  secondly,  whether  the  mortgaged  estate  is 
liable  to  the  mortgage  ;  thirdly,  what  interest  the  duke  takes  in  the  personal 
estate.  As  to  the  first,  although  the  personal  estate  be  the  original  fund  for 
the  repayment  of  debts,  yet  the  testator  may  discharge  it  against  the  devisee 
of  his  real  estate ;  and  if  his  intent  so  to  discharge  it  appear  upon  the  face  of 
the  will,  that  intention  shall  govern.  Here  he  has  created  a  term  for  the  pay- 
ment of  his  debts,  which  sufficiently  points  out  his  intention.  The  cases  show, 
that  an  intention  so  demonstrated  is  sufficient.  Bamfield  v.  Wyndham,  Pre. 
in  Ch.  101  :  the  testator  providing  a  real  fund  for  the  payment  of  his  debts, 
and  giving  his  personalty  to  his  wife,  it  was  held,  she  should  take  it  exonerated 
from  the  debts.  Wainwright  v.  Bendlowes,  2  Yern.  718  :  devise  for  pay- 
ment of  debts,  and  the  personalty  held  exempt.  In  Walker  v.  Jackson,  2 
Atk.  624,  the  personal  estate  was  held  to  be  a  specific  legacy,  and  of  course 
exonerated.  Anderton  v.  Cook,  4th  June,  1775  :  Thomas  Calendar  gave  seve- 
ral specific  parts  of  his  personal  estate ;  he  then  gave  part  of  his  real  estate 
in  strict  settlement,  and  devised  the  remainder  of  his  real  estate  to  trustees, 
in  trust  to  sell  for  the  payment  of  debts ;  and  in  case  that  should  not  be  suffi- 
cient to  discharge  the  debts,  he  charged  the  deficiency  on  the  devised  real 
estates.  He  then  gave  the  residue  of  his  personal  estate,  not  before  bequeathed, 
to  his  wife.  The  Court  held,  she  took  it  wholly  exempt  from  the  debts.  In 
Stapleton  v.  Colvile,  Ca.  t.  Talb.  202  ;  in  Holliday  v.  Bowman,  before  Lord 
Bathurst,  1  Bro.  C.  C.  145,  cited  ;  Kynaston  v.  Kynaston,^  and  Glede  v.  Glede, 
the  same  doctrine  has  been  held.  Secondly,  the  second  point  is,  whether  the 
mortgage  shall  also  be  discharged  by  the  real  estate.  This  point  is  deter- 
mined by  the  case  of  Serle  v.  St.  Eloy,  2  P.  Wms.  386,  which  is  recognized 
in  Gallon  v.  Hancock,  2  Atk.  437.  Thirdly,  the  last  question  is,  what  in- 
terest the  duke  shall  take.  He  claims  under  the  description  of  the  person 
r*509T  ^^^  should  come  into  possession,  and  must  *take  the  same  interest 
that  Montague  Bertie  would  have  taken ;  that  is,  the  absolute  in- 
terest. 

Mr.  Selwyn,  Mr.  Arden,  and  Mr.  Ainge,  for  the  defendants. — As  to  the  last 
question,  we  contend  the  duke  can  take  a  limited  interest  for  life  only,  there 
being  no  addition  of  executors  or  administrators  in  the  will.  Secondly,  with 
respect  to  the  second,  that  the  mortgaged  premises  must  bear  their  own  bur- 
then. As  to  the  other,  which  is  the  principal  question,  it  depends  on  the 
several  clauses  in  the  will.     The  first  clause  creates  the  term;  the  next,  which 

1  The  testator  by  his  will  charged  his  whole  estates  with  payment  of  all  his  debts, 
legacies,  and  funeral  expenses ;  and  for  that  purpose  he  devised  particular  lands  to 
trustees,  in  trust  to  sell  the  same  and  pay  his  debts,  legacies,  and  funeral  expenses  ;  and 
he  gave  to  his  wife  all  his  personal  estate  whatsoever,  and  constituted  her  sole  executrix. 
The  debts  exceeded  the  personal  estate.  Lord  Bathurst  determined  the  personal  estate 
to  be  exempt. 
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is  material,  is  that  by  which  he  gives  the  personal  estate ;  the  third,  that  ap- 
pointing the  executors,  and  directing  them  to  pay  the  debts  by  such  means  as 
they  should  think  meet.  In  this  case  there  is  no  specific  bequest  of  the  per- 
sonal estate.  If  he  had  meant  the  executors  should  pay  the  debts  out  of  the 
term,  he  would  not  have  left  it  in  their  option  how  they  should  pay  them. 
In  order  to  exonerate  personal  estates  from  the  payment  of  debts,  there  must 
be  an  express  direction  that  they  shall  be  paid  out  of  some  other  fund,  or 
something  tantamount  to  such  express  direction;  but  here  is  no  necessary 
implication  that  the  fund  should  be  exempt.  In  Bamjield  v.  WyndJiam  the 
debts  were  more  than  the  amount  of  the  personal  estate.  In  Wainwright  v. 
Bendlowes  the  estate  was  ordered  to  be  sold  out  and  out.  In  BromJiall  v. 
Wilbraham,  (at  the  Rolls,  November,  1734,)  the  testator  gave  all  his  personal 
estate  to  his  sister,  whom  he  made  executrix ;  he  gave  his  real  estate  to  his 
brother,  charged  with  his  debts ;  but  the  personal  estate  was  held  to  be  first 
liable.  In  the  case  of  Lord  Inchiquin  v.  0^ Brien^  (8th  February,  1744,) 
before  Lord  Hardwicke,  the  Earl  of  Thomond  by  his  will  directed  that  all  his 
debts  should  be  paid.  He  devised  his  real  estate  to  Lord  Inchiquin  and  an- 
other, in  trust  that  they  should  make  sale  of  a  sufficient  part  of  the  estate, 
and  out  of  the  money  arising  therefrom,  together  with  the  rents  and  profits, 
should,  in  the  first  place,  pay  all  the  debts  which  he  should  owe  at  the  time 
of  his  death,  and  his  legacies;  and  subject  thereto  he  limited  his  real  estate 
over.  He  *gave  Sir  William  Wyndham  £20,000,  and  some  other 
legacies ;  then  followed  these  words  :  ^^  and  his  further  will  was,  that  l  J 

the  whole  money  to  be  raised  by  such  sale  should  be  taken  as  part  of  his  per- 
sonal estate ;''  lastly,  he  gave  the  rest  and  residue  of  his  personal  estate  what- 
soever, after  payment  of  his  debts,  to  the  defendant :  the  personal  estate  was 
first  applied.  luFereges  v.  Robinson,  Bunb.  301,  the  same  doctrine  was  laid 
down,  because,  as  the  Court  observed,  there  were  no  negative  words  to  exone- 
rate the  personal  estate.  In  Stephenson  v.  Reathcote,'^  Harper  devised  lands 
to  trustees,  in  trust,  by  sale  or  mortgage,  to  raise  so  much  money  as  would 
pay  all  his  debts  and  funeral  expenses ;  he  then  gave  a  silver  tobacco-box  to 
A.  B.,  and  gave  all  the  residue  of  his  personal  estate  to  his  wife,  and  made  her 
executrix :  Lord  Northington  ordered  the  personal  estate  to  be  first  applied. 

Lord  Commissioner  Ashhurst  delivered  the  opinion  of  himself  and  Lord 
Commissioner  Hotham. — The  first  question  is,  whether,  under  the  will  of 
Charles  Bertie,  the  plaintiff"  is  entitled  to  the  personal  estate,  discharged  of 
the  debts.  Secondly,  whether  the  personal  estate  is  the  fund  out  of  which 
the  m9rtgages  are  to  be  paid.  Thirdly,  what  estate  the  plaintiff  takes  in  the 
freehold  and  personal  estate. 

The  main  question  is,  whether  the  plaintiff"  is  entitled  to  the  personal  estate 
discharged  of  the  debts.  The  cases  are  determined  on  different  grounds. 
Adams  v.  Meyrick,  1  Eq.  Ca.  Ab.  271,  which  is  in  favor  of  the  plaintiff, 
made  the  ground  that  the  testator  said  that  the  trustees  do  and  shall,  by  mort- 

1  Lord  Inchiquin  v.  French,  Arab.  33  ;  1  Cox,  1  ;  1  Wils.  82.  "^  1  Eden ,  38. 
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gage,  &c.,  pay :  this  is  a  very  loose  ground,  and  has  been  since  abandoned. 
Fereges  v.  Eohinson,  in  Buiib.  301,  is  the  most  sensible  case.  In  Walker  v. 
Jackson,  2  Atk.  624,  Lord  Ilardwicke  says,  the  general  rule  is,  that  the  per- 
sonal estate  shall  be  first  applied,  but  that  against  his  devisee  the  testator  may 
charge  his  real  estate  instead  of  his  personal.  The  personal  estate  must  be 
first  applied,  unless  there  are  express  *words  or  a  plain  intent  to  the 
L  -J  contrary.     The  only  question  in  every  case  of  this  kind  is,  -whether 

you  can  satisfactorily  find  out  whether  the  testator  meant  to  exempt  the  per- 
sonal estate  from  the  debts,  for  there  are  no  technical  words  by  which  it  is  to 
be  done.  In  this  case,  if  it  depended  on  the  two  clauses  in  the  will,  the  in- 
tent could  not  be  doubted — the  trustees  are  to  raise  sufficient  to  pay  all  the 
debts.  The  next  thing  to  be  considered  is,  whether  there  is  anything  in  the 
latter  part  of  the  will  to  overturn  this  apparent  intent.  It  seems  highly  pro- 
bable the  word  ^^  residue"  was  thrown  in  without  any  meaning,  or  to  give  an 
option  to  the  trustees  out  of  which  fund  to  take  their  expenses,  and  that  they 
might  not  be  in  advance.  At  all  events,  it  excludes  the  idea  that  the  charge 
was  to  fall  upon  the  personalty.  The  more  modern  authorities  have  gone  in 
exclusion  of  the  personalty,  upon  much  less  reason  :  Anderton  v.  Cooke;  Hol- 
liday  v.  Bowman,  1  Bro.  C.  C.  145,  cited.  We  think  the  Duke  of  Ancaster 
is  entitled  to  the  personal  estate,  exempt  from  payment  of  debts. 

The  next  question  is,  whether  it  should  be  charged  with  the  mortgages. 
And  as  to  this  point,  we  are  bound  by  the  cases  of  Serle  v.  St.  Eloy,  2  P. 
Wms.  386,  and  Gallon  v.  Hancock,  2  Atk.  424,  to  decree  that  the  mortgage 
must  be  paid  out  of  the  devised  estate. 

The  third  question  is,  what  interest  the  duke  takes  in  the  personalty.  He 
took  an  absolute  one  :  there  is  no  need  of  express  words  for  this  purpose;  it  is 
beyond  a  doubt  Montague  Bertie  would  have  taken  absolutely ;  then,  where 
the  testator  gives  it  by  the  description  of  the  person  entitled  to  the  freehold, 
he  does  not  state  the  interest  so  given  to  be  a  less  interest  than  that  of  Mon- 
tague Bertie. 

A  petition  was  presented  for  a  rehearing,  which  came  on  before  Lord  Thur- 
low,  the  16th  of  June,  1784.  The  arguments  used,  and  the  cases  cited,  were 
a  recapitulation  of  those  before  the  Lords  Commissioners. 

r*5121       I^ORD  Chancellor  Thurlow. — It  would  be  highly  advantageous 
*to  property  if  there  was  a  settled  rule  where  the  personalty  shall  be 


lied  to  the  payment  of  debts,  and  where  it  shall  be  exempted  from  them. 
One  step  has  been  taken  towards  such  a  rule,  by  its  being  laid  down,  that 
charging  the  estate  in  any  way  is  not  of  itself  an  exemption  of  the  personal 
estate;  that  the  personal  estate  being  the  fund  first  liable,  where  it  is  to  be 
aided  by  either  a  legal  or  an  equitable  fund,  it  must  be  itself  in  the  first  place 
applied. 

The  question  that  next  arises  is,  whether,  a  real  estate  being  charged,  and 
the  personal  given  away,  a  presumption  arises  that  this  shall  be  exempted  from 
the  debts.  I  never  heard,  till  the  arguments  in  this  case,  that  such  a  rule  had 
been  extracted  from  the  authorities  on  the  subject;  on  the  contrary,  I  have 
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always  understood  that,  in  order  to  exempt  the  personal  estate,  the  testator 
must  express  an  intention  so  to  do,  although  no  particular  form  of  words  was 
necessary  for  the  purpose.  I  therefore  take  the  rule  in  primis  to  be,  that 
neither  the  charge  of  the  debts  upon  the  real  estate,  nor  the  gift  of  the  per- 
sonal estate,  is  sufficient  of  itself  to  exempt  it.  But  it  is  indubitably  true,  that 
express  words  are  not  necessary  to  exempt  the  personal  estate':  the  question 
therefore  is,  whether  a  presumption  can  be  drawn  of  the  testator's  intention  to 
exonerate  the  personal  estatd.  It  is  impossible  to  express  in  definition  what 
circumstances  shall  be  sufficient  to  raise  this  presumption.  It  must  arise  from 
the  context  of  the  will ;  but,  with  great  deference  to  the  opinion  which  has 
been  given,  I  think  there  is  not  sufficient  in  this  will. 

After  devising  his  real  estate,  the  testator  takes  up  the  term ;  he  places  it 
before  any  of  his  other  estates,  and  before  his  issue,  so  that  he  meant  it  to  be 
a  subsisting  term  for  the  payment  of  his  debts.  He  gives  his  leasehold  estate 
to  Montague  Bertie,  but  without  any  predilection ;  for  he  gives  it  to  whoever 
should  be  entitled  to  the  possession  of  his  freehold  estate.  He  then  proceeds 
to  declare  the  trusts  of  the  term  which  are  to  raise  money  to  pay  his  debts  and 
legacies ;  and  after  raising  them,  the  *term  is  to  cease.  He  then  dis- 
poses the  rest  of  his  personal  estate.  He  afterwards  determines  what  L  J 
shall  be  done  with  the  personal  estate  in  case  he  should  have  issue.  In  the 
provision  which  he  superadds,  he  takes  notice^of  the  devise  of  the  personalty, 
and  calls  it  a  residue ;  by  which  he  means  the  devise  of  the  personal  estate 
after  the  specific  bequest.  He  provides,  then,  that,  if  he  should  die  leaving 
issue,  the  dispositions  he  had  made  should  fail :  this  was  not  essentially  neces- 
sary, though  apparently  so.  He  then  makes  a  general  provision  for  the  dis- 
charge of  the  executors,  who  are  also  trustees  ;  so  that  it  is  given  them  in  the 
character  of  executors.  It  is  also  material  to  observe,  that,  in  the  special  and 
general  disposition  of  the  personal  estate  to  the  same  person  who  shall  be 
entitled  to  the  possession  of  the  real,  the  personal  is  made  to  accrue  to  the 
real,  which  is  settled  with  the  utmost  strictness.  The  question,  then,  is, 
whether  any  inference  is  to  be  drawn  that  he  meant  it  should  go  with  the  bur- 
then the  law  throws  upon  it,  or  it  is  to  be  presumed  that  it  should  be  exone- 
rated, for  the  purpose  of  throwing  that  burthen  on  the  freehold  estate,  which 
he  has  given  in  the  strictest  manner.  The  inference  rather  seems  to  me  to 
be,  that  he  meant  to  protect  the  real  estate,  and  therefore  that  the  personal 
should  bear  its  natural  burthen.  By  chance  he  has  gone  further ;  for,  where 
he  has  given  directions  for  the  indemnity  of  his  executors,  he  has  directed  the 
expenses  to  be  taken  out  of  either  the  personal  or  real  estate.  He  has,  in  that 
clause*,  arranged  the  estates  as  the  law  would  arrange  them ;  which  affords  an 
inference  that  he  meant  the  real  estate  only  to  be  in  aid  of  the  personal.  I 
should  therefore  think,  if  the  rule  were,  that  the  gift  of  the  personal  estate  to 
a  stranger  was  sufficient  to  raise  a  presumption  that  it  was  to  be  exempt  from 
the  debts,  he  had  sufficiently  here  expressed  his  intention  that  it  should  not  be 
so;  but  I  take  the  general  rule  to  be  the  other  way.* 

I  should  have  no  doubt  on  the  intention  of  the  testator  in  this  respect,  if 
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r  *5141  *^^^®  were  not  another  point,  which  I  *think  ought  to  undergo  further 
inquiry — I  mean  the  mortgage  of  the  leasehold  estate.  The  case  of 
Serle  v.  St.  Eloy^  went  upon  the  idea  of  the  charge  upon  the  real  estate  being 
the  debt  of  the  testator.  If  that  case  were  recent,  and  had  not  been  followed, 
I  should  have  thought,  upon  the  face  of  it,  it  was  very  open  to  argument.  The 
dijfference  between  the  cases  is,  that  if  it  had  been  real  estate  mortgaged  by  the 
father,  it  would  have  been  liable  only  as  a  charge ;  but,  in  the  present  case, 
the  debt  of  the  father  falls  upon  the  estate  in  two  ways — partly  as  being  a 
charge,  and  partly  as  a  debt,  upon  the  personal  estate.  It  must  be  referred  to 
the  Master  to  consider  the  circumstances  of  the  debt  of  £6000,  and  the  estate 
on  which  it  was  secured ;  and,  as  that  point  must  stand  over,  I  shall  think  it 
no  impediment  to  the  justice  of  the  Court  to  defer  the  decree  upon  the  other 
point  also. 

The  Master  having  made  his  report  that  the  £6000  was  a  charge  upon  the 
leasehold  estate  prior  to  the  testator's  having  any  interest  in  it,  and  that  he 
had  only  covenanted  for  the  payment  of  the  money  upon  the  transfer  of  the 
mortgage  from  Mrs.  Neate  to  Sir  Thomas  Palmer,^  the  cause  was  again  set 
down  for  argument  on  the  4th  July,  1785,  and  then  stood  for  judgment  till 
the  next  day,  when  the  Lord  Chancellor  pronounced  his  decree. 

Lord  Chancellor  Thurlow. — Whether  the  personal  estate  should  be 
liable,  in  the  first  instance,  in  exoneration  of  the  real  estate,  to  the  payment  of 
debts  in  wills  of  this  kind,  upon  looking  into  the  cases  I  find  to  be  a  point  so 
slender  and  fine  that  I  cannot  collect  any  certainty  upon  the  question;  but  so 
much  uncertainty  abounds,  that,  could  the  will  of  the  testator  be  referred  to  a 
number  of  lawyers,  they  would  probably  entertain  a  diversity  of  opinions 
upon  it. 

The  point  ought  to  be  fixed ;  and,  in  order  to  make  it  so,  I  take  it,  the  rules 
have  been  these,  and  should  be  adhered  to.  In  the  first  place,  that  the  pe,r- 
r  *51 51  s^*i<^^  estate  is  Hiahle  in  the  first  instance  to  the  paynnent  of  the  debts  ; 
but,  (in  exception  to  this,)  it  is  agreed  that  the  testator  may,  if  he 
pleases,  give  his  personal  estate,  as  against  his  heir  or  any  other  representative, 
clear  of  the  payment  of  his  debts ;  and  then  it  becomes  a  question,  what  is  the 
mode  of  expression  to  give  the  personal  estate  exempt  from  such  payment, 
when  the  rule  of  law  is,  that  such  estate  is  first  liable.  Perhaps  it  might  have 
been  not  unwise  to  have  adopted  the  rule  laid  down  in  Fereges  v.  Rohinson^^ 
— that  the  testator  must  use  express  words  for  that  purpose ;  but  it  is  impos- 
sible to  abide  by  the  opinion  given  in  that  case,  consistently  with  the  rules  in 
other  cases.  The  second  rule  is,  that  where  there  is  a  declaration  plain ,  that 
shall  stand  in  lieu  of  express  words.  This  rule  has  been  laid  down  so  long, 
and  acted  upon  so  constantly,  that  if  other  judges  were  to  put  the  construction 
of  wills  upon  other  grounds,  how  wise  soever  it  might  have  been  originally  to 
have  done  so,  it  would  be  very  unwise  to  make  the  administration  of  justice 

1  2  P.  Wms.  386. 

2  A  further  sum  of  £100,  was,  it  seems,  advanced  to  the  testator. 
8  Bunb.  301. 
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take  a  course  contrary  to  former  rules.  Therefore,  if  there  be  a  declaration 
plain,  or  manifestation  clear,  so  that  it  is  apparent,  upon  the  face  of  the  will, 
that  there  is  such  a  plain  intention,  the  rule  then  is,  not  to  disappoint,  but  to 
carry  such  intent  into  execution.  But  should  not  such  intention  manifestly 
appear,  there  is  not  a  single  case  which  does  not  take  it  for  granted  that  the 
personal  estate  is,  by  law,  the  first  fund  for  the  payment  of  debts. 

In  regard,  then,  to  the  general  intention  of  the  will  of  Charles  Bertie,  the 
testator  was  seised  of  a  real  estate,  which  he  had  in  his  contemplation,  (e.x- 
clusive  of  the  idea  of  his  own  children,)  and  wished  to  leave  it  to  other  lines 
of  the  family  of  Bertie ;  and  consequently  devised  it  to  Montague  Bertie,  with 
remainder  over  to  Peregrine  Bertie  for  life,  &c.  :  so  far,  in  respect  of  the  real 
estate,  his  intention  was  to  fix  it  in  the  name  and  blood  of  the  family. 

The  next  object  he  had  in  view  was  a  leasehold  estate,  which  he  held  under 
the  Crown ;  that  estate  was  a  chattel  interest,  and  with  regard  to  that,  he 
does  not  show  such  *a  wish  to  fix  and  continue  that  estate  in  the  line  p  jkki  ^^-i 
of  Bertie :  his  apparent  wish  was  not  so  strong  as  in  respect  to  the 
disposal  of  his  real  estate ;  for  had  it  been  so,  though  he  could  not  have  created 
an  entail  of  this  leasehold  estate  with  limitations  over,  yet  he  might  have  pre- 
vented the  first  taker  of  it  from  alienating  it.  Had  the  testator  been  asked 
the  question,  whether  he  meant  that  this  part  of  his  estate  should  be  subject 
to  the  mortgage,  or  to  give  it  entire  to  the  firJst  taker  of  the  real  estate,  or  to 
charge  the  term  of  ninety-nine  years  in  exoneration  of  the  other  estate,  this 
might  have  been  a  very  doubtful  question,  and  merely  conjectural,  though, 
perhaps,  he  might  have  answered,  that  that  estate  should  pay  the  debts  :  but 
whatever  his  intention  was,  he  has  positively  given  it  subject  to  the  payment 
of  the  debt :  therefore,  if  another  estate  had  been  appropriated  to  payment  of 
his  debts,  and  this  had  been  Ms  debt  upon  the  estate,  I  should  have  concurred 
with  the  Lords  Commissioners  '}  but  in  following  them  in  that  course,  in  which 
they  considered  it  as  being  the  clear  intention  in  the  mind  of  the  testator,  that 
the  real  estate  should  be  so  appropriated,  I  rather  think  otherwise ;  for  it  ap- 
pears to  me  as  if  the  testator  wished  it  should  not,  and  that  he  chose  that  the 
leasehold  estate  should  be  so  appropriated,  rather  than  to  have  burthened  the 
real  estate.  For  the  mode  of  limiting  the  estate  to  Montague  Bertie  for  life 
implies  the  intention  of  giving  him  a  personal  bounty ;  but,  in  case  of  failure 
of  issue,  he  gives  it  to  the  next  heir  who  should  come  into  possession,  &c. 
Had  the  real  estate  been  expressly  charged  with  payment  of  the  debts,  or  the 
testator  shown  an  anxious  intention  to  have  sacrificed  his  real  estate  in  pre- 
ference to  the  leasehold  or  his  other  estate,  for  that  purpose,  by  the  mode  of 
disposing  of  his  estates,  such  a  circumstance  might  have  been  sufficient  to 
have  turned  the  rule  of  law ;  and  it  must  have  been  appropriated  to  the  pay- 
ment of  debts^  let  him  have  charged  it  any  manner  he  pleased. 

When  the  testator  purchased  this  leasehold  estate,  he  purchased  the  equity 
of  redemption ;  and  the  mortgage  *was  to  be  considered  merely  as  a  j-  ^gi  y-i 
real  incumbrance  on  the  estate  itself,  and  not  a  personal  debt,  as 

1  Sed  vide  Bootle  v.  Blundell,  1  Mer.  227 ;  Bickham  v.  Cruttwell,  1  My.  &  Cr.  763. 
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against  the  purchaser,  according  to  the  rules  of  this  Court  and  cases  decided. 
For  if  a  man  purchases  an  equitt/  of  redemption,  subject  to  incumbrances  that 
shall  be  real  incumbrance  following  the  land,  and  not  a  personal  one,  the 
question  is,  whether,  by  purchasing  this  estate,  and  assigning  the  mortgage 
from  Mrs.  Neate  to  Hoare,  and  covenanting  for  payment  of  debts,  he  did  not 
make  it  his  own  debt.  Had  Evelyn  v.  Evelyn^  2  P.  Wms.  659,  never  been 
decided,  a  fair  argument  might  have  arisen  upon  that  head;  because,  where  a 
man  transfers  a  mortgage,  and  covenants  for  the  payment  of  the  debt  accord- 
ing to  the  rule  of  law,  he  makes  it  his  own  debt,  and  makes  himself  liable  to 
be  sued  upon  that  covenant ;  and  such  a  debt  has  priority  before  other  simple 
contract  debts.  Now,  I  do  not  know  in  what  court,  or  by  what  rule,  the  debt 
would  have  followed  the  purchaser  personally ;  but  Evelyn  v.  Evelyn  has  de- 
cided, that  though  he  might  be  at  law  liable,  yet  where  there  are  real  assets 
sufficient  for  the  payment  of  the  incumbrance,  they  shall  be  applied  for  that 
purpose  :  and  it  is  to  be  understood,  with  respect  to  such  transaction,  that  the 
party  did  it  by  way  of  accommodating  the  charge,  and  not  of  making  the  debt 
his  own.  The  diflference  between  the  estate  descended  and  purchased  is  no- 
thing, unless  the  circumstance  of  purchasing  creates  the  difference;  but  that 
affords  no  argument. 

The  next  question  is,  whether,  when  he  mortgages  an  estate  of  his  own  as 
an  ulterior  security,  that  circumstance  would  create  a  difference ;  as  if,  in 
Evelyn  v.  Evelyn,^  an  additional  real  fund  had  been  secured  for  making  the 
debt  good,  that  would  have  turned  the  judgment:  it  would  not;  for  nothing 
makes  it  his  debt  so  effectually  as  the  covenant  to  pay ;  for  it  does  not  create 
the  debt,  but  only  operates  as  collateral  to  the  debt.  A  man  mortgages  his 
estate  without  covenant,  yet,  because  the  money  was  borrowed,  the  mortgagee 
becomes  a  simple  contract  creditor,  and  in  that  case  the  mortgage  is  a  colla- 
r*5181  ^^^^  security;  and  if  there  is  a  bond  or  a  covenant,  *then  there  is  a 
collateral  security  of  a  higher  species,  but  no  higher  by  means  of  the 
mortgage  merely :  therefore,  having  such  security  amounts  to  nothing ;  and 
I  have  no  doubt  but  that  if  the  case  had  been  stated  to  the  Lords  Commis- 
sioners, namely,  that  this  incumbrance  was  not  one  of  the  testator's  debts,  and 
did  not  fall  upon  the  personal  estate,  that  they  would  have  considered  it  as 
inherent  to  the  leasehold  estate.  The  argument  of  its  not  falling  upon  the 
testator  answers  his  real  intention  better.  But  as  to  the  real  intention,  I 
should  have  agreed  with  the  Lords  Commissioners,  could  that  intention  have 
been  made  clear ;  but  the  intention  does  not  amount  to  a  declaration  plain,  in 
any  sense  in  which  these  words  have  been  properly  applied. 

For  the  purpose  of  securing  property  and  the  due  administration  of  justice 
in  a  free  country,  judges  ought  to  abide  constantly  by  real  principles,  and  by 
such  beneficial  rules  as  may  afford  some  reasonable  judgment,  without  apply- 
ing to  a  superior  tribunal.  It  is  a  fixed  rule,  that  the  personal  estate  must  be 
first  liable,  unless  another  fund  is  provided ;  the  testator  must  express  his  in- 
tention to  discharge  that  estate  from  the  payment  of  debts. 

1  2  P.  Wms.  659. 
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With  regard  to  the  intention  apparent  upon  this  will,  it  is  said  such  inten- 
tion is  most  anxiously  limited  to  the  raising  of  the  term  of  ninety-nine  years. 
Whether  the  expression  be  more  or  less,  it  is  but  subjecting  the  estate  to  the 
payment  of  debts;  and  it  cannot  extend  so  far  as  to  suppose  he  burthened  his 
real  estate  in  exoneration  of  the  personal  estate.  If  there  had  been  in  the  gift 
of  the  personal  estate  words  of  a  sufficient  force,  according  to  my  notion  of  a 
declaration  plain,  I  should  not  have  changed  the  force  of  those  words ;  but  the 
intent  of  these  words,  as  they  stand,  naturally  leans  to  subject  the  personal 
estate  to  the  debts.  With  respect  to  the  second  clause,  had  that  stood  alone, 
I  confess  that  would  have  been  liable  to  a  degree  of  inference ;  but  construc- 
tions thus  picked  up,  and  collected  from  more  circumstances  than  are  r:icp;-|Q-i 
necessary  for  the  purpose,  are  not  good  ways  of  ^finding  out  the  inten- 
tion  of  the  testator ;  and  it  is  better  to  rest  upon  settled  rules,  unless  you  can 
collect  more  favorable  and  forcible  observations.  With  regard  to  the  next 
clause,  that  carries  more  weight,  because  the  trustees  are  directed  to  pay,  not 
only  the  expense  of  the  probate  of  the  will,  which  is  expressly  mentioned,  but 
to  pay  all  the  charges  and  expenses  that  should  arise  by  proving  the  will,  or 
by  any  other  means,  &c.  How  are  these  to  be  paid  ?  Out  of  the  personal 
estate,  or  the  means  to  be  raised  out  of  the  term  of  ninety-nine  years  ?  They 
have  authority  to  pay  the  whole  out  of  the  personal  estate — an  optional  clause, 
and  empowering  the  executors  to  pay  out  of  this  fund  before  the  other  fund 
is  .ready  for  the  purpose.  He  has  precisely  arranged  the  estates  in  the  same 
order  that  the  law  would  have  done ;  he  has  made  his  personal  estate  first  lia- 
ble, and  then  the  term.  The  true  ground  upon  which  I  proceed  is  not  upon 
any  of  these  criticisms,  but  simply  upon  the  rule  of  law,  the  testator  not  hav- 
ing declared  by  express  words,  or  any  other  declaration,  which  would  tend  in 
law  to  the  purpose  of  preserving  the  personal  estate  for  any  given  purpose 
whatsoever.  As  to  Adams  v.  Me^rick,^  that  depended  on  the  circumstance  of 
the  personal  estate  being  a  provision  for  the  wife ;  and,  therefore,  the  Court 
forced  a  construction  upon  the  will,  and  it  is,  as  Lord  Hardwicke  termed  it, 
in  Walker  v.  Jackson ^  2  Atk.  624,  a  weak  case :  in  the  latter  case,  the  repub- 
lication of  the  will  was  an  argument  much  relied  upon.  As  to  the  cases  de- 
termined upon  the  words  "rest  and  residue,''  I  could  have  wished  his  Lord- 
ship had  decided  upon  them  all,  so  as  to  have  left  a  particular  note  upon  each 
of  them ;  for  such  determinations  as  those  cases  afford  have  occasioned  great 
perplexity  upon  the  rule  of  law.  As  to  Sta/pleton  v.  Colvile^^  in  that  case  the 
wife  was  executrix,  and,  exclusive  of  the  context  of  the  will,  with  regard  to 
the  option  given  to  her  to  charge  either  fund,  there  never  was  a  stronger  case 
agaiost  charging  the  real  estate ;  for  he  gives  the  whole  real  estate  to  the  wife, 
and  to  be  charged  with  debts;  he  wishes  the  continuance  in  his  *name  rstc^ooi 
and  family,  and  yet  charges  it  with  the  payment  of  the  debts.  Lord 
Talbot  observed,  much  might  arise  from  the  examination  as  to  the  quantum  of 
the  debts  and  the  amount  of  the  personal  estate.  Lord  Talbot  took  it  as  clear, 
that  such  an  examination  should  be  gone  into.     In  Stephenson  v.  Heathcote^ 


1  1  Eq.  C.  Ab.  2V1.  *  Ca.  t.  Talb.  202.  »  1  Eden,  38. 
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it  is  said  expressly,  no  examination  can  be  had.  In  that  case,  Lord  Keeper 
Henley  relied  much  upon  the  wife  being  executrix.  The  case  was  this :  that 
the  testator  gave  all  his  real  estate  to  11.  and  his  wife  for  ever,  with  a  charge 
thereon  for  payment  of  debts ;  and,  after  disposing  of  other  property,  he  gives 
a  silver  tobacco-box  to  his  uncle,  and  all  the  residue  he  gives  to  his  wife  for- 
ever, whom  he  appointed  sole  executrix.  The  Lord  Keeper's  observation  upon 
this  case  was,  that  the  intent  of  the  testator  was  to  be  collected  from  the  words 
of  the  will,  and  from  no  circumstances  out  of  it ;  and,  upon  general  principles 
and  rules  established  in  the  cases,  that  the  Court  could  not  go  into  the  testa- 
tor's circumstances,  as  it  would  establish  a  rule  not  to  be  adhered  to.  The 
testator  intended  to  charge  his  personal  estate  with  payment  of  his  debts,  and 
only  made  his  real  estate  an  auxiliary  fund :  according  to  the  rule  of  law, 
where  the  intent  of  the  testator  is  plain,  or  words  tantamount  to  express  words, 
that  is  sufficient  to  take  it  out  of  the  rule,  and  that  it  could  not  be  the  inten- 
tion ;  for  the  last  clause,  of  giving  the  silver  tobacco-box,  and  then  the  residue 
to  his  wife,  is  not  sufficient  to  show  his  intention  to  give  the  residue  free  from 
debts,  but  that  the  primary  fund  should  be  liable. 

In  the  present  case,  I  am  obliged  to  differ  from  the  Lords  Commissioners, 
and  consider  the  whole  personal  estate  as  liable  to  the  payment  of  the  debts ; 
and,  with  respect  to  the  leasehold  estate,  that  the  charge  under  which  it  came 
to  the  testator  was  prior  to  his  purchasing  it,  and  inherent  in  the  estate,  and 
the  estate  itself  left  liable  to  answer  it,  and  that  neither  the  personal  estate  nor 
real  estate  ought  to  be  charged  with  that  debt. 

The  judgment,  ex  relatione. 


r*52n  *The  rulfe  laid  down  by  Lord  Thurlow,  in  the  principal  case,  viz., 
that  the  general  personal  estate  of  a  testator  is  the  primary  fund  for 
the  payment  of  his  debts,  unless  it  he  exempted  hy  express  words  or  manifest 
intent,  has  been  fully  recognized,  although  the  difficulty  of  gathering  the  in- 
tent, where  the  exoneration  of  the  personal  estate  does  not  depend  upon  express 
words,  has  induced  subsequent  judges  to  join  in  the  doubt  intimated  by  the 
Lord  Chancellor,  of  the  wisdom  of  the  departure  from  the  older  decisions,  re- 
quiring express  words  to  exempt  the  personal  estate  from  its  primary  liability. 
In  the  case  of  Watson  v.  Brichwood,  9  Ves.  453,  Sir  W.  G-rant  observes, 
"  There  is  no  reason  whatsoever,  either  of  justice  or  convenience,  to  induce 
me  to  depart  from  the  rule  laid  down  by  Lord  Thurlow  in  The  Duhe  of  Ancas- 
ter  V.  Mayer,  requiring  that,  in  order  to  exonerate  the  personal  estate,  there 
shall  be  either  express  words  or  a  plain  indication  of  that  intention.  Indeed, 
I  wish  the  rule  had  been  still  more  strict,  and  that  nothing  but  express  words 

had  been  permitted  to  alter  the  course  and  order  of  law However, 

after  the  cases  that  have  been  decided,  it  is  too  late  to  say,  it  is  not  open  to 
the  Court  to  collect  from  the  whole  will  an  intention  to  exonerate  the  personal 
estate,  though  that  intention  is  not  expressed  by  any  positive  and  exclusive 
words." 

The  rule,  therefore,  as  to  the  primary  liability  of  the  personal  estate,  does 
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not  apply  wlien  it  is  exempted,  first,  by  express  words  of  a  testator,  (and  on 
this  head  it  will  be  unnecessary  to  make  any  observation  :)  or,  secondly,  by 
his  manifest  intention  in  lieu  of  express  words. 

In  considering  this  subject  it  should  be  always  borne  in  mind  that  the 
burthen  of  proof  lies  on  those  who  contend  that  the  personal  estate  is  exone- 
rated :  Whieldon  v.  Spode,  15  Beav.  539 ;  Lord  v.  WightwicTc,  1  Drew.  576. 

It  has  been  frequently  decided,  that  neither  a  charge  upon  land,  nor  a  direc- 
tion to  sell,  nor  the  creation  of  a  term  for  payment  of  debts ;  (see  Tower  t. 
Lord  Rous,  18  Ves.  132,  138 ;  White  v.  White,  2  Yern.  43 ;  Bridgeman  v. 
Dove,  3  Atk.  201 ;  Lord  Inchiquin  v.  French,  1  Cox,  1 ;  Hancox  v.  Ahhey, 
11  Yes.  186 ;  Rhodes  v.  Rudge,  1  Sim.  79 )  Collis  v.  Robins,  1  De  G-.  &  Sm. 
131 ;  Walker  v.  Hardwich,  1  My.  &  K.  396 ;  Ouseley  v.  Anstruther,  10  Beav. 
453 ;  Quennell  v.  Turner,  13  Beav.  240 ;)  nor  a  devise  of  real  estate,  upon 
the  condition  of  the  devisee  paying  the  testator's  debts,  (^Bridgeman  v.  Dove, 
3  Atk.  201 ',  Mead  v.  Hide,  2  Yern.  120,)  will  exempt  the  personalty  from 
its  primary  liability.  "It  is  not  sufficient,'^  says  Lord  Thurlow,  "to  charge 
the  real  estate,  but  a  testator  must  show  that  it  was  his  purpose  that  p  *koo-| 
the  personal  should  *not  be  applied  :"  SamwellY.  Wake,  1  Bro.  C.  C. 
145.  So  Lord  Eldon,  in  Bootle  v.  Blundell,  1  Mer.  220,  observes :  "I  take 
it  to  be  certain,  that  it  is  not  enough  for  the  testator  to  have  charged  his  real 
estate  with,  or  in  any  manner  devoted  it  to,  the  payment  of  his  debts ;  that 
the  rule  of  construction  is  such  as  aims  at  finding,  not  that  the  real  estate  is 
charged,  but  that  the  personal  estate  is  discharged.'' 

And  parol  evidence  will  not  be  admitted  to  show  the  intention  of  a  testator 
to  give  his  personal  estate  free  from  debts ;  nor  will  any  inference  be  drawn  of 
the  testator's  intention,  by  a  consideration  of  the  relative  amount  of  his  per- 
sonal estate  and  debts ;  nor,  consequently,  will  any  inquiry  be  directed  in  order 
to  ascertain  such  relative  amount :  Stephenson  v.  Heathcote,  1  Eden,  38,  over- 
ruling the  cases  of  Gainshorough  v.  Gainsborough,  2  Yern.  252,  and  Lady 
Glanville  v.  The  Duchess  of  Beaufort,  2  Yern.  648.  See,  also,  Bootle  v. 
Blundell,  1  Mer.  221,  and  Tait  v.  Lord  JSfortliwicJc,  4  Yes.  816.  In  the  last 
case,  a  testator  devised  certain  estates  to  trustees,  upon  trust,  by  sale  or 
mortgage,  or  by  sale  of  the  timber  thereon,  to  raise  such  sums  of  money  as 
should  be  requisite  to  pay  his  debts  by  mortgage,  bond,  or  by  other  specialty, 
or  by  simple  contract,  or  otherwise  howsoever;  and,  after  payment  of  the  said 
debts,  he  directed  the  trustees  to  convey  the  estates,  or  such  parts  thereof  as 
should  not  have  been  disposed  of,  and  the  equity  of  redemption  of  such  parts 
thereof  as  should  have  been  mortgaged,  to  certain  uses  ;  and,  after  giving  each 
of  his*  trustees  a  legacy  of  £100,  he  gave  all  the  rest,  residue,  and  remainder 
of  his  personal  estate  whatsoever,  to  his  two  sisters  equally,  and  he  appointed 
two  of  the  trustees  executors.  It  was  argued,  from  the  state  of  the  testator's 
property,  his  personal  estate  being  small  and  inadequate  for  payment  of  his 
debts,  that  he  must  have  intended  that  his  real  estate  should  be  primarily 
liable,  for  otherwise  his  sisters  would  take  nothing.  But  Lord  Loughborough, 
C,  held  the  personal  estate  primarily  liable.  "  Charging  the  real  estate,"  ob- 
served his  Lordship,  "  ever  so  anxiously  for  payment  of  debts,  will  not  of  itself 
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be  sufficient  to  exempt  the  personal  estate.  I  set  the  whole  doctrine  afloat,  if 
the  argument  for  the  two  sisters  upon  this  will  is  allowed  to  prevail ;  for  it  only 
comes  to  this — there  are  two  circumstances ;  one,  that  there  is  a  gift  of  residue 
of  the  personal  estate ;  another,  that  there  is  a  very  anxious  charge  of  debts 
upon  the  real  estate.  Beyond  that  I  have  no  ground  to  stand  upon  :  all  the 
rest  of  the  circumstances  are  merely  conjectural  upon  a  supposed  intention; 
and,  it  is  asked,  what  could  the  testator  mean  by  giving  these  sisters  his  per- 
r  *^9QT  sonal  estate,  if  they  get  nothing  by  it  ?  All  I  say  to  that  *is,  that  a 
^  "'  man  giving  the  residue  of  his  personal  estate,  does  not  in  general 

mean  much.     It  is  as  it  may  happen. '^ 

A  mere  charge  of  funeral  or  testamentary  expenses,  or  of  both,  in  addition 
to  debts  upon  real  estate,  will  not  of  itself  exempt  the  personalty  :  Brydges  v. 
PhilUpSj  6  Ves.  570;  Stephenson  y .  Heatlicote,  1  Eden,  38;  Aldridge  v. 
Wallscourt,  1  Ball.  &  B.  312 ;  Tait  v.  Lord  Northwick,  4  Yes.  816 ;  Graij 
V.  MinnetJwrpe,  3  Yes.  103 ;  Hartley  v.  Hurle^  5  Yes.  540.  Sed  vide  Burton 
V.  Knowlton,  3  Yes.  107,  in  which  case.  Lord  Alvanley,  M.  K.,  considered 
that  the  direction  to  pay  debts  and  funeral  expenses  out  of  a  fund  to  arise 
from  the  sale  of  real  estates  devised  to  trustees  who  were  not  executors,  upon 
whom  the  funeral  expenses  would  naturally  fall,  afforded  a  considerable  argu- 
ment that  the  testator  did  not  mean  the  personal  estate  to  be  the  fund  for  all 
those  charges  which  naturally  fall  upon  it,  and  that  the  residue  which  was 
given  to  a  person  for  his  own  benefit,  who  was  afterwards  appointed  executor, 
was  specifically  given,  and  consequently  only  liable  as  an  auxiliary  fund  to  the 
realty.  See  however,  the  comments  upon  this  case  by  Lord  Loughborough, 
C,  in  Tait  v.  Lord  Northwichj  4  Yes.  823,  and  by  Lord  Eldon,  C,  in  Booth 
V.  Blundell,  1  Mer.  229. 

But  where  a  testator  throws  upon  his  real  estate  all  those  burthens  which 
naturally  fall  upon  the  personal  estate  as  a  primary  fund,  such  as  funeral  and 
testamentary  expenses,  debts,  and  legacies,  a  strong,  though  not  absolutely 
conclusive,  argument  arises,  that  the  testator  intended  to  give  his  personalty 
as  a  specific  legacy,  free  from  those  charges,  and  that,  consequently,  the  realty 
is  the  primary  fund  for  their  payment :  Tower  v.  Lord  Eous,  18  Yes.  139. 
In  Booth  v.  Blundell,  1  Mer.  238,  with  regard  to  funeral  and  testamentary 
expenses  being  charged  on  real  estate.  Lord  Eldon,  C.,  says,  "On  looking 
through  the  precedents,  it  is  impossible  to  deny  that  this  is  a  circumstance  on 
which  great  stress  has  always  been  laid,- namely,  where  the  real  estate  is  made 
liable  to  the  payment  of  such  expenses  as  exclusively  regard  the  administra- 
tion of  the  personal  estate,  such  as  the  costs  of  probate,  and  other  costs  sus- 
tained in  the  execution  of  the  will.''     See  also  Plenty  v.  West,  16  Beav.  173. 

As  to  what  expenses  relating  to  real  estate  are  properly  payable  out  of  a 
fund  set  apart  to  pay,  amongst  other  things,  the  expenses  ^'  of  the  execution 
of  the  trusts  of  the  will.''  See  Lord  Brougham  v.  Lord  Willidm  Poulett,  19 
Beav.  119;  and  see  Morrel  v.  Fisher,  4  De  G.  &  Sm.  422. 

It  has  been  determined,  that  an  express  charge  of  some  particular  debts,  as 
simple  contract  debts,  or  legacies  on  the  personalty,  for  the  payment  of  which, 
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without  such  charge,  it  would  be  primarily  liable,  *will  not,  accord-  ^^^    .^ 
ing  to  the    maxim  ^'expressio  unius  est  exclusio  alterius,'^  raise  a  L  J 

presumption  sufficiently  clear  that  it  is  only  to  be  the  auxiliary  fund  for  pay- 
ment of  other  charges  not  expressly  charged  upon  it,  but  which  are  charged 
upon  the  land.  See  Brydges  v.  Fhilltps,  6  Ves.  567,  and  Watson  v.  Brick- 
wood,  9  Yes.  447,  in  which  case  a  testator  devised  his  real  estate  to  a  trustee 
upon  trust  for  his  nephews,  W.  W.  and  R.  B.,  for  life,  with  remainders  over. 
He  then  gave  legacies  to  several  nieces,  in  blank,  payable  at  the  end  of  a  year 
after  his  death,  by  his  executor,  and  bequeathed  all  and  singular  his  goods, 
chattels,  personal  estate,  and  effects,  whatsoever  and  wheresoever,  not  therein- 
before disposed  of  unto  his  said  nephew  W.  W.,  his  executors,  administrators, 
and  assigns,  he  paying  thereout  all  and  sipgular  legacies,  and  all  his  funeral 
expenses  and  simple  contract  debts.  The  testator,  then  noticing  that  he  was 
indebted,  by  mortgages  and  bonds,  for  money  borrowed  to  pay  for  some  of  the 
estates  he  had  purchased,  directed  that  those  debts  should  be  paid  by  the  de- 
visees in  equal  proportions ;  and,  after  giving  an  annuity  to  a  servant  out  of 
the  real  estate,  he  appointed  Ms  nephew  W.  W.  his  executor.  The  will,  it  must 
be  observed,  does  not  charge  the  real  estate  with  any  debts ;  but  the  testator, 
by  a  codicil,  appointed  a  trustee  in  the  place  of  the  one  named  in  the  will, 
and  empowered  the  new  trustee,  *'in  order  to  raise  money  for  the  payment  of 
all  and  singular  his  debts  and  legacies,  to  morlbgage,  with  the  approbation  of 
the  taker  for  the  time  being  of  his  estates,  a  competent  part  of  his  said  free- 
hold estates,  for  so  much  money  as  should  be  necessary  for  that  purpose ;  and 
he  directed  his  trustees  for  the  time  being  to  keep  down  the  interest;''  and 
by  another  codicil  he  appointed  another  trustee,  and  gave  other  legacies.  It 
was  contended,  that  the  personal  estate  was  exonerated  from  the  debts  and 
legacies,  or,  at  any  rate,  was  liable  only  to  the  simple  contract  debts.  Sir  W. 
Grant,  M.  R.,  admitting  that  there  was  some  indication  of  an  intention  to  ex- 
onerate the  personal  estate,  observes ;  "But  it  is  not  so  conclusive  as  to  come 
up  to  the  requisition  of  the  rule  laid  down  by  Lord  Thurlow,  in  The  Duhe  of 
Ancaster  v.  Mayer ;  that  is,  a  plain  intention.  By  directing  that  the  execu- 
tor, to  whom  he  gives  all  his  personal  estate,  shall  pay  thereout  all  the  lega- 
cies, funeral  expenses,  and  simple  contract  debts,  prima  facie  there  is  some 
appearance  of  an  intention  that  he  does  not  mean  the  personal  estate  to  be 
liable  to  debts  by  specialty.  But  that  alone,  upon  the  authorities,  is  not  suffi- 
cient.'' In  Bootle  v.  Blundell,  1  Mer.  230,  Lord  Eldon  says,  with  respect  to 
this  case,  that  it  was  rightly  decided,  taking  the  will  and  codicil  together. 
"But  if,"  said  his  Lordship,  "the  codicil  had  not  *existed,  there  are 
circumstances  which  appear  to  me  to  be  such  as  might  have  given  L  ^-'^J 
occasion  to  some  observations  which  do  not  occur  either  in  the  judgment  or  in 
the  argument :  still,  I  repeat  that  I  think  that  case  was  rightly  decided." 
See,  also,  Davies  v.  Ashford,  15  Sim.  42. 

A  bequest  of  all  the  personal  estate  (with  or  without  an  enumeration  of 
particulars,)  as  distinguished  from  a  mere  general  residuary  bequest,  will  not, 
at  any  rate,  where  the  legatee  is  also  appointed  executor,  exonerate  the  person- 
alty passing  under  such  bequest,  although  lands  are  devised  in  trust  to  pay 
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all  the  testator's  debts.  See  Harewood  v.  Childj  stated  Ca.  t.  Talb.  204 ; 
Ilaslewood  v.  Pope,  3  P.  Wms.  324;  BrummelY.  ProtherOj  3  Ves.  Ill ;  and 
Aldridge  v.  Lord  Walhcourt,  1  Ball.  &  B.  312,  iu  which  case  all  the  personal 
estate  was  given  to  the  executor,  one  of  the  trustees  of  the  real  estate,  in  trust 
for  the  legatee.  The  cases,  therefore,  of  Kynaston  v.  Kynaston,  HolUday  v. 
Bowman^  Bamfield  v.  Wyndham,  cited  in  the  principal  case,  may  be  considered 
as  overruled. 

The  inference  against  the  exoneration  of  the  personal  estate,  when  the  lega- 
tee is  also  the  executor,  arises  upon  the  assumption  that  he  takes  the  personal 
estate  in  that  character,  with  all  the  burthens  attached  to  it,  in  a  regular  course 
of  administration. 

And  it  has  recently  been  held  that  the  personalty  will  not  in  similar  cases 
be  exonerated  where  the  legatee  is  not  executor :  Collis  v.  Robins,  1  De  Gr. 
&  Sm.  131 :   Ouseley  v.  Anstruther,  10  Beav.  453. 

But,  in  some  cases,  the  distinction  between  the  mere  residuary  bequest,  and  a 
gift  of  all  the  personal  estate,  has  been  considered  important.  Thus,  in  Tower  v. 
Lord  Rous,  18  Ves.  138,  Sir  W.  Grant,  M.  K.,  observed,  "that  there  was  no- 
thing except  the  common  residuary  clause — ^  all  the  rest  and  residue  of  my  per- 
sonal, of  what  nature  or  kind  soever/  not  ^  all  my  personal  estate,'  not  ^all  which 
I  have  not  hereinbefore  disposed  of/  or  any  other  of  those  forms  which  in  several 
cases  have  been  held  to  denote  an  intention  to  give  the  personal  estate  as  a  spe- 
cific bequest."  And  in  Booth  v.  Blundell,  1  Mer.  228,  Lord  Eldon,  C,  with 
reference  to  the  clause  in  the  principal  case,  by  which  the  testator  gives  to 
his  brother  "his  household  goods,  and  all  other  his  goods,  chattels,  effects, 
and  personal  estate,  whatsoever  and  wheresoever,"  if  he  should  be  living  at 
the  testator's  decease,  observes,  that  on  those  words  a  great  deal  of  argument 
might  have  been  raised  as  to  the  distinction  between  a  gift  of  residue,  as  resi- 
due, and  a  bequest  of  enumerated  particulars  followed  by  the  words,  "  and 
personal  estate  whatsoever,"  *not  "and  all  the  residue  of  my  personal 
L  -'  estate  :"  but  that  such  argument  was  put  out  of  the  question,  in  that 

case,  by  a  subsequent  clause,  in  which  he  expressly  refers  to  this  as  "the  de- 
vise of  the  residue  of  his  personal  estate." 

x^nd,  accordingly,  iji  many  recent  cases,  where  the  personalty  has  been  be- 
queathed, not  as  a  residue,  but  as  a  whole,  and  the  debts  and  funeral  and  tes- 
tamentary expenses  have  been  charged  upon  the  real  estate,  the  real  estate  has 
been  held  the  primary  fund  for  their  payment.  See  Greene  v.  Greene,  4 
Madd.  148 ;  Michell  v.  Michell,  5  Madd.  69 )  Driver  v.  Ferrand,  1  Buss.  & 
My.  681;  Blount  v.  HipJcins,  7  Sim.  43;  Jones  v.  Bruce,  11  Sim.  221; 
Coote  V.  Coote,  9  Ir.  Eq.  Bep.  197 ;  3  J.  &  L.  175.  \_Lighffoot  v.  Lighffoot, 
27  Alabama,  351 ;  Harley  v.  Barley,  1  Bailey,  Eq.  397  ;  Brown  v.  Jones,  3 
Strobhart's  Eq.  24.] 

The  principle,  however,  of  these  cases  will  not  be  applicable  where  a  testa- 
tor subjects  his  personal  as  well  as  his  real  estate  to  the  payment  of  his  debts, 
funeral  and  testamentary  expenses  :  Pater  son  v.  Scott,  1  De  Gr.  Mac.  &  Gr. 
531. 

But  a  testator  may  by  implication  take  away  the  primary  liability  of  the 
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personal  estate,  if  he  clearly  shows  his  intention  to  place  it  elsewhere ;  thus  in 
Webb  V.  Jones,  (2  Bro.  C.  C.  60;  1  Cox,  245,)  the  testator  devised  his  real 
estate  to  be  sold,  and  the  money  to  arise  by  the  sale  to  be  applied  to  pay  mort- 
gages and  all  other  debts,  the  residue  to  be  added  to  his  personal  estate,  Sir 
Lloyd  Kenyon,  M.  R.,  held  the  personal  estate  to  be  exonerated,  upon  the 
ground,  it  is  presumed,  that  the  testator  clearly  showed  that  he  did  not  con- 
template the  possibility  of  the  whole  personalty  being  applied  before  the  realty, 
which  it  might  have  been  if  it  was  to  be  applied  in  its  natural  order.  See 
also  ShaUcross  v.  Wright,  12  Beav.  505 ;  Fisher  v.  Fisher,  2  Kee.  610. 

Again,  where  a  testator  devised  an  estate  at  Charleywood,  and  bequeathed 
certain  specific  chattels,  upon  trust  to  sell,  and  in  the  first  place  to  pay  all  his 
just  debts,  funeral  and  testamentary  expenses  and  legacies,  and  after  giving 
some  pecuniary  legacies,  the  testator  declared  that  the  moneys  to  arise  by  such 
sale  as  aforesaid,  should  be  "  the  fund  primarili/  applicable  to  the  discharge  of 
his  said  debts,  funeral  and  testamentary  expenses  and  legacies."  And  in  case 
it  should  be  insufficient,  the  testator  by  a  codicil  charged  his  Highbury  estate 
^^  with  the  payment  of  so  much  money  as  should  be  requisite  to  make  good  the 
deficiency,''  it  was  held  by  Sir  J.  Leach,  M.  R.,  that  the  personal  estate  was 
only  liable  after  the  two  estates  had  been  exhausted.  ^'  It  is  not  necessary," 
said  his  Honor,  "  that  there  should  be  words  expressly  exempting  the  personal 
estate,  if  the  instruments  afford  a  clear  intention  on  the  part  of  the  testator 
that  it  should  be  exempted.  The  Charleywood  estate,  and  the  articles  to  be 
sold  therewith,  are  ^expressed  to  be  the  primary  fund,  and  the  plain 
intention  of  the  testator  is,  that  the  Highbury  estate  should  be  the  •-  -' 

secondary  fund."  Dawes  v.  JScott,  5  Russ.  32.  See  also  March  v.  Fowke, 
Rep.  t.  Finch,  414;  Bateman  v.  Earl  of  Roden,  1  J.  &  L.  356;  Evans  v. 
Evans,  17  Sim.  106;  and  Bootle  v.  Blundell,  1  Mer.  193;  19  Yes.  494. 

It  seems  where  a  testator  has  exempted  personalty  which  he  has  bequeathed 
from  its  primary  liability  to  debts,  that  the  exemption  will  not  be  extended 
for  the  benefit  of  next  of  kin  who  take  the  personalty  in  consequence  of  a  lapse. 
In  Waring  v.  Ward,  5  Ves.  675,  Lord  Loughborough,  C,  puts  this  case.  *'If 
an  estate  be  given  to  A.  and  the  personal  estate  to  B.  exempt  from  debts,  that 
exemption  is  to  be  considered  as  intended  only  for  the  benefit  of  B.,.  that  he 
shall  not  pay  those  debts  to  which  he  would  be  liable  if  no  such  provision  had 
been  made ;  and  is  not  a  general  exemption  of  the  personal  estate.  .  .  Nothing 
can  be  more  clear  than  tliat  where  an  exemption  is  created  for  the  benefit  of  a 
particular  person,  not  for  the  benefit  of  the  estate  generally,  if  that  person 
cannot  take  it,  the  benefit  never  arises."  See  also  Hale  v.  Cox,  3  Bro.  C.  C. 
322;  HancoxY.  Abbey,  11  Ves.  179 ;  Noel  v.  Lord  Henley,  7  Price,  241; 
Dan.  211 ;  but  see  and  consider  Milnes  v.  Slater,  8  Ves.  295-306 ;  Fisher  v. 
Fisher,  2  Kee.  610. 

No  inference  of  an  intention  to  exonerate  the  personalty  arises  from  the  ap- 
pointment of  an  executor,  who,  there  being  no  bequest  of  the  personalty,  was 
entitled  to  it  by  such  nomination,  although  the  debts  and  funeral  expenses  are 
thrown  upon  the  land,  (  Gray  v.  Minnethorpe,  3  Ves.  103, 104 ;)  nor  where  he  is 
a  trustee  of  it  for  the  next  of  kin,  {M'Cleland  v.  Shaw,  2  S.  &  L.  538,  543;) 
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upon  tlie  principle,  that  there  is  no  specific  disposition  of  the  residuary  per- 
sonal estate.  But  the  executor  may  take  the  personal  estate,  either  beneficially 
or  as  trustee  for  the  next  of  kin,  exonerated  from  the  payment  of  debts  and 
legacies,  if  another  fund  is  provided  for  their  payment,  and  the  personalty  has, 
by  express  words,  been  exempted  :  Milnes  v.  Slater j  8  Ves.  305. 

Where  there  is  a  general  charge  of  legacies  upon  land,  or  a  devise  in  trust 
to  pay  legacies  generally,  the  personal  estate  will  be  the  primary  fund  for  their 
payment ;  as  if  A.  devised  real  estate  upon  trust  to  sell  and  pay  legacies,  and 
afterwards  gave  B.  a  legacy  of  1000/.,  A.'s  personal  estate  will  be  the  primary, 
his  real  estate  the  auxiliary  fund  only  for  its  payment :  Kirke  v.  Kirkcy  4 
Russ.  449. 

But  a  testator  may  show  that  it  is  his  intention  to  make  legacies  payable  out 
of  another  fund.  Greaves  v.  Powell^  2  Vern.  248 ;  Boughton  v.  Boughtorij  1 
P^roo-i  H.  L.  Cas.  406;  Whieldon  v.  Spode,  *15  Beav.  537.  In  Woodhead 
'-  -"v.  Turner,  4  De  G.  &  Sm.  429,  it  was  held  upon  the  language  of  the 
will,  that  an  annuity  was  primarily  payable  out  of  specifically  devised  real  es- 
tates. 

"Where  there  is  a  trust  to  pay  particular  sums  out  of  real  estate,  as  if  A.  de- 
vise real  estate  to  B.  upon  trust  to  pay  1000/.  to  C,  such  sum  is  considered  as 
part  of  the  real  estate,  and  the  personal  estate  will  not,  even  upon  a  deficiency 
of  the  real  estate,  be  liable  to  the  payment  of  it,  {Spurway  v.  Glynn j  9  Ves. 
483  ;  Hancox  v.  Abbey,  11  Yes.  179 ;  Gittins  v.  Steele,  1  Swanst.  24 ;  Lam- 
phierY.  Despard,  2  D.  &  W.  59;  1  C.  &  L.  200;  DickinY.  Edwards,  4 
Hare,  273 ;  Bateman  v.  Lord  Roden,  7  Jr.  Eq.  Rep.  240 ;  1  J.  &  L.  368 ; 
Jones  V.  Bruce,  11  Sim.  221 ;  AsTiby  v.  AsJiby,  1  Coll.  549;  Roberts  v.  Roberts, 
13  Sim.  336 ;  Evans  v.  Evans,  17  Sim.  102 ;)  and  should  the  testator  sell  the 
estate  out  of  which  the  sum  is  to  be  paid,  the  legacy  will  be  adeemed  :  New- 
bold  V.  Roadnight,  1  Buss.  &  My.  677. 

In  those  cases  in  which  the  real  estate  has  been  disposed  of  by  the  testator, 
or  is  inadequate  to  pay  a  legacy,  it  becomes  important  to  consider  whether  the 
legacy  is  specific,  because  then  it  would  be  payable  only  out  of  the  real  estate ; 
or  demonstrative,  because  then  it  would,  upon  the  failure  of  the  real  property, 
be  payable  out  of  the  general  assets.  As  to  this,  see  Savile  v.  Blacket,  1  P. 
Wnis.  778;  Attorney- General  v.  Parkin,  Amb.  566;  Cartwright  v.  Cart- 
loright,  cited  2  Bro.  C.  C.  114;  Roberts  v.  Pocock,  4  Ves.  150;  WCleland 
V.  Shaw,  2  S.  &  L.  538 ;  Smith  v.  Fitzgerald,  3  V.  &  B.  2 ;  Mann  v.  Cop- 
land, 2  Madd.  232;  Fowler  v.  Willoughby,  2  S.  &  S.  354;  Wilcox  v.  Rhodes, 
2  Buss.  452 ;  Colville  v.  Middleton,  3  Beav.  570 ;  Dickin  v.  Edwards,  4  Hare, 
273  ;  and  see  note  to  Ashburner  v.  Macguire,  vol.  2,  post. 

But  it  appears  that  a  devise  of  real  estate,  upon  trust  to  raise  a  certain  sum 
for  payment  of  debts,  {Clutterbuck  v.  Clutterbuck,  1  My.  &  K.  15,)  or  to  pay 
a  particular  debt  to  which  the  personal  estate  is  also  liable,  will  render  the  real 
estate  the  primary  fund  for  the  payment  of  such  sums.  Hancox  v.  Abbey,  11 
Ves.  179;  Welby  v.  Rockliffe,  1  Russ.  &  My.  571;  Evans  v.  Cockeram,  1 
Coll.  428 ;  Bateman  v.  Earl  of  Roden,  IJ.  &  L.  356 ;  Coote  v.  Coote,  3  J.  & 
L.  178.     Sed  vide  Noel  v.  Lord  Henley,  7  Price,  241 ;  S.  C,  Dan.  211,  there 
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Richards,  C.  B.,  observed,  "that  he  could  not  make  any  distinction  between 
a  direction  that  real  estate  should  be  chargeable  with  a  particular  debt  of 
20,000?.,  and  a  devise  of  real  estate  subject  to  all  the  testator's  debts ;  for  the 
20,000?.  was  only  part  of  those  debts.''  See,  however,  the  remarks  on  this 
case  in  Lord  St.  Leonard's  work  on  the  Law  of  Property,  p.  363. 

*Where  a  specific  personal  fund  is  subjected  to  charges,  (which 
otherwise  would  fall  upon  the  general  personal  estate,)  as  debts,  lega-  L  ""J 
cies,  funeral  and  testamentary  expenses,  such  specific  fund  will  not  be  the 
auxiliary,  but  the  primary  source  for  their  payment.  (See  Browne  v.  Groom- 
hridge,  4  Madd.  495 ;  Clioat  v.  Yeates,  1  J.  &  W.  102  ]  and  see  Phillips  v. 
Eastwood,  1  L.  &  Gr.  t.  Sugd.  294;  Evans  v.  Evans,  17  Sim.  106,)  except 
when  the  residue  is  undisposed  of,  in  which  case  it  will  be  primarily  liable. 
Thus,  in  Hewett  v.  Snare,  (1  De  Gr.  &  Sm.  333,)  where  a  testator  had  be- 
queathed specific  chattels  to  his  widow,  charged  with  payment  of  a  pecuniary 
legacy  and  of  all  his  just  debts  and  funeral  and  testamentary  expenses,  and 
bequeathed  other  specific  and  pecuniary  legacies,  hut  made  no  residuary 
bequest,  it  was  argued  that,  if  it  could  be  construed  as  a  charge,  only  in  the 
event  of  the  general  residue  being  insufficient,  the  words  would  be  inoperative ; 
and  Choat  v.  Yeates,  (1  J.  &  W.  102,)  and  Browne  v.  Groomhridge,  (4  Madd. 
495,)  were  cited.  Sir  J.  L.  Knight  Bruce,  V.  C,  said,  that  "in  both  those 
cases  there  was  a  residuary  bequest.  In  the  base  then  before  the  Court,  the 
words  of  the  will  would  not  be  inoperative  if  they  were  construed  as  charging 
the  property  bequeathed  to  his  widow  in  preference  to  other  specific  legacies, 
but  not  in  preference  to  undisposed  of  residue.'^  And  his  Honor  was  of  opinion 
that  there  was  not  a  sufficient  indication  of  an  intention  to  exonerate  the  resi- 
duary estate.     See  also  Holford  v.  Wood,  4  Yes.  76. 

Although  the  payment  of  debts  is  thrown  by  a  testator  upon  a  particular 
fund,  and  he  devises  or  bequeaths  other  property  discharged  from  such  debts, 
if  the  particular  fund  should  prove  insufficient  for  payment  of  debts,  the  other 
property  will  be  applicable  for  that  purpose  in  the  usual  order.  See  Lord 
Brooke  v.  Earl  of  Warwick,  1  H.  &  T.  142j  there  a  testator  devised  an  estate, 
(which  he  had  mortgaged,)  and  bequeathed  specific  personal  property,  and  his 
residuary  personal  estate  to  difi"erent  persons,  freed  and  discharged  from  his 
debts,  &c.,  and  he  devised  real  estate  to  trustees,  upon  trust  to  sell  and  pay  his 
debts.  The  estate  devised  for  payment  of  debts  was  insufficient  for  that  pur- 
pose. It  was  held  by  Lord  Cottenham,  C,  affirming  the  decision  of  Sir  J.  L. 
Knight  Bruce,  Y.  C,  (reported  2  De  Gr.  &  Sm.  425,)  that  the  residue  was 
primarily  liable,  and  that  the  devisees  of  the  mortgaged  estates  were  entitled 
to  exoneration  thereout.  "  The  only  way,"  said  his  Lordship,  "  in  which  this 
case  was  attempted  to  be  argued  was  this :  that  the  gift  of  the  residue  was  a 
specific  gift.  This  is  founded  on  the  supposition  that  the  testator  has  disposed 
of  it  as  a  particular  fund.  There  may  be  many  cases  *  where  residuary  j-  ^^gQ-i 
clauses  must  be  considered,  not  as  general  dispositions  of  the  residue, 
but  as  dispositions  of  the  residue  of  a  particular  fund ;  and  such  gifts  would  be 
equally  specific  with  gifts  of  other  parts  of  the  fund.  In  an  ordinary  gift  of 
the  residue,  part  to  A.  and  part  to  B.,  and  the  residue  to  C,  C.  is  as  much  a 
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specific  legatee  as  either  of  the  former  legatees  A.  or  B.  But  this  is  a  general 
gift  of  the  residuary  estate.  What,  then,  is  a  residuary  estate  ?  That  which 
remains  after  payment  of  the  debts.  The  testator  gives  it  discharged  from  his 
debts ;  but  he  cannot  do  that,  unless  he  provides  for  the  payment  of  them  by 
other  means.  Therefore,  if  he  has  expressed  an  intention  of  doing  what  he  is 
incapable  of  effecting,  it  must  fail.'* 

}\hen  mortgaged  Estates  are  entitled  to  be  exonerated."] — The  law  upon  this 
subject  has  been  materially  altered  by  17  &  18  Vict.  c.  113.  It  is  proposed, 
therefore,  to  consider,  first,  the  law  as  applicable  to  cases  not  coming  within 
the  Act;  and  then  to  notice  the  Act  itself,  and  the  alterations  which  it  has 
effected. 

First,  then,  as  to  cases  not  coming  within  the  operation  of  the  Act :  it  is 
clear  that  in  accordance  with  the  general  rule,  that  the  personal  estate  is  the 
primary  fund  for  payment  of  debts,  unless  by  express  words  or  manifest  intent 
it  is  exempted,  the  personal  estate  is  the  primary  fund  for  payment  of  a  mort- 
gage debt  contracted  hy  a  deceased  'person  himself;  and,  whether  the  estate 
descends  or  is  devised,  the  heir-at-law  in  the  one  case,  and  the  devisee  in  the 
other,  is  entitled  to  have  the  land  exonerated  from  the  mortgage  debt  by  the 
primary  application  of  the  general  personal  assets,  so  far  as  they  will  extend, 
unless,  in  the  case  of  a  devise,  it  appears  from  the  will  to  have  been  the  tes- 
tator's intent  that  the  land  should  be  taken  cum  onere.  See  Davies  v.  Bush, 
4  Bligh,  N.  S.  305,  and  note. 

Although,  as  before  observed,  a  devise  or  charge  for  payment  of  debts  gene- 
rally, will  not  render  the  real  estate  primarily  liable,  it  seems  that  a  devise  of 
land  in  mortgage  charged  with,  or  in  trust  to  sell  for,  payment  of  the  mort- 
gage debt,  although  it  be  the  testator's  own  debt,  will  show  his  intention  to 
exonerate  the  personalty,  and  render  the  mortgaged  estate  primarily  liable  : 
Evans  v.  CocTceram,  1  Coll.  428 ;  Hancox  v.  Abbey,  11  Ves.  179.  So  where 
there  is  a  devise  to  a  person  of  an  estate  "  he  paying  the  mortgage  thereon  :" 
Lochhart  v.  Hardy,  9  Beav.  379.  Sed  vide  Mead  v.  Hide,  2  Yern.  120 ; 
Bridgeman  v.  Dove,  3  Atk.  201. 

But  a  devise  subject  to  the  mortgage  or  incumbrance  thereon,  is  not  consi- 
dered indicative  of  an  intention  to  render  the  real  estate  primarily  liable,  but 
merely  descriptive  *of  the  state  of  the  property;  it  will  not,  therefore, 
L  J  exonerate  the  personal  estate :  Serle  v.  St.  Eloy,  2  P.  Wms.  386  • 
Astley  V.  The  Earl  of  Tankerville,  3  Bro.  C.  C.  545  :  S.  C,  1  Cox,  82 ; 
Milnes  v.  Slater,  8  Ves.  306;  Booth  v.  Blundell,  1  Mer.  227;  Mel  v.  Lord 
Henley,  Dan.  336 ;  Goodwin  v.  Lee,  1  K.  &  J.  377.  See  also  Wythe  v.  Hen- 
niker,  2  My.  &  K.  635;  Bichliam  v.  Cruttwell,  3  My.  &  Cr.  763. 

In  the  principal  case,  indeed.  Lord  Thurlow  says,  that,  as  the  testator  had 
positively  given  the  leasehold  estate  subject  to  the  debt  thereon,  if  another 
estate  had  been  appropriated  to  payment  of  his  debts,  and  it  had  been  his  debt 
upon  the  estate,  he  should  have  concurred  with  the  Lords  Commissioners  in 
thinking  the  debt  a  primary  charge  on  the  estate.  But  Lord  Eldon  has 
observed,  in  Bootle  v.  Blundell,  1  Mer.  227,  with  reference  to  the  remark  of 
Lord  Thurlow,  that  ^'  if,  in   llie  Duke  of  Ancaster  v.  Mayer,  the  mortgage 
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debt  of  6500Z.  upon  the  leasehold  estate  devised  to  the  testator's  brother,  had 
been  a  debt  of  the  testator's  owriy  it  seems  to  be  very  certain,  from  Serle  v. 
St.  Eloy,  2  P.  Wms.  386,  and  other  cases,  that  his  giving  the  leasehold  estate 
subject  to  the  mortgage  would  not  have  constituted  it  the  primary  fund  for 
payment  of  that  debt/'  See,  also,  Galton  v.  Hancock,  2  Atk.  437  ;  Astley  v. 
Tankerville,  3  Bro.  C.  C.  545 ;  1  Cox.  82 ;  Bickham  v.  Cruttwell,  3  My.  & 
Cr.  763. 

Where,  however,  the  mortgage  debt  is  not  the  personal  debt  of  the  devisor 
or  ancestor,  but  of  a  previous  owner  of  the  mortgaged  estate,  the  mortgaged 
estate  is  the  primary,  and  the  personal  estate  merely  the  auxiliary  and  colla- 
teral fund  for  its  payment ;  and  consequently  the  heir-at-law  or  devisee,  will 
take  such  estate  cum  onere,  unless  the  mortgage  debt  has  been  adopted  by  the 
devisor  or  ancestor  as  his  own,  in  which  case  the  rule,  that  the  personal  estate 
is  the  primary  fund  for  its  payment  applies  :  Scott  v.  Beecher,  5  Madd.  96. 
And  see  Earl  of  Clarendon  v.  Barham,  1  Y.  &  C.  C.  C.  688. 

What  Acts  do  not  amount  to  an  Adoption  of  a  Mortgage  Debt  by  the  Owner 
of  the  Estate. — There  is  considerable  difficulty  in  ascertaining  what  acts 
amount  to  an  adoption  of  the  debt.  The  following  acts  have  been  held  not  to 
be  sufficient : — If  the  heir  or  devisee,  upon  a  transfer  of  the  mortgage,  enters 
into  a  personal  covenant  with,  or  executes  a  bond  to,  the  new  mortgagee  for 
the  payment  of  the  mortgage  debt,  if  he  does  it  only  for  that  purpose,  it  has 
been  frequently  determined  not  to  make  it  the  personal  debt  of  the  party  whose 
original  debt  it  was  not :  {Bagot  v.  Oughton,  1  P.  Wms.  347  )  Evelyn  v. 
Evelyn,  2  P.  Wms.  664 ;  see  Cox's  note,  Leman  v.  Neionham,  1  Ves.  51  ] 
Lacam  v.  "^Mertins,  1  Yes.  312  ;  Robinson  v.  Gee,  1  Yes.  251 ;  The  rsi«509-i 
Earl  of  Ilchester  v.  The  Earl  of  Carnarvon,  1  Beav.  209  ;  Hedges  v. 
Hedges,  5  De  Gr.  and  Sm.  330;  and  see  and  consider  ^arA^am  v.  Earl  of 
Thanet,  3  My.  &  K.  607  ;  Bruce  v.  Morice,  2  De  a.  &  Sm.  389  ;)— nor  if, 
as  in  the  principal  case  he  obtains  a  small  further  advance,  and  gives  an  addi- 
tional real  security  for  the  whole  sum  due ; — nor  where  he  has  entered  into  a 
covenant  to  pay  a  higher  rate  of  interest,  {Shaffo  v.  Shafto,  2  P.  Wms.  664,  n. ; 
1  Cox,  207 ;  sed  vide  Woods  v.  Huntingford,  3  Yes.  128 ;  Lnshington  v. 
Sewell,  1  Sim.  435  ;) — nor  where  he  obtains  an  additional  advance  to  pay  off 
arrears  of  interest  on  a  mortgage  and  the  simple  contract  debts  of  the  person 
from  whom  he  takes  the  estate,  {Earl of  Tanherville  v.  Fawcett,  1  Cox,  237 ;) — 
nor  will  a  mortgage  by  the  heir  or  devisee  of  lands,  devised  or  descended, 
subject  to  payment  of  the  debts  or  legacies  of  the  ancestor  or  devisor,  in  order 
to  secure  their  debts  or  legacies,  be  considered  as  the  debt  of  the  heir  or  d.e- 
\isee  }*  FerJcyns  v.  Baynton,  2  P.  Wms.  665,  Cox's  note;  Bassett  v.  Fercival, 
1  Cox,  268  ;  Noel^r.  Lord  Henley,  7  Price,  241 ;  S.  C,  Dan.  211 ;  Hamilton  v. 
WorUy,  2  Yes.  jun.  62  ;  Earl  of  Tankerville  v.  Fawcett,  1  Cox,  237  ;  2  Bro. 
C.  C.  57.  Nor  will  a  charge  by  an  heir  or  devisee  of  his  estate  with  payment 
of  his  debts  be  considered  as  an  adoption  of  the  mortgage  debt  of  his  ancestor 
or  the  devisor  from  whom  he  took  the  estate ;  Lawson  v.  Lawson,  3  Bro.  P. 
C.  Toml.  ed.  424;  Hamilton  v.  WorUy,  2  Yes.  jun.  62;;  4  Bro.  C.  C.  199; 
Lawson  v.  Hudson,  1  Bro.  C.  C.  58. 
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Where  a  man  buys  subject  to  a  mortgage,  and  has  no  connection,  or  contract, 
or  communication  with  the  mortgagee,  and  docs  no  other  act  to  show  an  in- 
tention to  transfer  the  debt  from  the  estate  to  himself,  as  between  his  heir 
and  his  executor,  but  merely  that  which  he  must  do  if  he  pays  a  less  price  for 
it  in  consequence  of  that  mortgage — that  is,  indemnifies  the  vendor  against 
it — he  does  not,  by  that  act,  take  the  debt  upon  himself  personally  :  Woods  v. 
Iliintingfordy  3  Yes.  132,  per  Sir  R.  P.  Arden,  M.  R. ;  and  although  he 
agrees  or  covenants  with  the  vendor  to  pay  the  mortgage  debt,  he  does  not 
thereby  make  it  his  own  debt,  but  it  remains  a  charge  upon  the  estate,  or 
rather  a  debt  of  his  in  respect  of  the  estate  only  :  Tweddell  v.  Tweddellj  2 
Bro.  C.  C.  101, 152  ;  Butler  v.  Butler,  5  Yes.  534  ;  Barry  v.  Harding,  IJ.  & 
L.  475.     Sed  vide  Parsons  v.  Freeman,  2  P.  Wms.  664,  Cox's  note. 

What  acts  amount  to  an  Adoption  of  a  Mortgage  Debt  hy  the  Owner  of 
tlie  Estate^] — The  following  acts  have  been  held  to  amount  to  an  adoption  of 
the  debt : — *  Where  the  purchaser  of  the  equity  of  redemption  enters 
L  -'  into  a  covenant  with  the  mortgagee  to  pay  him  the  mortgage  debt, 

and  there  is  a  new  proviso  for  redemption  on  payment,  he  will  be  considered 
to  have  adopted  the  debt  as  his  own :  Earl  of  Oxford  v.  Lady  Rodney,  14 
Yes.  417;  Woods  y.  Huntingford,  3  Yes.  128;  Barry  v.  Harding,  1  J.  &  L. 
485,  486. 

Again,  if  a  person  bought  an  estate,  and  thereby  contracted  a  debt  with  the 
vendor,  and,  for  the  purpose  of  securing  it,  gave  a  charge  on  the  estate,  and 
entered  into  a  covenant  to  pay  it,  it  would  be  the  personal  debt  of  the  purchaser, 
and  his  personal  estate  would  be  primarily  liable  to  pay  it.  And  it  will  make 
no  difference  whether  the  purchase-money  was  to  be  paid  in  a  gross  sum  or 
from  time  to  time,  by  way  of  annuity  for  life ;  it  is  equally  a  debt  and  charge 
upon  the  personal  estate,  and  in  either  case  the  personal  estate  is  the  primary 
fund  to  pay  it.  Yonge  v.  Furse,  20  Beav.  380,  383.  But  although  the  mere 
purchase  of  an  estate  subject  to  charges  as  an  equity  of  redemption,  does  not 
make  the  personal  estate  of  the  purchaser  liable  to  the  charge,  if  the  charge 
is  part  of  the  price,  then  the  personal  estate  is  liable. — Per  Lord  Thurlow,  C, 
in  Billinghurst  v.  Walker,  2  Bro.  C.  C.  608,  recognizing  the  doctrine  laid 
down  in  Cope  v.  Cope,  Salk.  449 ;  and  Belvidere  v.  Lord  Rochfort,  Wallis 
Rep.  by  Lyne,  45 ;  5  Bro.  P.  C.  299,  Toml.  ed.  Sed  vide  Tweddell  v. 
Tweddell,  2  Bro.  C.  C.  107,  where  Lord  Thurlow  disapproves  of  that  case. 
See  also  Woods  v.  Lord  Huntingford,  3  Yes.  131.  And  see  and  consider 
Waring  v.  Ward,  7  Yes.  337;  Barry  v.  Harding,  1  J.  &  L.  475. 

Where  a  mortgaged  estate  comes  into  the  hands  of  a  person  who  is  executor 
and  residuary  legatee  of  the  mortgagor,  as  well  as  heir  or  devisee  of  the  mort- 
gaged estate,  upon  the  death  of  such  person  the  mortgage  debt  is  a  primary 
charge  on  the  real  estate.  The  leading  case  upon  this  subject  is  Scott  v. 
Beecher,  5  Madd.  96  ;  there  the  owner  of  copyholds,  which  he  had  mortgaged, 
devised  them  to  his  wife  in  fee,  and  gave  to  her  his  personal  estate,  and  made 
her  his  residuary  legatee  and  executrix.  The  wife  died  intestate  without  pay- 
ing off  the  mortgage.  It  was  held  by  Sir  John  Leach,  Y.  C,  that  her  heir  was 
not  entitled  to  have  the  mortgage  paid  out  of  the  personal  estate.     ''  The 
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widow/^  said  his  Honor,  "was  devisee  of  the  copyhold  estate,  and  was  also 
residuary  legatee  and  executrix  of  the  mortgagor.  If  she  had  thought  fit,  she 
might  have  paid  off  the  mortgage  out  of  the  personal  estate  of  her  husband, 
for  it  is  admitted  she  possessed  assets  sufficient  to  pay  ail  the  debts,  including 
the  mortgage,  and  it  may  therefore  he  said  that  she  elected  to  continue  the 
mortgage  as  *a  charge  on  her  real  estate.  But  I  apprehend  this  is  p  *fsqj.i 
not  a  case  in  which  her  personal  representative  is  bound  to  make  out  ^ 

any  such  fact  of  election.  By  the  gift  to  her  as  residuary  legatee,  the  per- 
sonal estate  of  the  testator  became  her  personal  estate,  but  the  mortgage  debt 
of  the  testator  was  not  her  debt,  and  her  heir  therefore  has  no  equity  to  pay 
off  this  mortgage  out  of  her  personal  estate.''  So  likewise  in  the  recent  case 
of  Swainson  v.  Swainson,  6  De  Gr.  Mac.  &  G.  648,  a  testator  who  had  mort- 
gaged his  estates,  gave  all  his  real  and  personal  estate  to  his  wife,  and  made 
her  executrix.  She  died  without  having  paid  off  the  mortgages.  It  was 
held  by  Lord  Cranworth,  C,  affirming  the  decision  of  Sir  J.  Stuart,  Y.  C, 
that  her  heir  took  the  mortgaged  estates  cum  onere.  "  Some  propositions," 
said  his  Lordship,  "  connected  with  the  case  admit  of  no  doubt.  If  the  owner 
of  an  estate  mortgaged  it  and  died,  and  the  representative  of  his  real  estate 
was  a  different  person  from  the  representative  of  his  personal  estate,  in  this 
case  the  real  estate  would  be  exonerated  from  the  debt  at  the  expense  of  the 
personalty.  Again,  where  the  real  and  personal  representative  of  the  mortgagor 
was  the  same  person,  no  question  could  arise.  What,  however,  was  to  happen 
if  the  estate  having  come  to  some  person,  that  person  died,  and  his  represen- 
tatives were  different,  his  real  estate  going  to  one  person  and  his  personal  to 
another?  It  was  here  that  the  question  arose.  Without  saying  whether 
there  might  be  a  preference  in  *  favor  of  the  rule  being'  one  way  rather  than 
another,  the  only  point  of  importance  was  that  some  rule  should  be  established. 
I  have  always  understood  the  rule  to  be  that  when  an  estate  in  mortgage  had 
once  come  to  the  hands  of  a  person  filling  the  character  both  of  real  and  per- 
sonal representative  of  the  mortgagor,  then  the  charge  became  a  debt  of  that 
person,  and  was  only  an  incumbrance  on  the  estate.  That  was  the  rule  laid 
down  in  Scott  v.  Beecher,  and  it  was  acted  on  by  Lord  Lyndhurst  in  Evans  v. 
Smithson,  (cited  1  Y.  &  C.  C.  C.  701.)  The  particulars  of  that  case  were  not 
known,  but  the  rule  was  also  followed  by  Lord  Langdale  in  The  Earl  of 
llchester  v.  The  Earl  of  Carnarvon,  1  Beav.  209 ;  and  again,  although  with 
reluctance,  by  the  present  Lord  Justice  Knight  Bruce  in  The  Earl  of  Cla- 
rendon V.  Barham,  1  Y.  &  C.  C.  C.  688 )  it  was  again  recognized  and  fol- 
lowed by  Lord  Truro  in  Hickling  v.  Boyer,  3  Mac.  &  Gr.  635,  644.'' 

It  has,  however,  been  recently  decided  that  where  the  same  person  becomes 
entitled  to  the  mortgaged  estate,  and  also  to  the  personal  estate  of  the  mort- 
gagor upon  his  intestacy,  on  the  death  of  such  person  intestate,  without  hav- 
ing taken  out  letters  of  administration,  *his  heir  will  be  entitled  to  r  *535-| 
have  the  mortgaged  estate  exonerated.  See  Bond  v.  England,  2  K. 
&  J.  44 ;  there  James  England  mortgaged  real  estate,  and  died  intestate  in 
1850,  leaving  his  father,  Edward  England,  heir-at-law,  and  sole  next  of  kin. 
Edward  England  died  intestate,  and  without  having  obtained  letters  of  admi- . 
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nistration  of  the  personal  estate  of  his  son.  It  was  held  by  Sir  W.  Page  Wood, 
V.  C,  that  the  personal  estate  of  the  son  was  liable,  as  between  the  heir  and 
personal  representative  of  the  father  and  son,  to  be  applied  in  discharge  of  the 
mortgage  debt  in  exoneration  of  the  real  estate.  "  It  appears  to  me,''  said  his 
Honor,  "  that  the  authorities  which  have  decided  that  when  the  same  person 
who  is  heir  or  devisee  of  the  mortgaged  estate  is  also  executor  and  residuary 
legatee,  and  has  both  the  funds  and  the  legal  right  to  pay  himself,  his  heir  is 
not  entitled  to  have  the  mortgaged  estate  exonerated,  do  not  go  far  enough  to 
enable  me  to  hold  that  the  administrator  of  Edward,  who  was  entitled  only  to 
so  much  of  the  entire  personalty  of  James  as  fell  to  him  by  the  effect  of  intes- 
tacy after  all  the  debts  of  James  were  paid,  can  claim  James's  personalty  until 
the  mortgaged  debt  is  discharged,  or  to  hold  even  if  the  morgagee  had  chosen 
to  sell  the  security,  so  that  the  debt  had  been  in  a  manner  discharged ;  that 
the  defendant,  claiming  as  heir  of  James  as  well  as  of  Edward,  has  not  a  right 
to  say  '  the  personalty  of  James  never  came  to  Edward,  it  remains  unadminis- 
tered,  and  I  am  entitled  to  have  it  applied  in  relieving  the  mortgaged  estate 
from  James's  debt.'  The  case  is  new  in  this  particular.  The  views  on  the 
general  doctrine  have  been  very  various ;  but  the  later  decisions  have  pro- 
ceeded upon  the  ground  that  the  same  party  had  both  funds  under  his  con- 
trol. I  cannot  say  that  this  was  the  case  here,  and  I  must  therefore  decide 
in  favor  of  the  defendant,  who  applies  to  have  the  mortgaged  estate  exone- 
rated." 

In  Hatch  v.  Shelton,  (20  Beav.  453,)  a  testatrix,  the  owner  of  a  freehold 
estate,  subject  to  a  mortgage  in  fee  to  secure  £1300,  devised  and  bequeathed 
her  real  and  personal  estate  to  Angell,  the  mortgagee,  who  in  his  residuary 
account  as  her  executor,  represented  the  balance  of  the  estate  as  being  £467, 
and  added,  "The  executor  will  appropriate  this  balance  towards  payment 
of  the  mortgage  of  £1300  due  to  himself."  Afterwards  Angell  devised  the 
estate  to  a  niece  and  two  sisters  of  the  testatrix,  "  provided  they  undertake  to 
receive  the  same  with  all  the  liabilities  attaching  thereunto."  It  was  held  by 
Sir  John  Komilly,  M.  E.,  first,  that  under  the  circumstances  the  mortgage 
r  *536"l  ^^^  ^^^  merged  in  the  fee ;  and,  secondly,  that  the  niece  and  two  *sis- 
ters  of  the  testatrix  took  the  estate  subject  to  the  payment  of  the  ba- 
lance of  the  mortgage  debt.     See  also  Byam  v.  Sutton,  19  Beav.  556. 

Again,  where  the  money  due  upon  mortgage  is  a  mere  charge,  in  order  to 
secure  a  portion  of  jointure,  although  accompanied  by  a  covenant  to  pay  on 
the  part  of  the  owner  of  the  estate,  it  will  be  held  to  be  a  debt  to  which  the 
estate  charged,  and  not  the  personal  estate,  will  be  primarily  liable.  See  Cov- 
entry V.  Coventry,  2  P.  Wms.  222 ;  1  Stra.  596 ;  Edwards  v.  Freeman,  2  P. 
Wms.  437;  Lanoy  v.  The  Duke  of  Athol,  2  Atk.  444;  Lechmere  v.  Charlton, 
15  Ves.  193 ;  and  Loosemore  v.  Knapman,  Kay,  123  :  there  a  man  by  his 
marriage  settlement  covenanted  to  secure  his  intended  wife  an  annuity  by  way 
of  jointure  '^  in  manner  thereinafter  expressed,"  and  he  demised  certain  real 
estate  to  trustees  for  a  term,  upon  the  trusts  thereinafter  declared ;  and  then 
covenanted  that  his  heirs,  executors,  administrators,  or  assigns  should  pay  the 
jointure  to  the  wife,  and  it  was  thereby  declared  that  the  demised  lands  were 
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to  be  held  upon  trust  for  the  settlor  until  some  default  in  making  any  of  the 
payments  of  the  jointure ;  and  in  case  of  non-payment  of  any  part  for  forty 
days  next  after  any  day  of  payment,  then  upon  trust  to  secure  the  same.  It 
was  held  by  Sir  W.  P.  Wood,  Y.  C,  that  as  between  the  real  and  personal 
representatives  of  the  settlor  the  land  was  the  primary  fund  for  the  payment 
of  the  jointure.  "  I  think/'  said  his  Honor,  ^'  there  is  a  distinction  to  be 
found  in  the  cases ;  that  I  am  bound  in  principle  to  hold  that  this  is  a  charge 
primarily  on  the  real  estate.  First  of  all,  there  is  a  decision  of  Lord  Hard- 
wicke  in  Lanoy  v.  The  Duhe  of  Atholj  2  Atk.  444.  I  believe  there  are  prior 
cases,  but  that  is  the  leading  case  on  the  subject.  He  says  in  effect  that 
although  where  there  is  a  covenant  for  payment  the  personal  assets  are  first 
charged,  this  is  not  extended  to  provisions  in  a  settlement,  and  the  ground 
must  be  that  pointed  out  in  Lechmere  v.  Charlton,  15  Yes.  193,  that  in  a  se- 
curity of  this  description  there  is  not  any  henefit  accruing  to  the  personal  estate 
of  the  'party  who  is  debtor,  but  the  whole  arrangement  is  merely  for  the  pur- 
pose of  securing  a  jointure  or  portion,  and  the  personalty  not  having  received 
any  henefit,  the  true  intent  is  that  the  real,  and  not  the  personal  estate  should 
be  the  primary  fund.  That  was  the  ground  of  the  decision  in  Graves  v.  Hicks, 
6  Sim.  398.  In  that  case  there  was  an  agreement  to  secure  a  sum  of  £6000 
by  way  of  mortgage,  and  the  Vice-Chancellor  takes  a  distinction  which  is 
nice,  but  of  some  importance  as  to  what  would  have  been  the  effect  if  the 
wording  there  had  been  different — if  it  had  been  an  agreement  to  pay,  and 
not  to  secure,  the  £6000.  The  use  of  *the  word  'pay'  might  have  ^^rcyj-t 
been  evidence  of  an  anterior  debt,  as  the  question  was,  whether  it  was 

a  debt  at  the  time  of  the  settlement I  rely  upon  the  decision  of  Lanoy 

V.  The  Duke  of  Athol,  and  the  view  which  the  Vice-Chancellor  took  in  asking 
in  Graves  v.  Hicks,  whether  any  debt  was  due  at  the  time  ?  Asking  the  same 
question  here,  and  it  appearing  that  there  was  no  debt,  and  no  augmentation 
of  the  personal  estate,  I  must  hold,  according  to  the  authorities,  that  the  trans- 
action is  to  be  regarded  as  a  security  made  by  the  settlor  upon  his  marriage, 
in  which  his  personal  estate  taking  no  benefit,  the  onus  is  thrown  upon  those 
who  wish  to  make  it  liable  to  show  some  reason  for  doing  so."  See  the  re- 
marks of  Lord  Truro,  C,  in  Hickling  v.  Boyer,  3  Mac.  &  Gr.  642,  643  ;  and 
see  and  consider  Reeve  v.  Reeve,  3  De  Gr.  &  Sm.  714. 

But  even  where  the  personal  estate  has  received  a  benefit,  the  real  estate 
will  be  primarily  liable  where  a  tenant  for  life,  even  although  he  has  an  abso- 
lute power  of  appointment  over  the  whole  estate,  raises  a  sum  of  money  under 
the  power  for  his  own  use,  and  covenants  to  pay  it ;  for  the  inference  in  such 
a  case  is,  that  he  intended  the  real  estate,  which  was  not  absolutely  his  own, 
should  pay  the  debt  in  preference  to  his  own  property.  Jenkinson  v.  Harcourt, 
Kay,  688,  700.  As  to  what  would  be  the  effect  of  the  tenant  for  life  becom- 
ing absolute  owner  by  the  failure  of  intermediate  limitations,  see  Scott  v. 
Beecher,  5  Madd.  96 ',  Lord  llchester  v.  Lord  Carnarvon,  1  Beav.  209 ;  Noel 
V.  Lord  Henley,  Dan.  331,  332;  Earl  of  Clarendon  v.  Barham,  1  Y.  &  C. 
C.  C.  711. 

Where  a  person  has  raised  money  by  mortgage  of  an  estate,  which  he  after- 
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wards  aliens  or  settles  upon  volunteers,  and  more  especially  if  he  does  so  ex- 
pressly subject  to  tlie  mortgage,  the  natural  inference  from  such  a  transaction, 
unless  there  be  something  in  the  instrument  to  indicate  a  contrary  intention, 
is  that  the  alienor  or  settlor  did  not  mean  to  pay  the  debt  out  of  his  personal 
estate.  If  the  alienation  be  made  subject  to  the  mortgage  debt,  whether  the 
alienee  be  a  volunteer  or  purchaser,  the  inference  is,  that  though  as  between 
the  real  and  personal  representatives  of  the  mortgagor,  his  real  estate  was  in- 
tended to  be  only  a  collateral  security,  yet  from  the  moment  of  alienation  he 
has  made  that  estate  the  principal  debtor,  (  Vandeleur  v.  Vandeleur,  3  C.  «&  F. 
82;  9  Bligh,  N.  S.  157;  Lewis  Y.Nangle,  1  Cox,  240;  ILhetsonv.  Ibhetson, 
12  Sim.  206;  Lad^  Langdale  v.  Briggs,  26  L.  J.,  N.  S.  27;)  and  if  he  were 
to  pay  oflf  the  whole  or  any  part  of  the  charge  upon  the  real  estate,  he  would, 
r  *^^8"l  ^'^^^^^  ^®  showed  that  he  intended  to  make  *the  payment  in  ease  of 
the  real  estate,  be  a  creditor  for  the  amount  he  so  paid  off,  {Ex  parte 
Dighy,  Jac.  235 ;  Redington  v.  Redington,  1  B.  &  B.  131 ;  Varideleur  v.  Van- 
deleur, 3  C.  &  F.  82;  9  Bligh,  N.  S.  157;)  but  where  the  settlement  con- 
tains a  covenant  on  the  part  of  the  settlor  to  pay  the  debt,  that  might  show 
his  intention  to  render  his  personal  estate  primarily  liable.  See  Moel  v.  Noelj 
12  Price,  263,  264;  Barham  v.  Earl  of  Clarendon,  10  Hare,  126. 

As  to  the  effect  of  lapse  of  time  upon  the  claim  to  exoneration,  see  New- 
house  V.  Smith,  2  Sm.  &  Giff.  344 ;  Rooke  v.  Lord  Kensington,  21  Beav.  470 ; 
Mellersh  v.  Bridger,  17  Jur.  908. 

The  law  relating  to  the  exoneration  of  mortgaged  estates  having  been  found 
unsatisfactory,  it  has  been  enacted  by  17  &  18  Vict.  c.  113,  (which  does  not 
extend  to  Scotland,)  that  '^  when  any  person  shall,  after  the  thirty-first  of  De- 
cember, one  thousand  eight  hundred  and  fifty-four,  die  seised  of  or  entitled  to 
any  estate,  or  interest  in  any  land  or  other  hereditaments  which  shall  at  the 
time  of  his  death  be  charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  and  such  person  shall  not,  by  his  will,  deed,  or  other 
document,  have  signified  any  contrary  or  other  intention,  the  heir  or  devisee 
to  whom  such  land  or  hereditaments  shall  descend  or  be  devised,  shall  not  be 
entitled  to  have  the  mortgage  debt  discharged  or  satisfied  out  of  the  personal 
estate,  or  any  other  real  estate  of  such  person,  but  the  land  or  hereditaments 
so  charged  shall,  as  between  the  different  persons  claiming  through  or  under 
the  deceased  person,  be  primarily  liable  to  the  payment  of  all  mortgage  debts 
with  which  the  same  shall  be  charged,  every  part  thereof  according  to  its 
value,  bearing  a  proportionate  part  of  the  mortgage  debts  charged  on  the 
whole  thereof :  Provided  always  that  nothing  herein  contained  shall  affect  or 
diminish  any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to  obtain 
full  payment  or  satisfaction  of  his  mortgage  debt  either  out  of  the  personal 
estate  of  the  person  so  dying  as  aforesaid,  or  otherwise ;  provided  also,  that 
nothing  herein  contained  shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  will,  deed,  or  document  already  made  or  to  be  made  before 
the  first  day  of  January,  one  thousand  eight  hundred  and  fifty-five."     Sect.  1. 

It  will  be  observed  that  this  Act  only  comprehends  ^^  any  estate  or  interest 
in  any  land  or  other  hereditaments,"  the  law  therefore  will  remain  unaltered 
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as  to  the  primary  liability  of  the  general  personal  estate,  to  satisfy  charges  on 
property  not  coming  within  those  terms. 

Moreover,  the  operation  of  this  Act  is  confined  to  "  cases  where  land  is 
*charged  with  the  payment  of  any  sum  of  money  by  way  of  mort-  ^  ^coq-i 
gage,'' — language  which  leaves  it  not  quite  free  from  doubt  what  the 
Courts  may  deem  to  come  within  its  meaning.  It  has,  however,  been  held 
that  the  vendor's  lien  for  unpaid  purchase-money  does  not  do  so ;  Sood  v.  Hood, 
5  W.  R.  747,  V.  C.  S. 

In  what  order  assets  are  applicable  in  the  exoneration  of  mortgaged  estates."^ 
— Where  a  devisee  is  entitled  to  have  the  estate  exonerated  from  the  mortgage 
debt  by  the  assets  of  the  testator,  they  will  be  applicable  in  the  following 
order: — 1st.  The  general  personal  estate:  Philips  v.  Philips,  2  Bro.  C.  C. 
273.  2d.  Lands  expressly  devised  for  payment  of  debts  :  Serle  v.  St.  Eloy, 
2  P.  Wms.  386  -,  Philips  v.  Parry,  22  Beav.  279.  3d.  Lands  descended  to 
the  heir :  Galton  v.  Hancoch,  2  Atk.  424,  427,  430  -,  Lomax  v.  Lomax,  12 
Beav.  285.  And  4th.  Lands  devised  charged  with  debts :  Davies  v.  Topp,  2 
Bro.  C.  C.  259  :  and  in  this  last  case  all  the  devisees  (including  the  devisee 
of  the  mortgaged  estate,  if  so  charged,^  must  contribute  pro  rata  towards  pay- 
ment of  the  mortgage  debt :  Carters.  Barnardiston,  1  P.  Wms.  505 ;  Middle- 
ton  V.  Middleton,  15  Beav.  450 ;  \_ElUott  v.  Carter,  9  Grattan,  541.]  Secus,  if 
other  devised  estates  are  not  charged  with  debts :  Galton  v.  Hancock,  2  Atk. 
482;  Emuss  v.  Smith,  2  De  Gr.  &  Sm.  722.  Nor  is  the  devisee  entitled  to 
have  the  estate  exonerated  out  of  the  personalty,  as  against  specific  legatees ; 
(^O'Neal  V.  Mead,  1  P.  Wms.  693;  Emuss  v.  Smith,  2  De  G.  &  Sm.  737, 
738;)— nor  as  against  pecuniary  legatees;  (Luthins  v.  Leigh,  Ca.  t.  Talb.  53; 
Johnson  v.  Child,  4  Hare,  87;) — nor  as  against  a  widow's  paraphernalia;  (1 
P.  Wms.  730;) — nor,  a  fortiori,  as  against  creditors.  See  Hamilton  v.  Wor- 
ley,  2  Ves.  jun.  65,  where  Lord  Loughborough  observes,  "  The  equity  of  the 
Court  afi'ords  to  a  person  entitled  to  real  estate  by  devise,  to  have  the  incum- 
brances upon  it  discharged  as  a  debt  out  of  the  personal  estate,  can  go  no  far- 
ther than  this : — as  between  the  heir  or  devisee  of  the  estate  and  residuary 
legatee,  it  cannot  interfere  with  the  disposition  of  other  parts,  as  specific  or 
general  legacies,  much  less  with  the  interests  of  creditors.'' 

The  heir,  where  an  estate  descends  subject  to  a  mortgage,  is  entitled  to  ex- 
oneration, first,  out  of  the  general  personal  estate;  and,  lastly,  out  of  real 
estates  expressly  devised  for  payment  of  debts  :  Hill  v.  Bishop  of  London,  1 
Atk.  621. 

The  election  of  the  mortgagee  to  come  upon  the  personalty  for  payment  of 
the  mortgage  debt  will  not  determine  what  fund  shall  be  ultimately  charged 
with  it;  for,  under  the  ordinary  rule  of  marshalling  the  simple  contract  credi- 
tors, *the  widow  or  legatees  would  have  a  right  to  stand  in  his  place  ^  *c4.n-i 
for  so  much  of  the  real  estate  as  he  should  take  out  of  the  personal. 
They  will  not,  therefore,  be  prejudiced,  nor  will  the  devisee  be  benefited  by 
the  election  of  the  mortgagee  to  proceed,  as  he  undoubtedly  may,  against  the 
personal  estate  in  the  first  instance. 


638 


PRIMARY     LIABILITY     OF     PERSONALTY. 


It  is  a  well  settled  principle,  in  this 
country,  that,  in  the  administration  of 
assets,  the  personal  estate  is  the  natu- 
ral and  primary  fund  for  the  payment 
of  debts  and  legacies,  and,  as  a  gene- 
ral rule,  must  first  be  exhausted,  be- 
fore the  real  estate  can  be  made  liable ; 
and  it  will  not  be  exonerated  by  a 
charge  on  the  real  estate,  unless  there 
be  express  words,  or  a  plain  intent,  in 
the  will,  to  make  such  exoneration; 
Lupton  V.  Lupton,  2  Johnson's  Chan- 
cery, 614,  628 ;  Livingston  v.  New- 
kirk,  3  Id.  312,  319 ;  M'Kay  v.  Green, 
lb.  56;  Rogers  v.  Rogers,  1  Paige, 
188,  190  ;  Morris  v.  3Iowatt,  2  Id. 
587,  591 ;  Mollan  v.  Griffith,  3  Id. 
402,  404 ;  Hancock  v.  Minot,  8  Pick- 
ering, 29,  37 ;  Ruston  et  al.  v.  Rus- 
ton,  2  Yeates,  54,  63,  65 ;  Todd  v. 
Todd's  Executors,  1  Sergeant  & 
Rawle,  453,  457,  458 ;  Martin  and 
another  v.  Fry,  17  Id.  426,  429; 
Miller  V.  Harwell  and  Johnson,  3 
Murphy,  195,  201 ;  M'Loud  v.  Ro- 
herts  et  al.,  4  Hening  &  Munford, 
443 ;  Foster  and  Wife,  and  others  v. 
Crenshaw's  Executors,  3  Munford, 
514;  Waring  v.  Waring,  2  Bland, 
673,  675 ;  Wyse  et  al.  v.  Smith  and 
Buchanan,  4  Grill  &  Johnson,  296, 
302 ;  Chase  v.  Lockerman,  11  Id. 
186,  203  ;  Marsh's  Heirs  v.  Marsh's 
Devisees,  10  B.  Monroe,  360.  See 
post,  vol.  2,  note  to  Aldrich  v.  Cooper. 
If  both  the  personal  and  real  estate 
be  expressly  charged  with  the  pay- 
ment of  debts,  they  do  not  become 
liable,  equally,  but  the  personalty 
must  first  be  exhausted,  before  the 
land  can  be  sold ;  Hoye  v.  Brewer  and 
Troup,  3  Id.  153,  157 ;  Leavitt  v. 
Wooster,  14  New  Hampshire,  551, 
564;  Sims  v.  Sims,  2  Stockton's 
Chancery,  158;  Cline/elter  v.  Ayers, 
16  Illinois,  329.     See  Hays  et  al., 


Executors,  v.  Jackson  et  al.,  6  Mas- 
sachusetts, 149,  151 ;  if*  Campbell  v. 
M  Campbell,  5  Monroe,  92, 102.  And 
the  same  rule  holds  good,  with  refer- 
ence to  a  charge  of  legacies ;  Sims  v. 
Sims,  2  Stockton's  Ch.  158;  Can- 
field  V.  Bostwick,  21  Conn.  550.  But 
when  real  and  personal  property  are 
blended  together  in  one  fund,  and 
charged  with  a  common  burden, 
the  right  of  the  realty  to  exonera- 
tion, at  the  expense  of  the  personal- 
ty, will  cease,  and  each  will  be  com- 
pelled to  contribute  equally;  Elliott 
V.  Carter,  9  Grattan,  541,  553. 

Though  a  mere  charge  upon  lands 
will  not  render  them  the  primary  fund, 
yet  lands  descended,  or  devised  to  be 
sold,  or  devised  on  condition  that  the 
devisee  shall  pay  the  testator's  debts, 
will  be  liable  in  preference  to  person- 
alty specifically  bequeathed.  But  this 
result  will  not  follow  from  a  direction 
that  the  land  shall  be  sold  for  the  pur- 
pose of  paying  legacies,  or  of  distri- 
buting the  proceeds  among  persons 
designated  by  the  testator,  nor  unless 
the  object  of  the  sale  be  to  provide  a 
fund  for  the  payment  of  debts ;  Mar- 
tin V.  Fry,  17  S.  &  B.  426. 

Lands  descended  are  certainly  lia- 
ble before  specific  bequests  of  person- 
alty ;  The  Commonwealth  v.  Shelby, 
13  Sergeant  &  Rawle,  348 ;  Warley  v. 
Warley,  1  Bailey's  Equity,  398. 

In  Robards  v.  Wortham,  2  Deve- 
reux's  Equity,  173,  where  this  point 
was  decided,  the  general  principle  as 
to  the  kind  of  appropriation  of  land 
for  the  payment  of  debts,  which  will 
render  such  land  primarily  liable,  was 
very  clearly  stated.  *'  If  lands  be  de- 
vised to  be  sold  for  the  express  pur- 
pose of  paj'ing  debts,"  said  Ruffin,  J., 
in  delivering  judgment,  "  and  the  sur- 
plus given  away  as  money,  there  can 
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be  no  doubt  they  are  first  liable,  even 
as  between  them  and  a  residuary  le- 
gatee, unless  some  express  interest  is 
given  to  another  in  the  land  fund. 
For  the  residue  is  not  given  there  in 
its  general  sense,  after  payments  of 
debts ;  but  it  means  the  residue  of  the 
personal  property  after  taking  out  such 
parts  as  are  before  given  away.  But 
where  lands  are  merely  charged ,  a 
question  arises,  are  they  to  pay  before 
or  after  the  personalty?  And  the 
general  rule  is,  that  unless  the  con- 
trary clearly — formally,  expressly — 
appear,  the  personal  estate  is  to  be  first 
exhausted,  and  the  real  is  only  auxi- 
liary; the  charge  being  considered  as 
an  act  of  honesty  in  the  testator,  to 
have  his  debts  of  all  sorts  certainly 
and  speedily  paid;  and  not  to  change 
the  fund  in  the  first  instance,  to  which 
resort  is  to  be  had.  The  law  fixes  the 
burden  on  the  personalty,  and  that  can 
only  be  altered  by  the  testator.  And 
the  intention  on  his  part  to  alter  it, 
is  not  inferred  upon  slight  grounds. 
Charging  the  land  is  not  suflScient. 
However  anxiously  it  is  done,  that 
will  not  of  itself,  have  the  effect  of 
exempting  the  personalty,  says  Lord 
Rosslyn,  in  Taitt  v.  Northwick, 
And  Lord  Thurlow  says,  in  Samwell 
V.  Wake,  (1  Bro.  C.  144,)  and  at  se- 
veral other  times,  that  the  testator 
must  not  only  charge  the  real  estate, 
but  must  show  his  purpose  that  the 
personal  should  not  be  applied,  before 
the  latter  will  be  exempted.  Many 
minutf  criticisms  on  wills  have  been 
made,  to  ascertain  the  intention  in 
this  respect.  The  final  result  of  the 
discussions  has  been,  that  unless  the 
personalty,  although  specifically  be- 
queathed, be  expressly  or  clearly  ex- 
onerated by  other  parts  of  the  will,  a 
charge  upon  the  lands  will  not  have 


that  effect.  The  reason  is,  that  after 
one  fund  becomes  fixed  with  the  debts 
or  a  particular  debt,  that  fund  can  be 
relieved  only  by  plain  words  postpon- 
ing its  liability,  and  substituting  ano- 
ther fund  in  its  place.  A  general 
charge  will  not  do ;  because  that  may 
as  well  be  considered  the  creation  qf 
an  additional  fund,  in  aid  of  that  al- 
ready liable,  as  the  provision  of  a  sole 
fund  for  the  payment  of  debts.  But 
it  is  entirely  different,  where  the  per- 
sonalty is  specifically  bequeathed,  and 
the  lands  descend.  So  essentially  dif- 
ferent are  the  cases,  that  I  should  not 
have  felt  bound  to  notice  at  large  those 
cases,  of  a  charge,  but  for  the  purpose 
of  exhibiting  clearly  their  leading 
principle. 

"  That  principle  is,  that  the  order 
of  liability  once  existing  between  two 
funds  can  be  changed  only  by  the  in- 
tention of  the  testator ;  and  to  show 
such  intent,  express  or  plain  words  are 
indispensable,  so  as  to  make  the  in- 
tent manifest. 

"Where  lands  descend,  they,  as 
well  as  the  personalty,  constitute  a 
primary  fund  for  the  satisfaction  of 
specialty  debts  and  specific  liens. 
And  the  testator,  by  giving  away  the 
personalty  by  specific  bequests,  is  held 
to  show  his  intention,  that  the  land 
shall  bear  its  own  burden  unassisted. 
Hence  that  may  be  called  the  order, 
in  which  by  law  those  funds,  thus 
situated,  are  to  pay.  That  order  will 
not  be  disturbed,  but  upon  a  plain  in- 
tent :  as  if  the  land  be  devised  to  the 
heir.  He  takes  indeed  as  heir,  be- 
cause the  better  title.  Yet  as  denot- 
ing the  intent,  he  shall  for  this  pur- 
pose be  considered  as  a  devisee ;  who 
always  holds  exempt  from  debts,  until 
all  the  personalty  is  exhausted,  unless 
the  devise  be  for  the  payment  of  debts, 


640 


PRIMARY     LIABILITY     OF     PERSONALTY. 


or  there  be  a  charge  in  terms  which 
placed  the  land  in  front  of  the  person- 
alty. No  doubt  the  whole  is  under 
the  testator's  control  j  and  he  may 
even  effectually  declare,  that  lands 
descended  shall  be  eased  by  his  gen- 
eral personal  residue,  or  even  his  par- 
ticular legacies.  But  it  will  be  ad- 
mitted by  every  one,  after  considering 
the  before  mentioned  cases,  and  the 
principle  on  which  they  are  founded, 
that  to  do  that,  the  words  must  be  in- 
deed strong."  In  the  subsequent 
case  of  Palmer  v.  Armstrong,  lb.  268, 
these  views  were  again  affirmed,  and 
it  was  declared  that  the  mere  circum- 
stance of  charging  land  with  the  pay- 
ment of  debts  did  not  render  it  pri- 
marily liable. 

In  like  manner,  a  specific  bequest 
of  all  the  personalty,  and  a  devise  of 
land  under  the  condition  that  the  de- 
visee pay  all  the  testator's  debts,  will 
render  the  land  the  primary  fund,  to 
the  exemption  of  the  personalty,  even 
if  the  devisee  refuses  the  land  upon 
those  terms ;  because  the  intent  of  the 
testator  is  sufficiently  manifested; 
MFaifs  Appeal,  8  Barr,  290.  ''  In 
order  to  exonerate  personal  estate  from 
the  payment  of  debts,"  said  the  court, 
*^  there  must  be  either  express  words 
or  a  plain  intention,  as  it  is  the  pri- 
mary fund.  But  the  intention  may 
be  found,  not  only  in  the  mode  in 
which  the  personal  estate  is  given  but 
also  in  the  manner  of  the  devise  of 
the  real  estate.  The  real  estate  may 
be  so  appropriated  to  the  payment  of 
debts  and  legacies,  as  to  show  a  clear 
intention  that  they  shall  not  be  a  bur- 
den on  any  other  fund,  although  the 
personal  estate  is  not  expressly  ex- 
empted." The  opinion  of  the  judge, 
perhaps,  was,  that  the  mere  form  of 
the  devise  was  enough  to  exonerate 


the  personalty,  even  if  the  latter  had 
not  been  specially  bequeathed;  but 
the  case  is  not  an  authority  for  such 
a  position. 

But  if  the  personalty  be  bequeathed 
generally  and  not  specifically,  it  will 
not  be  exempted  in  preference  to  des- 
cended land,  unless  an  intention  to 
that  effect  be  disclosed  in  the  will. 
In  the  Case  of  Walker's  Estate,  3 
Bawle,  229,  there  was  a  bequest  to 
the  testator's  widow  of  '^  all  his  house- 
hold goods  and  furniture,  moneys, 
bonds,  mortgages,  outstanding  debts 
due  and  owing  to  him,  and  all  his 
other  personal  estate  of  what  nature 
or  kind  soever ;"  but  it  was  decided 
that  this  personal  property  was  liable 
to  debts  in  preference  to  after-acquired 
lands.  ^^In  order  to  exonerate  this 
personal  fund,"  said  the  court,  '^  the 
will  must  contain  express  words  for 
that  purpose,  a  clear,  manifest  inten- 
tion, a  plain  declaration,  or  a  neces- 
sary inference,  tantamount  to  express 
words.  The  question,  in  each  parti- 
cular case  of  exemption,  resolves  itself 
into  this  :  Does  there  appear  from  the 
whole  testamentary  disposition,  taken 
together,  an  intention  on  the  part  of 
the  testator,  so  expressed,  as  to  con- 
vince a  judicial  mind,  that  it  was 
meant  not  merely  to  charge  the  real 
estate,  but  so  to  charge  it  as  to  ex- 
empt the  personal  ?  For  it  is  not  by 
an  intention  to  charge  the  real,  but  by 
an  intention  to  discharge  the  personal 
estate,  that  the  question  is  to  be  de- 
cided." 

The  rule  in  regard  to  the  primary 
liability  of  personal  estate,  is  to  a  con- 
siderable extent,  the  same  in  regard 
to  legacies  as  to  debts;  Sims  v.  Sims, 
2  Stockton's  Ch.  158 ;  but  the  New 
York  cases  recognize  a  distinction  as 
to  exoneration  by  an  express  bequest 
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of  the  whole  personalty.  '^  I  agree 
with  the  present  Lord  Chancellor  of 
Ireland/^  said  the  chancellor,  in  Hoes 
V.  Van  Hoeson,  1  Barbour's  Chancery, 
380,  400,  ^^that  the  soundest  and 
most  sensible  rule  of  construction, 
both  as  to  debts  and  legacies,  would 
have  been,  that  if  there  are  express 
words  of  dedication  of  a  portion  of  the 
real  estate  for  the  payment  of  debts 
or  legacies,  and  the  testator  has  dis- 
posed of  all  his  personal  estate  speci- 
fically, the  fund  which  the  testator 
has  himself  provided  for  the  purpose 
should  be  deemed  the  primary  fund. 
The  current  of  authorities,  however, 
is  certainly  the  other  way,  so  far  as 
relates  to  the  payment  of  debts,  at 
least.  It  is  also  the  general  rule  that 
the  personal  estate  is  the  primary  fund 
for  the  payment  of  legacies,  although 
such  legacies  are  charged  upon  the 
real  estate;  whether  such  real  estate 
be  devised  with  a  direction  to  the  trus- 
tee to  pay  the  legacies,  or  is  charged 
with  such  legacies,  or  given  to  trus- 
tees for  that  purpose.  But  in  refer- 
ence to  legacies,  an  absolute  disposi- 
tion of  all  the  personal  estate  of  the 
testator,  and  not  a  mere  residuary  be- 
quest, is  sufl&cient  to  manifest  the  in- 
tent of  the  testator  to  charge  the  realty 
in  exoneration  of  the  personalty.  Thus 
in  the  case  of  Kelsey  v.  DeyOy  (3  Cow. 
Rep.  133,)  where  the  testator  be- 
queathed his  whole  personal  estate, 
after  payment  of  debts,  to  his  wife  for 
life,  with  remainder  to  all  his  chil- 
dren atj  her  death,  and  then  devised 
all  his  i-eal  estate  to  his  son  N.  in  fee, 
subject  to  certain  privileges  therein, 
in  favor  of  the  widow;  and  directed 
him  to  pay  certain  legacies,  one-half 
thereof  in  two  years  after  the  testator's 
death  and  the  other  half  in  two  years 
after  the  death  of  the  widow;  and 
VOL.  I. — 41 


made  the  devisee  and  other  persons 
executors;  the  Supreme  Court  held 
that  it  was  manifest  from  the  will  that 
he  meant  to  exonerate  the  personal 
estate.  But  in  the  subsequent  case 
of  Tole  V.  Hardy,  {^  Cow.  Rep.  333,) 
where  the  testator  directed  that  his 
widow  should  be  maintained  out  of 
his  estate,  and  that  she  should  have 
all  his  furniture,  &c.,  and  then  de- 
vised his  real  estate  to  his  son  in  fee, 
and  directed  him  to  pay  certain  lega- 
cies, and  appointed  the  widow  exe- 
cutrix, and  the  devisee  the  executor 
of  the  will ;  and  the  same  court  held 
that  the  personal  estate,  not  specifi- 
cally bequeathed,  was  not  exonerated, 
and  was  the  primary  fund  for  the  pay- 
ment of  the  legacies;  although  the 
devisee  was  also  charged  with  the 
payment,  in  respect  to  the  land  de- 
vised to  him.  And  I  have  not  been 
able  to  find  any  case,  where  the  per- 
sonal estate  was  not  in  terms  exon- 
erated, or  the  legacies  declared  to 
be  chargeable  upon  the  real  estate 
exclusively,  in  which  an  interest  in 
personal  property  not  disposed  of  by 
the  will  was  held  to  be  exonerated. 
On  the  contrary,  it  appears  to  be  set- 
tled, that  where  the  personal  estate  is 
in  terms  exonerated,  for  the  benefit  of 
a  particular  legatee,  and  not  for  the 
benefit  of  such  estate  generally,  the 
failure  of  the  particular  bequest  de- 
stroys the  exoneration  pro  tanto." 
*^  The  mere  making  of  a  provision  for 
the  payment  of  debts  or  legacies  out 
of  the  real  estate,"  said  Jewett,  Ch. 
J.,  in  the  same  case  in  the  Court  of 
Appeals,  where  the  decree  of  the  chan- 
cellor was  affirmed,  ^'does  not  dis- 
charge the  personalty.  There  must 
be  an  intention  not  only  to  charge  the 
realty,  but  to  exonerate  the  personalty; 
not  merely  to  supply  another  fund, 
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but  to  substitute  that  fund  for  the  pro- 
perty antecedently  liable.  Thus,  in 
numerous  cases,  it  has  been  held  that 
neither  a  charge  of  debts  on  the  tes- 
tator's lands  generally  J  or  on  a  speci- 
fic portion  of  them,  nor  a  devise  upon 
trust  for  sale,  however  formally  or 
anxiously  framed,  nor  the  creation  of 
a  term  of  years  for  the  purpose  of 
such  charge,  will  exonerate  the  per- 
sonalty. Nor  is  it  material  that  the 
charge  is  imposed  on  the  devisee  in 
the  terms  of  a  condition,  as  where 
real  estate  is  devised  to  A.,  he  paying 
the  debts  and  legacies,  or  the  like. 
In  all  these  cases,  the  charge  upon 
the  realty,  or  the  condition  that  the 
devisee  shall  pay  as  directed,  is  deem- 
ed and  taken  to  have  been  made  in 
aid  of  the  primary  fund,  and  not  in 
exoneration  of  it,  unless  there  is  an 
absolute  disposition  of  all  the  personal 
estate  of  the  testator;  in  such  case, 
the  intent  of  the  testator  to  charge 
the  realty  in  exoneration  of  the  per- 
sonalty, is  sufficiently  manifested.'' 
Hoes  and  others  v.  Van  Iloesen,  1 
Comstock,  120,  123.  See  post,  vol. 
2,  note  to  Aldrich  v.  Cooper. 

It  is  well  settled,  that  if  a  person 
borrows  money,  and  gives  his  bond 
and  mortgage  for  the  debt,  the  mort- 
gage is  merely  a  collateral  security  for 
the  personal  obligation,  and  the  heir 
or  devisee  may  call  upon  the  executor 
to  exonerate  the  land,  by  an  applica- 
tion of  the  personal  assets  to  the  dis- 
charge of  the  mortgage :  see  Case  of 
Keyzey,  Jr.,  9  Sergeant  &  Rawle,  71, 
73;  Cumberland  v.  Codrington,  3 
Johnson's  Chancery,  229,  257  ;  Rus- 
ton  et  al.  v.  Ruston,  2  Yeates,  54; 
Hewes  v.  Dehon,  3  G-ray,  205 ;  Man- 
seVs  Estate,  1  Parson's  Equity,  367; 
Goodhurn  v.  Stevens,  1  Maryland, 
Chancery,   420.      This,    however,   is 


now  altered  in  New  York,  by  the 
Kevised  Statutes,  which  enact  that 
"  whenever  any  real  estate,  subject 
to  a  mortgage  executed  by  an  ances- 
tor or  testator,  shall  descend  to  an 
heir,  or  pass  to  a  devisee,  such  heir 
or  devisee  shall  satisfy  and  discharge 
such  mortgage,  out  of  his  own  pro- 
perty, without  resorting  to  the  execu- 
tor or  administrator  of  his  ancestor, 
unless  there  be  an  express  direction 
in  the  will  of  such  testator,  that  such 
mortgage  be  otherwise  paid."  1  R. 
S.  p.  749,  s.  4 ;  see  Mollan  v.  Grif- 
fith,  3  Paige,  402,  404;  House  v. 
House,  10  Id.  159,  164. 

But  the  distinction  between  mort- 
gage debts  originally  contracted  by 
the  testator,  and  those  contracted  by 
another,  is  also  established  in  the 
American  cases ;  and  it  is  agreed,  that 
in  the  latter  case,  the  land  is  con- 
sidered as  the  debtor  and  shall  bear 
its  own  burden.  If  A,  purchases  an 
estate  subject  to  a  mortgage,  and  dies, 
his  personal  estate  shall  not  be  applied 
to  the  exoneration  of  the  land,  unless 
he  has  done  some  act  by  which  he  has 
created  a  new  and  original  liability  in 
himself;  Case  of  Keyzey,  Jr.,  9  Ser- 
geant &  Eawle,  71,  73.  The  nature 
of  the  act  or  promise  by  which  the 
purchaser  of  lands  subject  to  an  in- 
cumbrance, makes  his  personal  assets 
liable,  was  very  thoroughly  discussed 
with  an  examination  of  all  the  cases, 
by  Chancellor  Kent,  in  Cumberland 
V.  Codrington,  2  Johnson's  Chancery, 
229,  257,  272.  ''  The  question,"  says 
the  chancellor,  in  that  case,  ^' seems 
to  be,  not  merely  whether  the  pur- 
chaser has  rendered  himself  liable  at 
law  to  a  suit  by  the  creditor,  but  which 
estate  is  to  be  deemed  the  primary 
fund,  and  which  only  the  auxiliary. 
When  a  man  gives  a  bond  and  mort- 
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gage  for  a  debt  of  liis  own  contract- 
ing, the  mortgage  is  understood  to  be 
merely  a  collateral  security  for  the  per- 
sonal obligation.  But  when  a  man 
purchases,  or  has  devised  to  him,  land 
with  an  incumbrance  on  it,  he  be- 
comes a  debtor  only  in  respect  to  the 
land;  and  if  he  promises  to  pay  it, 
it  is  a  promise  rather  on  account  of 
the  land,  which  continues,  notwith- 
standing, in  many  cases,  to  be  the 
primary  fund.  The  same  equity 
which  in  other  cases  makes  the  per- 
sonal estate  contribute  to  ease  the 
land,  as  between  the  real  and  personal 
representatives,  will  here  make  the 
land  relieve  the  personal  estate.  There 
is  good  sense  and  justice  in  the  prin- 
ciple ;  and  I  feel  the  force  of  the  doc- 
trine, that  it  requires  very  strong  and 
decided  proof  of  intention,  before  the 
court  can  undertake  to  shift  the  natu- 
ral course  and  order  of  obligations  be- 
tween the  two  estates. 

^'  Lord  Thurlow,  in  Ancaster  v. 
Mayer^  seemed  inclined  to  think, 
that  in  Evelyn  v.  Evelyn^  the  son  by 
his  covenant  had  made  the  debt  his 
own,  and  he  supposed  the  idea  of  the 
court  must  have  been,  that  the  cove- 
nant was  by  way  of  accommodating 
the  charge,  and  not  of  making  the 
charge  his  own.  But  there  are  so 
many  cases,  and  even  some  decided 
by  Lord  Thurlow,  in  which  a  mere 
bond  or  covenant  to  the  mortgagee 
will  not,  of  itself,  and  without  other 
circumstances,  shift  the  charge,  that 
I  see  DO  ground  for  surprise  at  this 
commanding  decision. 

'^  The  result  of  the  cases  seems  to 
be,  that  as  to  wills,  the  testator  may, 
by  express  directions,  charge  such  an 
incumbrance  upon  his  personal  assets, 
or  even  without  express  words,  he  may 
do  it  by  dispositions  and  language  that 


are  tantamount;  as  if,  for  instance, 
the  continuance  of  the  charge  prima- 
rily on  the  land  would  be  repugnant 
to  some  of  the  provisions  in  the  will 
and  defeat  them.  As  to  other  acts  of 
the  purchaser  in  his  lifetime,  in  order 
to  charge  his  personal  estate  as  the 
primary  fund,  he  must  make  himself, 
by  contract,  personally  and  directly 
liable  at  law  for  the  debt  to  the  owner 
of  the  incumbrance ;  and  even  a  co- 
venant or  bond  for  the  purpose  will 
not  be  sufficient  unless  accompanied 
with  circumstances  showing  a  decided 
intention  to  make  thereby  the  debt 
personally  his  own.^^ 

Where  premises  are  sold,  subject  to 
a  mortgage,  as  part  of  the  considera- 
tion-money, the  grantee,  as  between 
himself  and  the  grantor,  is  bound  to 
pay,  aiid  is  liable  to  an  action  on  the 
part  of  the  grantor  for  breach  of  con- 
tract in  not  paying;  Campbell  v. 
Shrum,  3  Watts,  60 ;  Trevor  v.  Per- 
kins, 5  Wharton,  244,  253 ;  Young 
V.  Stone,  4  Watts  &  Sergeant,  45 ; 
Blank  v.  German,  5  Id.  36 ;  Dnhhs 
V.  Finley,  2  Barr,  397;  (see  Walker 
V.  Physick,  5  Id.  193 ;)  and  in  equity 
the  grantee  is,  as  between  himself  and 
the  grantor,  considered  as  the  princi- 
pal debtor,  and  the  grantor  as  his 
surety  entitled  upon  payment,  to  all 
the  privileges  of  that  character;  Marsh 
V.  Pike,  10  Paige,  595;  Cornell  v. 
Prescott,  2  Barbour,  S.  C.  17, 18 ;  but 
the  grantee  does  not  become  person- 
ally liable  to  the  mortgagee  without 
some  promise  or  engagement  made  to 
him ;  Dorr  v.  Peters,  3  Edwards,  132, 
133;  Kearneys.  Tanner,  17  Sergeant 
&  Rawle,  94,  97;  Daniel  v.  Leitch, 
13  Grattan,  195.  ^' There  is  a  dis- 
tinction to  be  noticed  running  through 
the  great  mass  of  cases  cited  by  Chan- 
cellor Kent,  in  Cumberland  v.  Cod- 
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rington,^'  said  the  Yice-Chancellor  in 
King  v.  Whitely  and  others,  HofFman, 
477  :  ^'  one  class  of  the  cases  is  where 
the  assumption  of  the  debt  is  undeni- 
able, but  it  still  remains  to  decide 
whether  the  land  must  first  be  resorted 
to.  The  other  class  is,  where  the 
question  arises  whether  any  assump- 
tion has  been  made.  Chancellor  Kent 
states  that  the  cases  all  agree  that  no 
covenant  with  the  mortgagor  is  suffi- 
cient to  make  the  debt  a  personal  one 
of  the  purchaser.  There  must  be  a 
direct  communication  and  contract 
with  the  mortgagee.'' 

There  are,  therefore,  three  distinct 
classes  of  cases,  in  regard  to  the  lia- 
bility of  the  purchaser  of  mortgaged 
premises.  1.  Where  he  becomes  per- 
sonally liable  to  his  vendor  for  the 
payment  of  the  mortgage  money, 
though  liable  to  the  mortgagee  only 
in  respect  of  the  land.  2.  Where  he 
makes  himself  personally  liable  to  the 
mortgagee,  yet  so  that  after  his  death 
his  general  personal  estate  is  liable 
only  as  surety  for  the  land,  and  there- 
fore secondarily.  3.  Where  he  substi- 
tutes his  personal  obligation  as  the 
primary  debt,  the  land  being  liable 
only  upon  the  failure  of  his  personal 
assets. 

[The  result  will  be  the  same  whether 
the  title  to  the  land  was  acquired 
by  operation  of  law  or  by  grant; 
and  whether  it  had  its  origin  in  a 
gift  or  a  purchase,  the  rule  in  all 
cases  being  that  the  obligations  in- 
curred by  the  former  owners,  shall 
not  be  regarded  as  the  debts  of  those 
who  succeed  them,  nor  thrown,  in 
the  first  instance,  upon  the  personal 
assets  of  the  latter,  unless  they  have 
manifested  their  intention  to  make 
them  primarily  their  own,  and  not 
merely  in  aid  of,  or  for  the  purpose  of 


securing  their  hold  on  the  land.  In 
re  Taylor,  8  Exchequer,  384;  Cum- 
herland  v.  Codrington,  3  Johnson's 
Ch.  229.  Thus  where  land  which 
had  been  mortgaged  by  A.  and  devised 
by  him  to  B.,  was  subsequently  de- 
vised by  B.  to  C,  who  was  named  as 
executor  in  the  will,  C.  was  held  to 
have  no  right  or  authority  to  apply 
the  assets  of  B.  to  the  payment  of  the 
mortgage;  because  that  would  have 
been  to  take  the  property  of  one  man 
to  pay  the  debt  of  another;  B.  being 
as  much  a  stranger  to  the  obligation 
of  A.  as  if  he  held  no  interest  in  the 
premises  which  had  been  mortgaged 
as  a  security  for  its  fulfilment;  in 
re  Taylor.  Indeed,  the  presumption 
against  the  application  of  the  person- 
alty, would  seem  to  be  stronger  when 
the  land  descends  or  is  given,  than 
when  it  is  purchased;  because,  he  who 
buys  subject  to  a  mortgage,  with  a 
proportionate  abatement  from  the  con- 
sideration for  the  sale,  may  be  pre- 
sumed to  intend,  if  he  be  not  bound 
to  satisfy  the  mortgage,  as  the  means 
and  for  the  purpose  of  completing  the 
purchase,  and  rendering  that  which 
he  has  bought  absolutely  his  own; 
which  cannot  be  said  of  an  heir  or 
devisee  who  takes  by  operation  of  law, 
or  the  bounty  of  the  testator.  Hence, 
the  better  opinion  would  seem  to  be, 
that  a  covenant  for  the  payment  of 
incumbrances,  created  by  a  devisor  or 
ancestor,  through  or  by  whom  the 
land  has  descended  or  been  given 
to  the  covenantor,  will  be  presumed 
to  have  been  executed  for  the  benefit 
of  the  land,  and  not  for  the  purpose  of 
charging  the  personalty.  This  view 
was  taken  by  the  Supreme  Court  of 
the  United  States,  in  M'-Learn  v. 
MLellan,  10  Peters,  623,  644,  and  a 
judgment  against  Archibald  M'Learn 
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for  the  purchase-money  of  a  tract  of 
land  bought  by  him  and  subsequently 
devised  to  his  son,  James  M'Learn, 
said  to  be  a  debt  of  the  father  and 
not  of  the  son;  although  he  had 
given  a  bond  and  mortgage  as  addi- 
tional or  collateral  security  for  the 
judgment  after  the  death  of  his  father, 
in  the  hope  of  obtaining  time  for  the 
payment  of  the  judgment,  and  thus 
protecting  the  estate  which  he  held 
under  the  devise.  The  case  of  Cum- 
herland  v.  Codrington,  3  Johnson's 
Ch.  252,  said  McLean,  J.,  who  deliver- 
ed the  opinion  of  the  court,  shows  "as 
between  the  representatives  of  the  real 
and  personal  estate,  that  the  land  is 
the  primary  fund  to  pay  off  a  mort- 
gage. And  in  2  Bro.  57,  Lord  Kenyon, 
as  master  of  the  rolls,  laid  down  the 
same  rule ;  that  where  an  estate  de- 
scends, or  comes  to  one  subject  to  a 
mortgage ;  although  the  mortgage  be 
afterwards  assigned,  and  the  party 
enter  into  a  covenant  to  pay  the  money 
borrowed ;  yet  that  shall  not  bind  his 
personal  estate. 

"  There  is  no  doctrine  better  estab- 
lished than  that  the  purchase  of  land, 
subject  to  a  mortgage  debt,  does  not 
make  the  debt  personal ;  and  on  the 
question  being  raised,  such  debt  has 
been  uniformly  charged  on  the  land. 
And  this  principle  is  not  changed 
where  additional  security  has  been 
given. 

"  In  the  case  of  Evelyn  v.  Evelyn^ 
2  P.  Wms.  659 ;  where  A.  mortgaged 
the  land  for  1500  pounds;  and  his  son 
B.  covenanted  with  the  assignee  of 
the  mortgage  to  pay  the  money.  He 
succeeded  to  the  premises  after  the 
death  of  his  father,  and  died  intestate. 
The  question  was,  whether  his  per- 
sonal   estate,    under    the    covenant? 


should  be  applied  in  payment  of  the 
mortgage ;  and  it  was  decided  that  the 
land  should  be  charged,  and  the  cove- 
nant was  only  considered  as  additional 
security. 

"  In  the  case  of  Waring  v.  Wardj 
7  Ves.  334,  Lord  Eldon  says :  '  the 
principle  upon  which  the  personal 
estate  is  first  liable  in  general  cases  is, 
that  the  contract  primarily  is  a  per- 
sonal contract;  the  personal  estate  re- 
ceiving the  benefit:  and,  being  pri- 
marily a  personal  contract,  the  land  is 
bound  only  in  aid  of  the  personal  ob- 
ligation to  fulfil  that  personal  con- 
tract/ It  has  long  been  settled,  there- 
fore, that  upon  a  loan  of  money,  the 
party  meaning  to  mortgage,  in  aid  of 
the  bond,  covenant,  or  simple  contract 
debt,  if  there  is  neither  bond  nor 
covenant;  his  personal  estate,  if  he 
dies,  must  pay  the  debt  for  the  benefit 
of  the  heir.  But  suppose  a  second 
descent  cast ;  and  the  question  arises, 
the  personal  estate  of  the  son,  and  his 
real  estate,  descended  to  the  grandson  : 
then  the  personal  estate  of  the  son 
shall  not  pay  it,  as  it  never  was  the 
personal  contract  of  the  son. 

"And  this  is  the  well  established 
rule  on  this  subject.  If  the  contract 
be  personal,  although  a  mortgage  be 
given,  the  mortgage  is  considered  in 
aid  of  the  personal  contract;  and,  on 
the  decease  of  the  mortgagor,  his  per- 
sonal estate  will  be  considered  the 
primary  fund,  because  the  contract 
was  personal :  but  if  the  estate  descend 
to  the  grandson  of  the  mortgagor,  then 
the  charge  would  be  upon  the  land, 
as  the  debt  was  not  the  personal  debt 
of  the  immediate  ancestor. 

"  And  so,  if  the  contract  was  in  re- 
gard to  the  realty,  the  debt  is  a  charge 
on  the  land.     It  is  in  this  way  that  a 
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court  of  chancery,  by  looking  at  the 
origin  of  the  debt,  is  enabled  to  fix 
the  rule  between  distributees. 

*^  In  the  case  under  consideration, 
the  mortgage  was  given  by  James  II. 
M^Learn,  but  it  was  not  given  to 
secure  a  debt  created  by  him.  The 
mortgage  merely  changed  the  security, 
but  did  not  affect  the  extent  of  the 
judgment  lien.  And  this  judgment 
was  obtained,  chiefly,  for  the  purchase- 
money  of  the  estate.  In  effect,  the 
debt  for  which  the  judgment  was  ob- 
tained against  Archibald  M^Learn, 
and  for  which  the  mortgage  was  given, 
constituted  an  equitable  lien  on  the 
land;  and  had  the  mortgage  covered 
only  the  land,  it  must  have  been  con- 
sidered the  primary  fund.  The  debt 
for  which  the  mortgage  was  given, 
was  not  the  personal  contract  of  James 
H.  M 'Learn,  but  the  contract  of  his 
ancestor  in  the  purchase  of  the  estate. 
But  if  the  contract  was  personal,  and 
might  have  been  a  charge  on  the  per- 
sonal estate  devised  to  James  H. 
M'Learn,  yet  the  character  of  the 
debt,  in  this  respect,  is  changed  in 
the  hands  of  the  present  heirs.  In 
the  language  of  Lord  Eldon,  this  debt 
cannot  be  a  charge  on  the  personalty, 
because  it  was  not  created  by  the  per- 
sonal contract  of  James  H.  M'Learn.^' 
But  the  court  went  on  to  determine 
that,  as  the  mortgage  given  by  James 
M'Learn  embraced  the  personalty 
which  had  descended  to  him  from  his 
father,  Archibald  M'Learn,  as  well  as 
the  land,  it  was  a  charge  on  both,  and 
both  should,  therefore,  be  applied 
equally  to  the  payment  of  the  debt  of 
the  father. 

The  weight  of  authority  would, 
therefore,  unquestionably  seem  to  be, 
that  the  personal  estate  will  not  be 
primarily  liable,  unless  the  testator  has 


not  merely  made  himself  answerable  for 
the  payment  of  the  mortgage,  but  has 
made  the  debt  directly  and  absolutely 
his  own,  or  has,  in  some  other  way, 
manifested  an  intention  to  throw  the 
burden  on  the  personalty  in  ease  of  the 
land;  Keyser's  Estate,  9  S.  &  R.  371 ; 
1  Parson's  Eq.  379;  HalseyY.  Reid,  9 
Paige,  173;  M'Learn  v.  M^Lellan, 
10  Peters,  625,  644;  In  re  Taylor,  8 
Exchequer,  384.  A  different  view  was, 
notwithstanding,  taken  in  Hoff's  Ap- 
peal, 12  Harris,  200,  and  a  recital  in 
a  receipt  for  the  purchase-money  of 
land,  subject  to  a  mortgage,  that  the 
mortgage  debt  formed  part  of  the  con- 
sideration, and  was  to  be  paid  by  the 
purchaser,  held  to  make  the  debt  his 
own,  and  thus  render  it  a  charge  on  a 
residuary  bequest  of  the  personalty, 
in  aid  of  a  devisee  of  the  land.  The 
court  were  of  opinion  that  the  mort- 
gage was,  in  equity  if  not  at  law,  the 
debt  of  the  purchaser,  and  that  it 
should  consequently  be  paid  out  of 
the  personal  property  and  not  out  of 
the  land.  It  may  be  conceded  that 
the  vendor  was  entitled  to  exonera- 
tion at  the  expense  of  the  land,  and 
that  the  vendee  was  bound  to  come 
in  aid  of  the  land  if  insufficient;  but 
the  doubt  would  seem  to  be  whether 
this  obligation  was  not,  in  some  mea- 
sure, secondary,  and  whether  it  ren- 
dered the  personal  estate  primarily 
liable ;  see  Mitchell  v.  Mitchell,  3 
Maryland  Chancery,  71.  Iloff's  Ap- 
peal is,  however,  sustained  by  the  re- 
cent case  of  Thompson  v.  Thompson, 
4  Ohio,  N.  S.  333 ;  and  the  purchase 
of  an  estate  subject  to  a  mortgage, 
which  was  deducted  from  the  consi- 
deration, followed  by  a  payment  of 
interest  to  the  mortgagee,  held  to  con- 
vert the  mortgage  into  the  debt  of  the 
purchaser,  and  make  it  primarily  pay- 
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able  out  of  the  personalty,  in  ease  of  a 
devisee  of  the  land. 

The  rule  which  makes  the  personal 
property  of  the  mortgagor  the  primary 
fund  for  the  payment  of  a  mortgage, 
only  applies  as  between  heirs  or  devi- 
sees on  the  one  side,  and  distributees 
or  residuary  legatees  on  the  other,  and 
has  no  application  to  any  portion  of 
the  personalty  which  has  been  made 
the  subject  of  a  pecuniary  or  specific 
bequest;  Mason's  Estate^  1  Parson's 
Eq.  129 ;  Hoff's  Appeal,  12  Harris, 
200  3  Mallan  v.  Griffith,  3  Paige,  402; 
and  this  course  will  be  pursued  even 
when  the  land  is  devised  to  one  child, 
and  the  personalty  to  another;  Mason's 
Estate.'], 

When  assets  are  marshalled  by  a 
court  of  equity,  for  the  payment  of 
debts,  they  take  the  following  order : 
1.  The  general  personal  estate,  viz. 
the  personal  estate  not  specifically  be- 
queathed; 2.  Real  estate  specially 
and  particularly  devised  to  be  sold  for 
the  purpose  of  paying  debts;  3.  Real 
estate  descended,  whether  owned  by 
the  testator  at  the  making  of  the  will, 
or  acquired  afterwards ;  4.  Real  estate 
specifically  devised,  and  charged  gen- 
erally with  the  payment  of  debts :  this 
is  the  general  course,  and  every  de- 
parture from  it  may  be  regarded  as  an 
exception  to  a  general  rule ;  Living- 
ston V  Newldrh,  3  Johnson's  Chan- 
cery, 312,  319 ;  Hays  et  al.  v.  Jack- 
son et  al.,  6  Massachusetts,  149, 151 ; 
M^  Campbell  v.  M'^  Campbell,  5  Mon- 
roe, 92,  102 ;  The  Commonwealth  v. 
Shelby,  13  Sergeant  &  Rawle,  348, 
355;  Case  of  Walker's  Estate,  3 
Rawle,  229,  239.  When  debts  re- 
main, after  the  personal  estate  and 
the  descended  real  estate  are  exhaust- 
ed, they  are  shared  in  rateable  propor- 
tions by  all  the  devisees,  according  to 


the  quantum  and  value  of  their  re- 
spective interest;  Livingston  v.  Liv- 
ingston, 3  Johnson's  Chancery,  148, 
158,  159.  Lands  descended  will  be 
marshalled  in  favor,  or  for  the  relief, 
of  specific  legatees;  Livingston  v- 
Livingston,  lb.  148,  153;  but  the 
priority  between  specific  devisees  and 
specific  legatees  does  not  appear  to  be 
satisfactorily  settled  either  here  or  in 
England.  In  Livingston  v.  Living- 
ston, Chancellor  Kent  said  that  equity 
would  not,  in  favor  of  specific  legatees, 
interfere  with  lands  devised  unless 
they  were  devised  subject  to  the  pay- 
ment of  debts.  ^^The  personal  pro. 
perty,"  said  another  chancellor  in 
Rogers  v.  Rogers,  "is  the  primary 
fund  for  the  payment  of  the  debts  of 
the  testator;  and,  as  a  general  princi- 
ple, must  be  exhausted  before  the 
lands  can  be  resorted  to  for  that  pur- 
pose  Where  there  is  a 

specific  lien  on  the  land  devised,  as  in 
the  case  of  a  mortgage,  or  where  the 
land  is  devised  on  condition  of  the 
payment  of  debts,  or  the  debts  are 
directed  to  be  paid  out  of  the  estate 
devised,  or  where  it  appears  from  the 
will  that  it  was  obviously  the  inten- 
tion of  the  testator  that  the  legacy 
should  be  received  entire,  and  the 
debts  paid  out  of  other  funds,  the 
court  will  marshal  the  property  in 
such  manner  as  to  carry  that  intention 

into  efi"ect If  the  testator 

specifically  bequeaths  his  chattels  to 
one  person,  and  devises  his  real  estate 
to  another,  without  any  direction  as 
to  which  property  shall  be  appropriated 
to  satisfy  an  existing  judgment  against 
him,  the  personal  property  must  be 
first  applied  to  that  object;"  Rogers 
V.  Rogers,  1  Paige,  188,  190.  See, 
also.  Miller  v.  Harwell  and  Johnson, 
3  Murphy,  195;  and  Cry der' s  Appeal, 
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I  Jones,  72.  In  Maryland,  in  Chase 
V.  Lockerman,  11  Gill  &  Johnson, 
186,  204,  however,  it  was  determined 
that  devisees  and  specific  legatees 
should  contribute  rateably  in  respect 
to  debts  by  specialty,  though  devisees 
should  not  contribute  to  legatees  in 
the  case  of  simple  contract  debts.  It 
has  also  been  held  that  a  devisee  of 
land  subject  to  a  mortgage,  is  entitled 
to  have  the  residuary  personal  estate, 
but  not  specific  or  ascertained  pecuni- 
ary legacies,  applied  in  ease  of  the 
land;  Ruston  et  al.  v.  Ruston,  2 
Yeates,  54. 

[And  the  better  opinion  would  seem 
to  be,  that  specific  legacies  are  entitled 
to  contribution  from  devises  for  debts 
which  are  a  lien  on  the  land  in  their 
own  nature,  or  have  been  charged 
upon  it  by  the  will;  HallowelVs  Estate^ 

II  Harris,  223 ;  Shreve  v.  Shreve^  2 
Stockton  Chancery,  385  :  an  opposite 
opinion  expressed  in  Elliott  v.  Carter j 
9  Grattan,  545,  550,  that  contribu- 
tion cannot  be  claimed,  unless  the 
charge  has  been  imposed  by  the  tes- 
tator, being  apparently  founded  upon 
an  erroneous  interpretation  of  the 
language  held  by  Lord  Cottenham  in 
Mirehouse  v.  Scaife,  2  Mylne  &  Craig, 
695.] 

In  South  Carolina,  some  deviations 
from  the  English  rules  have  been 
created  by  the  operation  of  local  sta- 
tutes. The  general  personalty  is  still 
the  primary  fund,  in  exoneration  of 
the  land,  if  no  other  direction  be  given 
in  the  will;    Stuart  v.  Executor  of 


Carson,  1  Dessaussure,  500,  513 ; 
Haleyhurton  v.  Kershaw  and  others, 
3  Id.  105,  115;  Hall  v.  Hall,  2 
M^Cord's  Chancery,  269,  302;  but  a 
particular  property  or  fund,  real  or 
personal,  appropriated  or  pointed  out 
by  the  will,  for  the  payment  of  debts, 
will  be  liable  before  any  other  part  of 
the  estate ;  Dunlap  et  al.  v.  Dunlap 
et  al,  4  Id.  305,  329 ;  Pell  et  ux.  et  al. 
V.  Ball  et  al.,  1  Spears'  Equity,  519; 
Pinckney  v.  Pinchney,  2  Richardson's 
Eq.  219,  235,  244;  Ford  v.  Gaithur, 
Id.  270,  272.  The  general  rule  estab- 
lished in  South  Carolina,  is,  that  as- 
sets are  to  be  administered  in  the  fol- 
lowing order:  first,  real  or  personal 
estate  devised  for  the  payment  of 
debts,  or  in  any  manner  directed  to 
be  so  applied;  secondly,  personal  es- 
tate, not  specifically  bequeathed ;  and 
a  bequest  of  the  testator's  whole  per- 
sonal estate,  or  of  the  residue  after 
specific  legacies  out  of  it,  is  in  that 
state  to  be  regarded  as  specific,  for 
this  purpose,  though  a  bequest  of  the 
residue,  merely,  or  of  the  residue, 
"  after  payment  of  debts,"  would  leave 
it  liable  to  debts  in  exoneration  of 
lands  descended ;  thirdly,  descended 
real  estate;  fourthly,  personal  estate 
specifically  bequeathed;  and  lastly, 
real  estate  devised ;  Warley  v.  Warley, 
1  Bailey's  Equity,  398,  409 ;  Pell  et 
ux.  et  al,  V.  Ball  et  al.,  1  Spears' 
Equity,  519 ;  Leurens  v.  M^  Grath,  1 
Richardson's  Eq.  296,  300 ;  PincTcney 
V.  Pinckney ;  Ford  v.  Gaithur. 
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EQUITABLE   MORTGAGE. 

*RUSSEL  V.  RUSSEL.i  [*541] 

EASTER  TERM,  1783. 
REPORTED  1  BRO.  C.  C.  269." 

Equitable  Mortgage  by  deposit  op  Title-Deeds.] — Pledge  of  a  lease 
carried  into  effect,  against  assignees  of  a  hankrupt.  Evidence  of  the  hank- 
rupty  he  having  had  his  allowanccy  and  certificate  allowed  to  he  read. 

A  lease  having  been  pledged  by  a  person  (wbo  afterwards  became  a  bank- 
rupt,) to  the  plaintiff,  as  a  security  for  a  sum  of  money  lent  to  the  bank- 
rupt, the  pledgee  brought  this  bill  for  a  sale  of  the  leasehold  estate. 

Mr  Lloyd,  for  the  plaintiff,  merely  stated  the  case,  and  that  the  plaintiff 
had  a  lien  upon  the  estate. 

Mr.  Kenyon,  for  the  defendants,  the  assignees,  insisted  that  the  plaintiff's 
claim  was  against  the  law  of  the  land;  for  that  it  would  be  charging  land 
without  writing,  which  is  against  the  fourth  clause  of  the  Statute  of  Frauds.' 

Lord  Loughborough,  Lord  Commissioner. — In  this  case  it  is  a  delivery 
of  the  title  to  the  plaintiff  for  a  valuable  consideration.  The  Court  has  nothing 
to  do  but  to  supply  the  legal  formalities.  In  all  these  cases  the  contract  is 
not  to  he  performed,  but  is  executed. 

AsHHURST,  Lord  Commissioner. — Where  the  contract  is  for  a  sale,  and  it  is 
admitted  so  to  be,  it  is  an  equivocal  act  to  be  explained,  whether  the  party  was 
admitted  as  tenant  or  as  purchaser.  So  here  it  is  open  to  explanation,  upon 
what  terms  the  lease  was  delivered. 

A  question  arose  as  to  reading  the  bankrupt's  evidence,  *he  having  r*c^o-i 
had  his  allowance  and  certificate,  but  the  Court  suffered  it  to  be  read, 
thinking  him  not  bound  to  refund. 

An  issue  was  directed  to  try  whether  the  lease  was  deposited  as  a  security 
for  the  sum  advanced  by  the  plaintiff  to  the  bankrupt. 

Uppn  the  trial,  the  jury  found  it  was  deposited  as  a  security.* 


^  Hales  V.  Vanderchem,  2  Vern.  617,  where  it  is  held  that  the  deposit  ia  that  case 
for  the  performance  of  a  written  agreement,  though  there  was  no  writing  declaring  it  to  be 
a  security,  is  not  within  the  statute. 

«  Reg.  Lib.  1782,  A.,  fol.  441. 

»  29  Car.  2,  c.  3,  s.  4. 

*  The  Reporter  has  been  informed  that  this  cause  came  on  afterwards,  (though  he  has 
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By  the  4th  section  of  29  Car.  2,  c.  3,  commonly  called  the  Statute  of 
Frauds  and  Perjuries,  it  is  enacted,  "that  no  action  shall  be  brought  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized/' 

Notwithstanding  this  statute,  it  was  held  first  by  the  Lords  Commissioners, 
and  afterwards  by  Lord  Thurlow,  in  the  case  of  Russel  v.  Russel,  that  a  mere 
deposit  of  title-deeds. by  a  debtor  for  the  purpose  of  securing  a  sum  of  money, 
gave  his  creditor,  in  whose  hands  they  were  placed,  an  interest  in  the  land  to 
which  they  related,  so  as  to  enable  him  to  file  a  bill  for  a  sale. 

"  I  remember,^'  says  Lord  Eldon,  "  previously  to  Russel  v.  Russel,  it  was 
very  much  doubted,  whether  a  mere  deposit  of  deeds  constituted  an  equitable 
mortgage,  if  there  was  no  writing  to  manifest  the  purpose ;  since,  resting  alto- 
gether upon  parol,  it  is  quite  competent  to  the  man  who  put  the  deeds  into 
the  hands  of  a  creditor,  without  reference  to  the  debt,  afterwards,  from  favor 
to  that  creditor,  to  say,  they  were  deposited  with  him  for  the  purpose  of  se- 
curing his  debt;  and  so  all  the  perjury  that  the  statute  meant  to  avoid  is  intro- 
duced, and  the  rule  changed.  But  Lord  Thurlow  was  of  opinion,  and  that  is 
not  now  to  be  disturbed,  that  the  fact  of  the  adverse  jpossession  of  the  deeds  in 
the  person  claiming  the  lien,  and  out  of  the  other,  was  a  fact  that  entitled  the 
Court  to  give  an  interest :"  Ex  parte  Coming,  9  Yes.  115.  On  many  other 
occasions,  Russel  v.  Russel  has  been  strongly  commented  on,  and  disapproved 
r*54ST  ^^  ^^  *Lord  Eldon,  as  in  effect  repealing  part  of  the  Statute  of 
Frauds.  It  has,  however,  been  constantly  acted  upon  and  recognized 
as  a  binding  authority.  See  Ex  parte  Wetherell,  11  Ves.  398 ;  Ex  parte 
Haigh,  11  Ves.  403;  Ex  parte  Mountford,  14  Yes.  606;  Ex  parte  Kensing- 
ton, 2  Y.  &  B.  79 ;  Ex  parte  Hooper,  1  Mer.  9 ;  Lacon  v.  Allen,  3  Drew. 
579,  582. 

A  deposit  of  a  copy  of  court  roll  will  create  a  valid  equitable  mortgage  :  Ex 
parte  Warner,  re  Coohe,  1  Rose,  286 ;  Winter  v.  Lord  Anson,  3  Buss.  493 ; 
Whithread  v.  Jordan,  1  Y.  &  C.  Exch.  Ca.  303 ;  Ti/lee  v.  Wehh,  6  Beav. 
552 ;  Fri/ce  v.  Buri/,  2  Drew.  11.  So  likewise  will  a  deposit  of  certificates  of 
shares  in  a  public  company;  (Ex  parte  Moss,  3  De  Gr.  &  Sm.  599;  sed  vide 
Ex  parte  Boulton,  re  Sketchley,  3  Jur.  N.  S.  425 ;)  or  of  a  policy  of  insurance ; 
{Ferris  v.  Mullins,  2  Sm.  &  Giff.  378.) 

Notice,  however,  should  be  given  to  the  company,  in  order  to  take  such 
property  out  of  the  order  and  disposition  of  the  depositor  should  be  become 

not  been  able  to  ascertain  the  date,)  before  Lord  Thurlow,  on  the  equity  reserved,  when 
his  Lordship  ordered  that  the  lease  should  be  sold,  and  the  plaintiff  paid  his  money. 

The  same  point  has  been  since  determined  in  the  cases  of  Featherstone  v.  Fenwick, 
May,  1Y84,  and  Harford  v.  Carpenter,  ITth  and  18th  of  April,  1785,  where  Lord  Thur- 
low held,  that  the  deposit  of  deeds  entitled  the  holder  to  have  a  mortgage,  and  to  have 
his  lien  effectuated.  Although  there  was  no  speceial  agreement  to  assign,  the  deposit 
afibrds  a  presumption  that  such  was  the  intent. 
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bankrupt  or  insolvent :  Ex  parte  Boulton,  re  Sketcldey,  3  Jur.  N.  S.,  Ch. 
425.  But  a  deposit  of  a  land  order  of  the  New  Zealand  Company,  by  way  of 
mortgage,  was  held  to  be  good,  without  notice  having  been  given  to  the  com- 
pany of  the  deposit :  Ex  parte  Barnett,  1  De  G.  194. 

Previously  to  the  decision  of  Russel  v.  Russel,  many  cases  occurred  in  which 
persons  having  title-deeds  in  their  hands  had  a  right  to  say  they  had  an  inte- 
rest in  the  deeds,  but  not  in  the  estate,  except  collaterally ;  if,  for  instance,  the 
owner  could  not  part  with  the  estate  without  the  deeds,  he  should  not  have 
them  without  paying  the  debt,  the  possession  of  the  deeds  giving  no  direct 
interest  in  the  estate,  but  an  interest  arising  out  of  the  power  of  embarrassing 
the  proprietor  in  the  sale  :  Ex  parte  Whithread,  19  Yes.  210  ;  Ex  parte  Ken- 
sington, 2  V.  &  B.  83. 

The  effect  of  a  mere  deposit  of  title-deeds  to  secure  a  sum  of  money,  has 
been  thus  stated  by  Sir  R.  T.  Kindersley,  V.  C.  ^'  By  the  deposit  the  mort- 
gagor contracts  that  his  interest  shall  be  liable  to  the  debt,  and  that  he  will 
make  such  conveyance  or  assurance  as  may  be  necessary  to  vest  his  interest  in 
the  mortgagee.'^     Pryce  v.  Bury,  2  Drew.  42. 

But  the  terms  of  an  agreement  upon  the  deposit  of  the  deeds,  may  show  the 
intention  of  the  parties  to  have  been  different.  Thus,  in  Sporle  v.  Whaymanf 
(20  Beav.  607,)  title-deeds  were  deposited  by  the  defendant  with  the  plaintiff 
as  an  indemnity  against  contingent  payments \to  which  he  might  become  liable 
as  security  upon  a  joint  and  several  promissory  note,  but  there  was  no  agree- 
ment to  execute  a  formal  mortgage.  Before  the  plaintiff  had  made  any  pay- 
ment, he  filed  a  bill  to  have  a  formal  mortgage  executed.  It  was  held,  how- 
ever, *by  Sir  J.  Romilly,  M.  B.,  that  he  was  not  entitled  thereto^  but  rif.^\\-\ 
only  to  a  memorandum,  signed  by  the  defendant,  specifying  the  terms 
of  the  deposit.  "  The  plaintiff/'  said  his  Honor,  '^  wants  to  preserve  evidence 
of  the  terms  of  the  deposit;  I  think  he  is  entitled  to  have  it  in  writing,  in 
order  to  make  it  effectual,  if  ever  he  should  be  called  upon  to  pay  the  promis- 
sory note.  His  right  is  clear;  for  suppose,  after  the  lapse  of  four  or  five 
years,  the  plaintiff  should  be  called  on  to  pay  any  part  of  the  debt,  if  the 
defendant  were  dead,  the  terms  of  the  agreement  might  then  be  contested. 
This  Court  daily  sees  the  great  inconvenience  which  arises  from  depositing 
deeds  without  clear  written  evidence  of  what  they  are  to  secure.  Thinking 
that  the  plaintiff  is  entitled  to  have  evidence  in  writing,  I  have  then  specifi- 
cally to  perform  the  agreement;  and  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  receive  a  memorandum,  signed  by  the  defendant,  specifying  the 
terms  on  which  the  title-deeds  were  deposited.  I  shall  direct  him  to  sign 
such* memorandum,  and  the  terms  of  it  must  be  settled  in  chambers  if  the  par- 
ties disagree." 

It  may  here  be  remarked,  that  the  recent  case  of  Chapman  v.  Chapman^ 
(13  Beav.  308,)  seems  to  be  adverse  to  the  dictum  of  Lord  Eldon  in  Ex  parte 
Comingy  (see  ante,  p.  542,)  as  to  the  effect  of  the  mere  adverse  possession  of 
deeds  to  give  an  interest  in  land.  In  Chapman  v.  Chapman,  a  bill  filed  in 
1846,  alleged  a  loan  by  the  plaintiff  to  the  testator  in  the  year  1827,  upon  his 
bond  and  a  deposit  of  the  title-deeds  of  a  freehold  estate.     The  testator  died 
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in  1831,  and  interest  on  the  debt  had  been  regularly  paid  by  his  executors 
until  October,  1843.  No  evidence  was  given  of  the  circumstances  under 
which  the  deeds  had  come  into  the  possession  of  the  plaintiff,  and  there  was 
no  admission  of  an  equitable  deposit  by  the  persons  entitled  to  the  estate.  It 
was  held  by  Lord  Langdale,  M.  R.,  that  what  had  taken  place  neither  consti- 
tuted a  valid  equitable  mortgage,  nor  a  sufficient  ground  for  an  inquiry  before 
the  Master.  *^  The  only  evidence,"  said  his  Lordship,  "  is  this  : — the  title- 
deeds  are  produced  from  the  present  possession  of  a  party  who  is  also  a  bond 
creditor,  and  nothing  whatever  is  proved  connecting  the  bond  with  the  posses- 
sion of  the  title-deeds.  The  simple  statement  of  the  case,  therefore,  is,  that 
at  this  time,  being  a  great  many  years  after  the  alleged  transaction,  the  title- 
deeds  are  discovered  to  be  in,  and  are  produced  from,  the  possession  of  the 
bond  creditor.  I  am  of  opinion  that  this  is  not  sufficient  to  support  an  equi- 
table mortgage."  Sed  vide  Smith  v.  Constant^  4  De  G.  &  Sm.  213,  216; 
Burgess  v.  Moxon,  2  Jur.  N.  S.  1059. 

In  Russel  v.  Russely  it  was  only  decided  that  the  deeds  were  a  security  for 
P  5^r^r-i  the  sum  advanced  at  *the  time  of  the  deposit.  The  rule,  however, 
has  been  enlarged,  and  the  security  been  held  to  extend  to  subsequent 
advances^  upon  proof  of  an  agreement  that  the  deposit  was  originally  made  as 
a  security  as  well  for  the  first  as  for  any  subsequent  advance,  or  upon  proof 
that  any  subsequent  advance  was  made  upon  the  understanding  that  the  deeds 
were  to  be  a  security  for  it;  (^Ex  parte  Langston,  17  Ves.  227;  Ex  parte  Whit- 
bread,  19  Yes.  209 ;  Ex  parte  Kensington,  2  V.  &  B.  79 ;  Ex  parte  Nettle- 
sliip,  re  Burkill,  2  M.  D.  &  De  G.  124 ;  Ede  v.  Knowles,  2  Y.  &  C.  C.  C.  172  ; 
Baynard  v.  Woolley,  20  Beav.  683,  586 ;)  for  Lord  Eldon  said,  that  this  dis- 
tinction appeared  to  him  to  be  too  thin,  that  you  should  not  have  the  benefit 
of  such  an  agreement,  unless  you  added  to  the  terms  of  that  agreement  the 
fact  that  the  deeds  were  put  back  into  the  hands  of  the  owner,  and  a  re-de- 
livery of  them  required ;  on  which  fact  there  is  no  doubt  that  the  deposit 
would  amount  to  an  equitable  lien  within  the  principle  of  the  cases  :  Ex  parte 
Kensington,  2  Y.  &  B.  83. 

Upon  the  same  principle,  where  money  had  been  advanced,  previous  to  the 
abolition  of  the  usury  laws,  at  £6  per  cent.,  on  a  promissory  note,  and  a  de- 
posit of  title-deeds  of  freehold  property  as  a  collateral  security,  and  afterwards 
it  was  agreed  by  parol  that  a  legal  mortgage  should  be  executed  to  secure  the 
principal,  and  interest  at  £5  per  cent.,  but  no  mortgage  was  executed,  it  was 
held  by  the  Lords  Justices,  (overruling  the  decision  of  Sir  W.  Page  Wood, 
Y.  C. ;  reported  Kay.  423,)  that  the  parol  agreement  was  sufficient  to  change 
the  illegal  into  a  legal  contract,  and  that  a  return  and  fresh  deposit  of  the 
deeds  was  not  necessary  to  take  the  second  contract  out  of  the  Statute  of 
Frauds.  <^  The  deeds,"  said  Lord  Justice  Turner,  ^' being  in  the  hands  of  the 
plaintiff,  and  there  being  a  parol  agreement  to  give  him  a  legal  mortgage,  I 
think  the  case  falls  within  the  principle  of  Ex  parte  Kensington,  (2  Y.  &  B. 
79;  2  Rose,  138,)  and  that  the  plaintiff  is  entitled  to  a  decree."  James  v. 
Rice,  5  De  G.  Mac.  &  G.  461. 

Where  an  equitable  mortgage  by  deposit  of  title-deeds   has  been  made. 
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accompanied  by  an  instrument  which  by  mistake  has  been  drawn  up  in  such  a 
manner  as  to  be  illegal,  as,  for  instance,  void  for  usury  when  the  laws  against 
usury  were  in  force,  the  Court,  on  being  satisfied  of  the  error,  will  reform  the 
instrument  so  that  effect  may  be  given  to  the  equitable  deposit :  Hodgkinson 
V.  Wyatty  9  Beav.  566. 

In  Ashton  v.  Dalton,  2  Coll.  565,  a  debtor  had  deposited  his  title-deeds 
with  his  creditor  until  such  time  as  his  account  should  not  exceed  £100,  at 
which  time  they  were  to  be  restored  to  him.  The  debtor  died  indebted  to  the 
creditor  in  £274.  It  was  held  by  Sir  J.  *L.  Knight  Bruce,  Y.  C,  rn^f^Acn 
that  the  deeds  so  deposited  were  a  security  for  the  whole  £274.  -' 

Where  there  has  been  a  deposit  of  title-deeds  for  the  purpose  of  preparing  a 
legal  mortgage,  the  question  has  arisen,  whether  that  constitutes  a  good  equi- 
table mortgage.  In  Brander  v.  Boles,  Pre.  in  Ch.  375,  it  was  decided  that 
it  did  not ;  but  the  reporter  states  that  no  reason  was  given  for  the  decree. 
Lord  Hardwicke  was  of  the  same  opinion,  in  Brissick  v.  Manners,  9  Mod.  284. 
So,  also,  in  Ex  parte  Bulteel,  2  Cox,  243,  where  A.  being  indebted  to  B.  & 
Co.,  bankers,  they  pressed  for  a  real  security,  which  A.  agreed  to  give,  and 
sent  the  title-deeds  to  the  bankers,  who  delivered  them  to  an  attorney,  with 
instructions  to  prepare  a  security,  but  before  it  was  executed  A.  became  bank- 
rupt. Lord  Thurlow,  C,  observed,  that  the  case  did  not  come  within  the  rule 
which  had  been  established,  that  the  deposit,  of  title-deeds  as  a  security  for 
money  should  be  taken  as  a  mortgage,  for  that  the  deeds  were  not  deposited 
expressly  as  a  pledge  for  securing  any  particular  sum,  but  were  delivered  to 
an  attorney  for  the  purpose  of  enabling  him  to  prepare  a  security,  which  was 
to  be  afterwards  executed ;  but  the  bankruptcy,  intervening,  prevented  that 
transaction  being  effected.  So,  also,  in  Norris  v.  Wilkimon,  12  Yes.  192, 
where  the  person  who  had  undertaken  to  execute  a  mortgage,  and  had  handed 
over  the  deeds  for  that  purpose,  died  before  it  could  be  prepared,  Sir  W.  Grant, 
M.  R,,  held,  that  it  was  not  an  equitable  mortgage.  "  In  all  the  cases,^'  he 
observed,  "  that  have  been  referred  to,  the  deeds  were  delivered  by  way  of  de- 
posit. Such  deposit  was,  indeed,  held  to  imply  an  obligation  to  execute  a 
legal  conveyance  whenever  it  should  be  required ;  but  the  primary  intention 
was  to  execute  an  immediate  pledge,  with  an  implied  engagement  to  do  all 
that  might  be  necessary  to  render  the  pledge  effectual  for  its  purpose.  But 
here  there  was  no  intention  to  put  the  deeds  into  pledge ;  that  was  not  the 
thing  which  any  of  the  parties  had  in  contemplation  :  all  that  is  alleged  is, 
that  the  defendant  had  undertaken  to  execute  a  mortgage  when  a  mortgage 
should  be  prepared ;  and^it  is  admitted  that  the  delivery  of  the  deeds  was  to 
be  made  only  a  step  towards  its  preparation.  Can  the  accident  of  the  death 
of  the  intended  mortgagor  give  to  such  a  delivery  an  effect  which  originally 
it  was  not  intended  to  have  V^  And  see  King  v.  Benson,  cited  6  Price,  467. 
And  Lord  Eldon  was  of  the  same  opinion,  in  Ex  parte  Hooper,  1  Mer.  7,  and 
Ex  parte  Pearse  and  Prothero,  1  Buck,  525.  On  the  other  hand.  Lord  Ken- 
yon,  in  Edge  v.  Worthington,  1  Cox,  211,  held,  that  an  agreement  to  give  a 
legal  mortgage,  with  a  deposit  of  the  title-deeds  for  the  purpose  of  preparing 
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r  *^4.71  **^®  ^^^^^  mortgage,  constituted  a  valid  equitable  mortgage.  So,  also, 
'-  -^  Lord  Eldon,  in  Fx  parte  Bruce,  1  Rose,  374,  where  he  observed 
that  the  principle  of  equitable  mortgages  was,  that  the  deposit  of  the  deeds 
was  evidence  of  the  agreement ;  but  if  they  were  deposited  for  the  express 
purpose  of  preparing  the  security  of  a  legal  mortgage,  that  was  stronger  than 
an  implied  intention.  This  case  has  been  followed  by  Lord  Gilford,  M.  R., 
in  Hockley  v.  Bantock,  1  Russ.  141  j  and  Lord  Abinger,  in  Kei/s  v.  Williams, 
3  Y.  &  C.  Exch.  Ca.  62,  observes,  that  if  it  were  necessary  to  decide  the  spe- 
cific point,  he  should  say,  that  an  agreement  to  grant  a  mortgage  for  money 
already  advanced,  and  a  deposit  of  deeds  for  the  purpose  of  preparing  a  mort- 
gage, is,  in  itself,  an  equitable  mortgage  by  deposit ;  but  in  that  case  the  de- 
posit was  evidently  made  as  a  present  security,  as  well  as  with  a  view  of  pre- 
paring a  future  mortgage.  Lord  Eldon's  opinions,  in  Ex  parte  Hooper,  1 
Mer.  7,  and  Hx  parte  Hearse  and  Hrothero,  1  Buck,  527,  cannot  be  recon- 
ciled with  his  decision  in  Ex  parte  Bruce;  but  it  will  be  observed,  that 
neither  the  last-mentioned  case,  nor  Edge  v.  Worthington,  was  cited  in  those 
cases.  Upon  the  whole,  taking  into  consideration  that  Brander  v.  Boles,  and 
Brisich  v.  Manners,  were  decided  before  Russel  v.  Russel,  and  that  Edge  v. 
Worthington,  was  neither  in  print,  nor  noticed,  when  Nbrris  v.  Wilkinson 
was  argued  before  Sir  W.  Grant,  M.  R.,  we  may  arrive  at  the  conclusion,  that 
the  balance  of  authority  is  in  favor  of  the  proposition,  that  a  delivery  of  deeds 
for  the  purpose  of  preparing  a  legal  mortgage  constitutes,  in  fact,  a  valid  equi- 
table mortgage.     See  also  James  v.  Rice,  5  De  G.  Mac.  &  G.  461. 

Although  a  mere  deposit  of  deeds,  without  any  express  agreement  either  by 
parol  or  in  writing,  constitutes  a  valid  equitable  mortgage,  yet,  if  the  circum- 
stances under  which  they  are  left  are  such  as  raise  an  inference  that  a  deposit 
was  not  intended,  the  same  result  does  not  follow ;  as,  for  instance,  where 
title-deeds  were  left  in  the  counting-house  of  a  banker,  after  he  had  refused  to 
advance  money  on  them,  it  was  held  that  no  valid  equitable  mortgage  was 
created ;  Lucas  v.  Darrein,  7  Taunt.  278  ;  1  J.  B.  Moore,  29. 

Where  there  is  a  statement  or  memorandum  in  writing  of  the  circumstances 
under  which  the  deposit  was  made,  parol  evidence  is  not  admissible  to  con- 
tradict it,  (Ex  parte  Coomhe,  17  Ves.  369  ;  and  see  Baynard  v.  Woolley,  20 
Beav.  583 ;)  but  it  is  admissible  to  extend  a  lien  evidenced  by  a  memorandum 
in  writing.  See  Ex  parte  Kensington,  2  Y.  &  B.  79,  and  Ex  parte  NettlesMp, 
2  M.  D.  &  De  G.  124,  where  Sir  John  Cross  held,  that  an  agreement  in  writ- 
r*5481  ^°^'  accompanying  the  deposit  of  title-deeds,  to  secure  a  specific  '''sum, 
might  be  extended  as  a  security  beyond  that  sum  by  a  subsequent 
verbal  agreement. 

And  where  the  agreement,  in  consequence  of  being  unstamped,  is  inadmis- 
sible as  evidence,  other  parol  evidence  may  be  given,  in  order  to  establish  the 
equitable  mortgage  :  Hiern  v.  Mill,  13  Yes.  114. 

A  parol  agreement  to  deposit  title-deeds  for  a  sum  of  money  advanced  does 
not,  without  an  actual  deposit,  constitute  a  good  equitable  mortgage :  Ex  parte 
Coomhe,  re  Beavan,  4  Madd.  249.  However,  in  Ex  parte  Farley,  1  M.  D.  & 
De  G.  683,  where  deeds  relating  to  a  trust  estate  were  deposited  for  safe  cus- 
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tody  with  a  banking  firm,  a  partner  in  which  was  one  of  the  trustees,  the  firm 
made  advances  to  one  of  the  cestuis  que  trust,  on  a  parol  agreement  for  a  lien 
on  his  share,  and  the  cestui  que  trust  promised  by  letter,  that,  as  soon  as  a 
partition  could  be  effected  of  the  property,  he  would  give  the  firm  a  security 
for  the  full  amount  of  the  account ;  and  some  time  afterwards,  the  partition 
having  taken  place,  he  signed  a  memorandum,  stating  that  he  had  deposited 
the  deeds  therein  described  as  a  collateral  security  for  any  advance  which  the 
firm  might  make  on  his  account ;  but  the  deed  of  partition  was  not  deposited. 
It  was  nevertheless  held,  thai.the  firm  were  equitable  mortgagees  of  the  estates 
taken  in  partition,  and  that  the  security  extended  to  past  as  well  as  future 
advances. 

Formerly,  the  memorandum  of  deposit  of  deeds  to  secure  an  annuity  re- 
quired enrolment,  under  53  Greo.  3,  c.  141,  and  3  Geo.  4,  c.  92,  {Ex  parte 
Miller  J  3  De  Gr.  &  Sm.  553 ;)  but  those  Acts,  which  were  passed  in  order  to 
prevent  evasion  of  the  usury  laws,  were,  upon  the  abolition  of  those  laws,  re- 
pealed, (17  &  18  Vict.  c.  90,)  so  that  enrolment  in  such  cases  is  not  now  ne- 
cessary ;  but  by  a  subsequent  Act  (18  &  19  Vict.  c.  15,  s.  12,)  registration  in 
the  Common  Pleas,  as  against  purchasers,  mortgagees,  and  creditors,  is  requi- 
site. 

A  deposit  of  deeds  with  the  wife  of  the  depositor,  to  be  kept  by  her  for  the 
creditor,  was  held  by  Lord  Eldon,  C,  not  to  constitute  a  valid  equitable  mort- 
gage :  Ex  parte  Coming,  9  Ves.  115,  where  his  Lordship  observed,  "No 
case  has  gone  the  length,  though  I  do  not  see  the  reason,  that,  if  the  deposit 
is  in  the  hands  of  a  person  who  could  fairly  be  called  a  third  person,  abstracted 
from  both,  that  can  be  considered  a  deposit  for  the  creditor,  provided  that  is 
proved  to  be  the  intention.  But  it  is  very  delicate  when  the  deposit  remains 
in  the  hands  of  the  mortgagor  himself ;  and  I  doubt  much  whether  a  mere 
memorandum,  kept  in  his  own  possession,  and  not  parted  with  to  the  man  in 
whose  favor  it  is  expressed,  would  take  it  out  of  the  statute.  It  is  very  nearly 
*the  same  where  the  deeds  are  put  into  the  hands  of  the  wife  of  the  p  ii^^a(\-\ 
mortgagor,  to  keep  them  as  between  her  husband  and  the  creditor.^'    ^ 

In  the  recent  case  of  Ferris  v.  Mullins,  (2  Sm.  &  Giff.  378,)  the  secretary 
of  a  banking  company  had  a  credit  account  with  the  bank  to  the  extent  of 
£3000,  secured  by  a  memorandum  specifying  certain  securities  deposited  by 
way  of  equitable  mortgage.  On  his  dying  indebted  to  the  bank  in  £4000, 
there  were  found  in  his  office  in  the  banking-house  the  securities  mentioned 
in  the  memorandum,  with  others  tied  in  a  bundle  and  endorsed  and  labelled 
as  securities,  together  with  securities  kept  by  him  for  the  bank.  It  was  held 
by  Sin  John  Stuart,  V.  C,  that  the  bank  had  a  good  equitable  mortgage  on 
all  the  securities  in  the  bundle. 

Where  a  deposit  of  deeds  has  been  made  with  a  firm,  if  it  is  the  intention 
of  the  parties  that  the  deposit  should  be  for  the  benefit  of  any  future  members 
of  a  firm,  it  is  necessary  that  such  intention  should  either  be  expressly  stated 
in  the  memorandum  made  on  the  deposit,  or  be  proved  by  parol  evidence,  (^Ex 
parte  Kensington,  2  V.  &  B.  79,  83 ;) — but  dealings  with  the  new  firm  may 
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afford  sufficient  evideoce  of  a  new  agreement  with  thera,  so  as  to  give  them  the 
benefit  of  the  deposit:  Ex  parte  Oakes,  re  Worters,  2  M.  D.  &  De  G.  234. 

If  there  is  a  contest  upon  the  question,  as  to  whether  money  was  advanced 
upon  the  deposit  of  deeds  or  not,  the  Court  will  decide  it,  even  upon  a  claim, 
where  there  is  a  clear  preponderance  on  one  side ;  Smith  v.  Constantj  4  De  Gr. 
&  Sm.  213. 

Another  question  sometimes  arises,  which  in  Ex  parte  Wetherelly  (11  Ves. 
898,)  Lord  Eldon  said,  had  never  been  decided,  viz.  how  far  it  is  necessary  to 
deliver  all  the  title-deeds  relating  to  an  estate.  In  Ex  parte  Pearse  and  Pro- 
thero,  1  Buck,  525,  where  A.  agreed  with  B.  to  execute  a  mortgage  of  certain 
premises  for  the  security  of  a  debt,  and  he  sent,  in  order  that  B.  might  pre- 
pare the  mortgage,  all  the  title-deeds,  except  the  immediate  conveyance  to 
himself,  A.  being  also  indebted  to  C,  took  that  conveyance  and  deposited  it 
with  C.  as  a  security  for  his  debt,  ac  the  same  time  promising  to  send  him  the 
remainder  of  the  title-deeds.  Lord  Eldon  said  the  question  was,  whether 
these  two  creditors  were  to  be  considered  as  equitable  mortgagees,  by  force  of 
their  respective  deposits  ?  and  if  they  were,  which  of  them  was  to  have  the 
preference  ?  Suppose  the  deeds  had  been  divided  amongst  twenty  different 
creditors,  would  each  of  them  have  been  equitable  mortgagees,  or  could  they 
altogether  have  formed  one  mortgagee  ?  The  case  having  been  again  argued, 
his  Lordship  was  of  opinion,  after  a  great  deal  of  consideration,  that  neither  of 
them  had  an  equitable  *mortgage.  "  How  far  the  assignees,''  he  said, 
L  -^  "  can  get  the  deeds  from  them,  is  another  matter.     It  is  enough  to 

say,  that  it  was  not  the  intention  of  the  one,  that  he  should  have  a  mortgage 
till  an  actual  one  was  executed  to  him,  and  that  the  other  was  not  to  have  an 
equitable  mortgage  till  he  got  possession  of  the  whole  of  the  deeds." 

But  it  is  clear  now  that  an  equitable  mortgage  may  be  created  by  a  deposit 
of  part  of  the  title-deeds  only  :  thus,  in  Ex  parte  Chippendale,  (1  Deac.  67  ; 
S.  C,  2  M.  &  A.  299,)  where,  upon  the  petition  of  an  equitable  mortgagee 
for  the  usual  order  for  sale,  it  appeared  that  the  bankrupts  had  deposited  one 
of  their  title-deeds  (a  conveyance  to  trustees  in  trust  for  themselves)  with  the 
petitioner,  by  way  of  equitable  mortgage,  leaving  the  other  deeds  in  the  hands 
of  their  solicitors,  but  not  with  any  intent  to  give  the  latter  any  equitable 
mortgage,  nor  did  they  claim  any.  The  Court  said,  this  was  not  the  case  of 
splitting  the  deeds,  as  in  Ex  parte  Pearse,  where  the  bankrupt  intended  to 
give  two  securities  to  different  creditors,  and  that  the  whole  right  of  the  bank- 
rupts to  this  property  was  under  the  conveyance  to  themselves,  under  which 
they  derived  a  new  title,  and  which  conveyance  was  actually  deposited  with 
the  petitioners.  The  question  was,  whether  what  was  done  in  the  case  was 
not  evidence  of  an  agreement  on  the  part  of  the  bankrupts  to  give  the  peti- 
tioners a  mortgage  on  their  estate ;  and  that  there  was  nothing  there  to  coun- 
teract the  evidence  of  the  intention  of  the  bankrupt  to  do  so — an  intention 
which  was  sufficiently  apparent,  by  the  deposit  of  the  principal  conveyance 
with  the  petitioners  :  and  that  the  retention  of  the  other  deeds  by  the  solicitors 
must  be  considered  as  for  the  benefit  of  those  who  might  become  legally  or 
equitably  interested  in  the  property.     See,  also,  Whithread  v.  Jordan,  1  Y.  & 
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C.  Excli.  Ca.  303  ;  and  Lacon  v.  Allen,  3  Drew.  579,  where  Sir  R.  T.  Kin- 
dersley,  Y.  C,  held,  that  a  deposit  of  a  part  of  the  title-deeds  created  a  valid 
equitable  mortgage.  '*  The  question,"  said  his  Honor,  "  is,  whether  it  is  ne- 
cessary that  every  title-deed  should  be  deposited  ?  Suppose  the  owner  has 
lost  an  important  deed,  could  he  not  deposit  the  rest  ?  In  such  case  we  must 
judge  whether  the  instruments  deposited  are  material  parts  of  the  title ;  and,  if 
they  are,  it  is  not  sufficient  to  say  there  are  other  deeds  material,  or  even  more 
material,  if  there  is  sufficient  evidence  to  show  that  the  deposit  was  made  for 
the  purpose  of  creating  a  mortgage.'' 

The  question,  however,  may  arise,  when  part  of  the  deeds  are  deposited  with 
one  person  and  afterwards  another  part  with  another  person,  which  of  them  is 
entitled  to  priority  ?  And  it  seems,  that  when  a  valid  equitable  mort-  ^  ^r  r -i  -i 
gage  *has  been  created  by  the  first  deposit,  and  there  has  been  no  con-  L  ^ 

duct  on  the  part  of  the  person  claiming  in  respect  of  it,  to  give  a  better  equity 
to  the  person  claiming  under  the  second  deposit,  the  ordinary  rule,  qui  prior 
est  tempore  potior  est  Jure,  will  be  applicable.  Thus,  in  Roberts  v.  Croft,  (5 
W.  R.  773,)  Roberts,  a  solicitor,  deposited  with  Miss  Willes,  who  was  his 
client,  to  secure  an  advance  of  money,  a  series  of  deeds  relating  to  property, 
not  showing  any  title  to  it  in  himself,  and  not  including  two  subsequent  deeds 
by  which  it  was  conveyed  to  himself.  He  afterwards  deposited  those  two 
deeds,  which  recited  some  of  the  former  deeds;  with  Messrs.  Bult,  to  secure  an 
advance  from  them,  which  they  made,  without  notice  of  the  former  transaction. 
Sir  J.  Romilly,  M.  R.,  held,  that  the  first  equitable  mortgagee  was  entitled  to 
priority.  "Both  charges,"  said  his  Honor,  "being  good,  the  first  in  time 
must  have  priority,  unless  there  are  some  circumstances  requiring  it  to  be 
postponed,  and  this  is  consistent  with  the  judgment  in  RiceY,  Rice,  (2  Drew. 
73.)  I  think  it  quite  impossible  to  hold  that  every  equitable  mortgage  is 
bad,  unless  the  deeds  deposited  show  a  good  title  in  the  depositor.  If  it 
appears  that  the  deeds  are  taken  bona  fide  as  being  the  title-deeds  of  the  pro- 
perty to  be  charged,  and  they  do  relate  to  that  property,  the  transaction  creates 
a  good  equitable  mortgage;  and  if  I  held  otherwise,  I  should  have  to  deter- 
mine whether  a  good  marketable  title  was  shown,  an  inquiry  which  the  Court 
cannot  go  into  in  such  cases.  I  am  of  opinion,  therefore,  that  the  fact  that 
the  deeds  showed  no  title  in  the  depositor,  does  not  disentitle  Miss  Willes  to 
her  equitable  mortgage.  Then,  as  to  the  circumstances  relied  on  to  postpone 
her  :  no  fraud  is  alleged ;  nor  is  there  any  sufficient  negligence.  The  only 
fact  is,  that  she  did  not  inquire  for  the  subsequent  deeds.  I  agree  that  she 
must  be  treated  exactly  as  if  she  had  employed  a  solicitor.  But  if  she  did  not 
make  that  inquiry,  what  inquiries  did.  Messrs.  Bult  make  ?  They  had  deeds 
reciting  several  prior  deeds  from  1768  to  1826.  Neither  Messrs.  Bult  nor 
Miss  Willes  asked  if  they  had  got  all  the  deeds  relating  to  the  property;  there 
is,  therefore,  no  ground  for  postponing  Miss  Willes  on  account  of  negligence ; 
and  being  first  in  point  of  time,  her  charge  must  have  priority."  See  Jonci 
V.  Williams,  5  W.  R.  540. 

A  deposit  of  deeds,  relating  to  part  of  an  estate,  with  a  representation  that 
they  relate  to  the  whole,  will  not  create  an  equitable  mortgage  over  the  whole 
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of  the  property,  but  merely  over  that  part  actually  comprised  in  the  deeds  so 
deposited,  (Jones  v.  Williams,  5  W.  11.  776 ;)  but  the  depositor  might  be 
compelled  to  make  his  representation  good.     ^'If  a  deposit  *of  the 
L  J  deeds  of  Blackacre  is  made,  with  an  assurance  that  they  relate  to 

Whiteacre,  that  will  not  create  a  charge  on  Whiteacre  as  against  a  third  party 
with  whom  the  deeds  of  Whiteacre  may  be  deposited,  although  the  depositor 
himself  might  be  compelled  to  make  his  representation  good.^'  Per  Sir  John 
Romilly,  M.  R.,  in  Roberts  v.  Croft,  5  W.  R.  774. 

As  against  whom  a  Deposit  of  Title-Deeds  is  good7\ — A  partial  owner,  as 
tenant  for  life,  can  only  affect  his  own  interest  by  a  deposit  of  the  title-deeds  : 
Williams  v.  Medlicot,  6  Price,  495;   Turner  v.  Letts,  20  Beav.  185. 

Where  a  deposit  of  deeds  relating  to  copyholds,  was  made  to  secure  a  sum 
of  money  advanced  to  one  of  two  tenants  in  common  in  tail,  with  cross  re- 
mainders between  them,  who,  at  the  same  time,  signed  a  memorandum  stating 
this  and  also  "  that  he  engaged  to  make  a  surrender  of  his  interest  when  re- 
quired.^' And  the  other  tenant  in  common  signed  a  memorandum  as  follows  : 
''I  join  in  the  deposit.''  It  was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that 
the  debt  was  only  a  charge  upon  the  moiety  belonging  to  the  one  to  whom  the 
money  was  advanced,  although  by  the  death  of  the  other  he  had  become 
entitled  to  the  whole  property  :  Pryce  v.  Bury,  2  Drew.  11. 

A  delivery  over  of  the  title-deeds  by  a  legal  mortgagee,  or  by  a  depositary, 
to  a  third  person,  will  operate  in  equity  as  a  transfer  of  the  mortgage :  but 
the  original  depositor  will  be  entitled  to  the  deeds,  upon  payment  of  the  sum 
to  secure  which  they  were  originally  deposited,  although  a  larger  sum  may  be 
due  to  the  sub-depositary:  Wallwyn  v.  Assignees  of  Shepheard^  4  Yes.  119  ; 
Ex  parte  Smith,  2  Deac.  &  C.  271;  1  V.  &  B.  518.  In  Ex  parte  Tuffnell, 
re  Watts,  (4  Deac.  &  C.  29;  1  M.  &  A.  620,)  where  a  bankrupt,  having  a 
mortgage  term,  deposited  the  mortgage-deed  with  a  person,  by  way  of  equi- 
table mortgage,  and  afterwards  purchased  the  equity  of  redemption,  it  was 
held,  that  the  assignees  had  a  right  to  a  re-delivery  of  the  mortgage-deed,  on 
satisfying  the  lien,  of  the  equitable  mortgagee ;  if  they  did  not  do  so,  the 
whole  of  the  bankrupt's  interest  in  the  property  was  to  be  sold,  and  the 
assignees  were  to  join  in  the  conveyance  to  the  purchaser. 

A  deposit  of  deeds  is  good  as  against  the  Crown,  if  made  before  the  deposi- 
tor became  a  debtor  to  the  Crown,  by  record  or  specialty  :  Casberd  v.  Ward, 
6  Price,  411;  S.  C,  Dan.  239. 

So  also,  a  deposit,  as  in  the  principal  case,  is  valid  as  against  the  creditors 

of  a  bankrupt,  unless  it  was  made  so  near  the  bankruptcy  in  point  of  time, 

that,  not  being  given  under  pressure,  it  may  be  held  a  fraudulent  preference;  in 

which  case  the  depositary  will,  upon  a  petition,  be  ordered  to  *deliver 

[    oodj  ^p  ^^  deeds:  Ex  parte  Ainsworik,  re  Qoren,  3  M.  &  A.  457. 

It  may  be  considered  now  as  finally  decided,  notwithstanding  the  stat.  1  & 
2  Vict.  c.  110,  which  gives  to  a  judgment  the  effect  of  an  equitable  charge 
upon  the  land  of  the  debtor,  that  an  equitable  mortgagee,  by  deposit  of  title- 
deeds,  retains  his  right  in  equity  to  enforce  his  security  against  the  title  of  a 
creditor  under  a  subsequent  judgment,  although  the  latter  may  have  acquired 
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the  legal  seisin  and  possession  of  the  land  under  an  elegit,  without  notice  of 
the  equitable  mortgage  :  WhitwortTi  v.  Gangain,  3  Hare,  416,  affirmed  by  Lord 
Lyndhurst,  C,  1  Ph.  728 ;  Ahhott  v.  Stratton,  9  Ir.  Eq.  Rep.  233  j  Anderson 
V.  Kemshead,  16  Beav.  329,  344 ;  Batteshy  v.  Romany  2  Ir.  Ch.  Rep.  232. 

An  equitable  mortgagee,  by  deposit  of  title-deeds,  will  be  entitled  to  pri- 
ority over  a  subsequent  legal  mortgagee,  who  advanced  his  money  with  notice 
of  the  deposit.  See  Birch  v.  EUames,  2  Anst.  427,  and  Hiern  v.  Mill,  13  Ves. 
114,  where  it  was  decided,  that  notice  will  be  imputed  to  a  subsequent  pur- 
chaser or  mortgagee,  if  he  knew  that  the  title-deeds  had  been  put  by  the 
owner  into  the  possession  of  another :  Dryden  v.  Frost,  3  My.  &  Cr.  670 ;  and 
see  Jones  v.  Williams^  5  W.  R.  540. 

With  reference  to  the  question  when  notice  will  be  imputed  to  a  legal  mort- 
gagee, so  as  to  postpone  him  to  a  prior  equitable  mortgagee  having  the  title- 
deeds,  the  following  summary  of  the  law  has  been  laid  down  by  Sir  George 
Turner,  V.  C. :  "  That  a  legal  mortgagee  is  not  to  be  postponed  to  a  prior  equi- 
table one,  upon  the  ground  of  his  not  having  got  in  the  title-deeds,  unless 
there  be  fraud,  or  gross  and  wilful  negligence  on  his  part;  that  the  Court  will 
not  impute  fraud  or  gross  or  wilful  negligence  to  the  mortgagee,  if  he  has 
bona  fide  inquired  for  the  deeds,  and  a  reasonable  excuse  has  been  given  for 
the  non-delivery  of  them ;  but  that  the  Court  will  impute  fraud,  or  gross  and 
wilful  negligence  to  the  mortgagee,  if  he  oraits  all  inquiry  as  to  the  deeds. 
And  I  think  there  is  much  principle  both  in  the  rule  and  the  distinctions 
upon  it.  When  this  Court  is  called  upon  to  postpone  a  legal  mortgagee,  its 
powers  are  invoked  to  take  away  a  legal  right ;  and  I  see  no  ground  which  can 
justify  it  in  doing  so,  except  fraud  or  gross  and  wilful  negligence,  which  in 
the  eye  of  this  Court  amounts  to  fraud ;  and  I  think  that  in  transactions  of 
sale  and  mortgage  of  estates,  if  there  be  no  inquiry  as  to  the  title-deeds  which 
constitute  the  sole  evidence  of  the  title  to  such  property,  the  Court  is  justified 
in  assuming  that  the  purchaser  or  mortgagee  has  abstained  from  making  the 
inquiry,  from  a  suspicion  that  his  title  would  be  affected  if  it  was  made,  and 
is  therefore  bound  to  impute  to  him  *the  knowledge  which  the  in- 
quiry, if  made,  would  have  imparted.  But  I  think  if  a  bona  fide  in-  ^  J 
quiry  is  made,  and  a  reasonable  excuse  given,  there  is  no  ground  for  imputing 
the  suspicion,  or  the  notice  which  is  consequent  upon  it:^'  Hewitt  t.  Loose, 
more,  9  Hare,  458 ;  and  see  notes  to  Le  Neve  v.  Le  Neve,  L.  Cas.  Eq.  vol.  ii. 

Where,  however,  the  solicitor  of  the  depositor  has  the  deeds  as  equitable 
mortgagee,  a  subsequent  purchaser  having  notice  merely  of  the  fact  that  the 
deeds  are  in  the  possession  of  the  solicitor,  will  not  be  considered  to  have 
noticp  of  the  equitable  mortgage,  because  it  is  the  usual  course  of  affairs  that 
a  solicitor  should  have  his  client's  deeds.  A  solicitor,  therefore,  upon  his 
becoming  equitable  mortgagee,  should  in  order  to  affect  third  parties  give  ex- 
press notice  to  them  :  see  Bozon  v.  Williams,  3  Y.  &  J.  150. 

An  equitable  mortgagee  who  parts  with  the  title-deeds,  and  so  enables  the 
depositor  to  make  another  equitable  mortgage,  may  be  postponed  to  such 
second  equitable  mortgagee,  by  reason  of  his  laches  in  not  getting  back  the 
deeds.     See  Waldron  v.  JSloper,  1  Drew.  193 ;  there  Sloper  in  1834,  made  an 
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equitable  mortgage  by  deposit  of  title-deeds  to  Matthews.  In  January,  1840, 
Matthews  deposited  these  deeds  with  Waldron,  the  plaintiff,  by  way  of  equit- 
able mortgage.  In  April,  1842,  Matthews  applied  to  the  plaintiff  for  the  loan 
of  the  deeds,  telling  him  he  wanted  them  to  enable  a  purchase  to  be  completed, 
and  promising  to  return  them  forthwith.  He  did  not  return  them,  and  the 
plaintiff  never  applied  to  have  the  deeds  back  for  more  than  four  years.  In 
May,  1843,  Matthews  deposited  the  deeds,  byway  of  mortgage,  with  Pinckney. 
It  was  held  by  Sir  R.  T.  Kindersley,  V.  C,  that  Pinckney  was  entitled  to 
priority  over  the  plaintiff.  ^*  It  is  an  elementary  principle,''  said  his  Honor,^ 
*'  that  a  party  coming  into  equity  in  such  a  case,  is  bound  to  show  that  he  has 
not  been  guilty  of  such  a  degree  of  neglect  as  to  enable  another  party  so  to 
deal  with  that  which  was  the  plaintiff's  right,  as  to  induce  an  innocent  party 
to  assume  that  he  was  dealing  with  his  own.  If,  here,  ordinary  diligence  had 
been  used  by  the  plaintiff,  if,  instead  of  resting  satisfied  with  the  excuses  of 
Matthews,  he  had  insisted  on  the  deed  being  returned,  not  in  one  or  two 
months,  but  even  in  nine  or  twelve  months,  even  then,  in  the  events  that 
have  happened,  Matthews  could  not  have  committed  the  fraud.  But  Mat- 
thews having  committed  the  fraud  in  1843,  in  consequence  of  the  neglect  of 
the  plaintiff  from  then  to  December,  1846,  Pinckney  was  induced  to  go  on 
making  advances  to  Matthews  on  the  faith  of  his  possession  of  the  deed.  If 
ever  there  was  a  case  in  which,  as  between  two  innocent  parties,  that 
L  -1  *one  must  suffer  who  has  permitted  the  fraud  to  be  committed,  it  is 

this  case ;  and  I  am  of  opinion  that  the  plaintiff,  who  by  his  great  neglect  put 
it  in  the  power  of  Matthews  to  commit  the  fraud,  has  no  right  to  come  and 
ask  equity  to  interfere." 

But  an  equitable  mortgagee  will  not  be  entitled  to  priority  if  the  purchaser 
or  legal  mortgagee  had  no  notice ;  for,  the  equities  being  equal,  the  law  must 
prevail :  Plumb  v.  Fluitt,  2  Anst.  432. 

An  equitable  mortgagee,  who  advanced  his  money  bona  fide,  may  protect 
his  equitable  estate  and  gain  priority,  by  obtaining  the  legal  estate  from  his 
debtor,  even  in  contemplation  of  his  bankruptcy.  "  So  much,"  observes  Lord 
Eldon,  "  is  the  equitable  title  from  the  possession  of  the  deeds  recognized,  even 
at  law,  that  if  a  man,  having  made  the  deposit  previously,  makes  a  title  accord- 
ingly only  two  minutes  before  he  absconds,  it  is  a  legal  title,  and  cannot  be 
impeached ;  for,  though  the  legal  act  was  done  in  contemplation  of  bankruptcy, 
it  is  protected  by  the  previous  equitable  title  being  only  effect  given  to  a  title 
created  not  in  contemplation  of  bankruptcy,  and,  except  in  form,  complete  by 
the  deposit." — Per  Lord  Eldon,  in  Hiern  v.  Mill,  13  Ves.  122;  see  also  Bay- 
nard  v.  Woolley,  20  Beav.  583. 

An  equitable  mortgagee  by  deposit  of  title-deeds,  is  entitled  to  preference 
over  the  lien  of  a  vendor  who  conveyed  the  estate  without  receiving  his  pur- 
chase-money when  the  receipt  for  it  is  endorsed  on  the  conveyance,  which  is 
with  the  other  title-deeds,  delivered  to  the  purchaser;  because  the  equity  of 
the  mortgagee,  being  better  than  that  of  the  vendor,  who  by  his  negligence 
enabled  the  purchaser  to  deal  with  the  estate,  ought  to  prevail  over  mere 
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priority  in  point  of  time.     See  Rice  v.  Rice,  2  Drew.  73,  and  the  authorities 
cited  in  Yice-Chancellor  Kindersley's  elaborate  judgment.     See  ante,  p.  268. 

Where  a  trustee  deposits  title-deeds  in  breach  of  trust,  it  is  immaterial 
whether  the  depositary  has  notice  of  the  trust  or  not;  because  he  takes  only 
an  equitable  interest,  which  must  yield  to  the  prior  equity  of  the  cestui  que 
trust :  Manningford  v.  Toleman,  1  Coll.  670. 

An  equitable  mortgagee  being  a  purchaser  for  valuable  consideration  pro 
tanto,  his  charge  will,  under  the  27  Eliz.  c.  4,  be  effectual  against  a  prior  volun- 
tary settlement:  Ede  v.  Knowles,  2  Y.  &  C.  C.  C.  172;  Lister  v.  Turner,  5 
Hare,  281. 

Privileges  and^  Remedies  of  Equitahle  Mortgagee."] — A  mere  depositary  of 
a  lease  cannot  be  compelled  to  take  a  legal  assignment  so  as  to  enable  the  lessor 
to  sue  him  at  law  on  the  covenants  in  the  lease,  nor  is  he  liable  to  them  until 
he  has  made  himself  legal  assignee,  (Moores  v.  Choat,  8  Sim.  508,  r^ccp-i 
*and  cases  there  cited;  and  Robinson  v.  Roslier,  1  Y.  &  C.  C.  C.  7; 
Moore  v.  Greg,  2  De  Gr.  &  Sm.  304 ;  2  Ph.  717,  overruling  Lucas  v.  Comer- 
ford,  1  Yes.  jun.  235;  and  Flight  v.  Bentley,  7  Sim.  149;) — nor  will  the  case 
be  altered  by  his  having  entered  into  possession  of  the  premises  and  paid  the 
rent:  see  Moore  v.  Greg,  2  De  Gr.  &  Sm.  304;  2  Ph.  717,  in  which  case  it 
was  argued,  upon  appeal  before  Lord  Cottenham,  C,  that,  as  the  depositary 
had  been  in  possession,  and  had  paid  rent  dike  from  the  party  from  whom  he 
had  taken  the  deposit,  he  was  liable  to  the  covenants,  and  was  bound  to  take 
an  assignment ;  but  his  Lordship  held,  that  the  depositary  was  not  liable  to 
the  covenants  entered  into  by  the  lessee.  ^'  One  thing,''  he  said,  "is  certain, 
that  if  this  Court  were  to  administer  such  relief,  it  would  effectually  prevent 
anybody  from  ever  hereafter  taking  a  deposit  of  a  lease  as  a  security  for  a  sum 
of  money ;  for  no  man  in  his  senses  would  take  a  deposit  of  a  lease  if  he  were 
thereby  to  render  himself  liable  to  the  covenants  of  the  lease.  ...  A  lessee 
is  liable  to  distress  from  his  landlord,  and,  the  goods  being  distrained,  some 
other  person,  from  interested  motives  or  motives  of  friendship,  comes  in  and 
pays  the  demand  of  the  landlord,  taking  no  assignment,  nor  any  security  be- 
yond what  he  had  before.  That,  of  course,  cannot  make  him  liable  to  any  of 
the  covenants  in  the  lease.  He  pays  the  money  for  or  on  behalf  of  the  party 
who  owed  it.  Well,  then,  does  his  being  in  possession  make  him  liable  ?  If 
that  were  so,  there  would  be  an  end  of  the  distinction  between  an  assignment 
of  a  lease  and  an  underlease.  Taking  an  underlease  does  not  render  you  liable 
to  all  the  covenants  in  the  original  lease,  but  taking  an  assignment  does;  which 
shows  that  the  effect  of  possession  depends  upon  the  title  under  which  it  is 
takcH,  and  that  mere  possession  not  taken  under  a  title  can  go  for  nothing. 
There  are  three  things  which  are  alleged  as  constituting  the  liability :  the  being 
the  depositary,  the  having  paid  the  rent,  and  the  having  been  in  possession. 
Now,  none  of  these  things,  taken  separately,  will  make  the  party  liable  upon 
the  covenants  of  the  lease ;  and,  if  none  of  them  separately  will,  it  is  very 
difficult  by  reasoning  to  show  why  they  should  jointly  have  that  effect."  See 
also  Walters  v.  The  Northern  Coal  Mining  Company,  5  De  Gr.  Mac.  &  Gr. 
629 ;    Cox  v.  Bishop,  26  L.  J.  N.  S.,  Ch.  389 ;  3  Jur.  N.  S.  499. 
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A  proviso  making  void  a  lease  upon  an  assignment  does  not  apply  to  a  mere 
deposit  of  it:  Ex  parte  Cocks,  2  Deac.  14;  Ex  parte  Sherman,  Buck.  462; 
Ex  parte  Baglehole,  1  Rose,  432. 

An  equitable  mortgagee  by  deposit  of  a  lease  relating  to  lands  in  Ireland, 
r  *5571  ^^^^^  *'^®  lessee  has  been  evicted  for  nonpayment  of  *rent  under  the 
Irish  Ejectment  Acts,  may  file  a  bill  for  redemption  against  the  land- 
lord :   Geraglity  v.  Malone,  3  D.  &  War.  239;  1  H.  L.  Cas.  81. 

An  equitable  mortgage,  by  deposit  of  title-deeds,  is  not  within  Lord  Lough- 
borough's general  order  in  bankruptcy  of  the  8th  of  March,  1794,  (4  Bro.  C. 
C.  548 ;)  so  that  the  depositary  must  petition  for  a  sale,  and,  if  his  claim  rests 
upon  a  mere  deposit  of  the  deeds,  he  must  pay  the  costs,  {Mountford  v.  Scott, 

1  Turn.  274;  Ex  parte  Home,  1  Madd.  622;  2  Madd.  281;  Ex  parte  An- 
derson, 8  De  G.  &  Sm.  600 ;)  but,  where  there  is  a  memorandum  in  writing, 
he  will  be  entitled  to  his  costs  out  of  the  estate  :  Ex  parte  Brightens,  1 
Swanst.  3  ;  S.  C,  Buck,  149;  Ex  parte  Trew,  3  Madd.  372.  As  to  what 
is  a  suflScient  memorandum,  see  Ex  parte  Robinson,  1  Deac.  &  C.  119  ;  Ex 
parte  Thorpe,  3  M.  «&;  A.  441;  Ex  parte  Reynolds,  4  Deac.  &  C.  278;  2  M.  & 
A.  104;  Ex  parte  Emmerton,  3  Deac.  &  G.  654;  Ex  parte  Reid,  1  M.  & 
M^Arth.  114;  Ex  parte  Pigeon,  2  Deac.  &  C.  118.  It  must,  here,  however, 
be  mentioned,  that  in  Ex  parte  Moss,  (3  De  Gr.  &  Sm.  599,)  where  shares  in 
a  public  company  had  been  deposited  with  a  bank,  to  secure  money  advanced 
for  their  purchase,  without  a  written  memorandum,  it  was  held  by  Sir  J.  L. 
Knight  Bruce,  Y.  C,  upon  evidence  being  given,  that  it  was  not  the  custom 
to  have  a  memorandum  in  such  cases,  that  the  mortgagees  were  entitled  to 
their  costs.  See  also  Ex  parte  Sheppard,  2  Mont.  D.  &  D.  431.  If  the 
equity  of  redemption  has  been  mortgaged  by  the  bankrupt,  a  bill  must  be  filed  : 
Ex  parte  Topham,  1  Madd.  38. 

In  bankruptcy,  an  equitable  mortgagee  is  entitled  to  the  rents  from  the  time 
only  of  the  order  for  sale,  which  is  considered  equivalent  to  the  appointment 
of  a  receiver :  Ex  parte  Bignold,  2  M.  &  A.  16 ;  Ex  parte  Carhn,  3  M.  & 
A.  328;  2  Deac.  333;  Ex  parte  Thorpe,  3  Deac.  85;  3  M.  &  A.  441.  No- 
tice to  the  tenants  to  pay  rent  to  the  mortgagee  does  not  alter  the  rule  :  Ex 
parte  Burrell,  3  M.  &  A.  439 ;  Ex  parte  Scott,  3  M.  &  A.  592. 

If  the  equitable  mortgagor  is  not  bankrupt,  the  depositary  of  the  deeds  may 
file  a  bill  for  sale  or  foreclosure,  and  an  absolute  conveyance,  (^Parker  v.  House- 
field,  2  My.  &  K..  419 ;  and  Seton  on  Decrees,  212,  2d  ed.,  and  the  cases 
there  cited ;  and  see  Pryce  v.  Bury,  2  Drew.  11 ;  Malone  r.  Geraghty,  3  D.  & 
W.  246 ;)  and  six  months  will  be  allowed  for  redemption  :  Parker  v.  House- 
field,  2  My.  &  K.  419  ;  Meller  v.  Woods,  1  Kee.  16,  overruling  Pain  v.  Smith, 

2  My.  k  K.  417. 

A  decree  for  foreclosure  against  an  infant,  notwithstanding  it  is  enacted  that 
the  parol  shall  not  demur,  (11  Geo.  4,  &  1  Will.  4,  c.  47,  ss.  10  and  11,)  must 
give  him  a  day  to  show  cause  against  the  decree  after  he  attains  twenty-one, 
r*5581  *(^^^*^^  "^'  C'arver,  3  My.  &  Cr.  157;  Scholfield  v.  Hea field,  7  Sim. 
669 ;)  but  a  decree  for  sale  against  an  infant  will  be  immediate  if  it 
appears  that  such  sale  will  be  beneficial^  and  no  day  will  be  given  him  :  Red- 
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shaw  V.  NewhoUf  12  Jur.  833 ;  Scholfield  v.  Eeajleld,  7  Sim.  669 ;  and  see 
Seton  on  Decrees,  340,  2d  ed. 

On  making  an  order  of  foreclosure  absolute,  Sir  J.  Stuart,  V.  C,  refused  to 
add  a  declaration  under  the  Trustee  Act,  1850,  tliat  the  mortgagor  being  out 
of  the  jurisdiction  is  a  trustee,  in  order  to  found  upon  it  a  subsequent  applica- 
tion for  a  vesting  order,  his  Honor  observing,  that  ^'  any  such  order,  if  made, 
must  be  made  on  a  separate  application  :"  Smith  v.  Boucher^  1  Sm.  &  Gr.  72. 

An  equitable  mortgagee  may  obtain  a  receiver,  (  Curling  v.  Lord  Leycester, 
19  Ves.  633 ;  Shakel  v.  Duke  of  Marlborough,  4  Madd.  463 ;  Anderson  v.  Kem- 
shead,  16  Beav.  329.) 

Although  the  deposit  of  deeds  has  been  merely  for  the  purpose  of  securing 
a  simple  contract  debt,  the  debt  will  bear  interest  from  the  date  of  the  deposit 
and  by  reason  of  it,  though  there  be  no  express  contract  as  to  interest :  see 
Carey  v.  Doyne,  5  Ir.  Ch.  Rep.  104,  and  the  comments  there  on  Ux  parte 
Haigh,  11  Ves.  403. 

Where  the  goodwill  of  a  business,  carried  on  upon  property  included  in  an 
equitable  mortgage,  is  sold,  the  equitable  mortgagee  will  be  entitled  to  the 
proceeds,  {Chissum  v.  Dewes,  5  Russ.  29 ;)  and  fixtures,  although  they  are  not 
mentioned  in  the  memorandum,  upon  the  deposit  of  a  lease,  will  be  considered 
as  part  of  the  security,  (^Ex  parte  Tagart,  1  De  Gr.  531;  Ex  parte  Cowell,  12 
Jur.  411;  17  L.  J.,  Bank.  16;)  and  will  net  be  considered,  upon  the  bank- 
ruptcy of  the  depositor,  as  being  in  his  order  and  disposition  within  the  125th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  but  will  belong  to  the 
mortgagee  :  Ex  parte  Barclay,  5  De  G.  Mac.  &  Gr.  403 ;  and  see  Mather  v. 
Eraser,  2  Jur.  N.  S.  900 ;  Waterfall  v.  Penistone,  3  Jur.  N.  S.  14. 

As  to  the  proper  form  of  a  bill  by  an  equitable  mortgagee,  being  also  a  spe- 
cialty creditor,  seeking  to  charge  the  real  assets  of  a  testator  generally,  as  well 
as  to  enforce  his  security,  see  Blair  v.  Ormond,  1  De  Gr.  &  Sm.  428 ;  and  see 
Hanman  v.  Riley,  9  Hare,  App.  40;  and  Skey  v.  Bennett,  2  Y.  &  C.  C.  C. 
405. 


The  principle,  that  a  deposit  of  title  gage.    In  the  case  before  me,  the  deed 

deeds,  upon  a  loan  or  advance  of  mo-  went  into  the  possession  of  the  testa- 

ney,  creates  an  equitable  mortgage,  tor  for  some  purpose.     None  is  speci- 

has  been  recognized  and  acted  upon  fically  provided ;  but  there  is  an  ad- 

in  N«ew  York,  in  the  case  of  Rockwell  vance  of  money  proved,  an  advance 

V.  Hohhy,  2  Sandford,  Ch.  9, 12.    "  In  which  went  to  discharge  a  mortgage, 

the  absence  of  all  other  proof,^'  said  given  in  truth  for  a  part  of  the  pur- 

the  Assistant  Vice-Chancellor,  "  the  chase-money  of  the  land  described  in 

evidence  of  an  advance  of  money,  and  that  deed.    The  only  inference  is,  that 

the  finding  of  title  deeds  of  the  bor-  the  deed  was  deposited  as  security  for 

rower  in  the  possession  of  the  lender,  the  advance.''      In  South  Carolina, 

is  held  to  establish  an  equitable  mort-  also,  the  principle  appears  to  be  ad- 
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mitted  by  Harper,  C,  in  Welsh  v. 
Usher  and  others,  2  Hill's  Chancery, 
166,  170. 

In  Mississippi,  the  doctrine  has  been 
treated  as  a  subsisting  part  of  the  equi- 
ty jurisprudence  of  the  State,  subject, 
however,  to  the  same  strict  limitations, 
which  are  imposed  upon  it  in  Eng- 
land. In  a  case  in  that  State,  F.  had 
purchased  land  from  B.,  and  received 
a  title  bond,  giving  his  note  for  the 
consideration,  with  S.  as  his  indorser, 
and  depositing  the  title  bond  with  S. 
for  his  indemnity.  F.'s  administra- 
tor, W.,  discharged  the  debt  to  B., 
and  had  the  title  conveyed,  and  sub- 
sequently claimed  to  be  substituted  to 
the  equity  of  S.,  in  regard  to  the  title 
bond,  on  the  ground  that  he  had  paid 
the  debt  for  which  S.  was  liable  as  in- 
dorser. ^'  It  would  be  difficult,"  said 
Sharkey,  C.  J.,  in  delivering  the  opi- 
nion of  the  High  Court  of  Errors  and 
Appeals,  "  to  sustain  such  a  lien  as 
that  claimed,  either  on  the  law  of  the 
case,  or  the  proof.  A  deposit  of  all 
the  title  deeds,  as  a  security  for  a  debt 
created  at  the  time  the  deposit  is  made, 
is  generally  recognized  as  constituting 
an  equitable  mortgage.  Such  equi- 
table liens  have  met  with  very  decid- 
ed opposition  in  England,  though  they 
have  been  generally  sustained,  but  it 
is  admitted  on  all  hands  that  they 
should  not  be  extended  beyond  their 
present  limit.  Such  a  mortgage  is  in 
direct  opposition  to  the  Statute  of 
Frauds,  in  regard  to  which  we  have 
said  that  we  will  create  no  exceptions 
not  found  in  the  statute.  Lord  Eldon 
said,  that  in  departing  from  the  rule 
of  the  statute  there  was  no  rule  to  go 
by;  and  it  was  essential  that  those 
who  wished  to  render  such  securities 
valid  should  learn  the  utility  of  re- 
quiring two  or  three  lines  in  writing. 


A  transfer  of  these  equitable  mort- 
gages may  be  made,  but  it  must  be 
done  in  the  way  they  are  first  created, 
by  a  deposit  of  the  deeds  as  a  securi- 
ty. See  3  Powell  on  Mortgages,  1050- 
1061.  It  is  not  necessary  that  we 
should  hold  such  mortgages  to  be  in- 
valid in  every  case.  The  record  does 
not  furnish  evidence  that  S.  delivered 
the  title  bond  to  W.,  to  be  held  as  a 
security.  If  he  did  so,  W.  no  doubt 
delivered  it  to  B.,  the  original  vendor. 
He  thereby  parted  with  the  deposit 
which  constituted  the  mortgage,  and 
did  he  not  thereby  part  with  the  lien  ? 
No  case  has  been  cited  in  which  such 
an  equitable  mortgage  has  been  pre- 
served to  this  extent.  The  equitable 
mortgage  arises  by  the  single  act  of 
deposit,  and  that  act  must  be  unequi- 
vocal. It  differs  very  materially  from 
a  legal  mortgage,  which  is  transferred 
by  the  transfer  of  the  debt,  because 
it  is  an  express  lien,  clearly  and  pre- 
cisely defined  by  the  written  contract 
of  the  parties.  It  differs,  also,  from 
the  lien  of  a  vendor  who  gives  a  title 
bond."  Williams  v.  Stratton,  10 
Smedes  &  Marshall,  418,  426. 

In  Kentucky,  the  principle  has  been 
doubted,  if  not  rejected,  although 
the  point  was  not  actually  decided. 
^'Upon  the  strength  of  the  doctrine 
established  by  English  adjudications," 
said  the  court,  in  Vanmeter  v.  M^ Fad- 
din  et  al.,  8  B.  IVJLonroe,  435,  437, 
^^that  a  deposit  of  title  papers,  cre- 
ates an  equitable  mortgage  on  real 
estate  in  favor  of  the  person  to  whom 
the  deposit  is  made,  it  is  contended 
that  a  lien  arises  in  this  case.  This 
doctrine  of  implied  lien,  founded  on  a 
deposit  of  title  deeds  to  an  estate, 
made  by  a  debtor  to  a  creditor,  as  se- 
curity for  an  antecedent  debt,  or  upon 
a  loan  of  money,  although  firmly  es- 
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tablished  in  England,  has,  as  remark- 
ed by  Judge  Story,  in  his  Commen- 
taries on  Equity  Jurisprudence,  (vol. 
2,  section  1020,)  of  late  years  been 
received,  even  there,  with  consider- 
able hesitation  and  disapprobation, 
and  a  disposition  has  been  strongly 
evinced  not  to  enlarge  its  operation. 

"  We  are  strongly  inclined  to  the 
opinion,  that  the  mere  deposit  of  title 
deeds  should  not  be  regarded,  in  this 
State,  as  constituting  any  lien  upon 
real  estate.  If  permitted  to  have  this 
effect,  an  interest  in  landed  property 
is  created  by  the  contract  of  the  par- 
ties, not  reduced  to  writing,  in  direct 
violation  of  the  Statute  of  Frauds. 
The  doctrine,  no  doubt,  had  its  origin 
in  England  in  the  fact,  that  the  pos- 
session of  title  deeds  was  necessary  to 
the  assertion  of  right  to  real  estate ; 
and  the  debtor  having  made  a  deposit 
of  his  evidences  of  title  with  his  cre- 
ditor, as  a  security,  could  not  regain 
by  an  action  at  law,  the  possession  of 
them  until  he  had  paid  the  money,  to 
secure  which  they  were  pledged.  If 
he  made  application  to  a  court  of  equi- 
ty for  relief,  he  came  under  the  ope- 
ration of  the  equitable  rule,  that  he 
that  asks  equity  must  do  equity,  and, 
consequently,  was  compelled  to  repay 
the  money,  in  consideration  of  which 
the  deeds  had  been  pledged,  before  he 
could  obtain  a  decree  for  their  resti- 
tution. Under  our  registry  laws,  how- 
ever, the  mere  possession  of  title  deeds 
is  of  no  real  importance  to  the  owner 
of  th§  estate;  he  can  procure  office 
copies  and  use  them,  without  account- 
ing for  the  absence  of  the  original 
deeds ;  and  the  necessity  which  gave 
rise  to  this  doctrine  of  implied  or 
equitable  lien  having  no  existence 
here,  the  doctrine  itself  would  be 
difficult  to  be  maintained,  either  upon 


the  ground  of  principle  or  of  public 
policy.'^  And  a  deposit  of  title  deeds 
cannot  operate  as  a  mortgage,  under 
the  recording  acts  of  Ohio,  against 
subsequent  judgment  creditors  or  pur- 
chasers, even  with  notice,  whatever 
may  be  its  effect,  as  between  the  ori- 
ginal parties;  Bloom  v.  JSfoggle,  ,4: 
Ohio,  N.  S.  45,  56. 

In  Pennsylvania,  the  validity  of 
equitable  mortgages  is  not  recognized. 
In  Richert  and  another  v.  Madeira, 
1  Rawle,  325,  327,  it  was  said  that 
an  equitable  mortgage,  by  deposit  of 
title  deeds,  might  be  created  by  parol 
or  by  written  agreement,  as  was  the 
case  there ;  but  in  Bowers  v.  Oyster, 
3  Penrose  and  Watts,  239,  it  was  de- 
cided that  there  can  be  no  such  thing 
as  a  valid  and  efficacious  parol  mort- 
gage ;,  and  upon  the  authority  of  this 
case,  it  was  determined,  in  Shitz  v. 
Deiffenhaeh,  3  Barr,  233,  that  an 
equitable  mortgage  by  delivery  of  the 
title  deed,  is  not  good  in  Pennsyl- 
vania. ^^  Being  no  more  than  a  parol 
mortgage,"  said  the  court,  ("for  it  is 
only  by  parol  the  meaning  and  object 
of  such  delivery  is  ascertained,)  it 
cannot  now  be  made  a  question  after 
the  express  decision  of  the  point  in 
Bowers  v.  Oyster.  Whether  con- 
sidered as  a  conveyance  of  land,  as  it 
may  ultimately  prove  to  be,  or  as  a 
lien  on  lands,  which  is  its  ordinary 
state,  a  parol  mortgage  is  contrary  to 
the  spirit  of  our  legislation  in  the 
Statute  of  Frauds,  and  acts  for  the 
recording  of  mortgages,  and  for  enter- 
ing up  liens  for  public  information, 
and  to  the  uniform  current  of  deci- 
sions on  these  subjects  in  Pennsyl- 
vania." 

It  has  been  held,  however,  in  many 
of  the  courts  of  this  country,  that  an 
agreement  in  writing  to  give  a  mort- 
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gage,  or  a  mortgage  defectively  exe- 
cuted, or  any  imperfect  attempt  to 
create  a  mortgage,  or  to  appropriate 
specific  property  to  the  discharge  of  a 
particular  debt,  will  create  a  mortgage 
in  equity,  or  a  specific  lien,  which  will 
have  precedence  of  subsequent  judg- 
ment creditors ;  Read  v.  Simmons,  2 
Bessaussure,  551;  Menude  v.  Delaire, 
lb.  565 ;  Executor  of  Polony  and  Read 
V.  Keenan  and  others,  3  Id.  74 ;  Welsh 
v.  Usher  and  others,  2  Hill's  Chancery, 
167,  170;  Massey  v.  M'llwam  and 
others,  lb.  421,  428 ;  JDow  et  al.  v. 
Xer  et  al,  1  Spears'  Equity,  414, 417; 
In  the  matter  of  Howe,  1  Paige,  125, 
130 ;  Bank  of  Muskingum  v.  Carpen- 
ter, 7  Ohio,  21 ;  Lake  v.  Dodd  et  al., 
10  Id.  415,  425 ;  See  Doe  ex  dem. 


Burgess  v.  The  Bank  of  Cleveland,  3 
M'Lean,  140 ;  The  R.  Road  v.  Tall- 
man,  15  Alabama,  472;  Abbott  v. 
Godfrey,  1  Michigan,  478  ;  Bloom 
V.  JVoggle,  4  Ohio,  N.  S.  45.  And 
in  Ogdeji  v.  Ogden,  lb.  182,  an  agree- 
ment between  a  vendor  and  vendee, 
that  a  mortgage  should  be  made  to  the 
complainant  for  the  purchase-money, 
in  payment  of  a  debt  due  to  him  by 
the  vendor,  was  specifically  enforced 
by  equity.  In  Ohio,  however,  unre- 
corded mortgages  are  absolutely  void 
against  judgment  creditors,  as  well  as 
purchasers,  and  cannot  be  rendered 
valid  by  the  most  express  notice ;  see 
post,  vol.  2;  note  to  Le  Neve  v.  Le 
Neve. 
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[*559]         *GARTH  v.  SIR  JOHN  HIND  COTTON. 

JULY,  1750. 
REPORTED  1  VES.  524,  546;   1  DICK.  183.^ 

Equitable  Waste.] — A.,  tenant  for  ninety-nine  years,  if  he  should  so  long 
live,  without  impeachment  of  waste,  voluntary  waste  excepted ;  remainder 
to  trustees  during  his  life,  to  preserve  contingent  remainders  ;  remainder  to 
first  and  other  sons  in  tail;  remainder  to  B.  in  fee.  A.,  before  a  son  born, 
and  B.,  according  to  agreement,  cut  down  timber,  and  divided  the  profits 
between  them.  A.  afterwards  had  a  son,  who  was  held  entitled  to  recover 
from  the  representative  of  B.  what  he  had  so  received  as  his  share  of  the 
money  arising  from  the  sale  of  the  timber. 

Rights,  powers,  and  duties  of  trustees  to  preserve  contingent  remainders. 

Mr.  Garth,'^  tenant  for  ninety-nine  years,  if  he  should  so  long  live,  without 
impeachment  of  waste,  excepting  voluntary  waste  ;  remainder  to  trustees  during 
Ms  life,  to  preserve  contingent  remainders  ;  remainder  to  his  first  and  every 
other  son  in  tail ;  remainder  to  the  defendant,  Sir  John  Hind  Cotton,  in  fee. 


1  S.  C,  3  Atk.  T51 ;  Reg.  Lib.  1752,  A.,  fol.  240. 

2  The  statement  of  the  case  and  the  arguments  are  taken  from  1  Ves.  524. 
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Garth  having  been  long  married  without  having  children,  enters  into  an 
agreement  with  the  defendant,  Sir  John  Hind  Cotton,  to  cut  down  timber  on 
the  estate,  and  divide  the  profits  between  them. 

He  has  afterwards  a  son  by  another  wife,  who,  after  his  father's  death,  when 
of  age,  and  having  suffered  a  recovery,  brings  this  bill  to  oblige  the  defendant, 
Sir  John  Hind  Cotton,  to  refund  £1000,  received  by  him  as  his  share  of  the 
money  arising  by  sale  of  the  timber,  with  interest. 

'^For  the  Plaintiff. — There  is  no  particular  precedent  exactly  as  the  ^  *5(>q-i 
case  stands ;  therefore  it  must  depend  on  general  principles.  The 
question  is,  whether  they  had  a  right  to  cut  timber ;  and,  if  not,  whether  the 
plaintiff  thereby  is  injured,  which  is  necessary  for  the  plaintiff  to  show,  and 
that  the  defendant,  at  the  time  of  doing  it,  was  wilfully  guilty  of  an  injury  to 
the  plaintiff — that  is,  the  unborn  children  of  Garth ;  for,  if  this  is  a  damage 
without  an  injury,  the  Court  will  not  give  satisfaction. 

The  trustees  were  to  preserve  the  contingent  uses  of  everything  that  was 
settled.  To  avoid  a  perpetuity  was  this  method  of  preserving  estates  in  fami- 
lies a  certain  time  by  inserting  trustees ;  which  (said  to  be  invented  by  Lord 
Bridgman,)  has  been  since  extended  by  a  court  of  equity.  If  trustees  joined, 
the  Court  would  make  them  liable  for  a  breach.  It  was  by  some  conveyancers 
doubted  whether  the  trustees  joining  could  bar,  which  came  first  in  Pye  v. 
George,^  where  Lord  Harcourt  said,  that  destroying  contingent  remainders 
was  a  wrong,  and  that  he  would  make  a  precedent  if  there  was  none.  That 
precedent  was  afterwards  solemnly  made  in  Mansell  v.  Mansellj^  where  a  court 
of  equity  went  further  than  ever,  holding  a  purchaser  to  be  a  trustee  for  a 
contingent  remainderman.  Every  one  doing  it  with  notice  is  affected  with 
the  trust ;  and  if  the  estate  is  got  into  such  hands  as  not  to  be  followed  in 
equity,  the  Court  would  make  the  trustees  liable  for  the  breach.  Thus  it  is 
on  inheritances  of  land  :  a  tree  growing  on  the  estate  is  as  much  a  part  of  the 
inheritance  as  a  house  or  the  land ;  and,  as  to  the  person  interested,  selling  the 
timber,  is  as  much  to  the  destruction  of  his  inheritance  as  selling  the  land. 
Though  there  is  no  remedy  at  law,  the  trustees  might  have  complained  in 
equity  that  they  were  to  preserve  the  contingent  remainders,  which  might  be 
in  esse  perhaps  in  a  year,  and  that  the  Court  should  not  suffer  the  present 
tenant  for  life  to  be  guilty  of  that  permissive  waste,  because  it  is  a  prejudice 
to  one  who  may  be  in  esse,  and  was  intended  by  the  donor  to  have  that  which 
is  in  esse.  Though  there  is  *no  precedent  for  this,  yet  in  many  cases  r*5gi  i 
will  the  Court  prohibit  waste,  though  no  action  of  waste  lies. 

If  then,  the  Court  would  do  so,  as  being  a  wrong,  the  trustees  neglecting 
their  duty,  or  not  knowing  it,  will  not  alter  the  case  so  as  to  prevent  that 
satisfaction  consequential  to  an  injury.  [Lord  Chancellor  Ilardwicke. — I 
know  no  case  where  the  trustees  might  bring  such  bill,  though  I  have  heard 
it  said  they  might;  and  if  this  is  so  in  case  of  a  donee,  it  might  be  so  in  case 
of  a  purchaser.]     In  case  of  a  purchaser,  it  would  be  contrary  to  common  jus- 

1  2  Salk.  680  ;  Prec.  Ch.  308  ;  1  P.  Wms.  128 ;  7  Bro.  P.  C.  221,  Toml.  ed. 
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tice  if  the  trustees  might  not  bring  such  a  bill ;  for  then  a  man  might  imme- 
diately destroy  the  settlement  he  had  made.  Several  injunctions  have  bsen 
granted  where  no  action  of  waste  could  be,  as  in  case  of  an  intermediate  estate 
for  life :  Moo.  554 ;  where,  it  appears,  he  in  remainder  could  have  an  injunc- 
tion so  long  ago  as  the  time  of  Richard  II.,  for  waste  by  the  first  tenant  for  life, 
as  being  an  injury  to  his  inheritance,  taking  away  part  of  the  value  thereof. 
It  is  also  an  injury  to  the  intermediate  remainderman  for  life,  and  as  it  takes 
away  the  benefit  of  the  shade ;  so  that,  on  a  bill  by  either,  the  Court  would 
interpose,  and  not  say,  you  may  bring  trover,  but  would  prevent  the  injury. 
Had  this  been  the  case  of  an  infant  in  ventre  sa  mere,  entitled  to  the  inheri- 
tance, undoubtedly  a  bill  would  lie,  though  he  cannot  bring  an  action,  eject- 
ment or  trover,  notwithstanding  he  may  be  vouched  :  Musgrave  v.  Parry ^  2 
Vern.  710.  Then  there  is  no  reason  but  that  a  person  who  may  come  in  esse 
should  have  the  same  equity  as  one  who  has  a  being  of  a  month,  if  it  may  be 
so  called.  In  AhraJial  v.  Buhb,  2  Sho.  69,^  (though  a  book  of  no  authority,) 
is  cited  a  case  called  Lady  Evelinas,  not  reported  in  print,  but  in  Lord  Not- 
tingham's manuscript;  where  it  was  said,  that  where  tenant  for  life,  remainder 
to  the  first  son  for  life  without  impeachment  of  waste,  remainder  over,  the  first 
son,  by  leave  of  tenant  for  life,  comes  on  the  land,  and  sells  the  trees,  he  was 
enjoined  in  this  Court  by  Lord  Nottingham;  though  there  could  be  no  action 
at  law.  A  bill  may  be  brought  by  the  patron  of  a  living  to  prevent  the  in- 
r  *5621  ^^^^®^*  from  cutting  down  timber ;  though  the  interest  the  *patron 
has  is  very  little,  nor  any  remedy  in  point  of  law,  as  he  cannot  enter, 
or  seize  the  timber :  but,  from  his  remote  interest  in  the  thing  in  possession, 
the  Court  will  relieve,  because  the  law  does  not  effectually,  and  will  not  say 
that  you  may  go  to  the  bishop.  In  Fleming  v.  Fleming,  July  19,  1744, 
Bishop  of  Carlisle's  case^  tenant  for  ninety-nine  years,  if  he  so  long  live ; 
remainder  to  trustees  to  support  contingent  remainders ;  remainder  to  another 
for  ninety-nine  years,  if  he  so  long  live,  without  impeachment  of  waste ;  re- 
mainder to  his  sons  successively  in  tail  male,  remainders  over;  both  tenants  for 
ninety-nine  years,  thinking  they  had  an  interest  together  to  cut  down,  because 
the  second  had  a  right  to  do  so  if  in  possession,  agreed  to  sell  the  timber,  and 
divide  the  profit,  as  here.  On  motion  for  injunction  your  Lordship  granted 
it,  holding  that  there  was  no  remedy  at  law,  and  that  the  privilege  of  without 
impeachment  must  be  considered  as  annexed  to  the  estate  when  it  comes  into 
possession.  In  Robinson  v.  Litton,^  12th  December,  1744,  the  testator  de- 
vised an  estate  to  his  eldest  son  and  his  heirs ;  and  if  he  should  not  live  to  attain 
twenty-one,  leaving  no  issue,  devised  it  to  his  eldest  daughter  and  the  heirs  of 
her  body ;  remainder  to  his  two  other  daughters  successively  in  tail.  The 
children  were  all  infants.  The  son,  within  two  years  of  twenty-one,  petitioned 
to  cut  down  timber,  being  for  his  benefit,  as  owner  of  the  inheritance,  though 
subject  to  that  contingent  interest  to  his  sisters.  Your  Lordship  refused  it, 
but  left  him  to  do  what  he  could  according  to  law.     Upon  that  the  parties 

1  S.  C,  2  Freem.  53.  2  Fleming  v.  Bishop  of  Carlisle,  cited  1  Dick.  209. 
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agreed  that  some  small  timber  should  be  cut  down,  and  then  a  bill  should  be 
brought  by  the  daughters  upon  their  contingent  interest  to  prevent  the  waste, 
which  was  done ;  and,  though  that  was  a  remote  and  improbable  contingency, 
the  Court  thought  the  felling  of  the  timber  should  be  stayed ;  not  that  the  de- 
fendant could  not  do  it  in  a  point  of  law,  for  he  had  an  estate  of  inheritance, 
and  every  such  estate  carries  a  right  to  cut  timber;  yet  did  the  Court  restrain 
him,  and  said,  that  if  an  estate  descended  to  an  heir-at-law  where  an  executory 
devise  was  depending,  that  heir,  notwithstanding  *he  would  have  the  p  jjccf^o'i 
legal  estate  of  inheritance  in  the  meantime,  till  the  contingency  hap-  *-  -" 

pens,  shall  not  be  suflfered,  for  the  sake  of  those  persons  who  may  come  to  be 
interested,  to  fell  in  the  meantime.  But  the  defendant  is  not  tenant  in  tail  in 
possession,  and  therefore  could  not  do  it,  though  no  son  was  born  at  the  time. 
It  was  not  a  remote  contingency ;  and  it  was  determined,  in  Lewis  Bowles's 
case,^  that,  if  a  son  is  born,  the  estate  shall  open.  If,  then,  there  might  have 
been  that  preventive  remedy  by  injunction,  there  ought  to  be  this  compen- 
sating remedy,  supposing  the  act  done.  But  it  may  be  said,  though  fieri  non 
debuit  factum  valet ;  for  that,  by  the  severing  the  property,  it  vested  in  the 
defendant  as  tenant  in  fee.  If  severed  by  act  of  Grod,  as  in  the  case  of  Wei- 
heck  Park,^  where  timber  was  blown  down  on  the  Duke  of  Newcastle's  estate, 
it  would  be  so  from  the  rule  of  law,  which  says,  that  a  tree  lying  on  the  ground 
shall  not  be  held  in  abeyance,  but  go  to  the  first  owner  of  the  inheritance,  who 
might  maintain  trover  for  it.  But  this  is  not  so  severed,  for  they  knowingly 
contrive  the  injury.  If  allowed,  it  will  be  in  the  power  and  the  interest  of 
tenant  for  life  to  bargain  with  a  remainderman,  though  ever  so  remote,  by 
giving  him  something  he  could  not  be  entitled  to  at  all,  which  would  encour- 
age these  collusive  agreements.^  So,  one  made  tenant  for  life  on  his  marriage, 
reversion  to  himself  in  fee,  being  entitled  to  all  windfalls,  might  immediately 
strip  the  estate.  There  is  no  acquiescence  or  length  of  time  here,  which  might 
amount  to  waiver  of  right,  or  afibrd  presumption  of  evidence  in  doubtful  cases ; 
but  the  plaintiff  was  not  born  until  ten  years  after,  not  being  of  age  till  1745, 
and  pursued  it  recently.  There  is  no  difficulty  on  defendant,  in  point  of  evi- 
dence, from  length  of  time;  but  if  there  was,  he  must  have  seen  it  could  not 
have  arisen  till  at  a  distance. 

For  the  Defendant. — This  is  a  new  case ;  and,  as  admitted,  not  well  founded 
on  law,  so  neither  is  it  in  equity.  Defendant,  on  application  by  plaintiff's 
father,  agreed,  provided  reasonable  satisfaction  was  made  to  him,  not  to  take 
the  advantage  of  felling  the  timber,  which  he  might.  '^'The  bill,  r5|c5«4-| 
then,  is  not  proper  against  him,  without  the  representative  of  the 
father.*  At  law  no  writ  of  prohibition  or  action  of  waste  lay  against  tenant 
for  life  or  years,  as  the  parties  must  provide  for  that :  since  the  Statute  of 
Gloucester,  indeed,  it  is  otherwise.  But  to  whom  could  the  defendant  be  re- 
sponsible ?  Not  to  the  plaintiff,  had  he  been  born ;  for,  in  point  of  law,  if  he 
was  a  stranger,  (as  a  remainderman  in  fee  is,  as  to  privity  between  him  and 

1  11  Co.  "79;  Lead.  Cas.  Real  Prop.  19. 
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tenant  in  tail,)  he  was  liable  only  to  the  lessee  for  life  or  years,  who  was  re- 
sponsible only  to  the  person  having  a  right  to  bring  the  action  of  waste ;  and 
remedy  was  left  over  against  the  stranger,  against  whom  the  action  of  waste 
could  not  be  brought,  as  held  by  Lord  Coke.  Next  this  is  a  personal  tort, 
which  dies  with  the  party  who  alone  was  liable :  then  it  would  be  extraordi- 
nary, if  the  representative  of  the  party  committing  waste  should  not  be  liable, 
that  the  defendant,  (who  was  never  liable  to  the  person  who  could  bring  the 
action,  nor  even  to  the  lessee  for  life  or  years,  if  living,  as  the  waste  was  with 
his  consent,)  should  now  account  for  that  waste.  It  is  admitted,  that  if  blown 
down,  or  cut  without  concurrence  of  defendant,  he  would  be  entitled  to  the 
benefit  of  the  whole  :  how,  then,  is  it  the  act  of  the  defendant  ?  It  is  singly 
the  act  of  the  lessee  for  life.  Suppose  the  lessee  had  given  the  defendant  so 
much  money  not  to  take  the  benefit  of  it :  he  might  have  done  it  for  a  con- 
sideration, or  for  none  at  all;  for  why  may  not  one  renounce  a  right?  And 
this  amounts  to  the  same.  Though  this  Court  will  interpose  to  prevent  waste, 
yet  never  where  the  estate  has  ceased  in  the  person  committing  it.  In  Jesus 
College  v.  Bloome^  Nov.  19,  1745,  the  plaintiffs  had  made  a  new  lease  to 
another;  and,  discovering  afterwards  that  the  former  lessee  had  cut  down 
timber  and  committed  waste,  brought  a  bill  against  him  for  an  account  there- 
of. Your  Lordship  dismissed  it ;  for  that  where  a  lease  determined,  and  pos- 
session was  quitted,  the  Court  will  not  decree  an  account ;  though,  where  the 
lease  continues,  it  would  decree  an  account  of  waste,  as  incidental  to  that  juris- 
r  *5651  ^^^*^®^  *^®  Court  has  to  prohibit  and  enjoin  it.  As  soon  *as  severed, 
the  property  belonged  to  the  defendant,  who  might  have  seized  it,  or 
brought  an  action  without  seizing;  for  the  father  certainly  had  no  other  pro- 
perty than  a  special  interest  in  the  trees,  while  they  continued  annexed. 
\Lord  Chancellor  Hardwiche. — Suppose  the  trustees  had  been  vigilant,  and 
brought  a  bill  to  stay  this  waste,  and  prayed  an  account  of  the  timber  so  felled 
under  this  agreement;  I  think  that  would  be  a  proper  bill :  and,  if  the  Court 
had  made  a  decree,  there  would  be  an  injunction  to  stay  the  waste ;  and,  in- 
cident to  that,  the  Court  may  decree  an  account  of  the  waste  already  com- 
mitted :  what  would  the  Court  have  directed  to  be  done  with  the  money  raised 
by  the  timber  sold  ?]  The  money  even  by  the  aid  of  this  Court,  would  be 
decreed  to  defendant.  Udal  v.  Udal,  Aleyn,  81,  and  several  other  cases, 
show,  that  the  very  cutting  vests  the  property  in  the  first  owner  of  the  inherit- 
ance. If  there  had  been  an  intermediate  vested  remainder  for  life,  it  would 
make  no  difference ;  for  the  defendant  might  then  have  seized  or  brought 
trover,  though  not  an  action  of  waste ;  and,  after  the  death  of  the  intermedi- 
ate tenant,  might  have  brought  waste  for  the  waste  in  the  life  of  that  tenant. 
But  it  has  never  been  determined,  that  the  intermediate  estate  of  the  trustees 
should  bar  the  remainderman  in  fee  from  an  action  of  waste  or  take  away  a 
legal  right;  which  it  is  admitted  that  would  not  do,  if  they  were  blown  down. 
This  estate  in  trustees  took  rise  on  political  considerations,  in  the  time  of  the 
civil  wars,  to  prevent  any  act  wrongfully  done  to  put  a  period  to  the  estate ; 
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and,  being  created  to  one  particular  purpose,  should  not  be  wrested  to  another, 
or  take  away  a  remedy  given  to  the  owner  of  the  inheritance  by  the  statute. 
If  the  remainderman  in  fee,  by  action  of  waste,  recovers  the  place  wasted,  the 
remainderman  coming  in  esse  cannot  recover  this  estate  vested;  as  held  in  the 
Case  of  Lincoln  College.  This  Court  will  indeed,  under  particular  circum- 
stances, at  the  instance  of  trustees,  hearken  to  complaints  by  them ;  and  has 
gone  so  far,  in  Mansell  v.  Mansell,^  as  to  declare  what  its  sentiments  would  be 
in  case  of  a  breach  of  trust  where  the  trustees  *joined.  But  suppose  rsjccf^^^Ti 
they  had  joined,  and  been  parties  to  these  articles,  they  would  not 
have  made  the  legal  right  of  the  parties  in  the  timber,  when  tut,  different. 
But  they  did  not  join,  nor  file  such  bill  to  stay  waste  :  and  there  is  no  instance 
where  the  Court  ever  interposed  on  their  omitting  to  act.  If  by  such  omis- 
sion a  benefit  accrued  to  another,  the  Court  never  interposes  to  take  it  away, 
there  being  instances  to  the  contrary  :  as  in  Partridge  v.  Pawlet,  Hil.  Vac, 
1736,'^  before  your  Lordship,  where  plaintiff^s  wife,  tenant  for  life  without 
impeachment  of  waste,  being  a  sickly  person,  was  going  to  cut  down  timber, 
to  the  produce  of  which  she  would  be  entitled.  A  bill  was  filed  on  behalf 
of  her  sister  to  restrain  her,  for  that  the  estate  was  subject  to  debts  in  aid  of 
the  personal,  which  would  probably  not  be  sufficient  for  that.  The  Court 
granted  the  injunction.  But,  there  being  no  deficiency  in  the  personal,  a 
question  arose,  after  the  wife's  death,  between  her  husband  and  administrator 
and  the  sister,  at  whose  instance  the  injunction  was  obtained  upon  an  untrue 
suggestion,  whether  the  estate  should  be  put  into  the  same  condition  as  if  no 
such  injunction  had  been  granted.  The  Court  expressed  an  inclination  to  do 
so,  if  it  could ;  but  though  it  was  a  very  hard  case,  and  a  misfortune  happen- 
ing by  act  of  the  Court  taking  away  a  power  annexed  to  the  tenant  for  life, 
yet,  as  an  interest  was  by  that  means  attached  in  a  third  person,  the  Court  did 
not  think  itself  empowered  to  take  away  that  right.  Then  much  less  will  the 
Court,  where,  by  the  non-opposition  of  the  trustees,  a  benefit  accrues  to  a  third 
person.  Whitfield  v.  Bewitf  is  a  little  defectively  reported.  It  seems  there, 
as  if  there  were  trustees  to  preserve,  &c. ;  and,  if  there  were,  that  case  is  a 
direct  authority.     ^ 

Lord  Chancellor  Hardwicke. — Partridge  v.  Pawlet  is  hot  applicable 
to  the  present  case. 

This  is  of  the  first  impression — of  great  consequence  and  importance  in 
point  of  precedent :  therefore  I  will  take  time  to  consider  of  it. 

1  2  P.^Wms.  678.  2  1  Atk.  467. 
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Lord  Chancellor  Hardwicke. — Although  I  have  taken  a  great  deal  of 
pains,  I  cannot  yet  form  an  opinion,  from  an  apprehension  of  breaking  in  upon 
the  rules  of  l^v^,  or  establishing  a  dangerous  precedent  in  a  court  of  equity. 
The  case  is  admitted  to  be  entirely  new.  The  strength  of  the  arguments  for 
the  plaintiff  is  on  the  authority  of  Pye  v.  George^  and  Mansell  v.  Mansell,^ 
where  the  Court  has  considered  trustees  to  preserve  contingent  remainders  as 
trustees  to  all  other  purposes,  so  as  to  be  affected  by  breach  of  trust  and  all  the 
consequences  :  and,  therefore,  if  they  have  been  negligent  in  not  bringing  a 
bill  to  restrain  the  waste,  it  should  not  turn  to  the  prejudice  of  the  remainders, 
when  in  esse.  But  it  deserves  to  be  considered,  whether  they  have  any  trust 
to  preserve  the  timber,  because  their  legal  estate  is  not  at  all  for  that  purpose, 
being  only  an  estate  pour  autre  vie ;  by  which  there  is  no  interest  in  or  power 
over  the  timber,  and  which  is  at  an  end  as  soon  as  the  first  tenant  for  life  dies. 
It  is  said,  they  might  bring  a  bill  for  an  injunction  to  stay  waste,  before  the 
contingent  remainders  vested ;  and  I  am  of  that  opinion  :  but  I  do  not  know 
that  arises  out  of  their  trust  for  the  timber.  It  is  a  bill  by  amicus  curiae ;  as 
in  a  bill  on  behalf  of  an  infant  in  ventre  sa  mere,  to  stay  waste.  Till  the 
estate  attaches  in  possession  they  have  nothing  to  do  with  the  timber.  If, 
indeed,  there  is  a  forfeiture  for  the  first  tenant  for  life,  they  would  have  a 
right  to  the  shade,  &c.,  but  nothing  to  do  with  it  during  the  life  of  the  tenant 
for  life.  This  is  no  opinion,  but  only  my  doubts  from  the  breaking  in  on  the 
r^'SfiSI  ^^^^®  ^^  ^^^  ^^  *^®  ^^^  hand,  and  on  the  other  the  laying  down  *a 
precedent  in  equity  which  might  be  dangerous.  Let  it,  therefore,  be 
spoke  to  again  next  term.  I  can  find  no  case  where  the  Court  has  preserved 
the  timber,  though  cut  down  by  wrong,  for  the  benefit  of  the  contingent  re- 
mainders. In  Whitfield  v.  Bewit^  it  was  not  by  accident,  but  by  wrong ;  and 
though  Peere  Williams  has  not  mentioned  whether  there  were  trustees  to  pre- 
serve &c.,  I  have  looked  into  it,  and  find  there  were. 

Michaelmas  Term,  1750,  it  was  argued  again. 

For  the  Plaintiff. — The  bill  is  against  the  defendant  only  so  far  as  he  has 
been  benefited  himself  by  agreeing  to  this  act,  which  is  a  detriment  to  the 
plaintiff's  inheritance.  The  case  is  new  in  specie,  but  the  Court  will  go  on 
the  general  principles  of  law  and  equity.  The  whole  merits  depend  on  two 
points  :  first,  whether,  on  application  by  the  trustees  at  the  time  of  the  agree- 
ment, the  Court  would  have  restrained  them  both — the  tenant  for  ninety-nine 
years  from  cutting  by  license  of  the  remainderman,  and  the  remainderman 
from  coming  upon  the  estate  by  license  of  the  tenant ;  nexty  if  so,  whether 

1  2  Salk.  680.  2  2  p.  Wms.  678.  s  2  P.  Wms.  240. 
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satisfaction  ought  not  to  be  decreed  for  that  act,  when  done,  which  the  Court 
would  have  prevented,  as  against  conscience. 

As  to  the  jir&t.  To  show  that  the  Court  would  have  done  so,  it  is  necessary 
to  state  the  notion  of  justice  established  as  to  preserving  timber,  houses,  mines, 
and  other  things,  capable  of  being,  in  fact,  severed  from  the  inheritance,  and 
which  yet  are  part  of  it  in  notion  of  law,  and  considered  as  annexed.  There 
are  but  four  cases  in  which  a  court  of  equity  interposes  to  preserve  an  inheri- 
tance entire.  First,  where  there  is  no  legal  remedy  whatever  that  extends  so 
far  as  to  answer  the  intent  of  the  settlement  under  which  all  claim,  and  from 
which  intent  it  is  clear  that  what  is  doing  is  wrong.  This  holds  where  tenant 
in  tail  apres  possibility,  &c.,^  or  wife  tenant  in  tail  ex  provisione  viri  goes  to 
pull  down  houses,  or  commit  destruction.  No  action  of  waste  or  of  property 
can  be  brought,  yet  this  court  will  enjoin  :  Ahrahal  v  Buhh,  2  Sho.  69,^  and 
Coohe  V.  Whaley,  1  Eq.  Ca.  Ab.  *400 ;  because  the  mansion-house  p  ^^a(\-\ 
is  settled  as  well  as  the  rest;  and  this  tenant  in  tail  apres,  &c.,  is  but 
tenant  for  life,  who  could  not  do  it,  though  he  was  so,  without  impeachment 
of  waste.  This  is  the  most  ancient  jurisdiction  of  equity — in  the  time  of 
Richard  II.,  (Moor,  554,)  and  several  precedents  in  Henry  YIII.  and  Ed- 
ward YI. ;  but  since  the  Case  of  Rahy  Castle^  it  is  established.  There  was 
tenant,  without  impeachment  of  waste,  (which,  since  Lewis  Bowles's  case^^ 
gives  leave  to  commit  wast^,)  yet  would  not  this  court  suffer  it,  because  con- 
trary to  the  form  of  the  settlement,  though  there  was  no  legal  remedy.  On 
the  same  principle  have  been  cases  as  to  an  avenue  in  a  park  for  ornament  or 
shelter.  Secondly,  where  there  is  a  temporary  impediment  to  the  remedy  at 
law,  so  that  the  act  is  at  the  time  dispunishable,  equity  interposes ;  as,  where 
there  is  an  intermediate  tenant  for  life,  the  remainderman  of  inheritance  can- 
not bring  an  action  for  waste  by  the  first  tenant  for  life,  for  the  sake  of  the 
preservation  of  the  innocent  remainder  for  life  )  2  Inst.  301.  It  is  not  so  if 
it  was  a  remainder  for  years,  and  it  would  not  be  destroyed  by  the  action. 
But  a  stronger  case  is  of  an  estate  for  life,  remainder  for  life,  without  impeach- 
ment of  waste,  and  with  a  power  to  commit  waste  :  both  agree  to  commit 
waste,  and  though  dispunishable  at  law,  yet  this  court  would  enjoin,  on  the 
principle  that  it  was  an  injury  to  the  inheritance,  although  it  was  a  bare  con- 
tingency whether  it  would  be  a  prejudice  to  the  owner  of  the  inheritance  or 
not ;  which  was  Lady  Evelinas  case  :^  so,  in  Fleming  v.  Fleming ,  though  no 
remedy  at  law.  The  third  case,  where  there  is  a  remedy  in  equity  only,  is, 
where  a  person,  who  may  be  consequentially  injured  by  the  waste,  from  the 
weakness  of  his  estate,  has  no  remedy  at  all  at  law  :  as  where  tenant  for  life ; 
remairfder  for  life,  with  or  without  impeachment  of  waste  ]  remainders  over, — 
on  the  bill  of  remainderman  for  life,  the  Court  would  restrain  the  first  tenant 
for  life  from  committing  waste :  Dayrelly.  Champness.^   If  guardian  of  infant, 

1  After  possibility  of  issue  extinct. 

2  2  Eq.  Ab.  757 ;  2  Freem.  53;  2  Swanst.  172,  n. 

3  Vane  v.  Lord  Barnard,  Prec.  Ch.  454 ;  Gilb.  Eq.  Rep.  127;   1  Eq.  Ab.  399  ;  1  Salk. 
161 ;  2  Vern.  738. 

*  11  Co.  79.  6  Cited  2  Freem.  55.  «  1  Eq.  Ab.  400. 
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tenant  in  tail,  cuts  down  the  whole  timber,  the  Court  will  not,  on  application 
of  the  remainderman,  *enjoin  ;  which  was  Saville  v.  Saville,^  although 
L  -'  the  infant  there  was  very  ill,  and  did  die  before  he  came  of  age  :  but  if 

done  in  such  a  way  as  to  be  to  the  prejudice  of  the  infant  himself,  on  the  appli- 
cation of  the  infant,  the  Court  will  judge  what  is  for  his  benefit.  The  fourth, 
and  most  material  to  the  present  case,  is,  where  new  limitations  are  introduced 
and  allowed  by  law  and  courts  of  justice,  since  the  time  that  all  the  doctrine 
about  waste  was  settled.  Since  the  Statute  of  Gloucester,  courts  of  law  can- 
not adapt  their  remedy  to  a  new  purpose  :  then  the  Court  interposes  on  the 
foundation  of  justice,  and  on  the  principle,  that,  this  new  sort  of  limitation 
being  introduced,  it  must  be  protected  in  all  its  consequences;  because  the 
limitation  itself  the  law  allows.  Executory  devises  and  springing  uses  existed 
not  before  the  time  of  King  Henry  VIII.  Then  none  of  the  rules  at  law  con- 
cerning waste  can  be  applied  to  them ;  and  any  man,  having  a  fee  subject  to 
be  defeated  on  a  contingency,  may,  in  point  of  law,  pull  down  houses  and  cut 
down  all  the  timber :  no  legal  remedy,  as  action  of  waste  or  trover  for  the 
timber,  lies,  nor  a  prohibition  ;  but  in  equity  there  is  a  remedy.  In  Robinson  v. 
Litton,'^  the  inheritance  being  given  over  to  the  daughters  on  a  contingency, 
your  lordship  thought  the  intent  was,  that  the  whole  and  every  part  of  the 
inheritance  should  be  preserved  to  wait  that  contingency,  and  that  a  bill  may 
be  brought  for  infant  in  ventre  to  stay  waste,  the  statute  of  King  William' 
having  declared  him  capable  of  taking — that  is,  preserved  a  contingent  re- 
mainder to  him ;  yet  that  infant  has  no  legal  remedy,  nor  after  his  birth  can 
he  bring  trover.  This  Court  then  interposes,  because  the  law  does  not. 
When  the  legal  remedy  about  waste  was  established,  no  such  thing  was  known 
in  the  law  as  a  contingent  remainder  which  might  not  be  destroyed  by  the 
tenant  for  life  and  first  owner  of  the  inheritance.  It  was  of  no  value 
at  all ;  and  then  why  should  part  be  preserved  ? — which  was  the  ground 
of  the  determination  in  Udal  v.  Udal*'  and  1  Eol.  Ab.  119.^  This  limi- 
tation, being  for  years,  could  not  then  exist  at  all,  as  there  must  be  a 
freehold  to  support  the  contingent  remainders ;  but  it  is  now  allowed,  being 
r*5711  *i^^t^oduced  at  the  time  of  the  troubles,  about  1640,  by  Sir  Geof- 
'-  frey  Palmer,   who   invented  it  for   preservation  of  contingent   re- 

mainders; but  no  legal  remedy  is  adapted  to  it.  The  Court,  then,  will  act  on 
the  same  principles  as  in  executory  devises,  which  are  very  like  this,  being  a 
limitation  to  arise  on  a  contingency.  Where,  indeed,  there  are  no  trustees  to 
preserve,  &c.,  this  Court  would  not  grant  an  injunction  to  stay  waste  against 
tenant  for  life  and  first  owner  of  the  inheritance,  who,  by  the  rule  of  law,  may, 
notwithstanding  the  contingent  remainders,  do  what  they  will  with  the  whole 
estate,  and  then  may  with  part  of  it ;  this  Court  not  relieving  against  a  general 
rule  of  law.  But,  now  such  trustees  are  allowed  and  approved  of,  they  must 
execute  this  trust  according  to  the  different  remedy  the  constitution  allows,  to 
preserve  every  part  of  it ;  so  that,  if  tenant  for  life  levies  a  fine,  his  particular 

1  Saville's  case,  Mos.  224 ;  cited  Ca.  t.  Talb.  16.  2  3  Atk.  209. 

»  10  &  11  Will.  3,  c.  16.  *  Aleyn,  81.  5  Uvedale  v.  Uvedale. 
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estate  is  forfeited ;  they  shall  enter,  but  though  they  do  not,  their  right  of 
entry  shall  preserve  all  the  contingent  remainders.  If  he  fells  timber,  there 
is  no  remedy  at  law;  they  must  apply  to  this  Court;  and  it  is  established, 
that,  on  an  executory  devise,  this  Court  will  interpose.  But  they  are  more 
emphatically  entitled  to  this  here ;  for  the  very  purpose  for  which  they  have 
an  estate  for  life  is  to  preserve  the  contingent  estate  afterwards  to  arise,  this 
Court  considering  it  as  an  executory  trust ;  so  that,  if  they  had  brought  a 
bill,  both  would  have  been  prevented,  because  both  were  doing  an  injury— 
the  owner  of  the  inheritance,  in  cutting  down  before  it  was  his  day,  as  in 
Lady  Evelinas  case  ;^  and  it  would  be  of  very  extensive  consequence  if  a  court 
of  equity  should  not  interpose,  when  there  is  no  legal  remedy  adequate.  A 
right  without  a  remedy  is  a  solecism;  this  Court  finds  one,  as  in  case  of  infant 
in  ventre,  of  executory  devises,  and  where  there  are  temporary  impediments. 
If,  on  such  a  bill  by  the  trustees,  the  Court  would  not  restrain,  the  argument 
must  be  given  up.  None  but  the  trustees  could  apply  j  for,  though  any  one 
may  file  a  bill  in  the  name  of  an  infant  in  ventre,  considered  as  having  exist- 
ence in  many  cases,  it  is  not  so  here ;  but  the  trustees,  who  have  a  foundation 
*to  go  upon,  as  having  a  remainder  themselves  prejudiced  by  this  p  i^n^o-] 
act,  can  alone  apply. 

If,  then,  the  trustees,  through  ignorance  or  neglect,  did  not  bring  such  bill, 
the  second  consideration  arises,  whether  satisfa'ction  ought  not  to  be  made  now. 
Should  this  Court  say,  they  only  enjoin,  there  is  no  adequate  remedy,  for  it 
might  be  then  done  by  surprise.  Lord  Barnard  was  not  only  restrained,  but 
obliged  to  make  satisfaction  and  restore,  on  the  principle  that  the  Court  would 
have  prohibited  him,  and  that  complete  justice  could  not  otherwise  be  done. 
Where  trees  are  cut  down,  specific  satisfaction  cannot  be  decreed ;  it  then  is 
only  by  way  of  compensation  by  damages.  A  bill  to  stay  waste  draws  after  it 
an  account  of  the  waste  committed.  If  the  injunction  is  disobeyed,  an  attach- 
ment would  issue  :  the  terms  on  which  the  Court  would  suffer  the  contempt  to 
be  cleared  would  be  on  paying  costs  of  the  contempt,  and  making  satisfaction 
as  far  as  could  be ;  for  the  commitment  is  only  a  mean,  and  otherwise  no  one 
would  value  risking  the  contempt.  It  is  a  maxim,  that  neither  infant  nor 
person  unborn  can  suffer  by  laches  of  a  trustee,  or  of  the  person  who  ought  to 
act ;  but  the  doctrine  contended  for  would  put  their  fate  in  the  power  of  these 
trustees.  If  trustees  join  in  destroying  contingent  remainder,  it  would  take 
effect  at  law,  but  this  Court  would  set  it  up  again,  and,  if  it  got  into  the  hands 
of  a  purchaser  without  notice,  would  make  tenant  for  life,  and  every  one  who 
joined,  make  satisfaction.  If,  indeed,  the  trees  were  blown  down,  or  cut  by 
wrong' or  trespass,  without  permission  of  the  owner  of  the  inheritance,  the 
property  would,  ex  necessitate,  be  the  defendant's,  as  it  cannot  be  in  abey- 
ance, and  the  severance  was  without  default ;  there  would  be  nothing  of  which 
this  Court  can  lay  hold  of  against  his  conscience.  Whitfield  v.  Bewit,  as  in 
2  P.  Wms.,  240,  is  no  authority  in  the  present  case.  On  searching  the  regis- 
ter, it  appears,  indeed,  that  there  were  trustees ;  but  the  Court  did  not  go  on 

^  Cited  2  Freem.  55. 


676  EQUITABLE     WASTE. 


that;  the  objection  was  not  taken,  nor  did  the  argument  proceed  on  it.  If  no 
r  *57^1  satisfaction  can  be  obtained  for  this,  timber  may  be  destroyed  *and 
^  mines  opened  on  every  estate,  contrary  to  the  intent  of  the  makers  of 

the  settlement,  and  of  every  one  entitled  under  it,  except  the  first  owner  of 
the  inheritance,  who  may  destroy  the  whole,  or  work  the  mines  barely  on  con- 
sent of  a  common  farmer  for  life,  by  collusion  with  him,  or  ex  vi,  if  he  does 
not  agree ;  an  action  for  the  loppings  and  shade  could  be  only  brought  by  the 
tenant,  which  it  would  be  worth  while  to  pay  on  a  wooded  estate.  There  are 
few  estates  in  England  which  are  not  let  for  years ;  and  the  first  owner  of  the 
inheritance,  (although  his  remainder  is  very  remote,)  may,  by  joining  with 
such  tenant,  strip  the  estate,  for  trespass  or  icaste  cannot  be  brought  against 
him.  This  argument,  ab  inconvenienti,  is  the  strongest  at  law  as  well  as 
equity.  As,  therefore,  the  law  allows  these  contingent  limitations  to  be  made 
and  preserved,  and  most  lands  in  the  kingdom  are  so  settled,  and  the  intent 
of  the  parties  is  to  preserve  the  timber  as  well  as  the  rest,  and  as  there  is  no 
legal  remedy,  this  Court  will  find  one,  which  will  not  be  adequate  if  satisfac- 
tion is  not  made  after  the  act  is  done.  This,  therefore,  is  not  a  particular 
case,  but  a  very  general  and  universal  one. 

For  the  defendant  was  cited  Claxton  v.  Claxton^  2  Yern.  152 ;  Aspinwall 
V.  Leigh  J  2  Vern.  218 )  and  that,  if  the  parties  were  disabled  from  severing 
the  timber,  it  might  be  kept  too  long  on  the  estate,  and  rest  in  suspense  for 
several  years,  to  the  detriment  of  the  public. 

Lord  Chancellor  Hardwicke  took  further  time  to  consider  of  it ;  and 
Sir  John  Hind  Cotton  having  died  pending  the  suit,  and  the  cause  revived 
against  his  representatives,  his  Lordship  gave  judgment,  5th  February,  1753. 

Lord  Chancellor  Hardwicke.^ — The  end  of  the  bill  is,  that  defendant 
may  account,  and  make  satisfaction  to  the  plaintiff,  for  all  such  sums  of  money 
as  he  hath  received  by  a  fall  of  timber  upon  the  estate  in  question,  in  the  year 
1714,  with  interest. 

r  ^'ST^I  *The  case  is  this  : — Richard  Garth,  Esq.,  being  seised  in  fee,  by 
will  devised  to  Eichard  Bovey,  father  of  the  plaintiff,  for  ninety-nine 
years,  if  he  should  so  long  live,  without  impeachment  of  waste,  voluntary  waste 
excepted,  on  condition  he  took  upon  himself  the  surname  of  Garth ;  and  from 
and  after  the  forfeiture  or  determination  of  that  estate,  to  the  use  of  trustees 
during  the  life  of  the  said  Richard  Bovey,  in  trust  to  preserve  contingent 
estates,  but,  nevertheless,  to  permit  the  said  Richard  Bovey,  at  and  after  his 
full  age  of  twenty-one  years,  to  receive  the  rents,  issues,  and  profits  thereof 
during  his  life,  with  remainder  to  his  first  and  other  sons  in  tail  male.  After 
this  there  are  remainders  to  Avery  Garth  and  his  sons  in  like  manner,  (all 
which  determined  soon  after  the  testator's  death,)  with  the  ultimate  remainder 
to  Sir  John  Hind  Cotton,  the  defendant's  grandfather,  in  fee  simple. 

Of  this  will  the  testator  made  Catherine,  his  wife,  executrix. 

1  I  Dick.  183.     This  case  was  copied  from  Lord  Hardwicke's  written  argument. 
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On  the  ISth  July,  1700,  the  testator  died. 

On  his  death  the  plaintiff's  father  entered  upon  the  estate,  and  performed 
the  condition  of  taking  on  himself  the  surname  of  Garth. 

Sir  John  Hind  Cotton,  the  defendant's  grandfather  died,  whereby  the  re- 
mainder in  fee  descended  to  the  last  Sir  John  Hind  Cotton,  his  son  and  heir, 
and  in  whom  the  remainder  of  inheritance  was  become  vested. 

On  the  12th  February,  1713,  the  plaintiff's  father  executed  a  letter  of  at- 
torney to  Reginald  Marriot,  authorizing  him  to  come  to  an  agreement  with 
Sir  John  Hind  Cotton,  the  remainderman  in  fee,  for  a  fall  of  timber  on  the 
estate. 

On  the  16th  of  July,  1714,  articles  were  entered  into  between  the  plaintiff's 
father,  by  Mr.  Marriot  his  attorney,  on  the  one  part,  and  Sir  John  Hind  Cot- 
ton, the  defendant's  father,  on  the  other  part,  reciting  that  the  plaintiff's 
father  was  seised  for  life,  (which  is  not  true,  for  his  estate  was  only  for  ninety- 
nine  years,  determinable  on  his  life,)  with  remainder  to  all  his  sons  in  tail 
male,  with  remainder  to  Sir  John  Hind  Cotton  in  fee ;  that  the  plaintiff's 
^father  had  then  no  issue  malej  that  he  had  desired  Sir  John  Hind  r>fcc^-cT 
Cotton  to  consent  to  the  cutting  down  and  selling  part  of  the  timber  ^ 
then  standing  and  growing  upon  the  premises. 

Upon  these  recitals  it  is  agreed  that  some  person  authorized  by  the  plaintiff's 
father,  and  some  person  authorized  by  Sir  John  Hind  Cotton,  should  view, 
and  mark  what  timber  trees  were  then  fit  to  be  cut  down ;  that  then  the  parties 
should  agree,  and  appoint  by  writing  under  their  hands,  how  many  of  the  trees 
so  marked  should  be  cut  down,  and  sold  for  the  best  prices  that  could  be  got. 

That  Sir  John  Hind  Cotton  should  not  take  any  advantage  of  the  cutting  of 
the  timber,  nor  should  it  be  esteemed  waste,  nor  any  advantage  taken  thereof 
on  pretence  of  its  being  waste. 

The  first  trust  of  the  money  to  arise  by  sale  of  the  timber  is,  that  it  shall  be 
applied  to  pay  all  such  debts  as  were  owing  by  the  testator  at  his  death,  together 
with  the  legacies  by  him  given,  which  have  not  been  nor  shall  be  paid  out  of 
the  personal  estate,  (although  it  is  admitted,  by  the  answer  of  the  original  de- 
*fendant.  Sir  John  Hind  Cotton,  the  defendant's  father,  that  the  estate  devised 
was  not  subject  to  the  payment  of  the  testator's  debts;)  that  the  residue  of  the 
money  arising  by  the  sale  of  the  timber  should  be  divided  into  moieties  between 
the  plaintiff's  father  and  the  late  Sir  John  Hind  Cotton. 

The  articles  then  take  notice,  that  there  was  a  sum  of  1787?.  5s.  Qd.  then 
in  the  hands  of  one  of  the  Masters  of  this  Court,  being  the  produce  of  timber 
sold  off  the  estate  by  Sir  John  Hind  Cotton,  the  defendant's  grandfather, 
whi^h  was  claimed  by  both  parties;  and  it  is  agreed  that  the  money  shall  be 
paid  out  of  Court,  and  applied  to  the  same  purposes  as  the  money  to  arise  by 
the  timber  then  to  be  felled. 

It  is  further  agreed,  that  the  death  of  the  plaintiff's  father  without  issue 
male,  or,  his  having  issue  male,  on  the  death  of  Sir  John  Hind  Cotton,  should 
make  no  alteration  in  the  terms  thereby  agreed  on ;  but  that  the  *par-  p  *5Yg-| 
ties,  their  executors  or  administrators,  should,  notwithstanding  any 
death  or  alteration,  have  the  like  share  and  benefit  of  the  wood  and  timber  to 
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be  felled  and  cut  down,  as  if  all  such  wood  and  timber  had  been  felled  and  cut 
down,  and  the  money  divided  and  paid  between  the  plaintiiF's  father  and  Sir 
John  Hind  Cotton,  before  such  death  or  alteration. 

Then  follows  a  clause  for  applying  the  testator's  personal  estate,  in  the  first 
place,  to  the  payment  of  his  debts  and  legacies. 

Sir  John  Hind  Cotton,  the  original  defendant,  admits,  by  his  first  answer, 
(which  is  not  replied  to,)  that  he  received  about  the  sum  of  £1000  for  his 
share  of  the  money  for  which  the  timber  was  sold. 

At  the  time  of  entering  into  these  articles,  and  when  the  timber  was  felled 
and  disposed  of,  the  plaintiff  was  not  horn,  but  his  father  was  then  married  to 
Mary  Pullen,  his  first  wife ;  and  it  is  sworn  by  the  first  answer,  that  he  had 
been  married  to  her  for  several  years  without  having  any  issue,  and  was  not 
then  likely  to  have  any  by  her. 

In  September,  1716,  she  died  without  ever  having  had  any  issue;  and 
sometime  after,  the  plaintiff's  father  intermarried  with  Elizabeth  Emmerson. 

On  the  26th  of  May,  1724,  the  plaintiff  was  born,  which  was  about  ten  years 
after  entering  into  the  articles. 

On  the  11th  of  January,  1727,  the  plaintiff's  father  died,  leaving  the  plain- 
tiff, his  only  son,  an  infant,  who  then  became  entitled  to  the  estate  as  tenant 
in  tail  in  possession. 

On  the  26th  of  May,  1745,  the  plaintiff  attained  his  age  of  twenty-one  years, 
and  in  Trinity  Term  following  suffered  a  recovery  of  the  estate  to  the  use  of 
himself  and  his  heirs. 

On  the  20th  of  May,  1748,  the  original  bill  was  brought  by  the  plaintiff 
against  Sir  John  Hind  Cotton,  who  dying  before  a  determination,  the  suit  hath 
been  revived  against  the  defendants,  his  executors,  and  the  same  relief  is  prayed 
out  of  his  assets,  and  assets  are  admitted. 

^^P^--.  Upon  this  case  the  general  question  is,  whether  the  *plaintiff  is 
entitled  to  satisfaction  for  so  much  as  Sir  John  Hind  Cotton,  the 
father,  received  out  of  the  inheritance  by  the  fall  and  sale  of  timber,  before 
the  plaintiff  came  in  esse,  and  consequently  before  he  had  any  estate  in  him 
in  the  land,  and  whilst  the  remainder,  which  vested  in  him  afterwards,  rested 
in  mere  contingency  or  possibility. 

This  hath  been  admitted  at  the  bar,  on  all  sides,  to  be  entirely  a  new  ques- 
tion, upon  which  there  is  no  precedent,  and  which  hath  never  been  brought 
into  judgment  before. 

It  hath  been  admitted,  also,  that  the  plaintiff  can  have  no  remedy  at  law, 
either  in  his  own  name  or  in  the  names  of  the  trustees  to  preserve  contingent 
remainders,  but  that  his  only  possible  remedy  is  in  a  court  of  equity. 

This  made  it  necessary  for  the  Court  to  proceed  with  great  deliberation  before 
a  decision  was  made,  which  would  be  the  first  precedent  after  the  invention  of 
trustees  to  preserve  contingent  remainders,  now  about  a  hundred  years  since, 
and  which  may  have  extensive  consequences  as  to  other  cases  that  may  arise. 

In  order  to  determine  whether  the  plaintiff  is  entitled  to  the  relief  he  prays, 
it  will  be  necessary  to  take  several  matters  into  consideration — to  lay  down 
some  that  are  plain,  and  to  clear  and  establish  others  that  appear  more  doubtful. 
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First,  that  the  stripping  of  this  estate  of  the  timber  was  a  wrongful  act  is 
clear  from  the  nature  of  the  limitations. 

The  plaintiff' s  father  was  only  tenant  for  years,  punishable  for  wilful  waste, 
and  had  no  present  right  to  or  interest  in  the  timber,  other  than  the  mast,  and 
shade,  and  necessary  botes. 

The  defendant's  father  had  no  present  right  to  cut  it  down,  but  in  his  turn, 
according  to  the  order  of  limitation.  It  is  true,  the  inheritance  was  vested  in 
him,  subject  to  open  and  let  in  the  contingent  remainder,  when  a  son  should 
come  in  esse ;  and  in  that  quality  the  timber  part  of  the  inheritance  was  vested 
in  him,  but  he  had  no  present  right  to  take  and  use  it.  The  trustees,  who 
were  *seised  of  the  freehold,  might  have  restrained  him  in  this  Court  ^  *5»to-j 
by  injunction,  and  the  plaintiff  might  have  brought  an  action  of  tres- 
pass against  him  for  his  entry  and  tortious  act. 

Further,  it  was  the  duty  of  the  plaintiff's  father  so  to  have  done,  not  only 
in  respect  of  the  trespass  upon  himself,  which  he  might  have  waived,  but  in 
respect  of  the  privity  which  was  in  expectancy  between  the  tenant  for  years 
and  the  contingent  remainderman,  when  he  should  come  in  esse ;  for  between 
the  tenant  for  years  and  the  lessor,  or  the  remainderman  of  the  inheritance, 
there  is  a  privity ;  and  before  the  statute  of  quia  emptores  terrarum  a  tenure 
arose  :  and  this  makes  a  tenant  for  years  a  kind  of  fiduciary  for  the  lessor,  or 
the  remainderman,  who  stands  in  his  place. 

As  this  act  was  wrongful,  both  in  Mr.  Garth,  the  plaintiff's  father,  and  the 
late  Sir  John  Hind  Cotton,  so  this  wrong  was  committed  collusively  between 
them  :  when  I  say  collusively,  I  do  not  mean  an  injurious  intention,  for  they 
might  mistake  their  right ;  but  that  will  not  vary  the  case  in  respect  of  the 
right  of  others.  This  appears  by  the  whole  frame  of  the  articles,  which  are 
an  agreement  to  do  what  neither  of  them  alone,  nor  both  together,  had  a  right 
to  do.  In  order  to  this,  the  plaintiff's  father  is  recited  to  have  the  freehold, 
which  he  had  not.  A  color  is  given  to  the  transaction,  as  if  it  were  for  pay- 
ment of  the  debts  of  the  father,  to  which  it  is  admitted  the  estate  was  not 
liable ;  and  it  is  expressly  stipulated,  that,  even  in  case  the  plaintiff's  father 
should  die,  leaving  issue  male,  before  all  the  timber  should  be  felled  and  the 
money  divided,  the  parties  to  these  articles,  (i.  e.  the  tenant  for  years  and  the 
remote  remainderman,)  should  have  the  same  shares  as  if  all  the  timber  had 
been  felled  and  the  money  divided  before  such  death  or  alteration  had  hap- 
pened. 

Can  there  be  a  stronger  proof  of  collusion  than  this  ?  The  tenant  for  years 
enters  into  an  agreement,  not  only  contrary  to  his  general  privity  and  trust, 
(if  I  may  so  speak,)  but  both  the  parties  bind  themselves  in  plain  ^  sk^^Q"] 
*terms  to  injure  the  remainderman,  even  after  his  estate  should  be- 
come vested,  if  that  event  should  happen  before  this  destruction  was  com- 
pleted. 

The  next  thing  which  is  plain  and  self-evident  is,  that  this  wrongful  collu- 
sive transaction  hath  turned  to  the  damage  and  loss  of  the  plaintiff. 

The  next  inquiry  is,  whether  the  plaintiff  is  entitled  to  any  remedy  in  this 
Court  upon  the  principles  of  equity. 
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At  law,  it  is  admitted,  as  I  said  before,  that  he  can  have  none;  and  it  must 
be  admitted  further,  that,  if  the  limitation  to  trustees  to  preserve  contingent 
remainders  had  been  out  of  the  case,  he  would  have  had  none  in  equity. 

Indeed,  as  the  plaintiiF's  father  was  made  only  tenant  for  years,  if  there  had 
not  been  such  a  limitation  to  the  trustees,  all  the  contingent  remainders  would 
have  been  void,  for  want  of  an  estate  of  freehold  to  support  them ;  and  Sir 
John  Hind  Cotton  would  have  had  the  immediate  freehold  as  well  as  the 
inheritance  in  him,  which  would  have  given  him  a  clear  right.  But  if  the 
plaintiff^s  father  had  been  tenant  for  life,  and  there  had  been  no  sucb  limita- 
tion to  the  trustees,  the  plaintiff  could  even  then  have  been  entitled  to  no 
remedy,  because  his  whole  use  in  the  land,  whilst  it  remained  in  contingency, 
would  have  been  in  the  power  of  the  tenant  for  life  to  bar  by  fine,  feoffment, 
or  surrender  to  the  remainderman  vested;  and  there  could  have  been  no  pre- 
tence for  this  Court  to  interpose  to  preserve  or  restore  to  him  part  of  that 
inheritance,  the  whole  of  which  was  in  the  power  of  the  tenant  for  life. 

Therefore,  the  stress  and  foundation  of  the  plaintiff's  equity  depends  entirely 
upon  the  estate  limited  to  the  trustees  to  preserve  the  contingent  useSy  and  the 
consequences  from  thence. 

In  order  to  determine  concerning  the  force  and  operation  of  this  in  the 
present  case,  I  will  consider — 

First,  what  is  the  intention  and  use  of  creating  limitations  to  trustees  for 
preserving  contingent  remainders. 

Secondly,  what  estate  such  trustees  take  in  point  of  law,  and  what  actions 
they  may  maintain  at  common  law. 

r*5801       ^Thirdly,  what  is  the  nature  and  extent  of  this  trust  in  equity, 
and  what  remedy  they  may  pursue  in  this  Court. 

Fourthly,  how  far,  and  in  what  cases,  such  trustees  may  be  charged  in  equity 
for  a  breach  of  trust,  or  any  other  person  be  affected  by  their  acts,  or  laches, 
in  breach  of  their  trust. 

First,  the  intention  of  limitation  to  trustees  to  preserve  contingent  uses  took 
its  rise  from  the  determination  of  two  great  cases,  reported  by  Lord  Coke,  in 
his  first  volume — Chudleigh'scase,^  Hil.,  31  Eliz.,  and  Archer's  case^  Mich., 
89  Eliz. ;  though  it  was  several  years  after  those  resolutions  before  that  light 
was  struck  out,  and  it  was  not  brought  into  practice  amongst  conveyancers 
till  the  time  of  the  usurpation,  when,  probably,  the  providing  against  forfeit- 
ures for  what  was  then  called  treason  and  delinquency  was  an  additional 
motive  to  it. 

Let  us  see,  then,  what  were  the  claims  and  defects  which  wanted  to  be 
filled  up  and  remedied  in  consequence  of  those  two  judgments. 

The  grand  dispute  in  Chudleigh' s  case  was  concerning  the  power  of  feoffees 
to  uses  created  since  the  stat.  27  Hen.  8,  c.  10,  to  destroy  contingent  uses  by 
fine  or  feoffment  before  the  contingent  use  came  into  being. 

In  order  to  determine  this,  the  judges  entered  into  very  refined  and  specu- 

1  1  Co.  120 ;  Poph.  70,  and  1  And.  309,  where  it  is  best  reported  j  see  also  S.  C,  Lead. 
Cas.  Real  Prop.  200. 

2  1  Co.  63. 
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lative  reasonings,  some  of  wliicli  (I  speak  it  witt  reverence,)  are  not  very  easy 
to  comprehend. 

They  all  agreed,  that  where  there  is  a  conveyance  to  uses,  to  the  use  of  the 
father  for  life,  remainder  to  his  first  and  every  other  son  in  tail,  with  remain- 
ders over — in  all  those  cases  no  estate  at  all  is  left  in  the  feoffees,  but  the  whole 
estate  is  divested  and  drawn  out  of  them  by  the  Statute  of  Uses. 

But  then  came  the  question  respecting  the  contingent  uses  to  the  sons  not 
in  esse.  On  the  one  side,  though  they  admitted  there  was  no  estate  left  in 
the  feoffees,  yet  they  said  there  was  a  scintilla  juris,  a  power  of  entry  to  pre- 
serve the  contingent  uses,  if,  by  reason  of  disseisin  or  disturbance  of  the  estate, 
there  should  be  occasion ;  for,  say  they,  no  use  can  be  executed  by  the  statute 
unless  *there  be  a  person  seised  to  the  use,  and  also  a  cestui  que  use.  r*Koi-| 
And,  if  any  disseisin  or  disturbance  of  the  estate  should  happen,  the 
right  to  the  use  cannot  be  executed  within  the  statute ;  therefore,  lest  these 
contingent  uses  should  be  destroyed  and  not  executed,  there  must,  by  con- 
struction of  the  statute,  be  such  a  power  of  entry  left  in  the  feoffees  and  their 
heirs. 

This  was  the  opinion  of  the  greatest  part  of  the  judges. 

Others  of  the  judges  were  of  opinion  that  there  was  not  only  no  estate  left 
in  the  feoffees,  but  no  power  or  right  to  enter,  nor  anything  to  do  with  the 
land;  but  that  they  were  at  first  only  conduit-pipes,  and  the  estate  that  was  in 
them  was  by  the  statute  wholly  transferred  to  serve  the  uses  which  were  in 
esse,  with  a  pregnancy  and  prospect  to  the  contingent  remainders,  if  they 
should  arise  in  their  due  time. 

It  must  be  observed,  that  one  thing  which  weighed  much  with  the  majority 
of  the  judges,  to  be  of  opinion  for  leaving  a  right  of  entry  in  the  feoffees  to 
preserve  the  contingent  uses,  was  their  fear  of  perpetuities,  and  of  having  con- 
tingent estates  by  way  of  use  in  persons  not  in  esse,  if  they  should  not  be 
destroyable  by  the  feoffees ;  for  this  doctrine,  as  it  left  it  in  the  power  of  the 
feoffees  to  preserve  the  contingent  uses,  so  it  put  it  into  their  power  to  destroy 
them,  if  they  pleased. 

The  reason  of  which  was,  that  at  that  time  the  law  was  not  settled  that  the 
destruction  of  the  particular  estate  by  the  feoffment  or  conveyance  of  the 
cestui  que  use  for  life,  before  the  contingent  remainders  became  vested,  was  a 
destruction  of  the  contingent  remainders  :  but  afterwards  came  Archer's  case, 
in  which  case  this  point  was  solemnly  settled,  and  they  were  relieved  from 
their  apprehensions ;  for,  though  Archer's  case  is  placed  in  the  reports  before 
Chudleigh's  case,  it  was  not  determined  until  some  years  afterwards. 

The  clearest  summary  of  thQ  reasoning  in  those  cases  is  stated  by  Mr.  Pol- 
lexfen,  in  his  argument  of  the  case  oi  Hales  y.  Risley,  in  PoUexfen,  385,  from 
whence  I  have  taken  it. 

*From  this  deduction  you  will  see  what  were  the  chasms  and  defects  r*532-i 
to  be  supplied. 

Here  was,  then,  understood  to  be  a  power  in  the  general  feoffees  to  uses, 
either  to  preserve  or  destroy  those  uses  ad  libitum,  and  here  was  a  power  in 
the  cestui  que  use  for  life  to  destroy  them. 
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How  were  these  defects  to  be  supplied  and  filled  up  ?  By  vesting  a  limita- 
tion in  certain  trustees  eo  nomine,  upon  an  express  trust  to  support  them. 
But  how  to  support  them?  By  preserving  the  whole  inheritance  to  come 
entire  to  the  cestui  que  use  in  contingency,  in  like  manner  as  trustees  to  uses 
ought  to  do  before  the  Statute  of  Uses,  when  they  were  but  trusts  to  be  exe- 
cuted in  this  Court.  And,  as  things  then  stood,  such  trustees,  having  the 
whole  legal  estate,  might  and  ought  to  preserve  the  entire  inheritance,  whether 
consisting  of  the  lands,  mines,  or  timber,  for  the  benefit  of  all  the  cestui  que 
trusts  in  remainder,  either  vested  or  contingent. 

Secondly.  Consider,  in  the  next  place,  what  such  trustees  take  in  point  of 
law,  and  what  actions  they  may  maintain  at  common  law. 

It  hath  formerly  been  attempted  to  be  brought  in  question,  whether,  upon 
such  a  limitation  to  trustees,  after  a  prior  limitation  for  life,  they  took  any 
estate  at  all  in  the  land,  or  only  a  right  of  entry  on  the  forfeiture  or  surrender 
of  the  first  tenant  for  life,  by  reason  that  the  limitation,  being  only  during  his 
life,  could  not  commence  or  take  effect  after  his  death. 

But  this  was  soon  settled  on  the  authority  of  Cholmondeley^ s  case,  2  Co. 
50,  a,  where  it  is  held,  that,  if  there  is  a  lease  to  A.  for  life,  remainder  to 
another  during  the  life  of  A.,  this  is  a  good  remainder;  for  by  possibility  the 
remainder  may  take  effect  in  case  a  tenant  for  life  makes  a  feoffment  in  fee, 
or  commits  any  other  forfeiture;  and  so  in  the  book,  41  Edw.  3,  Fitzh.,  tit. 
^' Waste,''  83 ;  and  this  is  followed  by  the  late  case  of  Duncomb  v.  Duncomb, 
Hil.,  7  Will.  3,  C.  B.,  3  Lev.  437,  which  was  one  of  the  first  cases  wherein 
r  *'S8^1  *^®  operation  of  such  ^limitation  to  trustees  to  preserve  contingent 
uses  came  into  question. 

If  this  be  so  upon  such  a  limitation,  after  a  prior  estate  for  life,  it  holds 
much  more  strongly  when  limited  after  a  prior  estate  for  years  only,  determi- 
nable on  the  life  of  the  first  tenant;  because  in  the  last  case  it  comes  the  first 
estate  of  freehold,  to  the  trustees,  as  was  rightly  reasoned  by  Lord  Chief  Jus- 
tice Lee,  in  the  case  of  Smith  v.  Dormer ,  and  Packhurst,  Mich.,  14  Geo.  2 
B.  R.i 

It  is  plain,  therefore,  that  these  trustees  had  the  immediate  freehold  in 
them — an  estate  pour  autre  vie ;  and  at  law  they  alone  could  maintain  or  de- 
fend any  action  concerning  the  freehold. 

If  a  disseisin  was  committed  they  must  bring  the  assize,  and  they  must 
defend  in  all  praecipes ;  for  the  possession  of  the  tenant  for  years  was,  in  law, 
their  possession  :  for  this  reason  they  had  in  law  an  interest  in  the  timber,  not, 
indeed,  to  cut  down  or  destroy,  but  in  respect  of  the  enjoyment  by  their  ten- 
ant for  years,  and  of  the  expectancy  of  its  coming  into  their  actual  possession, 
by  the  determination  of  his  estate,  as  part  of  their  freehold. 

Notwithstanding  all  this,  it  is  certain  that  they  could  maintain  no  action  of 
waste ;  the  reason  of  which  is,  that  the  common  law  gave  the  prohibition  of 
waste  only  to  an  owner  of  the  inheritance,  and  the  Statute  of  Gloucester  gave 

1  8  Vin.  Ab.  413 ;  Willes'  Rep.  327  ;  3  Atk,  135 ;  6  Bro.  P.  C.  351,  Toml.  ed. 
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the  writ  of  waste  to  the  same  persons.  But  in  this  respect  such  trustees  are  in 
no  other  condition  than  all  other  remaindermen  for  life. 

Thirdly.  Consider,  in  the  next  place,  what  is  the  nature  and  extent  of  their 
trust  in  equity,  and  what  remedies  they  may  pursue  in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice,  and  in  support  of  right,  to 
construe  their  trust  in  the  most  liberal  manner.  In  the  case  of  Mansell  v. 
Mansell,^  (which  must  be  more  particularly  mentioned  by  and  by,)  it  was  ex- 
pressly laid  down  by  Lord  Raymond,  as  I  took  it  from  his  own  mouth — "  It 
is  only  positive  law  that  tenant  for  life  may  destroy  contingent  remainders, 
and  therefore  it  was  a  very  considerable  invention  to  create  these  trusts  to 
*preserve  them;  they  are  the  creature  of  the  Court,  and  properly  ^  ^^ro .-i 
under  its  direction  and  control.'^  ^  -• 

The  first  trust  is  declared  to  preserve  the  contingent  estates  thereinafter 
limited.  How  to  preserve  them  1  To  preserve  the  inheritance  as  entire  as 
possible — to  go  according  to  the  succession  established  by  the  testator,  which 
inheritance  consists  of  the  land,  timber,  and  mines,  and  cannot  be  preserved 
entire  without  preserving  all  three.  In  many  estates  the  timber  is  the  most 
valuable  part — in  more,  the  mines ;  and  the  destruction  of  the  one,  or  the  ex- 
hausting of  the  other,  might  take  away,  or  be  an  alienation  of,  the  best  part  of 
the  inheritance. 

But  it  hath  been  objected,  that  this  relates  only  to  the  preservation  of  the 
legal  estate  of  the  use,  and  not  to  the  timber  or  mines,  because  the  estate  of 
the  trustees  cannot  support  any  action  of  waste. 

This  might,  in  many  instances,  be  to  preserve  the  shell  without  the  kernel, 
and  brings  it  to  the  question,  what  remedies  they  may,  in  virtue  of  this  trust, 
pursue  in  this  Court. 

These  trusts  are  equally  declared  to  make  entries  and  bring  actions,  as  the 
case  shall  require.  Here  it  is  expressly  to  do  all  and  every  such  lawful  act 
and  acts,  by  entry  or  otherwise,  as  shall  be  requisite  for  that  purpose  and  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comes  to  the  same 
thing,  and  comprehends  all  remedies  both  in  law  and  equity. 

For  the  course  of  equity  is  a  part  of  the  constitution  of  the  law  and  judicial 
proceedings  in  this  kingdom.  Therefore,  if,  after  a  forfeiture  committed,  and 
an  entry  made  for  that  forfeiture,  such  trustees  wanted  any  assistance  of  a 
court  of  equity  in  support  of  their  trust,  and  not  to  break  it  upon  the  right  of 
the  tenant  for  life  to  receive  the  rents  and  profits,  they  might  undoubtedly, 
by  force  of  this  trust,  have  their  remedy  here.  As  they  may  do  this,  I  am 
clearly  of  opinion,  that  they  may  bring  a  bill  for  an  injunction  to  stay  waste, 
although  no  precedent  in  point  is  produced  for  it. 

*In  the  present  case  they  were  remaindermen  pour  autre  vie,  and  p^rr^r-i 
immediate  owners  of  the  freehold  in  law.     In  the  case  of  Dayrell  v.  ^  ^ 

Champnessj  1  Eq.  Ca.  Ab.  400;  Trin.  1700,  a  remainderman  for  life  was 
admitted  to  maintain  such  a  bill  without  making  the  owner  of  the  inheritance 
a  party;  and  although  it  was  observed  upon  that  case  by  Mr.  Clarke,  that  it 

1  2  P.  Wms.  618  J  Ca.  t.  Talb.  252. 
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appears  by  the  state  of  it  in  the  book  that  the  plaintiff  had  the  first  remainder 
in  tail,  vested,  yet  that  doth  not  appear  by  the  recitals  of  this  decretal  order ; 
and  if  it  had,  the  objection  could  not  have  been  made. 

If  the  trustees  could  do  this  as  remaindermen  of  the  legal  estate  pour  autre 
vie,  surely  their  trust,  which  affects  their  conscience,  and,  according  to  Lord 
Raymond's  opinion,  makes  them  creatures  of  this  Court,  would  not  make  their 
case  the  weaker  here. 

But  the  books  go  further,  and  say  a  bill  may  be  brought  for  an  injunction 
to  stay  waste  on  behalf  of  an  infant  en  ventre  sa  mere.^  And  so  is  Musgrave 
V.  Parry  J  2  Vern.  710;  which  is  liable  to  much  more  difficulty,  for  that  must 
be  as  amicus  curiae  on  the  unborn  child's  behalf. 

I,  therefore,  hold  most  clearly,  that  the  trustees  might  have  brought  such  a 
bill,  and  obtained  an  injunction  to  stay  this  waste,  both  against  the  plaintiff's 
father  and  the  late  Sir  John  Hind  Cotton. 

Pursue  this,  then,  into  its  necessary  consequences. 

Suppose,  after  such  an  injunction  granted,  the  timber  had  been  felled  :  this 
had  been  a  contempt  of  the  Court,  and  the  contemnor  must  have  stood  com- 
mitted. 

Then  arises  the  question  which  Mr.  Solicitor-GreneraP  very  properly  put  in 
his  argument — on  what  terms  should  they  be  discharged  ?  This  Court  could 
not  have  fined  them  :  therefore,  certainly  only  on  the  terms  of  making  satis- 
faction. That  satisfaction  could  not  have  been  made  by  setting  up  the  trees 
again,  and  therefore  it  must  have  been  by  paying  the  value.  Who  must  have 
had  that  value  "(  Not  the  tenant  for  years,  for  he  had  no  pretence  to  it;  nor 
the  remote  remainderman  in  fee,  for  *he  had  no  right  to  take  it :  and 
L  -1  this  would  have  been  to  reward  them  both  for  their  contempt  and  col- 
lusion. The  consequence  is,  it  must  have  been  laid  up,  and  secured  to  attend 
the  contingent  uses.     Without  this,  justice  could  not  have  been  done. 

Fourthly.  It  comes  next  to  be  considered,  how  far  and  in  what  cases  such 
trustees  may  be  charged  in  equity  for  a  breach  of  trust,  or  any  other  person 
may  be  affected  by  their  act,  or  laches,  in  breach  of  trust. 

Notwithstanding  the  saying  of  Mr.  Pollexfen,  arguendo  at  the  bar,  (Pollex. 
250,)  '^  that  trustees  to  preserve  contingent  remainders  were  never  punished 
in  equity  when  they  broke  their  trust,''  (which,  by  the  way,  is  a  kind  of  con- 
tradiction in  terms,)  that  is  now  exploded,  and  settled  to  the  satisfaction  of 
mankind  to  be  otherwise. 

It  was  first  broken  in  upon  by  Lord  Harcourt,  in  the  case  of  Pye  v.  Gorges^ 
Mich.  1710,  where  he  declared,  that  "when  such  trustees  were  appointed, 
whether  by  marriage  settlement  or  will,  and  they,  before  the  birth  of  a  son, 
joined  in  a  conveyance  to  destroy  the  contingent  remainders,  this  was  a  plain 
breach  of  trust,  and  the  persons  taking  under  such  a  conveyance,  if  voluntary, 
or  having  notice,  should  be  liable  to  the  same  trusts :"  and  he  said,  if  there 
was  no  precedent  in  the  case,  he  would  make  one. 

1  See  Lutterell's  case,  cited  Prec.  Ch.  50 ;  Scatterwood  v.  Edge,  1  Salk.  229. 

2  Murray,  afterwards  Lord  Mansfield. 

8  Prec.  Ch.  308 ;  1  P.  Wms.  128 ;  2  Salk.  680 ;  T  Bro.  P.  0.  221,  Toml.  ed. 
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Then  came  Tipping  v.  Pigott^  in  Mich.  1711,  before  the  same  Lord 
Chancellor,  and  he  adhered  to  the  same  doctrine,  and  said  it  would  be  danger- 
ous for  such  trustees  themselves  to  make  the  experiment.  Thus  it  stood  till 
the  great  case  of  Mansell  v.  Mansell,  which  was  first  decreed  by  Sir  Joseph 
Jekyll,  at  the  Rolls,  in  January,  1731,  and  afterwards  by  Lord  King,  assisted 
by  Lord  Raymond  and  Lord  Chief  Baron  Reynolds,  Dec.  12,  1732.=* 

Here  it  was  first  solemnly  settled,  by  the  concurrent  opinion  of  all  those 
great  men,  that  the  trustees  themselves  shall  be  liable  in  equity  to  make  satis- 
faction for  such  a  breach  of  trust ;  and  also,  that  a  voluntary  alienee,  or  a  pur- 
chaser for  a  valuable  consideration,  with  notice  of  *the  trust,  shall  be  ^^-q^-^ 
decreed  in  equity  to  restore  the  estate ;  and  in  that  case  it  was  de-  *-  -' 
creed  accordingly. 

Thus  it  stands  determined,  that  for  a  breach  of  trust  in  aliening  the  inherit- 
ance the  trustees  are  liable,  and  other  persons  are  ajQFected  by  their  act  done  in 
breach  of  this  trust. 

On  this  I  build :  suppose  these  trustees  had  consented  to  the  felling  and 
sale  of  the  timber — had  joined  with  Mr.  Garth  and  Sir  John  Hind  Cotton  in 
the  articles,  and  expressly  covenanted  that  they  would  bring  no  bill  for  an  in- 
junction— would  the  trustees  in  that  case  have  been  liable?  Clearly  so;  for 
it  was  agreeing  to  alien  part  of  the  inheritance ;  and  it  plainly  follows  from 
the  principle  on  which  the  Court  founded  itsejf  in  Mansell  v.  Mansell.  Lord 
Raymond  said,  "  It  was  strange  in  natural  reason  to  say,  that,  where  a  man 
hath  created  a  trust  to  preserve  his  estate,  the  trustees  may  break  that  trust, 
and  give  away  the  estate  with  impunity ;  and  that  there  wanted  no  particular 
precedent  for  it,  because  it  is  founded  on  all  the  general  rules  of  trust.'' 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their  trust,  would  Mr, 
G-arth,  the  father,  or  the  late  Sir  John  Hind  Cotton,  have  been  affected  by 
this  express  act,  done  in  breach  of  their  trust  ?  This,  to  me,  is  also  as  clear ; 
for  then  they  would  have  had  notice  of  this  breach  of  trust,  and  have  reaped 
the  benefits  of  it )  which  is  expressly  within  the  rules  of  Mansell  v.  Mansell. 
And  here  I  cannot  help  repeating  some  remarkable  words  of  Lord  King,  who 
was  not  disposed  to  amplify  the  jurisdiction  of  this  Court.  ''  If  it  is,''  said 
his  Lordship,  ^'  a  breach  of  trust,  and  the  trustees  convey  the  estate  over,  a 
court  of  equity  is  not  to  sit  still  and  let  others  profit  by  the  spoil." 

This  position  is  very  apposite  to  the  present  case ;  all  the  difference  is,  that 
here  is  no  positive  act  of  the  trustees,  but  only  laches  or  neglect  in  not  per- 
forming their  trust,  and  bringing  a  bill  for  an  injunction  to  stop  this  waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice  of  the  scheme  or  attempt 
to  strip  the  estate  of  the  timber )  *but  how  will  it  excuse  the  others,  ^^r oo-i 
who,  as  Lord  King  expressed  it,  have  profited  by  the  spoil  ?  By  no  ^  -' 
means. 

In  all  cases  of  alienation  the  alienees  are  not  affected  merely  by  act  of  the 
trustees,  but  by  notice  of  the  trust :  and  here  all  parties  had  actual  notice  of 
the  will,  claim  under  it,  and  have  expressly  recited  it  in  their  articles.     There- 

1  1  Eq.  Ca.  Ab.  385  ;  Gilb.  Eq.  Rep.  34. 

2  2  P.  Wms.  678 ;  Ca.  t.  Talb.  252 ;  2  Eq.  Ca.  Ab.  747. 
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fore,  in  this  case  the  actual  notice  of  the  trust  operates  to  make  the  laches  of 
the  trustees  affect  them  as  much  as  their  express  act  would  have  done  in  the 
other ;  and  it  would  be  strange  to  say  that  the  plaintiff's  and  defendant's 
father  would  have  been  liable  for  the  timber  if  the  trustees  had  concurred  in 
the  destruction  and  sale  of  it,  but  shall  be  in  a  better  condition  because  they 
did  not.  What  is  the  justice  that  results  from  hence,  but  restitution  ?  Just 
as  in  the  case  of  an  alienation  with  notice,  the  justice  would  have  been  a  re- 
conveyance ;  indeed,  it  plainly  follows  by  analogy  from  thence.  Suppose  an 
estate  with  valuable  mines  in  it,  unopened,  settled  in  this  manner,  and  the 
trustees  to  preserve  contingent  remainders  had  joined  in  an  alienation,  with 
notice.  Afterwards  such  a  purchaser,  with  notice,  opens  the  mines,  and  ex- 
hausts them,  putting  a  great  sum  of  money  into  his  pocket.  Then  a  son  is 
born,  who  is  tenant  in  tail :  the  tenant  for  life  dies,  and  a  son  brings  a  bill  for 
a  re-conveyance:  if,  according  to  the  authority  of  Mansell  v.  Mansell,  the 
Court  had  decreed  a  re-conveyance,  would  the  justice  have  been  complete 
without  decreeing  satisfaction  for  so  much  of  the  inheritance  as  was  carried 
off  by  exhausting  the  mines  ?  Clearly  not.  It  would  be  a  necessary,  unavoid- 
able consequence  of  equity,  that  satisfaction  must  be  made  to  the  owner  of  the 
inheritance.  And  yet  this  is  liable  to  the  same  objections  as  have  been  made 
in  the  present  case'at  the  bar.  It  was  done  at  a  time  when  the  contingent 
remainderman  had  neither  jus  in  re  nor  jus  ad  rem,  before  he  was  in  rerum 
natura;  and  no  wrong  can  be  done  to  a  person  non-existent.  But  these  are 
colorable  objections  only  :  for,  if  equity  out  to  wait,  and  expect  the  vesting  of 
the  estate  for  his  *benefit,  and  restore  him  that  estate,  it  ought  to  do 
L  -"it  completely. 

I  have  chosen  to  go  through  the  general  reasoning  (which  hath,  upon  the 
maturest  consideration,  convinced  me  that  the  plaintiff  ought  to  be  relieved  in 
this  court,)  before  I  state  the  objections  made  on  the  part  of  the  defendant, 
the  rather  because  the  clearest  answer  to  these  objections  will  arise  from  the 
right  application  of  that  reasoning. 

First  ohjection. — That  the  interposition  and  allowance  of  trustees  to  pre- 
serve contingent  remainders  was  not  intended,  nor  has  been  suffered,  to  alter 
the  legal  rights  of  the  tenants  for  life  and  the  first  remainderman  of  the  inhe- 
ritance vested,  either  in  respect  of  the  timber  or  other  property  of,  or  powers 
over,  the  estate. 

Answer. — This  objection  assumes  too  much ;  for  I  have  already  proved,  and 
it  is  demonstrable,  that  the  very  intention  of  interposing  this  new-invented 
limitation  was  to  alter  and  abridge  the  legal  rights  both  of  the  tenant  for  life 
and  the  first  remainderman  vested,  to  abridge  the  legal  right  of  the  former, 
to  defeat  and  destroy  the  contingent  use  of  the  inheritance  whilst  it  remains 
contingent  and  eventual,  to  abridge  the  legal  right  of  the  latter,  to  destroy  it 
by  accepting  a  surrender  of  the  estate  for  life :  all  which  are  as  much  legal 
powers  as  the  cutting  down  of  timber  or  the  opening  or  digging  of  mines. 

I  admit  the  instance  which  was  put,  that  if  (where  there  is  tenant  for  life 
or  for  years,  subject  to  waste)  timber  is  blown  down  by  accident,  or  cut  down 
by  the  tort  of  a  stranger  or  of  the  tenant  for  life  alone,  the  owner  of  the  first 
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remainder  of  inheritance  vested  shall  have  the  benefit  of  it.  So  was  the  ease 
of  the  timber  blown  down  on  the  late  Duke  of  Newcastle's  estate,  and  the  case 
of  Whitfield  v.  Bewitt,  2  P.  "VVms.  240  -^  but  the  ascertaining  of  the  ground 
of  these  resolutions  is  sufficient  to  distinguish  them  from  the  present  case. 

The  common  law  doth  not,  nor  can,  consider  the  contingent  uses  as  having 
existence  till  they  happen  :  therefore,  according  to  Lewis  Bowles's  case,  11 
Co.  79,  and  '^Vdal  v.  Tidal,  Aleyn,  81,  an  estate  in  contingency  is  as  ^  j^rQ/^-, 
no  estates  till  the  contingency  happens.  And  when  the  trees  are  L  .1 
severed  the  property  must  vest  immediately  in  somebody,  and  that  can  only 
be  in  the  first  remainderman  of  inheritance  vested ;  and  on  the  foundation  of 
that  property  he  may  maintain  trover  for  them. 

This  is  his  right  at  law ;  and  there  is  in  the  cases  put  of  trees  fallen  by  acci- 
dent, or  merely  by  the  wrongful  act  of  a  stranger  or  of  the  tenant  for  life,  no 
ground  of  equity  to  take  it  from  him. 

But  here  comes  in  the  force  and  operation  of  ^^c  coUusion  in  this  case.  The 
destruction  being  made  hy  contrivance  and  collusion  with  the  remainderman, 
and  affecting  his  conscience,  obliges  this  Court  to  pursue  its  known  maxims  in 
laying  hold  of  it  either  by  restraining  the  act  before  it  be  completed,  or  de- 
creeing satisfaction  for  it  afterwards  :  for,  in  all  cases  where  a  legal  right  is 
acquired  or  exercised  hy  fraud  or  coUusion,  contrary  to  conscience,  it  is  the 
office  of  this  Court  to  enjoin  it,  or  decree  a  compensation. 

Second  objection. — That  the  relief  sought  by  the  bill  is  contrary  to  all  the 
rules  of  law,  which  allows  no  remedy  for  waste  to  any  person  who  hath  not  an 
immediate  reversion  or  remainder  of  inheritance  vested  at  the  time  of  the 
waste  committed. 

Answer. — This  is  true  in  general,  though  it  admits  of  some  exceptions  even 
at  common  law.  But,  if  it  were  true  at  common  law  in  the  latitude  with 
which  it  was  laid  down,  it  would  not  govern  this  case,  which  depends  upon 
principles  of  equity  arising  from  the  collusion  and  covin  between  the  tenant  for 
years  and  the  remote  remainderman,  which  is  an  established  ground  of  relief 
in  this  Court,  even  beyond,  and  sometimes  contrary  to,  the  rules  of  law. 

However,  as  I  always  incline  to  adhere,  as  near  as  justice  will  admit,  to  the 
rule  equitas  sequitur  legem,  I  will  endeavor  to  show  how  far  the  opinion  I  have 
given  coincides  with,  and  is  supported  by,  the  reason  of  some  cases  concern- 
ing waste. 

*It  is  clear,  that  when  there  is  a  tenant  for  life,^  with  remainder  rHsKqiT 
over  in  fee  or  tail,  and  tenant  for  life  commits  waste,  the  remainder- 
man  in  fee,  or  in  tail,  can  have  no  action  of  waste.  The  reason  is,  because  the 
plaintiff  in  the  action  must  recover  the  place  wasted,  and  that  would  be  an  in- 
justice to  the  remainder  for  life,  which  is  not  forfeited  ;  and,  if  it  should  be 
recovered  by  the  owner  of  the  inheritance  (being  under  limitation  of  the  party) 
it  would  never  go  back  again. 

But,  notwithstanding  that,  he  may  have  another  action  of  trover  for  the 
trees,  and  therein  recover  satisfaction  for  the  wrong  done  to  the  inheritance ; 

1  2  Eq.  Ca.  Ab.  589. 

*  [With  remainder  to  another  tenant  for  life.]     Evidently  omitted. 
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nay,  in  case  the  remainderman  for  life  does,  living  the  remainderman  of  the 
inheritance,  he  may  then  bring  an  action  of  waste  for  the  waste  done  during 
the  continuance  of  the  remainder  for  life. 

Further,  if  there  be  a  tenant  for  life,  with  an  immediate  remainder,  or 
reversion  in  fee,  and  the  remainderman,  or  reversioner  in  fee,  grants  over  his 
remainder,  or  reversion  to  A.  for  the  life  of  A. ;  then  the  tenant  for  life  com- 
mits waste,  and  afterwards,  the  grantor  of  the  remainder,  or  reversion  for  life, 
dies,  this  remainderman,  or  reversioner  in  fee,  may  maintain  an  action  of 
waste,  though  he  had  parted  with  his  remainder,  or  reversion  for  that  time, 
by  his  own  voluntary  act. 

All  this  appears  by  Paget' s  case,  5  Co.  76,  b,  and  the  case  of  Udal  v.  Udal; 
and  I  shall  make  a  further  use  of  it  by  and  by. 

But  such  is  the  abhorrence  of  the  common  law  to  waste  and  destruction, 
that  it  hath  extended  its  remedies,  in  some  special  cases,  beyond  the  strict 
principles  on  which  they  were  originally  founded ;  and,  therefore,  though  it 
be  requisite  in  general,  that  the  inheritance  should  be  vested  in  the  plaintiff 
at  the  time  of  the  waste  done,  else  he  cannot  lay  it  to  his  disherison ;  yet,  if 
the  estate  were  out  of  him  by  wrong,  and  then  come  into  him  again,  he  shall 
maintain  the  action  of  waste.  Thus,  if  lessee  for  life  make  a  feoffment  in  fee 
upon  condition,  the  feoffee  does  waste,  and  afterwards  breaks  the  condition, 
r  *'SQ21  ^^^  *^®  lessee  *for  life  enters  for  the  breach,  though  the  reversioner 
had  nothing  in  the  reversion  at  the  time  of  the  waste  done  :  yet,  as 
it  was  out  of  him  by  tort,  when  it  is  revested,  he  shall  have  this  remedy.  Co. 
Litt.  356,  a. 

But  there  is  another  case  at  law,  the  reason  of  which  seems  to  me  to  be 
more  analogous  to  the  present  case ;  as  that  of  a  bishop,  after  the  restitution 
of  temporalities  to  him  and  his  successors,  in  right  of  his  church.  When  he 
dies,  during  the  vacancy  the  right  is  in  the  king ;  and  when  a  new  bishop  is 
invested  with  the  temporalities,  the  fee  is  in  him.  Suppose,  then,  a  tenant 
for  life,  or  for  years,  by  demise  of  the  predecessor,  commits  waste  during  the 
vacancy,  the  successor  shall  have  the  action  for  this  waste,  though  he  had 
nothing  at  all  in  the  land  at  the  time  the  waste  was  done.  Co.  Litt.  366 ; 
Fitzh.  N.  B.  112. 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute,  and  therefore  is 
no  proof  of  the  reason  of  the  common  law ;  and  that  the  Statute  of  Marlebridge, 
Cap.  29,  against  depredations  upon  the  possessions  of  ecclesiastical  persons, 
gave  this  remedy;  and  for  this  some  countenance  may  be  drawn  from  what 
Fitzherbert  says,  in  the  place  cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hold,  that  that  statute  doth 
not  include  bishops  or  their  possessions ;  and  of  this  opinion  is  Lord  Coke,  in 
his  reading  on  the  Statute  of  Marlebridge,  2  Inst.  151.  His  words  are,  ^'  This 
Act  extendeth  only  to  abbots,  priors,  and  other  prelates,  that  be  religious  and 
regular,  and  not  to  bishops  and  other  ecclesiastical  persons,  being  secular ;  for 
in  the  second  clause  of  this  Act,  hujus  modi  religiosorum  is  mentioned  for  the 
distinction  between  religious  and  secular ;  and  the  reason  of  this  diversity  is, 
that  the  abbots  and  priors,  and  other  religious  persons,  are  dead  persons  in 


GARTH     V.      SIR     JOHN     HIND     COTTON.  689 

law,  and  liave  capacity  to  have  lands  and  goods  only  for  the  use  and  benefit  of 
the  house,  and  cannot  make  any  testament ;  and  therefore,  the  church,  or  re- 
ligious house,  is  holden  always  one;  in  respect  whereof,  the  succeeding  abbot 
shall  have  an  assize  for  disseisin  done  in  the  lifetime  of  his  predecessor,  and 
an  action  of  waste  for  waste  done  in  his  *predecessor's  time  ;  but  so  p  sjckao-i 
shall  not  a  bishop,  dean,  arch-deacon,  or  the  like,  who  are  eccle- 
siastical persons  secular,  because  the  church,  by  their  death,  hath  an  altera- 
tion, and  is  not  always  one/' 

That  the  opinion  of  Lord  Coke  was,  that  the  action  is  not  founded  on  the 
Statute  of  Marlebridge,  is  clear  by  other  cases ;  for  if  bishops  were  within  the 
statute,  then  they  as  well  as  abbots  might  have  an  action  of  waste  for  waste 
done,  not  in  time  of  vacancy,  but  in  their  predecessors'  time,  which,  as  to 
ecclesiastical  persons  regular,  is  clearly  within  the  statute ;  but  it  hath  been 
settled  that  they  cannot:  39  Edw.  3,  15 ;  2  Hen.  4,  2 ;  2  Roll.  Abr.  8,  24; 
Pla.  3,  4,  5,  6,  7.  From  hence  I  infer,  that  this  remedy  was  given,  not  by 
particular  statute,  but  by  the  policy  of  the  law,  which  would  not  permit  an 
estate,  which  it  allowed  to  be  created,  and  whilst  it  was  in  gremio  legis,  as  it 
were,  to  be  destroyed  or  stript  without  giving  a  remedy  to  punish  it,  though 
by  an  extension  of  its  common  principles. 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so  much  counte- 
nance from  the  reason  of  some  cases  at  the  C!?mmon  law  for  this  opinion,  yet 
that  would  not  govern  this  case,  which  depends  on  principles  of  equity;  and 
equity  hath  always  gone  further  to  restrain  waste  and  destruction  than  the 
common  law  hath  done. 

Therefore,  in  the  case  already  put,  of  an  intermediate  remainder  for  life, 
though  the  law  allows  no  action  of  waste,  this  court  sustains  a  bill  for  an  in- 
junction, and  this  ab  antiquo,  according  to  the  case  in  Moore,  554 ;  where 
Lord  Ellesmere  says,  he  had  seen  a  precedent  for  it  so  long  ago  as  in  the  reign  of 
Richard  II.,  1  Roll.  Abr.  377;  1  Yern.  23,^  and  many  cases  in  practice. 

And  although  the  tenant  in  tail,  after  possibility  of  issue  extinct,  is  at  law 
dispunishable  for  waste  by  reason  of  the  inheritance,  which  was  once  in  him, 
yet  Lord  Chancellor  Nottingham  was  clearly  of  opinion,  to  grant  an  injunction 
to  restrain  a  tenant  in  tail  from  committing  waste  in  timber,  which  grew  for 
the  ornament  of  a  mansion-house  :  Ahrahall  v.  Buhh,  2  Freem.  53  ;  2  Sho. 
69.^  In  the  same  book  there  is  the  like  case,  before  *Sir  John  r^f^qii 
Trevor,  M.  R.,  2  Freem.  278,  Hil.  1704 ;  and  this  hath  been  fol-  ^  ^  ^ 
lowed  since,  by  several  cases  of  tenant  for  life  without  impeachment  of  waste 
generally,  who  have  attempted  to  pull  down  a  mansion-house,  or  to  cut  down 
timber,  growing  for  shelter  or  ornament  of  the  mansion-house. 

But  this  Court  hath  gone  still  further ;  and  in  the  case  of  Ahrahall  v.  Buhh, 
Lord  Nottingham  cites  the  case  of  a  Lady  Evelin,  where  there  was  tenant  for 
life,  remainder  to  the  first  son  for  life  without  impeachment  of  waste,  with  re- 
mainders over ;  and  the  first  son,  by  leave  of  the  lessee  of  the  tenant  for  life, 
came  upon  the  land  and  felled  timber,  which  was  not  under  the  description  of 

1  Tracy  v.  Tracy.  2  S.  C,  2  Eq.  Ca.  Ab.  757. 
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trees  growing  for  shelter  or  ornament;  and  this  court  granted  an  injunction 
against  him,  though  no  action  whatsoever  could  be  maintained  at  law  :  and 
upon  the  same  ground,  I  did  the  like  in  the  case  of  Fleming  against  the  late 
Bishop  of  Carlisle  and  others.  There  the  bishop  was  tenant  for  life,  re- 
mainder to  his  eldest  son  for  life,  loithout  impeachment  of  wastCj  with  re- 
mainder over  in  fee;  the  eldest  son,  by  permission  of  the  bishop,  entered  and 
began  to  cut  down  the  timber,  and  the  reversioner  in  fee  brought  a  bill  for  an 
injunction,  and  I  granted  it,  because  he  was  not  to  be  allowed  to  exercise  his 
power  of  doing  waste  by  anticipation,  and  before  the  estate  to  which  this 
privilege  was  annexed  came  into  possession ;  and  this  in  reason  comes  near  to 
the  case  of  the  late  Sir  John  Hind  Cotton's  bringing  himself,  by  collusion, 
into  possession  of  the  timber  before  his  time. 

The  case  of  Robinson  v.  Litton^  went  still  further  than  the  common  law  : 
that  cause  was  heard  in  this  Court,  the  12th  December,  1744.  There  was 
a  devise  to  the  defendant  and  his  heirs ;  and  if  he  should  die  before  his  age 
of  twenty-one  years,  leaving  no  issue,  then  to  the  testator's  first,  &c.,  daughter 
in  tail,  remainder  to  the  testator's  own  right  heirs ;  but  if  the  defendant 
should  live  to  attain  the  age  of  twenty-one  years,  then  the  estate  should  be 
sold,  and  the  money  be  applied  for  the  benefit  of  the  testator's  daughters.  The 
-^rqr-|  defendant,  being  under  the  age  of  *twenty-one  years,  began  to  com- 
•-  -^  mit  waste,  and  the  daughters  brought  their  bill  in  this  case ;  and 

though  the  defendant  had  the  inheritance  in  him  in  point  of  law  at  the  time, 
yet  by  reason  of  the  contingent  executory  limitation,  the  Court  granted  an  in- 
junction, and  at  the  hearing  of  the  cause,  after  its  being  fully  argued,  made 
that  injunction  perpetual. 

Third  objection. — That,  suppose  a  bill  might  have  been  maintained  by  the 
trustees  to  support  the  contingent  remainders,  to  stay  this  waste  before  it  was 
committed  yet  it  will  not  follow  from  thence,  that  after  that  is  over,  a  bill 
may  now  be  brought  for  an  account,  and  that  the  jurisdiction  of  this  Court 
to  decree  an  account  of  the  value  of  the  timber,  is  only  incident  and  concomi- 
tant to  the  jurisdiction  of  granting  an  injunction. 

Ansicer. — It  is  true  that  the  general  run  of  the  cases  is  of  bills  for  an  in- 
junction, because  that  is  a  preventive  suit,  and  the  most  remedial  to  the  party; 
but  that  afi"ords  no  conclusive  argument  that  a  bill  for  such  an  account  cannot 
be  maintained  without  praying  an  injunction. 

In  support  of  this  notion,  only  one  case  was  cited — Jesus  College  v.  Bloome^ 
which  was  before  me  November  13,  1745.  The  lessee  of  the  college  had, 
during  his  lease,  cut  down  some  trees,  and  taken  away  some  stones  and  mate- 
rials of  the  premises,  and  converted  them  to  his  own  use;  the  term  was  ex- 
pired, and  a  new  lease  granted  to  a  stranger,  and  the  college  brought  their  bill 
for  an  account  and  satisfaction  of  the  waste.  At  the  hearing  of  the  cause,  I 
doubted  (amongst  other  things)  whether  such  a  bill  in  equity  was  maintain- 

1  3  Atk.  209  :  2  Eq.  Ca.  Ab.  528. 

2  3  Atk.  262  ;  Amb.  54,  where  the  reports  of  the  case  differ  from  the  account  of  it 
given  here  by  Lord  Hardwicke,  and  the  bill  was,  it  seems,  dismissed,  with  costs. 
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able,  witliout  praying  an  injunction  to  stay  the  waste,  and  it  stood  over  to  an- 
other day,  to  produce  precedents ;  none  were  produced,  and  the  bill  was  dis- 
missed, without  costs ;  but  the  point  was  not  absolutely  determined,  nor  was 
that  the  only  ground  of  the  dismission  :  but  I  was  of  opinion,  that,  at  the 
utmost,  it  was  in  the  discretion  of  the  Court,  and  if  the  college  had  a  right, 
they  might  clearly  bring  an  action  of  trover  at  common  law;  and  it  being  a 
matter  of  small  value,  I  did  not  think  fit  to  countenance  such  bills  in  this 
Court  *after  the  lease  expired.  This  is  widely  different  from  the  p^.'^^ 
present  case  in  all  its  circumstances,  and  particularly  that  it  is  ad-  L  J 

mited,  that  the  plaintiff  here,  though  greatly  damnified,  can  have  no  remedy  at 
law,  which  is  a  substantial  difference. 

Fourth  objection. — But  it  was  objected  further,  that  if  such  a  bill  for  an 
account,  not  incident  to  an  injunction,  can  be  maintained,  yet  there  is  no  pre- 
cedent of  decreeing  the  value  of  the  timber  to  be  secured  and  laid  out  in  land 
for  the  benefit  of  the  contingent  remainderman ;  and  this  could  not  be  done, 
even  upon  a  bill  by  trustees  to  preserve  contingent  remainders  before  the  waste 
completed;  and  for  this  the  case  of  Whitfield  v.  Bewit^  was  relied  on. 

Answer. — This  objection  hath  been  already  answered  in  the  course  of  my 
argument,  and  to  that  I  will  refer  without  repeating  it.  The  sound  distinc- 
tion between  this  case  and  that  of  Whitfield  v.  Bewit  is,  the  collusion  and  covin 
between  the  tenant  for  years  and  the  remote  'remainderman  in  fee;  whereas, 
in  that  case,  the  remainderman  in  fee  was  entirely  innocent,  and  had  done 
nothing  contrary  to  conscience  to  come  at  his  legal  property  in  the  timber 
when  severed;  but  it  was  solely  the  tortious  act  of  the  tenant  for  life;  and  I 
think  I  have  proved  that  in  some  cases  of  destruction  of  contingent  remain- 
ders, or  alienations  of  part  of  the  inheritance,  to  the  prejudice  of  the  contin- 
gent remainderman,  such  an  account  and  compensation  must  be  decreed,  in 
order  to  attain  adequate  justice. 

On  this  I  rely  for  an  answer  to  that  objection. 

Fifth  objection. — That  the  demand  is  made  after  a  great  length  of  time, 
and  that  ought  to  be  allowed  as  a  bar  in  this  Court. 

Answer. — But  though  there  is  length  of  time  in  the  case,  no  statute  of 
limitations  stands  in  the  way,  nor  is  there  any  laches  to  be  imputed  to  the 
plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and  the  timber  was  felled 
soon  after;  but  the  plaintiff  was  not  born  till  May,  1724;  his  father  lived  till 
1727,  and  *he  did  not  attain  his  age  of  twenty-one  years  till  May,  ^ra^i 
1745 ;  and  this  bill  was  brought  in  May,  1748,  within  three  years  after  L  '^  U 
his  coming  of  age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of  time,  how  is 
that  inconvenience  greater  than  the  common  law's  allowing  an  action  of  waste 
to  be  brought  by  a  remainderman  in  fee,  after  the  death  of  a  mesne  remain- 
derman for  life,  for  waste  done  in  his  lifetime  ?  That  life  may  have  lasted 
forty,  fifty,  or  sixty  years  afterwards,  and  yet  this  the  law  allows.     Besides, 

1  2  P.  Wms.  240. 
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in  this  case  the  plaintiiF  submits  to  accept  the  .value  on  the  foot  of  the  defen- 
dant's answer,  which  avoids  the  difficulty  of  an  account. 

Sixth  ohJecHon. — Another  objection  hath  occurred  to  me  in  considering 
this  case,  which  was  not  mentioned  at  the  bar,  and  that  is,  that  by  sulFerinir 
a  recovery  in  1745,  the  plaintiff  hath  altered  the  state  of  the  remainder,  which 
was  in  him  by  the  will,  and  gained  a  new  use;  that  this  might  have  been  a 
bar  to  a  proper  action  of  waste  at  law  for  waste  done  precedent ;  and,  by  parity 
of  reason,  ought  to  take  away  his  remedy  in  this  court. 

Answer. — This  objection,  though  it  may  strike  at  first,  yet  receives  a  clear 
answer. 

I  admit  that  in  Co.  Litt.  53,  b.  Lord  Coke  lays  it  down,  that,  after  waste 
done,  there  is  a  special  regard  to  be  had  to  the  continuance  of  the  reversion 
in  the  same  state  that  it  was  at  the  time  of  the  waste  done ;  for,  if  after  the 
waste  done,  the  reversioner  granteth  it  over,  though  he  taketh  back  the  whole 
estate,  yet  is  the  waste  dispunishable.  So,  if  A.  grant  the  reversion  to  the 
use  of  himself  and  his  wife,  and  of  his  heirs,  yet  the  waste  is  dispunishable ; 
and  so  of  the  like,  because  the  estate  of  the  reversion  continueth  not,  but  is 
altered :  and,  consequently,  the  action  of  waste,  for  waste  done  before,  which 
consists  in  privity,  is  gone. 

This  is  undoubtedly  law ;  but  the  difference  is,  here  is  no  use  or  new  estate 
created.  The  use  of  this  recovery  is  declared  only  to  the  plaintiff  himself 
and  his  heirs,  whereby  his  estate  tail  is  turned  into  an  estate  in  fee, 
L  J  *which  in  Lord  Derwentwater' s  case,  before  the  judges  and  delegates, 

Hil.,  6  Geo.  1,  was  solemnly  determined  to  be  the  same  use,  and  the  same 
fee,  only  delivered  from  the  fetters  and  restraint  laid  upon  it  by  the  Statute 
de  Donis ;  and  this  was  agreeable  to  the  resolution  of  the  case  of  Abbot  v. 
Burton,  2  Salk.  590;^  Trin.,  7  Anne,  C.  B.,  and  to  the  case  of  Martin  ex  dem. 
TregonweU  v.  Strachan,  adjudged  in  B.  R.,  Hil.,  16  G-eo.  2,  and  affirmed  in 
the  House  of  Lords  in  February,  1743.^ 

But  I  go  further  still,  and  hold  that,  even  in  cases  where  the  state  of  the 
reversion  would  be  so  altered  by  the  act  of  the  reversioner  as  to  preclude  his 
his  proper  action  of  waste,  yet  still  his  property,  in  the  timber  severed  before, 
would  remain,  and  he  might  maintain  trover  for  it,  which  is  sufficient  to  take 
off  the  force  of  this  objection  as  applied  to  the  present  case. 

Seventh  objection. — I  shall  mention  but  one  objection  more,  and  that  arises 
recently  from  the  present  state  of  the  cause,  as  it  comes  before  the  Court  upon 
a  bill  of  revivor  against  the  representative  of  Sir  John  Hind  Cotton,  the  origi- 
nal defendant :  that  an  action  of  waste  dies  with  the  person ;  and,  if  the 
plaintiff  had  in  other  respects  been  in  a  condition  to  maintain  waste  against 
Sir  John  Hind  Cotton,  the  party  to  the  articles,  it  had  been  gone  by  his  death ; 
that  the  law  is  the  same  as  to  the  action  of  trover,  pari  ratione  he  hath  lost 
his  equitable  remedy  for  the  waste. 

Answer. — I  admit  the  law  to  be  clear,  that  an  action  of  waste  dies  with  the 
person ;  and  I  also  admit,  that  I  cannot  find  any  authority  or  precedent  for 

1  11  Mod.  181 ;  Com.  Rep.  160.  3  2  Stra.  1179 ;  4  Bro.  P.  C.  486. 
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maintaining  an  action  of  trover  against  an  executor  upon  a  conversion  by  the 
testator  in  his  lifetime  :  though,  as  to  this  point,  I  give  no  opinion ;  for  thus 
much  is  certain,  that  an  action  of  trover  will  lie  for  an  executor,  upon  a  con- 
version by  the  defendant  in  the  lifetime  of  the  plaintiff's  testator,  for  which 
there  are  many  authorities ;  and  it  seems  difficult  to  be  reconciled  to  reason 
and  justice,  that  these  remedies  should  not  be  mutual,  even  at  the  common 
law. 

However,  I  will  admit,  for  argument's  sake,  that  the  *action  of         - 
trover  for  the  timber  was,  as  well  as  the  strict  action  of  waste  would  L  J 

have  been,  gone  at  the  common  law;  but,  notwithstanding  that,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  the  same  relief  in  this  court. 

There  have  been  several  determinations  in  this  court,  where,  by  force  of  the 
rule,  actio  personalis  moritur  cum  persona,  the  remedy  at  law  hath  been  ex- 
tinguished '}  yet  equity  hath  given  the  like  satisfaction. 

It  is  well  known  that,  at  common  law,  before  the  statute  of  30  Car.  2,  c.  7, 
and  4  &  5  Will,  and  Mary,  c.  24,  s.  12,  no  action  or  remedy  could  be  had 
against  the  executor  of  an  executor  for  a  devastavit  committed  by  the  first  ex- 
ecutor of  the  goods  of  the  original  testator.  But,  notwithstanding  this,  equity 
did  not  scruple  to  get  the  better  of  this  artificial  maxim,  and  decreed  an  ac- 
count and  satisfaction  against  the  representatives  of  such  a  wasting  executor 
out  of  his  assets. 

This  is  laid  down  as  a  rule  in  equity  by  Lord  Chancellor  Nottingham,  in  the 
case  of  Price  v.  Morgan,  2  Ch.  Cas.,  fol.  215.  His  words  are,  "  Although  by 
the  common  law,  when  the  executor  wastes,  his  executor  shall  not  be  liable, 
because  it  is  a  personal  wrong,  it  is  otherwise  here,  and  the  common  law  will 
come  to  it  at  last ;  and,  therefore,  whatever  estate  of  the  wasting  executor  is 
come  to  his  representative,  which  his  testator  wasted,  the  personal  estate  of 
such  wasting  executor,  in  the  hands  of  his  executor,  shall  answer." 

When  Lord  Nottingham  said  the  common  law  would  come  to  it  at  last,  he 
was  a  true  prophet ;  for  this  case  was  decided  in  the  28th  of  Car.  2 ;  and  the 
law  was  altered  by  Act  of  Parliament  in  the  30th  of  Car.  2. 

In  1  Ch,  Cas.  121,  Uton  College  v.  Beaucliamp  and  Biggs,^  the  provost  and 
fellows  of  Eton  were  possessed  of  a  rent  or  pension  of  \l.  14s.  per  annum, 
granted  by  King  Henry  VI.  to  that  college,  issuing  out  of  the  lands.  The 
defendant.  Biggs,  was  executor  of  the  tenant,  and  the  bill  was  brought  for  a 
satisfaction  of  the  arrears  of  rent  incurred  in  his  testator's  lifetime,  and  sug- 
gested that  the  college  did  not  know  the  lands  out  of  which  the  rents  were 
*issuable,  and  so  could  not  distrain ;  and,  though  the  person  of  the  ^  ^Q{){y\ 
terrck-tenant  was  not  chargeable  with  the  rent  at  law,  but  only  the 
land  by  way  of  distress  ;  yet,  forasmuch  as  the  testatrix  held  the  land,  and 
did  not  pay  the  rent,  it  was  said,  that  thereby  the  testatrix's  personal  estate 
was  augmented,  and  therefore  the  Master  of  the  Kolls,  Sir  Harbottle  Grim- 
stone,  decreed  the  executor  to  pay  the  arrears,  as  far  as  he  had  assets  of  the 
testatrix. 

1  See  now  3  &  4  Wms.  4,  c.  42,  s.  2.  2  g.  C,  1  Eq.  Ca.  Ab.  32. 
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In  2  Mod.  293,  Anon.  Error,  Ilil.  29  Car.  2,  in  the  Exchequer  Chamber, 
before  the  Lord  Chancellor  and  Lord  Treasurer,  assisted  by  the  two  Chief 
Justices,  the  case  was,  the  plaintiff  had  declared  against  the  defendant  as 
executor  of  Edward  Nicholls,  who  was  executor  of  the  debtor.  The  defend- 
ant pleaded,  that  the  said  debtor  died  intestate,  and  administration  of  his 
goods  was  granted  to  a  stranger,  absque  hoc  that  Edward  Nicholls  was  ever 
executor;  but  did  not  say  by  his  plea,  ^' or  ever  administered  as  executor;" 
for,  in  truth,  he  was  executor  de  son  tort.  The  plaintiff  replied,  that  before 
the  administration  granted  to  the  stranger,  Edward  Nicholls  possessed  himself 
of  divers  goods  of  the  debtor,  and  made  the  defendant  executor,  and  died ; 
and  to  this  replication  the  defendant  demurred.  Judgment  was  given  for  the 
plaintiff,  in  the  Court  of  Exchequer,  but  reversed  in  the  Exchequer  Chamber ; 
for  an  executor  of  an  executor  de  son  tort  is  not  liable  at  law ;  though  the 
Lord  Chancellor  Nottingham  said  he  would  help  the  plaintiff  in  equity. 

These  authorities  would  be  sufficient  to  establish  the  point  I  am  now  upon. 
But  I  go  further,  and  hold,  that  in  all  cases  of  fraud  the  remedy  doth  not  die 
loith  the  person  ;  but  the  same  relief  shall  be  had  against  an  executor  out  of 
the  assets  of  his  testator,  as  ought  to  have  been  given  against  the  testator 
himself.  For,  as  equity  disclaims  the  maxim,  that  a  personal  remedy  dies 
with  the  person  whenever  the  remedy  is  proper  for  that  jurisdiction,  this  Court 
will  follow  the  estate  of  the  party  liable  to  that  demand,  and  out  of  that  decree 
satisfaction.  Now,  collusion  between  two  persons,  to  the  prejudice  and  loss 
r*r01"l  ^^  ^  third,  is,  in  the  eye  of  the  Court,  the  same  as  a  fraud;  *and,  you 
have  observed,  that  one  principal  ground  of  the  judgment  of  the  Court 
in  this  case  is  collusion  appearing  upon  the  face  of  the  articles  set  forth  in  the 
answer. 

I  have  now  gone  through  the  arguments  and  objections  arising  upon  the 
particular  case,  and  the  authorities  of  law  and  equity. 

One  general  argument  remains,  of  which  the  counsel  on  both  sides  did  in 
their  turns  endeavor  to  avail  themselves — I  mean  the  argument  ab  inconveni- 
enti,  which  undoubtedly  is  of  weight,  especially  in  a  new  case. 

On  the  side  of  the  defendants  were  urged  the  inconveniences  that  would 
arise  from  making  such  a  precedent,  which  would  tend  to  lock  up  the  timber 
of  the  kingdom  from  coming  to  market ;  would  create  questions  between  pos- 
sessors of  estates  and  contingent  remaindermen,  springing  up  at  a  great  length 
of  time ;  and  there  would  be  no  knowing  where  to  stop. 

But  let  these  inconveniences  be  compared  with  the  inconveniences  that 
must  follow,  on  the  other  hand,  from  laying  it  down  that  a  contingent  remain- 
derman cannot  possibly  have  any  remedy  in  such  a  case — I  say,  let  them  be 
compared,  and  the  former  will  weigh  nothing,  in  the  opposite  scale,  against 
the  latter. 

Thus  far  the  law  allows  settlements  of  estates  to  go,  and  no  further;  and  it 
hath  been  found  to  be  a  convenient  medium  between  perpetuities  and  too  flux 
and  unstable  a  condition  of  things.  Most  of  the  family  estates  in  this  king- 
dom are  under  such  settlements ;  and  it  frequently  happens  that  the  first  re- 
mainderman of  the  inheritance  vested  is  a  remote  relation — remote  in  blood. 
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and  remote  in  the  prospect  of  succession,  perhaps  after  fifty  years'  contingent 
limitation  of  that  inheritance. 

If  what  has  been  done  in  this  case  should  be  determined  to  be  done  impune, 
without  any  possible  recompense  in  a  court  of  equity,  what  havoc  would  it 
make,  and  what  a  license  would  be  proclaimed  !  Every  remainderman  in  fee, 
though  after  ever  so  many  contingent  limitations,  might,  by  collusion  with  the 
tenant  for  life,  or  years  in  possession,  or  perhaps  of  his  under-tenant,  strip  the 
'♦'estate,  and  convert  the  value  of  it  to  their  own  use.  Suppose  an  ^  ^aryoi 
estate  in  the  great  timber  countries  of  England,  in  the  north,  or  in  ^ 
Cornwall,  where  the  principal  value  may  consist  in  timber  or  mines,  all  that 
value  may  be  exhausted  and  dissipated  before  a  first  son  is  born ;  and  when  he 
is  born,  he  may  find  nothing  but  the  shell  of  what  was  intended  for  a  lasting 
support  of  a  family  of  honor. 

It  will  be  no  answer  to  this,  to  say  the  trustees  to  preserve  contingent  re- 
mainders may  bring  a  bill  for  an  injunction  to  stop  this  mischief;  the  mischief 
may  be  completely  executed  before  they  know  of  it,  nay,  possibly  before  they 
can  know  whether  they  are  trustees  or  not;  for  it  most  frequently  happens, 
that  trustees  to  preserve  contingent  uses  are  inserted  in  settlements  and  wills, 
without  their  being  made  acquainted  with  it. 

From  hence  it  is  evident  that  this  will  be  but  a  shadow  of  a  remedy,  unless 
the  Court  goes  further,  and  builds  a  more  adequate  relief  upon  the  same  prin- 
ciples. 

And  here  I  cannot  help  adding,  that  this  becomes  of  the  greater  importance, 
from  the  practice  and  abuses  of  the  times  into  which  we  are  fallen,  when  so 
many  new  inventions  and  contrivances  daily  show  themselves  in  courts  of  jus- 
tice, to  supply  or  to  tempt,  or  to  impose  upon  the  extravagance  and  necessities 
of  tenants  for  life,  to  the  destruction  of  their  families. 

These  considerations  bring  to  my  mind  the  last  reasoning  of  the  judges  in 
Fermor's  case,  3  Co.  79,  a ;  and  with  that  I  will  conclude. 

That  resolution  was  quite  new,  and  of  the  first  impression,  and  was  contrary 
to  the  letter  of  the  statute  of  the  4th  of  Hen.  7,  c.  24 ;  but  the  book  says — 
"  Lastly,  the  judges  in  this  resolution  did  greatly  respect  the  general  mischief 
which  would  ensue  if  such  fines,  levied  by  practice  and  covin  of  persons  who 
had  particular  interests,  should  bar  those  who  had  the  inheritance."^ 

The  result  of  the  whole  is,  I  must  decree  satisfaction  to  the  plaintiff  for 
what  the  late  Sir  John  Hind  Cotton  received  out  of  his  assets ;  and  if  the 
original  limitations  '''had  been  still  subsisting,  I  must  have  directed  p  ^gAQ-i 
this  money  to  have  been  laid  out  in  the  lands  to  the  same  uses ;  but  ^ 
as  th^e  arc  now  barred,  and  the  plaintiff  is  tenant  in  fee,  the  money  is  his 
own. 

In  this,  the  question  of  interest  is  material,  and  I  have  considered  it :  the 
principal  money  is  reckoned  by  the  answer  at  £1000;  the  cause  being  heard 
on  bill  and  answer,  and  the  plaintiff  having  at  the  bar  prayed  interest  from 
the  time  it  was  received,  in  respect  of  the  possible  growth  of  timber. 

1  See  3  Co.  79,  a. 
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But  there  being  no  proof,  it  does  not  appear  what  was  the  condition  of  the 
timber;  whether,  by  the  time  the  plaintiflf's  father  died,  in  1727,  it  might  not 
have  been  decayed,  and  of  little  value ;  what  might  have  been  exhausted  in 
repairs,  or  destroyed  by  tempests  or  accidents ;  or  what  young  timber  may 
have  grown  up  in  its  place  in  the  mean  time ;  from  these  considerations,  and 
as  this  is  a  new  case,  I  do  not  think  fit  to  give  interest  further  back  than  the 
filing  of  the  bill. 

^ "  His  Lordship  declared,  that,  on  all  the  circumstances  of  the  case,  the 
plaintifi"  is  entitled  to  recover  satisfaction  in  this  Court  for  so  much  value  of 
his  inheritance  as  the  defendant's  testator  exhausted  and  received  by  virtue  or 
color  of  the  articles  entered  into  between  him  and  the  plaintiff's  late  father, 
who  was  tenant  only  for  the  term  of  ninety-nine  years,  if  he  should  so  long 
live ;  and  ordered  that  the  Master,  to  whom  he  referred  it,  should  compute 
interest  on  the  sum  of  £1000,  admitted  by  the  answer  of  Sir  John  Hind 
Cotton,  deceased,  to  have  been  received  by  him,  from  the  time  of  filing  the 
plaintiff's  bill,  after  the  rate  of  four  per  cent,  per  annum,  and  tax  the  plaintiff 
his  costs ;  and  that  what  shall  be  so  found  due  to  the  plaintiff  for  the  £1000, 
interest  and  costs,  be  considered  as  a  demand  by  simple  contract  on  the  estate 
of  Sir  John  Hind  Cotton,  deceased,  and  be  answered  and  paid  to  the  plaintiff 
by  the  defendants,  the  executors,  they  having  admitted  assets  of  their  testator, 
Sir  John  Hind  Cotton,  by  their  answer  to  the  bill  of  revivor." 


^nr^A-i       ^ Garth  v.  Cotton  (the  judgment  in  which  is  said  by  Lord  St.  Leo- 
^  nards,  in  his  learned  work  upon  Powers,  to  be  one  of  the  ablest  ever 

delivered,)  is  here  given  complete,  the  statement  of  the  case,  and  the  argu- 
ments, having  been  taken  from  1  Yes.  524,  646 ;  the  judgment  from  1  Dick. 
183,  where  it  is  stated  to  have  been  copied  from  Lord  Hardwicke's  MS. ;  and 
the  decree  from  3  Atk.  758. 

Under  the  devise,  in  Garth  v.  Cotton,  to  the  plaintiff's  father,  for  ninety- 
nine  years,  if  he  should  so  long  live,  without  impeachment  of  waste,  voluntary/ 
waste  excepted,  Lord  Hardwicke  considered  him  as  punishable  for  wilful  waste, 
and  that  he  had  no  present  right  to  or  interest  in  the  timber,  other  than  the 
mast,  and  shade,  and  necessary  botes,  the  exception  of  ''voluntary  waste" 
rendering  the  preceding  part  of  the  clause,  ^'  without  impeachment  of  waste," 
(which,  standing  alone,  would  have  conferred  upon  him  the  power  of  felling 
the  timber,)  of  no  effect. 

See  the  remarks  upon  Garth  v.  Cotton,  in  the  recent  case  of  Vincent  v. 
Spicer,  22  Beav.  380,  where  Sir  John  Romilly,  M.  R.,  terms  it  ''a  very 
strong  case,  (p.  385.)  The  facts  there  were  briefly  as  follow  : — Sir  F.  Vin- 
cent, on  his  marriage,  settled  his  estate  on  himself  for  life,  "  without  impeach- 
ment for  any  manner  of  waste,  save  and  except  spoil  or  destruction,  or  volun- 
tary or  permissive  waste,  or  suffering  houses  or  buildings  to  go  to  decay,  and 
in  not  repairing  the  same."     It  was  held  by  his  Honor,  that  Sir  F.  Vincent 

1  Decree  taken  from  3  Atk.  758 ;  Reg.  Lib.,  1752,  A.,  foL  240. 
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was  entitled  to  cut  all  such  timber,  (except  ornamental,)  as  the  owner  of  the 
estate  in  fee  simple,  having  due  regard  to  his  present  interest  and  to  the  per- 
manent advantage  of  his  estate,  might  properly  cut,  in  a  due  course  of  man- 
agement. 

The  importance  formerly  of  the  limitation  to  trustees  to  preserve  contingent 
remainders,  the  history  of  which  is  so  admirably  given  by  Lord  Hardwicke,  is 
well  illustrated  in  Garth\.  Cotton;  for,  as  the  plaintiff  ^s  father  was  only  tenant 
for  years,  if  there  had  been  no  such  limitation,  all  the  contingent  remainders 
would  have  been  void,  for  want  of  an  estate  of  freehold  to  support  them ;  and 
Sir  John  Hind  Cotton  would  have  had  the  immediate  freehold,  as  well  as  the 
inheritance  in  him,  which  would  have  given  him  a  clear  right  to  commit 
waste. 

If  the  plaintiff's  father  had  been  tenant  for  life,  and  there  had  been  no 
such  limitation  to  the  trustees,  the  plaintiff  could,  even  then,  have  been  enti- 
tled to  no  remedy,  because  his  whole  use  in  the  land,  whilst  it  remained  in 
contingency,  would  have  been  in  the  power  of  the  tenant  for  life  to  bar  by 
fine,  feoffment,  or  surrender  to  the  remainderman  vested;  and  there  could 
have  been  no  pretence  for  the  Court  to  interpose,  to  preserve,  or  restore  to  him 
part  of  that  ""inheritance,  the  whole  of  which  was  in  the  power  of  the  p  ^pn^-i 
tenant  for  life. 

The  foundation  of  the  plaintiff's  equity  depended  entirely  upon  the  estate 
limited  to  the  trustees  to  preserve  contingent  remainders;  it  was  their  duty  to 
preserve  the  inheritance,  consisting  of  the  land,  timber,  and  mines,  entire. 
The  trustees  might  have  brought  a  bill  to  stay  waste  against  the  act  of  the 
plaintiff's  father  and  the  remainderman;  and  Lord  Hardwicke  expressly  de- 
cided, that  their  neglect  or  ignorance  of  their  duty  should  not  prejudice  the 
tenant  in  tail  not  in  esse  at  the  time  when  the  waste  was  committed. 

It  was,  indeed,  admitted  by  Lord  Hardwicke,  that  where  there  is  tenant  for 
life,  or  for  years,  subject  to  waste,  if  timber  is  blown  down  by  accident,  or  cut 
down  by  the  tort  of  a  stranger,  or  of  the  tenant  for  life  alone,  the  owner  of  the 
first  remainder  of  inheritance  vested  should  have  the  benefit  of  it ;  because, 
he  observes,  "  The  common  law  doth  not,  nor  can,  consider  the  contingent 
uses  as  having  existence  till  they  happen  :  therefore,  according  to  Lewis 
Bowie's  case,  11  Co.  79,  and  Udal  v.  Udal,  Aleyn,  81,  an  estate  in  contin- 
gency is  as  no  estate  till  the  contingency  happens.  And  when  the  trees  are 
severed,  the  property  must  vest  immediately  in  somebody,  and  that  can  only 
be  in  the  first  remainderman  of  inheritance  vested;  and  on  the  foundation  of 
that  property,  he  may  maintain  trover  for  them.  This  is  his  right  at  law; 
and  iihere  is  in  the  cases  put  of  trees  fallen  by  accident,  or  merely  by  the 
wrongful  act  of  a  stranger,  or  of  the  tenant  for  life,  no  ground  of  equity  to 
take  it  from  him."  See  Whitfield  v.  Bewit,  2  P.  Wms.  240,  and  Dnhe  of 
Newcastle  v.  Yanej  there  cited ;  but,  in  Garth  v.  Cotton,  the  timber  was  not 
blown  down  by  accident,  or  cut  by  the  tort  of  a  stranger,  or  of  a  tenant  for 
life  alone,  but  was  fallen  by  the  tenant  for  years  and  remote  remainderman, 
in  collusion  together,  who,  although  at  law  entitled  to  the  proceeds  arising 
from  the  sale,  were  in  equity  (which  has  always  interfered  in  matters  of  waste 
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more  extensively  than  courts  of  law,)  held  accountable  to  the  tenant  in  tail 
not  then  in  esse,  because  they  had  collusively  committed  an  act  which  greatly 
damnified  him,  and  for  which  he  had  no  remedy  at  law.  The  same  result 
would  have  followed  had  Garth  been  tenant  for  life  instead  of  tenant  for  years. 

Upon  the  same  principle,  where  there  was  a  limitation  in  a  settlement  to  A. 
for  life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  B.  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  with  reversion  in  fee  to  A.,  A.  cut  down  timber;  but 
Lord  Hardwicke,  upon  a  bill  being  filed  by  B.,  the  second  tenant  for  life, 
r  *rori  S^^^^^^  ^^  injunction,  observing,  *that  the  trustees  to  preserve  con- 
tingent remainders  might  have  brought  a  bill  against  the  defendant 
to  stay  waste,  for  the  benefit  of  the  contingent  remainders ;  and  that  the  plain- 
tiff could  do  so,  because,  though  he  had  no  right  to  the  timber,  yet  if  the  de- 
fendant, the  first  tenant  for  life,  should  die  without  issue,  he  would  have  an 
interest  in  the  mast  and  shade  of  the  timber.  Perrot  v.  Perrot,  3  Atk.  94 ; 
Davies  v.  Leo,  6  Yes.  784 ;  and  the  money  arising  from  the  sale  of  the  timber 
in  such  a  case  will  be  preserved  for  the  contingent  remaindermen  :  Williams 
v.  Duke  of  Bolton,  '6  P.  Wms.  268,  Cox's  note. 

By  8  &  9  Vict.  c.  106,  s.  8,  it  is  enacted,  •'  that  a  contingent  remainder, 
existing  at  any  time  after  the  31st  day  of  December,  1844,  shall  be,  and  if 
created  before  the  passing  of  the  act,  shall  be  deemed  to  have  been  capable  of 
taking  effect,  notwithstanding  the  determination,  by  forfeiture,  surrender,  or 
merger,  of  any  preceding  estate  of  freehold,  in  the  same  manner,  in  all  re- 
spects, as  if  such  determination  had  not  happened.''  Suppose,  in  a  case  com- 
ing within  the  act,  the  limitation  to  trustees  to  support  contingent  limitations 
is  omitted,  could  either  a  tenant  for  years,  or  a  tenant  for  life,  with  the  person 
in  whoni  the  first  remainder  of  the  inheritance  is  vested,  cut  the  timber  with- 
out being  liable  to  be  called  to  an  account  by  the  contingent  remaindermen 
when  they  come  in  esse  ?  In  Garth  v.  Cotton,  Lord  Hardwicke,  as  before 
observed,  expressly  admits,  that  if  there  had  been  no  trustees  to  support  con- 
tingent remainders,  in  neither  of  these  cases  could  relief  be  had  in  equity.  It 
is,  however,  presumed,  that  in  the  latter  of  these  cases,  that  is  to  say  where 
there  is  a  tenant  for  life,  relief  might  now  be  had  by  the  contingent  remain- 
derman, because  his  inheritance,  of  which  the  timber  is  part,  is  no  longer  in 
the  power  of  the  owner  of  the  previous  estate  of  freehold.  But  in  the  former 
of  these  cases,  that  is  to  say  where  there  is  a  tenant  for  years,  no  relief  could 
be  had,  because,  notwithstanding  the  late  act,  the  contingent  remainders  would 
be  void  for  want  of  an  estate  of  freehold  to  support  them.  Where,  therefore, 
the  legal  fee  is  not  vested  in  trustees,  a  limitation  to  trustees  to  support  con- 
tingent remainders  may  still  be  necessary,  when  there  is  only  a  previous 
estate  for  years;  and  it  is  conceived,  that  even  where  there  is  a  previous 
estate  of  freehold,  it  may  still  be  useful,  as  the  trustees  to  support  contingent 
remainders  can,  by  an  application  for  an  injunction  before  the  contingent 
remainderman  comes  into  esse,  protect  his  estate  from  waste. 

In  the  case  of  an  executory  devise.  Lord  Hardwicke,  in  Robinson  v.  Litton, 
3  Atk.  209,  said  that  he  should  doubt  whether  an  heir-at-law  ought  not  to  be 
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restrained  *from  committing  waste  in  the  mean  time.  In  that  case  r-  ii,nr.^n 
the  testator  devised  lands  to  his  son  and  his  heirs,  but  in  case  he 
should  not  attain  twenty-one,  and  die  without  issue,  then  he  gave  the  lands  to 
his  daughters,  and  directed  them  to  be  sold  and  the  money  to  be  divided 
among  the  daughters.  The  son,  who  wanted  three-quarters  of  a  year  of 
twenty-one,  intended  cutting  down  £3000  worth  of  timber;  but  Lord  Hard- 
wicke  granted  an  injunction  to  restrain  him,  and  at  the  hearing  made  that 
injunction  perpetual,  observing,  ^'  It  is  pursuing  the  intention  of  the  testator, 
and  preserving  the  value  of  the  estates  intended  to  go  to  his  daughters.'^  And 
Lord  Eldon,  in  the  case  of  Stansfield  v.  Ilabergham,  10  Ves.  278,  stated  it 
to  be  the  doctrine  of 'the  Court,  that,  where  there  is  an  executory  devise  over, 
even  of  a  legal  estate,  a  court  of  equity  will  not  permit  the  timber  to  be  cut 
down,  more  especially  not,  if  there  is  an  executory  devise  of  a  trust  estate. 

One  of  the  first  instances  of  the  interposition  of  equity,  where  an  action  of 
waste  could  not  be  maintained  at  law,  seems  to  have  been  the  case  put  by  Lord 
Hardwicke,  in  Garth  v.  Cotton,  of  a  tenant  for  life,  with  remainder  to  another 
for  life,  with  remainder  over  in  fee,  or  in  tail.  In  such  case  the  remainderman 
in  fee,  or  in  tail,  though  he  might  bring  an  action  of  trover  for  the  trees,  could 
have  no  action  of  waste ;  because  the  plaintiff  in  the  action  must  recover  the 
place  wasted,  and  that  would  be  an  injustice  to  the  remainder  for  life,  which 
is  not  forfeited;  and,  if  it  should  be  recovered  by  the  owner  of  the  inheritance, 
it  would  never  go  back  again.  He  might,  it  is  true,  have  another  action  of 
trover  for  the  trees.  However,  in  equity,  to  use  the  words  of  Lord  Hard- 
wicke, "  this  Court  sustains  a  bill  for  an  injunction,  and  this  ab  antique, 
according  to  the  case  in  Moore,  554 ;  where  Lord  Ellesmere  says,  he  had  seen 
a  precedent  for  it  so  long  ago  as  in  the  reign  of  Kichard  11.'^  See  also  Tracy 
V.  Tracy,  1  Vern.  23 ;  Farrant  v.  Lovel,  3  Atk.  723;  and  an  injunction  will 
be  granted  at  the  suit  of  a  mesne  remainderman  for  life,  without  making  the 
owner  of  the  inheritance  a  party :  Dayrell  v.  Champness,  1  Eq.  Ca.  Ab.  400. 
But  see  MolUneux  v.  Powell,  3  P.  Wms.  268,  n.  ''  So,  where  there  is  tenant 
for  life  subject  to  waste,  remainder  for  life  dispunishable  for  waste,  remainder 
in  fee,  the  Court  will  not  suffer  an  agreement  between  the  two  tenants  for  life 
to  commit  waste,  to  take  place  against  the  remainderman,  before  the  time  comes 
when  the  second  tenant  for  life's  power  commences," — per  Lord  Hardwicke, 
C,  in  Rohinson  v.  Litton,  3  Atk.  210. 

So,  a  ground  landlord  may  have  an  injunction  to  stay  waste  against  an  under 
lessee,  who  holds  by  lease  from  the  original  lessee  :  Farrant  v.  Lovel,  3  Atk. 
723. 

*So,*  where  a  mortgagee  in  fee  in  possession  commits  waste  by  cut-  r*«ogi 
ting  down  timber,  and  the  money  arising  by  the  sale  of  the  timber  is 
not  applied  in  sinking  the  interest  and  principal  of  his  mortgage,  the  Court, 
on  a  bill  brought  by  the  mortgagor  to  stay  waste,  will  grant  an  injunction : 
Farrant  v.  Lovel,  3  Atk.  723. 

A  mortgagor  in  possession  may  be  restrained  by  the  mortgagee  from  felling 
timber  :  {Farrant  v.  Lovel,  3  Atk.  723 ;  Ushorn  v.  Usborn,  1  Dick.  75 ;  Hum- 
phreys  v.  Harrison^  1  J.  &  W.  581 ;)  but  not,  it  seems,  unless  he  makes  it 
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appear  that  the  security  would  be  insufficient  or  scanty  without  the  timber : 
IlippesUi/  V.  Spencer,  5  Madd.  422 ;  King  v.  Smith,  2  Hare,  239. 

It  seems  to  be  now  settled  that  the  Court  will  not  interfere  to  prevent  or  to 
remedy  permissive  waste.  The  contrary  opinion  seems  formerly  to  have  pre- 
vailed. Thus,  in  PartericJie  v.  Fowlet,  2  Atk.  383,)  where  an  exception  was 
taken  to  the  Master's  report,  that  he  had  charged  the  tenant  for  life  without 
imjycachment  of  waste,  with  several  sums  for  the  repairs  of  tenants'  houses 
upon  the  estate.  Lord  Hardwicke,  C,  overruled  the  exception,  and  said,  ^'  Not- 
withstanding tenant  for  life  is  without  impeachment  of  waste,  he  shall  be 
obliged  to  keep  tenants'  houses  in  repair,  unless  the  charge  is  excessive,  and 
shall  not  suffer  them  to  run  to  ruin."  However,  in  The  Marquis  of  Lansdowne 
V.  The  Marchioness  Dowager  of  Lansdowne,  (1  J.  &  W.  622,)  an  account 
against  the  representative  of  tenant  for  life  without  impeachment  of  waste,  for 
dilapidations  in  and  about  a  mansion-  house,  was  refused  by  Sir  John  Leach, 
M.  Pt.,  who,  although  the  case  of  Parteriche  v.  Powlet  was  cited,  expressed  him- 
self to  be  satisfied  that  no  account  of  dilapidations  could  be  decreed,  observing 
that,  with  respect  to  incumbents,  the  law  was  otherwise,  and  accordingly  suits 
against  their  representatives  were  very  common ;  but  no  instances  of  such 
suits  by  remaindermen  had  occurred. 

So,  in  Powys  v.  Blagrave,  (4  De  Gex,  Mac.  &  G.  448,)  where  a  testator  by 
his  will  directed  his  trustees,  after  payment  of  the  expenses  of  keeping  his 
estate  in  repair,  and  all  such  costs  as  '^  my  said  trustees  shall  expend  or  be  put 
unto  by  means  of  the  trusts  hereby  reposed  in  them,"  to  pay  out  of  the  over- 
plus rents  and  profits  certain  sums,  and  after  payment  thereof,  to  pay  the  rents 
to  two  persons  successively  for  life,  with  remainder  to  trustees  to  preserve,  with 
remainder  to  first  and  other  sons  of  the  second  tenant  for  life  successively  in 
remainder,  and  the  several  heirs  male  of  the  body  of  such  sons.  A  bill  was 
filed  by  the  trustees,  at  the  instance  of  one  of  the  remaindermen  in  tail,  against 
r*rOQ1  *^®  second  tenant  for  life,  for  the  purpose  of  making  him  liable  *for 
permissive  waste;  it  was  held  by  Lord  Cranworth,  C,  affirming  the 
decision  of  Sir  W.  Page  Wood,  V.  C,  (Kay,  495,)  that  the  Court  could  not 
interfere  in  cases  of  permissive  waste.  ^'  It  was  argued,"  said  his  Lordship, 
*'  independently  of  the  trust,  that  it  is  the  duty  of  the  tenant  for  life  to  repair 
*  Equitas  sequitur  legem.^ "  But  even  legal  liability  now  is  very  doubtful : 
Gibson  V.  Wells,  (1  B.  &  P.  N.  R.  291  j)  Heme  v.  Benhow,  (4  Taunt.  764.) 
Whatever  be  the  legal  liability,  the  Court  has  always  declined  to  interfere 
against  mere  permissive  waste :  Lord  Castlemain  v.  Lord  Craven,  (22  Vin. 
Ab.  523,  tit.  ''  Waste,"  pi.  11,)  there  the  Master  of  the  Rolls  said, ''  the  Court 
never  interposes  in  case  of  permissive  waste,  either  to  prohibit  or  to  give  satis- 
faction, as  it  does  in  wilful  waste."  On  this  ground  relief  was  refused  in  Wood 
V.  Gaynon,  (Amb.  395.)  In  that  case,  a  tenant  for  life  had  been  guilty  of  per- 
missive waste,  and  the  plaintiff  and  one  of  the  defendants,  Benjamin  Lyme, 
were  the  reversioners ;  Lyme  refused  to  join  with  the  plaintiff  in  an  action  at 
law.  The  Master  of  the  Rolls  refused  to  assist  the  plaintiff,  saying,  that  as 
there  was  no  precedent  he  would  not  make  one )  adopting  the  argument,  that 
it  would  tend  to  harass  tenants  for  life  and  jointresses,  and  that  suits  of  this 
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kind  would  be  attended  with  great  expense  in  depositions  about  the  repairs. 
With  respect  to  the  case  of  Caldwell  v.  Baylis,  (2  Mer.  408,)  it  does  not  sus- 
tain the  doctrine  for  which  it  was  cited.  The  case  of  Re  SJdnglei/,  (3  Mac.  & 
G-.  221,)  was  founded  on  the  express  obligation  of  the  lunatic  to  keep  in  repair. 
See  also  White  v.  Cann,  1  Ir.  Ch.  Rep.  205. 

As  to  the  legal  liability  for  permissive  waste,  see  Greene  v.  (7o?e,  2  Wms. 
Saund.  252,  and  notes;  and  Harnett  v.  Maitland,  16  M.  &  W.  257. 

But  an  account  would  be  granted  where  there  is  an  express  covenant  from 
the  tenant  for  life  to  repair :  Marsh  v.  Wells,  2  S.  &  S.  87. 

At  common  law,  the  clause,  without  impeachment  of  waste,  only  exempted 
a  tenant  for  life  from  the  penalty  of  the  statute,  the  recovery  of  treble  value, 
and  the  place  wasted,  not  expressly  giving  the  property  of  the  thing  wasted ; 
but,  in  Lewis  Bowles's  case,  11  Co.  79,  it  was  determined  that  these  words  also 
gave  the  property.  The  necessary  consequence  of  which  was,  that,  in  general, 
unless  in  particular  circumstances,  as,  for  instance,  where  the  exemption  from 
liability  to  waste  is  made  subordinate  to  a  discretionary  power  in  trustees  to 
fell  timber,  {Ke'kewich  v.  Marker,  3  Mac.  &  G.  311 ;  and  see  Briggs  v.  Earl 
of  Oxford,  5  De  G-ex  &  Sm.  156;)  a  tenant  for  life  without  impeachment  of 
waste  cannot  be  restrained  in  equity  from  committing  waste ;  for  that  would  be 
to  determine  that  he  should  not  make  *use  of  the  property  which  the  r^Kpin-i 
law  allowed  him.  But,  afterwards,  several  instances  were  considered, 
in  which  this  very  large  power  might  be  exercised  contrary  to  conscience,  and 
in  an  unreasonable  manner,  by  a  tenant  for  life  :  as,  where  his  act  was  to  the 
destruction  of  the  thing  settled,  and  equity  interfered.  See  Aston  v.  Aston,  1 
Ves.  265. 

A  leading  authority  upon  this  subject  is  Vane  v.  Lord  Barnard,  2  Yern. 
738,  commonly  called  Lord  Bernard's  case  ;  there  Lord  Barnard,  who,  under 
the  marriage  settlement  of  his  son,  was  tenant  for  life  without  impeachment  of 
waste,  of  Baby  Castle,  with  remainder  to  his  son  for  life,  having  taken  some 
displeasure  against  his  son,  got  two  hundred  workmen  together,  and  of  a  sudden, 
in  a  few  days,  stripped  the  castle  of  the  lead,  iron,  glass  doors,  boards,  &c.,  to 
the  value  of  £3000.  Lord  Cowper  granted  an  injunction  to  stay  committing 
of  waste  by  pulling  down  the  castle,  and  decreed  that  the  castle  should  be  put 
in  its  former  condition;  and,  for  that  purpose,  a  commission  was  to  issue  to 
ascertain  what  ought  to  be  repaired,  and  a  Master  was  directed  to  see  it  done 
at  the  expense  of  Lord  Barnard,  and  decreed  the  plaintiff  his  costs.  See  S. 
C,  Prec.  Ch.  454;  Gilb.  Eq.  Bep.  127;  1  Eq.  Ca.  399;  1  Salk.  161;  and 
see  Duke  of  Leeds  v.  Earl  of  Amherst,  20  Beav.  239. 

So,  Jikewise,  upon  the  principle  of  restraining  a  tenant  for  life  without  im- 
peachment of  waste  from  exercising  his  legal  power  contrary  to  conscience,  and 
in  an  unreasonable  manner.  Lord  Hardwicke  said,  that  if  tenant  for  life  without 
impeachment  of  waste,  pulled  down  farm-houses,  in  general  he  would  no  more 
scruple  restraining  him,  than  he  would  from  pulling  down  the  mansion-house, 
(unless  he  pulled  down  two  to  make  into  one,  in  order  to  bear  the  burthen  but 
of  one,)  it  tending  equally  to  the  destruction  of  the  thing  settled.  So,  if  he 
should  grub  up  a  wood  settled,  so  as  to  destroy  the  wood  absolutely,  he  should 
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restrain  him,  as  it  would  be  what  is  termed  in  Ahrahal  v.  Buhh,  2  Freem.  54, 
extravagant  and  humorsome  waste :  Aston  v.  Aston,  1  Yes.  265. 

Although  a  tenant  for  life  without  impeachment  of  waste,  and  a  tenant  in 
tail  after  possibility  of  issue  extiact,  may  fell  all  the  ordinary  timber  upon  the 
estate,  it  has  long  been  established,  that  a  court  of  equity  will  restrain  them 
from  committing  what  is  called  equitable  waste,  by  felling  timber  planted  or 
left  standing  for  the  shelter  or  ornament  of  a  mansion  house  or  grounds :  (J_Cle- 
mentY.  Wheeler,  5  Foster,  361 ;]  Eolt  v.  Lord  Somerville,  2  Eq.  Ca.  Ab.  759  ; 
Packington^s  case,  3  Atk.  215 ',  Strathmore  v.  Bowes,  2  Bro.  C.  C.  166 ; 
Gliamberlyne  v.  Bummer,  1  Bro.  C.  C.  166;  3  Bro.  C.  C.  549;)  even  if 
planted  by  the  tenant  for  life  himself:  Coffin  v.  Coffin,  Jac.  71. 

*^^  The  principle  upon  which  the  Court  has  gone,  seems  to  be,  that  if 
L  J  the  testator,  or  the  author  of  the  interest  by  deed,  had  gratified  his  own 

taste  by  planting  for  ornament,  though  he  had  adopted  the  species  the  most  dis- 
gusting to  the  tenant  for  life,  and  the  most  agreeable  to  the  tenant  in  tail,  and, 
upon  a  competition  between  those  parties,  the  Court  should -see  that  the  tenant 
for  life  was  right,  and  the  other  wrong,  in  point  of  taste,  yet  the  taste  of  the  tes- 
tator, like  his  will,  binds  them ;  and,  it  is  not  competent  to  them  to  substitute 
another  species  of  ornament  for  that  which  the  testator  designed.  The  ques- 
tion, which  is  the  most  fit  method  of  clothing  an  estate  with  timber  for  the 
purpose  of  ornament,  cannot  be  safely  trusted  to  the  Court,'' — per  Lord  Eldon, 
in  Marquis  of  Bownshire  v.  Lady  Sandys,  6  Yes.  110.  So,  likewise,  Sir 
William  G-rant  has  observed,  '^As  the  Court  cannot  determine  what  is  orna- 
mental timber,  it  being  merely  a  matter  of  taste,  they  therefore  say,  that  what 
was  planted  for  ornament  must  be  considered  as  ornamental :"  Lord  MalionY. 
Lord  Stanhope,  3  Madd.  523,  n. ;  and  see  Burgess  y.  Lamb,  16  Yes.  174; 
Coffin  V.  Coffin,  Jac.  70;  Marker  v.  Marker,  9  Hare,  1,  17. 

'^The  principle  has  been  extended  from  the  ornament  of  the  house  to  out- 
houses and  grounds,  then  to  plantations,  vistas,  avenues,  and  to  all  the  rides 
about  the  estate  for  ten  miles  round," — per  Lord  Eldon,  C.,  6  Yes.  110  ;  and 
see  Jebb  v.  Jebb  ;  Johnes  v.  Johnes,  and  Lord  Tamworth  v.  Lord  Ferrers, 
cited  6  Yes.  110 ;  Williams  v.  M^Namara,  8  Yes.  70 ;  but  although  the  pro- 
tection may  be  afi"orded  to  rides  or  avenues  at  a  considerable  distance  from  a 
mansion,  it  will  not  necessarily  be  extended  to  the  woods  through  which  they 
pass,  so  as  to  prevent  their  being  cut  for  repairs :  Wombwell  v.  Belasyse,  6 
Yes.  110,  a,  n.,  2nd  ed. 

In  The  Marquis  of  Bownshire  v.  Lady  Sandys,  6  Yes.  107,  the  injunction 
was  extended  to  clumps  of  firs  on  a  common  two  miles  from  the  house,  although 
land  belonging  to  other  persons  intervened.  ^^If,"  observed  Lord  Eldon,  C, 
^'  the  principle  has  been  rightly  applied,  it  is  very  difficult  in  argument  to  say, 
it  cannot  be  applied  to  a  common  as  well  as  infield  lands,  and  that  the  conti- 
guity or  remoteness,  if  de  facto  it  was  planted  for  ornament,  can  alter  the 
principle  upon  which  the  rule  of  the  Court  is  to  be  applied."  And  in  BayY. 
Merry,  16  Yes.  375,  the  principle  applicable  to  equitable  waste  was  extended 
to  trees  planted  for  the  purpose  of  excluding  objects  from  view. 

But  circumstances  may  render  the  falling  of  ornamental  timber  justifiable. 
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''  For,  if  a  tempest  had  produced  gaps  in  a  piece  of  ornamental  planting,  by 
which  unequal  and  discordant  breaks  and  divisions  were  occasioned,  it  would 
*be  going  too  far  to  hold,  that  cutting  a  few  trees  to  produce  an  uni- 
form and  consistent,  instead  of  an  unpleasant  and  disjointed  appear-  L  ^ 
ance,  should  be  construed  waste/^ — per  Sir  William  Grant,  M,  R.,  in  Lord 
Mahon  V.  Lord  Stanhope,  3  Madd.  523,  n. 

So  it  seems  that  timber  might  be  cut  which  injured  or  impeded  the  growth 
of  any  other  trees  adjoining  thereto,  which  were  of  so  much  importance  to  the 
purposes  of  ornament  or  shelter,  that  the  removal  of  the  timber  so  cut  was 
essential  to  such  purposes  of  ornament  or  shelter :  Lushington  v.  Boldero,  6 
Madd.  149,  150. 

So,  likewise,  ornamental  timber  may  be  felled  if  it  be  so  near  to  a  house  as 
to  be  prejudicial  to  its  healthiness,  but  the  onus  of  proof  will  lie  upon  the  per- 
sons felling  the  timber.  See  Campbell  n.  Allgood,  (17  Beav.  623;)  there 
trustees,  at  the  request  of  a  tenant  to  whom  they  had  let  a  house,  cut  down 
some  beech  trees,  and  a  large  horse-chestnut,  which  sheltered  the  windows  of 
the  mansion-house  and  servants'  hall,  and  were  about  to  cut  down  more.  Sir 
J.  Romilly,  M.  E.,  granted  an  injunction  against  the  trustees,  although  he 
refused  it  as  to  the  tenant,  as  it  was  not  shown  that  he  either  had,  or  was 
about  to  commit,  any  waste.  ^^Upon  the  result  of  the  evidence,'^  said  his 
Honor,  ''  I  think  that  these  trees  did  form  a  shelter  to  and  hide  that  part  of 
the  house,  which,  as  it  contained  the  offices,  probably  was  the  most  unsightly. 
I  am  of  opinion,  also,  that  the  horse-chestnut  tree  was,  to  some  extent,  pre- 
judicial to  the  healthiness  of  the  house,  but  I  am  not  satisfied  that  such  was 
the  case  with  respect  to  the  beech  trees.  The  burthen  of  proof  lies  on  the 
trustees  to  satisfy  me  that  they  were  prejudicial,  for  they  had  no  authority  to 
cut  trees  which  were  ornamental,  and  conducive  to  the  beauty  of  the  house. 
I  think  they  ought  to  have  applied,  either  to  the  persons  interested  in  the  pro- 
perty for  their  assent,  or  to  the  Court  for  its  authority  in  cutting  these  trees  ; 
and  as  they  have  not  satisfied  me  that  it  was  absolutely  necessary  for  the  well- 
being,  salubrity,  and  comfort  of  the  residence,  that  these  trees  should  be  cut, 
I  think  I  must  grant  an  injunction." 

It  has  been  observed,  that  ornamental  timber  has  been  protected  from  its 
connection  with  a  mansion-house  or  its  grounds  :  the  question,  therefore,  natu- 
rally arises,  whether,  when  a  mansion-house  has  been  pulled  down,  the  Court 
will  still  interfere  to  preserve  the  timber. 

Where  the  owner  in  fee  of  an  estate,  with  a  mansion-house  upon  it,  and 
trees  planted,  or  left  standing  for  ornament  around  or  about  the  mansion-house, 
pulls  it  down  without  any  intention  of  rebuilding,  a  tenant  for  life  without  im- 
peachment of  waste,  under  the  will  of  such  an  owner,  is  *entitled  to 
cut  down  the  trees.     See  Micklethwait  v.  Micklethwait,  5  W.  R.  861.  L  J 

There  the  testator  was  tenant  for  life  of  estates  at  Beeston  and  Taverham, 
with  remainder  to  his  eldest  son  and  his  issue  male,  with  remainder  to  himself 
in  fee.  In  the  year  1827,  the  testator  abandoned  Beeston  as  a  place  of  resi- 
dence; and,  in  1846,  with  the  consent  of  his  eldest  son,  he  pulled  down  and 
demolished  the  house,  without  any  intention  of  rebuilding  it.     By  his  will, 
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dated  the  29tli  of  May,  1852,  the  testator  devised  the  two  estates  to  his  second 
son,  the  defendant,  for  life,  without  impeachment  of  waste,  except  voluntary 
waste  in  pulling  down  buildings  without  rebuilding  them,  with  remainder  to 
his  issue,  with  remainder  to  the  plaintiff.  The  testator  died  in  1856.  After- 
wards, his  eldest  son  died  without  issue,  whereupon  the  defendant  entered 
into  possession  as  tenant  for  life  under  the  testator's  will.  He  threatened  to 
cut  down  the  trees  in  the  avenue  and  park  at  Beeston.  It  was  held  by  the 
Lords  Justices  of  the  Court  of  Appeal,  dissolving  an  injunction  granted  by 
Sir  W.  Page  Wood,  V.  C,  (reported,  3  Jur.  N.  S.,  765 ;  5  W  R.  640,)  that 
as  between  the  parties  to  the  suit  the  testator  was  to  be  regarded  as  if  he  had 
been  owner  in  fee  of  the  estate  when  he  made  his  will,  and  that  as  he  had 
pulled  down  the  mansion-house,  the  Court  would  not  interfere  to  protect  the 
trees  in  the  avenue  and  park  as  ornamental.  <^If,''  said  Lord  Justice  Turner, 
"a  devisor,  or  settlor,  occupies  a  mansion-house,  with  trees  planted  or  left 
standing  for  ornament  around  or  about  it,  or  keeps  such  a  mansion-house  in  a 
state  of  occupation,  and  devises  or  settles  it,  so  as  to  go  in  a  course  of  succes- 
sion, he  may  reasonably  be  presumed  to  anticipate,  that  those  who  are  to  suc- 
ceed him  will  occupy  the  mansion-house;  and  it  cannot  be  presumed  that  he 
meant  it  to  be  denuded  of  that  ornament  which  he  himself  enjoyed.  This 
Court,  therefore,  in  such  a  case,  protects  the  trees  against  the  acts  of  the  ten- 
ant for  life.  But  if,  on  the  other  hand,  the  devisor  or  settlor  himself  pulls 
down  the  mansion-house,  upon  what  ground  is  it  to  be  presumed  that  he  in- 
tended that  which  is  incident  to  the  mansion-house  to  be  preserved  ?  Is  it  to 
be  presumed  that  he  meant  that  the  incident  should  be  preserved  when  he  has 
hiniself  destroyed  the  principal?  It  was  said  for  the  plaintiff  that  the  testator 
may  have  intended  that  the  trees  should  be  preserved  as  an  ornament  to  the 
estate  without  reference  to  the  mansion-house,  and  it  was  argued  that  if  the 
trees  were,  in  fact,  planted,  or  left  standing  for  ornament,  it  could  make  no 
difference  whether  there  was  a  mansion-house  on  the  estate  or  not;  but  there 
is  a  plain  difference  between  cases  in  which  there  is,  and  cases  in  which  there 
^  is  not,  a  mansion-house  on  the  estate.    In  the  former  *case,  continued 

L  J  residence  may  well  be  presumed  to  have  been  contemplated ;   in  the 

latter  case  it  cannot.  There  is  another  consideration  which  seems  to  me  to 
have  an  important  bearing  upon  this  case.  These  trees  are  assumed  to  have 
been  planted  for  ornament  to  the  mansion-house ;  are  they  to  be  preserved  for 
ornament  to  the  estate  when  the  mansion-house  is  pulled  down  ?  Are  trees 
which  are  planted  for  one  purpose  to  be  protected  for  another  ?  The  difficulty 
in  which  the  Court  will  be  involved  if  it  carries  the  doctrine  of  equitable  waste 
to  the  length  contended  for  by  the  plaintiff  is,  I  think,  also  a  matter  not  un- 
worthy consideration.  It  is  already  difficult  in  many  cases  to  determine  whe- 
ther trees  have  been  planted  or  left  standing  for  ornament,  but  the  existence 
of  the  mansion-house  generally  furnishes  some  criterion  for  determining  the 
point.     How  is  the  loss  of  that  criterion  to  be  supplied  ?'' 

Where,  however,  it  is  either  proved,  or  may  be  inferred,  that  in  demolish- 
ing, or  after  the  demolition  of  a  mansion-house,  a  testator  intended,  designed, 
or  wished  to  rebuild  it,  or  to  reside  at,  or  erect  a  mansion-house,  or  place  of 
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residence  on  that  estate,  or  intended,  designed,  or  wished,  that  any  devisee 
under  his  will  should  do  so,  timber,  which  was  ornamental  to  the  mansion- 
house  while  in  existence,  might  be  protected  by  the  Court  from  being  felled 
by  a  tenant  for  life  without  impeachment  of  waste.  See  the  remarks  of  Lord 
Justice  Knight  Bruce  in  Michlethwait  v.  MicMethwait,  5  W.  E.  862. 

In  two  well  known  cases,  the  ornamental  timber  has  been  protected  although 
the  mansion-house  has  been  pulled  down.  The  first  of  these  cases  is,  Welles- 
ley  V.  Wellesley,  6  Sim.  497 ;  there  a  mansion-house,  park,  and  pleasure- 
grounds,  and  several  ornamental  villas  near  the  park,  were  limited  in  strict 
settlement,  under  which  the  defendant  was  tenant  for  life  without  impeach- 
ment of  waste,  with  remainder  to  his  first  and  other  sons,  successively  in  tail 
male.  And  the  tenant  for  life  in  possession  was  empowered  to  grant  building 
leases  of  the  settled  estates,  and  the  trustees  were  empowered,  at  the  request 
of  the  tenant  for  life,  to  cause  the  mansion-house  to  be  pulled  down,  or  any 
other-mansion  houses  which  then  were,  or  should  be,  standing  upon  any  part 
of  the  estates,  without  rebuilding  the  same,  and  to  sell  the  materials  thereof, 
and  apply  the  proceeds  in  paying  off"  incumbrances  on  the  estates.  When  the 
settlement  was  executed,  the  park,  pleasure-grounds,  and  gardens,  contained 
a  great  number  of  trees  which  had  been  planted,  or  were  left  standing  for  the 
ornament  or  shelter  of  the  mansion-house,  park,  and  pleasure-grounds,  in 
clumps,  lines,  avenues,  or  vistas,  or  in  single  trees ;  and  the  lands 
^adjoining  to,  and  forming  the  approaches  to  the  mansion-house,  park,  L  -' 

and  pleasure-grounds,  also  contained  a  great  number  of  trees  which  had  been 
planted,  or  left  standing,  for  the  ornament  or  shelter  of  the  mansion-house, 
park,  and  pleasure-grounds,  and  also  of  the  villas  contiguous  thereto.  The 
mansion-house  was  pulled  down  pursuant  to  the  power,  and  the  materials  sold. 
The  bill  alleged  that  a  large  proportion  of  the  trees  marked  for  felling  were 
not  fit  to  be  felled  for  timber,  and  that  by  the  felling  thereof,  the  whole  of  the 
demesne  would  be  laid  waste  and  become  wholly  incapable  for  a  very  long 
period  of  years  of  being  applied  to  the  purposes  of  a  residence,  either  by  the 
persons  who,  under  the  settlement,  might  thereafter  become  entitled  in  posses- 
sion to  the  inheritance  of  the  domain,  or  by  those  to  whom  such  persons  might 
demise  the  same,  and  that  the  lands  and  messuages  erected  thereon,  would  be 
greatly  injured  or  lessened  in  value.  The  bill  prayed  that  the  defendant 
might  be  restrained  from  cutting  down  any  timber  or  other  trees  then  stand- 
ing in  and  upon  the  park,  garden,  and  pleasure-grounds,  and  which  were 
planted  or  growing  there  for  the  protection  or  shelter  of  the  park,  garden,  and 
pleasure-grounds,  or  for  the  ornament  thereof,  and  from  felling  or  cutting  down 
any  timber  or  other  trees  which  were  planted,  and  stood,  or  grew  in  avenues, 
vistas,  or  clumps,  or  separately  or  singly,  for  the  ornament  of  the  park,  garden, 
and  pleasure-grounds,  or  other  grounds  and  lands  thereto  belonging.  Sir  L. 
Shadwell,  V.  C,  granted  an  injunction  ex  parte;  and  Lord  Lyndhurst,  C, 
refused  to  dissolve  it  on  the  coming  in  of  the  answer.  It  was  argued  upon 
the  hearing  that  there  was  no  case  in  which,  the  mansion-house  having  been 
pulled  down  under  a  provision  of  the  settlement,  the  Court  had  protected  the 
timber  which  would  have  been  ornamental  to  it  if  it  had  remained ;  that  the 
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timber  was  connected  with  the  house,  and  the  house  being  gone,  the  protec- 
tion of  the  Court  had  ceased.  But  Sir  L.  Shadwell,  Y.  C,  made  the  injunc- 
tion perpetual,  considering,  as  no  new  evidence  was  produced,  that  he  was 
bound  by  what  Lord  Lyndhurst  had  done. 

The  other  case  is  that  of  Morris  v.  Morris^  15  Sim.  505 ;  there  estates 
were  settled  by  the  grandfather  of  the  plaintiff  on  himself  for  life,  remainder 
to  trustees  for  1000  years  upon  certain  trusts,  and  subject  thereto  to  the  use  of 
the  same  trustees  during  the  life  of  the  defendant,  (the  son  of  the  settlor,) 
without  impeaclimeyit  of  waste,  (provided  the  same  should  be  committed  or  suf- 
fered with  the  privity  and  assent  of  the  defendant,)  upon  trust,  to  preserve 
the  contingent  remainders  thereinafter  limited,  and  to  permit  the  defendant 
to  receive  the  rents  of  the  estates  during  his  life,  with  remainder  to  the  use  of 
r*nn  *^^^  plaintiff  during  his  life,  with  remainder  to  the  use  of  the  plain- 
^  tiff's  first  and  other  sons  successively  in  tail  male,  with  remainder  to 

the  use  of  himself  in  fee.  And  the  settlor  reserved  to  himself,  and  gave  to 
the  defendant  and  plaintiff,  when  they  should  be  in  possession  or  in  receipt  of 
the  rents  of  the  estates,  power  to  grant  hvAldmg  leases.  On  the  death  of  the 
settlor,  the  defendant  entered  into  possession  of  the  estates ;  and,  whilst  the 
plaintiff  was  an  infant,  pulled  down  the  mansion-house  thereon.  Some  years 
after  the  plaintiff  had  attained  twenty-one,  the  defendant  felled  some,  and 
marked  for  felling  other  trees,  which  his  father  had  either  planted  or  left 
standing  and  growing  for  the  ornament  or  shelter  of  the  house,  in  the  lawns, 
gardens,  and  pleasure-grounds  belonging  to  it.  "Whereupon,  the  bill  was  filed 
to  restrain  the  defendant  from  felling  any  more  trees,  but  did  not  ask  any  re- 
lief with  regard  to  the  pulling  down  of  the  house.  Sir  L.  Shadwell,  V.  C, 
granted  the  injuction.  "It  appears  to  me,''  said  his  Honor,  "  that  the  gene- 
ral rule  regarding  trees  planted  for  shelter  and  ornament  must  apply  to  this 
case,  unless  upon  the  face  of  the  settlement,  or  independently  of  the  settle- 
ment, you  can  show  that  the  rule  is  not  applicable.  I  admit  that  this  case 
differs  very  widely  in  some  respects  from  the  case  of  Wellesley  v.  WeUesley ; 
but  I  observe  that  there  is  a  power  in  the  settlement  to  demise  to  persons  who 
shall  be  willing  to  build  houses  or  to  repair  houses ;  and  I  think  that  that  does 
tend  to  sustain  the  right  of  those  in  remainder  to  have  the  trees  preserved 
which  were  originally  planted  for  shelter  and  ornament.  Because,  though  the 
mansion-house,  which  the  trees  were  intended  to  shelter  and  ornament,  no 
longer  exists,  yet  there  is  a  possibility  of  leases  being  made  for  the  purpose  of 
building  houses,  which  may  receive  a  benefit  from  the  ornament  or  shelter 
afforded  by  the  trees  ]  and,  in  that  respect,  it  is  something  like  the  case  of 
Wellesley  v.  Wellesley.  But  my  opinion  is,  that  I  am  bound  to  administer 
the  general  law  of  this  court,  which  will  not  permit  the  person  who  is  merely 
tenant  for  life  without  impeachment  of  waste,  to  cut  down  these  trees,  which, 
it  is  admitted  on  all  hands,  were  either  planted  or  left  standing  for  shelter  and 
ornament." 

With  reference  to  the  case  of  Morris  v.  Morris,  Lord  Justice  Turner  has 
observed,  that  there  seem  to  be  two  grounds  on  which  the  injunction  in  that 
case  was  granted ; — that  the  tenant  for  life  could  not,  by  pulling  down  the 
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mansion-house,  entitle  himself  to  the  ornamental  timber ;  and  that  if  he  was 
justified  in  pulling  down  the  mansion-house  by  reason  of  the  estate  in  trustees 
being  unimpeachable  of  waste,  provided  it  was  with  his  assent,  there  was  an 
intention  *to  rebuild,  to  be  collected  from  the  power  to  grant  building  r^g-|Y"l 
leases ;  and  that  it  was  upon  the  latter  ground,  and  upon  the  ground 
of  there  being  villas  upon  the  estate,  and  the  general  scope  of  the  settlement, 
that  the  case  of  Wellesley  v.  Wellesley  seems  to  have  proceeded.  See  5  W.  R. 
864. 

A  court  of  equity  will  restrain  a  tenant  for  life  without  impeachment  of 
waste,  from  cutting  down  saplings  not  proper  to  be  felled,  (^O'Brien  v.  O'Brien, 
Amb.  107  ;  Marquis  of  Downshire  v.  Lady  Sandys,  6  Ves.  108 ;)  and  from 
cutting  underwood  before  it  is  of  sufficient  growth,  (^Brydges  v.  Stevens,  6 
Madd.  279  ;)  but  not  from  felling  timber,  merely  because  it  is  not  full  grown 
or  proper  for  building  ;  for,  as  observed  by  Lord  Hardwicke,  C,  the  reasoning 
of  the  cases  of  pulling  down  farm  or  mansion-houses,  or  felling  trees  planted 
for  ornament  or  shelter,  does  not  come  up  to  this.  The  consequence  of  cut- 
ting down  timber,  perhaps  too  young,  does  not  tend  to  the  destruction  of  the 
thing  settled,  although  it  tends  to  its  prejudice  for  a  time,  for  timber  will 
grow  again  in  a  few  years  :  not  so  of  houses.  Nor  will  young  trees  planted  in 
avenues,  pulled  down,  serve  for  the  purpose  as  before ;  for,  having  been  put 
there  for  the  convenient  enjoyment  of  the'  house,  they  are  considered  as 
appurtenant  thereto,  and  can  no  more  be  destroyed  by  such  tenant  for  life  than 
the  house  itself.  But  it  would  be  very  dangerous  for  the  Court  to  use  such  lati- 
tude as  to  extend  this  to  the  taking  away  the  profits  of  the  estate  by  tenant 
for  life,  to  the  prejudice  of  the  remainderman,  which  his  estate  for  life  with- 
out impeachment  for  waste,  gives  him  liberty  to  do  :  Aston  v.  Aston,  1  Ves. 
266 ;  and  see  Coffiyi  v.  Coffin,  Jac.  72. 

A  tenant  in  tail  without  possibility  of  issue  extinct,  although  unimpeachable 
of  waste  at  law,  (^Lewis  Bowleses  case,  11  Co.  79;  Williams  v.  Williams,  15 
Ves.  428  ;  12  East,  209,)  is  within  the  principle  of  equitable  waste,  and  will 
be  restrained  from  committing  malicious  or  extravagant  waste,  such  as  cutting 
down  ornamental  timber,  and  pulling  down  houses.  ^^  The  common  case,'' 
observes  Sir  John  Leach,  ^'  of  a  tenant  in  tail  after  possibility  of  issue  extinct, 
is  where  the  estate  is  descendible  to  the  issue  of  the  wife  alone.  Until  the 
death  of  the  wife  without  issue,  this  estate  has  all  the  legal  incidents  of  other 
estates  tail )  but  upon  the  death  of  the  wife  without  issue,  the  estate  has  no 
longer  a  descendible  quality,  and  the  husband's  interest  is,  in  effect,  limited 
to  his  life.  His  estate  becomes  ranked  in  the  law  amongst  estates  for  life,  and 
he  may  make  exchange  with  a  mere  tenant  for  life.  In  Lewis  Bowles's  case, 
11  Co.  79,  however,  it  was  held  at  law,  that,  as  he  had,  before  the  death  of 
his  wife,  an  estate  tail,  and  was  once  owner  of  the  timber,  that,  notwithstanding 
*the  death  of  his  wife,  and  the  change  in  the  quality  of  his  estate,  r*pjiQ-| 
he  should  still  continue  unimpeachable  of  waste.  In  a  court  of  law, 
therefore,  a  tenant  in  tail  after  possibility  of  issue  extinct,  is,  in  effect,  a  tenant 
for  life  without  impeachment  of  waste ;  and  courts  of  equity  have,  in  the 
question  of  equitable  waste,  confounded  him  with  other  tenants  for  life  with- 
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out  impeachment  of  waste,  and  have  not  entered  into  the  distinction  that  he  is 
unimpeachable  of  waste,  not  by  the  provision  of  the  grantor,  but  as  a  legal  in- 
cident to  his  estate:"  Attorney- General  v.  Dnhe  of  Marlborough,  3  Madd. 
538.  See,  also,  Ahrahal  v.  Buhh,  2  Show.  69 ;  2  Freem.  52  ;  2  Eq.  Ca.  Ab. 
757;  2  Swanst.  172;  Anon.y  2  Freem.  278;  Coohey.  Whalley,  1  Eq.  Ca. 
Ab.  400. 

The  orders  to  restrain  equitable  waste  by  the  destruction  of  timber  planted 
for  shelter  or  ornament,  or  of  too  young  growth,  are  generally  drawn  up  in  the 
terms  used  in  Chamherlayne\.  Dummer,  viz.,  ^'that  an  injunction  be  awarded 
to  restrain  the  defendant,  Harriet  Dummer,  her  servants,  workmen,  and  agents, 
from  cutting  down  any  timber  and  other  trees  growing  on  the  estate  in  ques- 
tion, which  are  planted  or  growing  there  for  the  protection  or  shelter  of  the 
several  mansion-houses  belonging  to  the  said  estate,  or  for  the  ornament  of  the 
said  houses,  or  which  grow  in  lines,  walks,  vistas,  or  other  grounds  thereunto 
belonging;  and  that  the  injunction  do  also  extend  to  restrain  the  said  defen- 
dant her  servants,  workmen,  or  agents,  from  cutting  down  any  timber  or  other 
trees,  except  at  seasonable  times,  and  in  a  husbandlike  manner ;  and  also  from 
cutting  down  saplings  or  young  trees  not  fit  to  be  cut,  as  and  for  the  purposes 
of  timber,  until  the  hearing  of  this  cause,  or  further  order  of  the  Court." — 
Reg.  Lib.  A.,  1781,  fol.  452. 

"Where  there  has  been  a  trust  or  restriction  created  for  the  preservation  of 
ornamental  timber,  the  Court  will  endeavor  to  enforce  it,  as  it  is  not  like  a 
trust  for  purposes  of  benevolence,  as  to  which  the  objects  are  unlimited  and  no 
standard  can  be  found.     Marker  v.  Marker,  9  Hare,  1,  18,  20. 

But  a  court  of  equity  will  not  interfere  with  an  ordinary  tenant  in  tail,  who 
may,  at  his  pleasure,  cut  down  all  timber  for  whatever  purpose  planted,  or 
pull  down  all  buildings  upon  his  estate ;  for,  as  observed  by  Sir  John  Leach, 
V.  C,  "  With  the  exception  of  alienation  including  leases,  unless  according 
to  the  statute,  a  tenant  in  tail  is  at  this  day  to  be  considered  as  much  the  abso- 
lute owner  of  the  estate  as  a  tenant  in  fee  simple,  and,  as  such,  may  do  what 
he  pleases  with  the  buildings  and  timber  on  the  estate  :"  Attorney- General  v. 
Duke  of  Marlborough,,  3  Madd.  532 ;   Saville's  case,  cited  ante,  p.  13. 

*It  seems  that  tenants  in  tail,  restrained  by  statute  from  barrins: 
r*6191        .    .  .... 

L  -■  their  issue,  or  those  in  remainder  with  reversion  to  the  Crown,  are 

not,  on  that  account,  within  the  principle  of  equitable  waste ;  for,  to  use  the 
words  of  Sir  John  Leach,  Y.  C.,  ^'  They  have  all  the  legal  rights  and  inci- 
dents which  belong  to  an  estate  of  this  character,  except  where  such  rights 
and  incidents  are  specially  qualified  by  the  provisions  of  the  statute,  and  there 
being  no  qualification  with  respect  to  the  right  of  cutting  timber,  they  are  as 
much  the  legal  owners  of  the  timber  as  if  they  were  tenants  in  fee  simple.  .  . 
«...  No  instance  can  be  stated  in  which  a  court  of  equity  has  ever  inter- 
fered against  such  a  tenant  in  tail,  upon  the  principle  of  equitable  waste." 
See  Attorney- General  v.  DuJce  of  Marlborough,  3  Madd.  498,  536,  539. 
However,  his  Honor  in  that  case  held,  on  demurrer,  that  the  Duke  of  Marl- 
borough for  the  time  being  is,  under  the  act  5  Anne,  c.  3,  bound  to  maintain 
Blenheim-house  for  the  future  residence  of  those  to  whom  the  succession  was 
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limited,  and  that  the  Court  was  bound  to  interfere  to  prevent  the  destruction 
of  the  house,  and  of  the  ornamental  timber  about  it.  ^'  I  am  clearly  of  opi- 
nion,'^ said  his  Honor,  ''  that  the  Duke  of  Marlborough,  having  no  power  of 
destruction  over  the  house,  has  no  power  of  destruction  over  timber  which  is 
essential  to  the  shelter  or  ornament  of  the  house,  and  I  must  overrule  a  demur- 
rer which,  in  effect,  insists  upon  an  absolute  and  unqualified  right  to  cut  all 
timber.'^ 

One  important  objection  taken  in  Garth  v.  Cotton  was  this,  that,  although 
it  was  admitted  a  bill  might  have  been  maintained  by  the  trustees  to  preserve 
contingent  remainders,  to  stay  waste  before  it  was  committed,  yet  it  did  not 
follow  from  thence,  that  after  that  was  over,  a  bill  might  be  brought  for  an 
account;  and  it  was  argued,  that  the  jurisdiction  of  the  Court  to  decree  an 
account  of  the  value  of  the  timber  was  only  incident  to  the  jurisdiction  of 
granting  an  injunction.  In  the  previous  case  of  Jesus  College  v.  Bloome,  3 
Atk.  262,  Amb.  54,  where  a  bill  was  brought  solely  to  have  an  account  and 
satisfaction  for  waste  in  cutting  down  trees  and  carrying  off  stones,  against  the 
defendant,  an  assignee  of  the  lessee  of  the  college,  after  an  assignment  of  the 
term,  and  for  waste  done  before  assignment,  Lord  Hardwicke,  C,  according 
to  the  reports,  dismissed  the  bill  with  costs,  although  he  himself  says,  in 
Garth  v.  Cotton ,  that  it  was  dismissed  without  costs.  ^'  The  first  question,' ' 
said  his  Lordship,  "is,  whether  bills  are  to  be^maintained  in  this  court,  merely 
for  timber  cut  down  after  the  term  is  gone  out  of  the  tenant  by  assignment  ? 
or  whether  such  bills  can  only  be  brought  for  an  account  of  such  waste  done, 
without,  at  the  same  *time,  praying  an  injunction?  and  I  am  of  opi-  r5|:«9m 
nion  that  they  cannot.  Waste  is  a  loss  for  which  there  is  a  proper 
remedy  by  action.  In  a  court  of  law  the  party  is  not  necessitated  to  bring  an 
action  of  waste,  but  he  may  bring  trover ;  those  are  the  remedies,  and  there- 
fore, there  is  no  ground  of  equity  to  come  into  this  Court,  for  satisfaction  of 
damages  is  not  the  proper  ground  for  the  Court  to  admit  of  these  sorts  of  bills, 
but  the  staying  of  waste,  because  the  Court  presumes,  when  a  man  has  done 
waste  he  may  commit  the  same  again,  and  therefore  will  suffer  the  lessor  or 
reversioner,  when  he  brings  his  bill  for  an  injunction  to  stay  waste,  to  pray, 
at  the  same  time,  an  account  of  the  waste  done ;  for,  though  a  court  of  law 
may  give  damages,  yet  it  cannot  prevent  further  waste :  and  it  is  upon  this 
ground,  to  prevent  multiplicity  of  suits,  that  this  Court  will  decree  an  account 
of  waste  done,  at  the  same  time  with  an  injunction;  just  like  the  case  of  a 
bill  brought  for  discovery  of  assets,  an  account  may  be  prayed  at  the  same 
time;  and  though  originally  the  bill  was  only  brought  for  a  discovery  of  as- 
sets, yet,  to  prevent  multiplicity  of  suits,  the  Court  will  direct  an  account  to 
be  taken/'  So,  in  Smith  v.  Coohcj  3  Atk.  381,  Lord  Hardwicke,  C,  took 
the  same  distinction.  He  said,  that  "after  the  estate  of  the  lessee  is  deter- 
mined, and  a  new  lessee  is  in  possession,  a  person,  merely  for  an  account  of 
timber  felled  by  way  of  wrong,  could  not  come  into  a  court  of  equity.  But 
where  the  person  continues  in  possession,  and,  consequently,  in  a  condition  of 
committing  more  waste,  there  a  person  is  proper  to  come  into  equity  for  an 
injunction  to  stay  waste;"  and  though  the  plaintiffs  in  that  case  had  not  ac- 
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tually  moved  for  an  injunction,  his  Lordship  held  that  they  might  reserve 
that  relief  till  the  hearing  of  the  cause,  if  they  thought  proper,  as  it  was  inci- 
dent to  their  estate,  and  they  were  entitled  to  an  account  for  such  waste. 

Now,  the  case  of  Garth  v.  Cotton  differs  materially  from  Jesus  College  v. 
Bloome:  because,  in  the  latter,  there  was  clearly  a  remedy  at  law  by  trover; 
in  the  former,  there  was  no  remedy  at  law,  and  unless  an  account  had  been 
granted,  a  great  wrong  would  have  been  done  to  the  plaintiff,  and  he  would 
have  been  without  remedy. 

The  view  taken  by  Lord  Hardwicke,  in  Jesus  College  v.  Bloome^  has  been 
recognized  in  many  later  cases.  See  Pulteney  v.  Warren,  6  Ves.  89 ;  Grieson 
y.Eyre,  9  Yes.  346;  Richards  y.  Nolle,  3  Mer.  673. 

In  Lee  Y.Alston,  1  Bro.  C.  C.  194;  3  Bro.  C.  C.  37;  1  Yes.  jun.  78, 
Lord  Thurlow,  indeed,  acted  contrary  to  the  doctrine  laid  down  by  Lord  Hard- 
wicke in  Jesus  College  v.  Bloome  ;  for,  admitting  that  trover  would  lie  at  law 
r*r9n  ^^^  *^®  timber  felled  by  the  tenant  for  life,  *who  was  still  in  posses- 
sion, yet  he  granted  the  account,  although  an  injunction  was  not 
prayed.  "I  have  no  doubt,''  said  his  Lordship,  '^an  action  of  trover  might 
be  maintained.  What  I  meant  when  the  cause  came  on  before  was  this  : — 
Suppose  they  come  for  a  discovery  and  an  account,  and  that  a  discovery  is 
made  accordingly,  I  should  agree  that  the  plaintiffs  ought  to  be  satisfied  with 
it;  but  the  admission  that  some  has  been  wrongfully  cut,  gives  them  a  right 

to  an  account  of  that My  present  opinion  is,  that  if  any  timber  has 

been  cut  from  the  estate,  where  there  was  no  right  to  cut  any,  that  circum- 
stance gives  a  right  to  the  account.  If  you  can  make  out  that  the  plaintiff 
has  no  right  to  come  here,  but  ought  to  be  left  to  law,  I  will  turn  round  her 
bill,  because  she  has  not  brought  an  action ;  but  I  thought  the  circumstance 
of  timber  having  been  wrongfully  cut  down,  entitled  her  to  the  account,  as  in 
the  case  of  a  bailiff — if  a  man  enters  upon  another's  lands,  and  makes  money 
of  his  property,  he  will  be  considered  as  a  bailiff,  and  must  account. 

Where  mines  are  opened,  an  account,  it  seems,  will  in  all  cases  be  granted, 
although  no  injunction  is  asked  :  Bishop  of  Winchester  v.  Knight,  4  P.  Wms. 
406 ;  and  in  Jesus  College  v.  Bloome,  Amb.  55,  Lord  Hardwicke  says,  "  The 
Court  always  distinguishes  between  digging  of  mines  and  cutting  of  timber, 
because  the  digging  of  mines  is  a  sort  of  trade." 

In  Parrot  v.  Palmer,  3  My.  &  K.  632,  where  it  was  argued  that,  as  there 
could  be  no  injunction,  there  could  be  no  account.  Lord  Brougham  entered 
into  an  elaborate  examination  of  the  authorities.  "  It  may  be  laid  down  gene- 
rally,'' observed  his  Lordship,  ^'  that,  unless  in  the  case  of  mines,  the  rule  is, 
no  injunction — no  account.  In  Jesus  College  v.  Bloome,  3  Atk.  262,  where 
an  account  was  prayed  of  timber  cut  by  a  tenant  before  the  assignment  of  his 
lease,  and  the  term  being  gone,  no  injunction  could  be  had,  the  Court  held, 
that  no  account  lay;  and  so  it  was  decided,  though  the  Court  said  obiter,  that 
mines  formed  an  excepted  case,  being  in  the  nature  of  a  trade  or  business. 
In  Whitfield  v.  Bewit,  2  P.  Wms.  240,  where  an  account  of  timber  cut,  and 
an  injunction  against  opening  mines,  were  prayed,  the  Court  appears  to  have 
given  the  account  only  as  incident  to  a  discovery.     Indeed,  in  Saycr  v.  Pierce, 
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1  Ves.  232,  wbicli  was  a  case  of  mines,  but  where  no  possession  had  been 
shown  by  the  plaintiflf,  Lord  Hardwicke  would  only  entertain  the  suit  in  re- 
spect of  the  confusion  of  boundaries,  and  he  retained  the  cause  for  a  year, 
with  liberty  to  bring  ejectment.  In  Garth  v.  Cotton,  Lord  Hardwicke  takes 
a  somewhat  different  view  of  his  own  judgment  in  Jesus  College  v.  BloomCy 
from  that  which  the  report  *of  the  case  gives,  but  he  does  not  over-  ^  ^ao^I 
throw  its  doctrine  \  for  lie  takes  the  hroad  distinction,  that  in  the  one 
case  there  was  a  legal  remedy,  and  in  the  other  no  remedy  at  all.  But  it  •  is 
certain,  that  if  Lee  v.  Alston  be  law,  the  distinction  formerly  taken,  particu- 
larly in  Jesus  College  v.  Bloome,  is  shaken,  if  not  overthrown,  and  a  principle 
established — that  wherever  timber  is  cut  on  the  estate  by  one  not  having 
right,  account  will  lie,  because,  to  use  Lord  Thurlow's  expression,  the  wrong- 
doer may  be  treated  as  a  bailiff.  And  yet  Lord  Thurlow  assumes  throughout, 
that  there  is  all  the  while  a  remedy  at  law.  It  must,  however,  greatly  detract 
from  the  weight  of  a  doctrine  so  decidedly  opposed  to  the  distinct  and  sen- 
sible opinion  of  Lord  Hardwicke,  in  Jesus  College  v.  Bloome,  that,  neither  in 
the  two  reports  of  Lord  Thurlow's  judgment,  when  the  case  was  last  before 
the  Court,  (3  Bro.  C.  C.  37,  and  1  Yes.  jun.  78,)  nor  in  the  year  1779,  (1 
Bro.  C.  C.  194,)  when  it  was  formerly  heard,  is  there  the  least  mention  made 
of  that  celebrated  case,  nor,  indeed,  of  Sayer  v.  Pierce." 

It  is,  however,  clear,  that,  in  cases  of  equitable  waste,  an  account  will  be 
granted  without  an  injunction.  See  Duke  of  Leeds  v.  Earl  of  Amherst,  14 
Sim.  357,  367;  S.  C,  2  Ph.  117,  and  cases  there  cited. 

Upon  the  whole,  we  may  conclude,  that,  in  the  case  of  timber,  where  there 
is  a  remedy  at  law  for  waste,  an  account  will  not  be  granted,  except  as  inci- 
dent to  an  injunction.  Where,  as  in  Garth  v.  Cotton,  the  remedy  lies  solely 
in  equity,  an  account  will  be  granted,  although  there  is  no  injunction.  But 
with  regard  to  waste  in  mines,  although  there  may  be  a  remedy  at  law,  an  ac- 
count will  be  granted  independent  of  an  injunction. 

In  an  action  of  trover,  a  person  will  obtain  the  value  of  the  timber;  in 
equity  he  must  take  the  account  as  it  lies,  unless  there  is  some  special  case  to 
vary  the  terms  of  it :  Lee  v.  Alston,  1  Yes.  jun.  82. 

Where  by  act  of  God,  as  a  tempest,  or  by  act  of  man  as  by  a  trespasser,  or 
by  waste  of  tenants,  things  are  severed  from  the  inheritance,  [while  a  tenant 
for  life  impeachable  for  waste  is  in  possession,]  whether  they  are  materials  of  a 
house,  timber,  or  the  produce  of  mines,  they  will  become  at  once  the  property 
of  the  owner  of  the  first  estate  of  inheritance  in  esse,  whether  in  fee,  or  tail, 
{Uvedall  v.  Uvedall,  2  Boll.  Ab.  119,)  even  although  there  may  be  an  inter- 
vening estate  of  freehold  in  a  tenant  for  life  without  impeachment  of  waste. 
Pigot  V.  Bullock,  1  Yes.  jun.  484. 

Where  a  tenant  for  life  who  has  committed  waste  owns  the  first  existent 
estate  of  inheritance,  subject  to  intermediate  contingent  remainders,  he  will 
not  be  allowed  to  claim  the  benefit  of  the  timber,  as  that  would  enable  him  to 
take  advantage  of  his  own  wrong.  *  Williams  v.  The  Duke  of  Bol-  p  *g231 
ton,  3  P.  Wms.  268,  n. ;  Powlett  v.  The  Duchess  of  Bolton,  3  Yes.  '' 
374;  Marquis  of  Ormond  v.  Kynnersley,  7  L.  J.  0.  S.  (Ch.)  150,  154,  155. 
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It  has,  indeed,  been  laid  down  by  Sir  John  Romilly,  M.  R.,  that  ''  where 
by  act  of  God  a  large  quantity  of  timber  is  blown  down  by  a  storm,  the  pro- 
duce is  to  be  laid  out  in  the  purchase  of  stock,  and  the  interest  of  the  fund  is 
to  be  paid  to  the  successive  tenants  for  life,''  15  Beav.  7,  but  this  seems  to  be 
opposed  to  the  older  authorities. 

It  may  here  be  noticed  that  it  has  been  held,  as  between  tenant  for  life  and 
remainderman,  that  the  thinnings  of  jQr  trees  under  twenty  years  of  age  belong 
to  the  tenant  for  life  :  Pidgeley  v.  Rawlingj  2  Coll.  275. 

Where  tenant  for  life  impeachable  for  waste,  is  in  possession,  the  Court  will 
order  trees  in  a  state  of  decay,  or  which  will  not  improve  by  standing,  or  the 
standing  of  which  is  injurious  to  the  others,  to  be  felled,  upon  the  ground, 
that  the  interest  of  the  succession  requires  it,  and  will  direct  the  interest  of 
the  proceeds  to  be  paid  to  the  tenant  for  life,  though  impeachable  for  waste ; 
(see  Tooher  v.  Annedey^  5  Sim.  235,  and  cases  there  cited;  TolleTnache  v. 
Tollemachej  1  Hare,  456;  Ferrand  v.  Wilson,  4  Hare,  381 ;)  and  the  capital 
to  be  transferred  to  the  first  owner  of  the  inheritance,  or  the  first  tenant 
for  life  without  impeachment  of  waste  :  Waldo  v.  Waldo,  12  Sim.  107 ;  Phil- 
lips V.  Barlow,  14  Sim.  263. 

If  a  tenant  for  life  unimpeachable  for  waste,  (Rolt  v.  Lord  Somerville,  2 
Eq.  Ca.  Ab.  759  ;  Marquis  of  Ormond  v.  Kynnersley,  or  Butler  v.  Kynnersley, 
7  L.  J.  0.  S.  (Ch.)  150;  8  L.  J.  0.  S.  (Ch.)  67;  Wellesley  v.  Wellesley,  6 
Sim.  497 ;  LushingtonY.  Boldero,  15  Beav.  1,)  or  his  assignees  in  bankruptcy, 
(^Lushington  v.  Boldero,  15  Beav.  1,)  should  fell  ornamental  timber,  the  pro- 
ceeds will  belong  to  the  person  having  the  first  vested  estate  of  inheritance; 
and  parties  having  intervening  estates  for  life  have  no  right  to  an  account  of 
the  timber  so  cut,  to  have  such  proceeds  invested  upon  the  same  trusts  with 
the  lands. 

In  a  recent  case,  however,  the  Court  refused  to  allow  a  fund  arising  from 
equitable  waste  to  be  paid  to  a  son  of  a  tenant  for  life  in  remainder,  who,  sub- 
ject to  the  death  of  the  first  tenant  for  life,  without  issue,  and  the  life  interest 
of  his  father,  was  entitled  to  the  inheritance  as  tenant  in  tail.  The  grounds 
for  this  decision  appear  to  have  been  that  the  point  in  the  cause  could  not  be 
decided  in  the  absence  of  any  of  the  parties  interested,  and  as  it  could  not  be 
said,  that  the  issue  of  the  first  tenant  for  life  had  no  possible  interest  in  the 
fund  during  the  life  of  the  first  tenant  for  life,  the  case  was  not  ripe  for  deci- 
sion :  Lushington  v.  Boldero,  13  Beav.  418. 

r*r^41  *1^^*  if  *^®  Court  were  to  order  ornamental  timber  to  be  cut,  as  for 
instance,  if  in  consequence  of  its  proximity  to  a  house,  it  causes  it  to 
be  unhealthy,  it  is  presumed  that  by  analogy  to  the  cases  where  ordinary  tim- 
ber is  felled  by  the  order  of  the  Court,  the  Court  would  direct  the  interest  to  be 
paid  to  each  tenant  for  life  in  succession,  and  the  capital  to  the  first  owner  of 
the  inheritance,  or  the  first  tenant  for  life  without  impeachment  of  waste. 

Where  an  account  of  equitable  waste  committed  by  a  tenant  for  life  was  di- 
rected to  be  taken  against  his  executors,  which  it  was  found  impossible  to  take 
accurately,  and  the  Master  had  arbitrarily  charged  the  executors,  his  report 
was  supported  upon  the  general  principle  that  where  a  wrong  has  been  com- 
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mitted,  the  wrong-doer  must  suffer  from  the  impossibility  of  accurately  ascer- 
taining the  amount  of  the  damage  :  The  Dulce  of  Leeds  v.  The  Earl  of  Am- 
herst, 20  Beav.  239. 

As  to  acquiescence  in  waste,  see  Dulce  of  Leeds  v.  Earl  of  Amherst,  2  Ph. 
117. 

The  old  action  by  writ  of  waste,  which  had  fallen  into  disuse,  was  at  length 
abolished  by  3  &  4  Will.  4,  c.  27,  s.  36. 


It  is  a  general  principle,  that  a  bill 
to  restrain  the  commission  of  waste 
will  be  sustained,  wherever  an  action 
of  waste  will  lie  at  common  law : 
^'The  remedy  by  injunction,'^  says 
Chancellor  Kent,  •*  is  applicable  to 
every  species  of  waste,  it  being  to 
prevent  a  known  and  certain  injury;" 
Hawley  v.  Clowes,  2  Johnson's  Ch. 
122  J  DuvallY.  Waters,  1  Bland,  569, 
576.  But  the  chancery  remedy  will 
be  given  in  many  eases,  wliere  an  ac- 
tion of  waste  at  law  would  not  lie  :  see 
the  general  outlines  of  equitable  relief 
on  this  subject,  traced  in  Duvall  v. 

Waters,  1  Bland,  576 ;  Lyon  et  al.  v. 
Hunt  et  al.,  11  Alabama,  295,  305; 
Attaquin  and  others  v.  Fish,  5  Met- 
calf,  140,  147,  148;    Smith  v.  The 

City  Council,  19  Georgia,  89 ;  Hare 
V.  Hare,  2  Halsted's  Chancery,  117. 
<' There  are  numerous  cases  in  chan- 
cery, as  Lord  Hardwicke  has  frequent- 
ly observed,''  says  Kent,  C,  '^  in 
which  the  court  has  interposed  to  stay 
waste,  by  the  tenant,  where  no  action 
can  be  maintained  against  him  at  law. 
Thus,  where  there  is  lessee  for  life, 
remainder  for  life,  remainder  in  fee ; 
the  mesne  remainderman  cannot  bring 
waste,  nor  the  remainderman  in  fee, 
but  chancery  will  interpose  and  stay 
waste.  So  equity  will,  in  many  cases, 
restrain  waste,  though  the  lease  con- 
tain the  clause,  without  impeachment 
of  icaste,  and  which  takes  away  the 


remedy  at  law,  as  where  this  power  is 
exercised  in  an  unreasonable  manner 
and  against  conscience,"  Katie  v. 
Vanderburgh,  1  Johnson's  Chancery, 
11,  12.  See  also  Kidd  v.  Dennison, 
6  Barbour's  S.  Ct.  10,  15. 

A  threat  to  commit  waste,  is  a  suffi- 
cient ground  for  an  injunction,  though 
no  waste  has  actually  been  committed ; 
Loudon  V.  Warfield,  5  J.  J.  Marshall, 
196;  197;  Duvall  N.  Waters,  1  Bland, 
559,  576;  The  Canal  Company  v. 
Comegys,  2  Carter,  469  ;  Rodger s  v. 
Rodger s,  11  Barbour,  595. 

A  bill  for  waste  will  lie  against  an 
under-lessee  by  the  paramount  land- 
lord; Sarles  v.  JSarles,  3  Sanford, 
601.  See  Ingraham  v.  Dunnell  and 
others,  5  Metcalf,  118;  Atkins  v. 
Chilson  and  others,  7  Id.  398.  It 
will  lie,  also,  between  tenants  in  com- 
mon, where  the  waste  is  not  necessary 
to  the  enjoyment  of  the  estate,  and  is 
greatly  prejudicial  to  the  interests  of 
the  co-tenant,  and  especially  where  a 
bill  is  filed  for  a  partition;  Hawley  v. 
Clowes,  2  Johnson's  Chancery,  122; 
Administrators  of  Johnson  v.  Execu- 
tors of  Johnson,  2  Hill's  Chancery, 
277,  295. 

Where  there  is  an  executory  devise 
over,  the  owner  of  the  contingent  fee 
upon  which  it  is  limited,  or  of  any 
other  estate  previous  to  it,  may  be  re- 
strained from  the  commission  of  waste; 
Wallington  v.  Taylor,  Saxton's  Chan- 
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eery,    314,   318;    BrasheaVj   &c.   v. 
Macey,  &c.,  3  J.  Marshall,  89,  92. 

A  bill  may  be  sustained  by  a  mort- 
gagor against  a  mortgagee  in  posses- 
sion, to  restrain  the  commission  of 
acts  wilfully  done  to  the  destruction 
or  detriment  of  the  estate,  because  the 
land  is  only  a  security  to  the  mort- 
gagee, and  for  other  purposes  is  con- 
sidered in  chancery  as  being  the  pro- 
perty of  the  mortgagor;  Irwin  v. 
Davison,  3  Iredell's  Equity,  311, 
321;  Rawlings  v.  Stewart,  1  Bland, 
22;  Downing,  &c.  v.  Palmateer,  1 
Monroe,  64;  Youle  etux.  v.  Richards 
et  al.,  Saxton,  535,  538;  Smith  v. 
Moore,  11  New  Hampshire,  55,  62. 
The  same  relief  may  be  had  by  a 
mortgagee  against  the  mortgagor  in 
possession,  to  prevent  the  commission 
of  any  waste  which  may  impair  the 
mortgage  security;  Brady  y.  Waldron, 
2  Johnson's  Chancery,  148 ;  Robinson 
V.  Preswick,  3  Edwards,  246 ;  Salmon 
V.  Clagett,  3  Bland,  126,  180;  Brown 
V.  Stewart,!  Maryland  Chancery,  87; 
Phoenix  v.  Church,  2  Halsted's  Ch. 
447. 

In  like  manner,  in  Connecticut, 
after  land  of  an  insolvent  debtor  has 
been  attached  for  a  debt,  in  a  suit  at 
law,  an  injunction  to  restrain  him  from 
waste  will  be  granted  by  a  court  of 
chancery;  Camp  v.  Bates,  11  Con- 
necticut, 51 ;  and  in  New  York,  after 
a  sale  of  land  on  execution,  during 
the  time  allowed  by  statute  for  re- 
demption, an  injunction  will  lie  at  the 
suit  of  the  purchaser  to  restrain  the 
defendant  from  committing  waste; 
Boyd  V.  Hoyt,  5  Paige,  65 ;  Banh  of 
TJtica  V.  Messereau,  7  Id.  517. 

It  has  been  stated  to  be  a  general 
rule,  that  an  application  for  an  injunc- 
tion to  restrain  waste,  ought  to  show 
a  good  title  to  the  land,  and  that  a 


doubtful  title,  or  a  title  wholly  denied, 
will  not  be  sufficient ;  see  Storm  v. 
Mann,  4  Johnson's  Chancery,  21 ; 
Hough  V.  Martin  et  al,,  2  Devereux 
&  Battle's  Equity,  379,  385 ;  Loudon 
V.  Warjield,  5  J.  J.  Marshall,  196, 
198.  But  in  several  of  the  states, 
the  distinction  is  now  established,  be- 
tween a  contested  title  upon  which  a 
suit  at  law  is  pending,  and  one  upon 
which  no  such  suit  has  been  brought. 
Where  an  ejectment,  or  other  action  at 
law,  to  try  the  title,  has  been  brought, 
a  court  of  equity  will  restrain  the 
commission  of  waste  by  the  party  in 
possession,  till  the  trial  and  determi- 
nation of  the  right,  or  till  the  reco- 
very of  possession,  where  irreparable 
mischief  might  be  effected  before  re- 
lief could  be  had  at  law,  or,  under 
other  special  circumstances;  Shuhrick 
V.  Guerard,  Dessaussure,  616,  619 ; 
Kinsler  v.  Clarke,  2  Hill's  Chancery, 
617,  618  ;  Duvall  v.  Waters,  1  Bland, 
569,  577;  Harris  v.  Thomas,  1  Hen- 
ing  &  Munford,  18;  and  the  same 
course  may  be  adopted  where  the  con- 
veyance, under  which  the  defendant 
claims,  has  been  obtained  from  the 
plaintiff  by  fraud,  or  undue  influence ; 
Staats  V.  Freeman,  2  Halsted,  Chan- 
cery, 490.  When,  however,  the  bill 
shows  that  the  defendant  asserts  and 
relies  upon  what  he  alleges  to  be  a 
valid  adverse  title  in  himself,  or  the 
defendant  in  his  answer,  positively 
denies  the  plaintiff's  title,  and  no  suit 
at  law  has  been  brought,  an  injunc- 
tion will  not  be  granted;  Stewart  v. 
Chew,  3  Bland,  440^.  See  also  Atta- 
quin  and  others  v.  Fish,  5  Metcalf, 
140,  148.  But  it  seems  that  an  in- 
junction may  be  granted  when  the 
defendant  in  a  suit  instituted  to  en- 
force an  equitable  right  or  title,  abuses 
the  power  given  him  by  possession,  and 


GARTH     V.     SIR     JOHN     HIND     COTTON. 


715 


commits  acts  of  a  nature  to  produce 
mischief,  which  is  irreparable,  and  does 
not  admit  of  compensation ;  Green  v. 
Keen,  4  Maryland,  98.  It  may  also 
be  stated,  as  a  general  principle,  that 
the  dissolution  or  refusal  of  an  in- 
junction, is  a  matter  of  discretion,  and 
will  not  necessarily  follow  from  a  de- 
nial of  the  complainant's  title,  when 
the  injury  to  him  would  be  irrepara- 
ble, or  when  the  purposes  of  justice 
will,  in  the  opinion  of  the  court,  be 
promoted  by  an  opposite  course ;  Poor 
V.  CharIeto7i,S  Sumner,  70;  j>ost,  vol. 
2,  note  to  The  Earl  of  Oxford's  case. 
Formerly,  it  was  a  fixed  rule,  that 
an  injunction  to  restrain  waste  could 
be  granted  only  where  there  was  an 
acknowledged  privity  of  title  or  con- 
tract, and  not  where  the  injury  was  a 
mere  trespass,  and  there  was  a  legal 
remedy  for  it.  Lord  Thurlow  and 
Lord  Eldon,  however,  established  the 
practice  of  granting  injunctions  for 
trespass  in  special  cases,  where  irre- 
parable mischief  might  ensue.  It  is 
now  settled,  that  acts  of  trespass  will 
be  restrained  where  the  damage  is 
great  and  irreparable,  or  by  constant 
repetition  is  calculated  to  do  lasting 
injury  to  the  inheritance;  but  still 
there  must  be  something  particular 
in  the  case,  so  as  to  bring  the  injury 
under  the  head  of  quieting  possession, 
or  to  make  out  a  case  of  irreparable 
mischief,  or  to  prevent  multiplicity  of 
suits,  or  where  the  value  of  the  inhe- 
ritance is  put  in  jeopardy ;  and  equity 
will  ngt  interfere  where  adequate  and 
convenient  satisfaction  can  be  had  by 
damages  at  law ;  Stevens  v.  Peekman, 
1  Johnson's  Chancery,  318  ;  Livings- 
ion  V.  Livingston,  6  Id,  497 ;  Jerome 
V.  Ross,  7  Id.  315,  332;  Duvallv. 
Waters,  1  Bland,  569,  577;  The 
Georgia    Creek    Co.    v.  Detwold,   1 


Maryland  Ch.  371 ;  Southard  et  ux. 
V.  The  Morris  Canal,  Saxton,  519, 
521 ;  Attaquin  and  others  v.  Fish^  5 
Metcalf,  140,  147;  Lyon  et  al.  v. 
Hunt  et  al.,  11  Alabama,  295,  306; 
Smith  V.  Pettingill  et  al.,  15  Ver- 
mont, 82.  For  ordinary  trespass, 
where  the  remedy  at  law  is  adequate, 
and  there  is  no  case  made  out  of  irre- 
parable mischief,  an  injunction  will 
not  be  granted ;  Cooper  v.  Hamilton, 
8  Blackford,  377. 

Where  an  injunction  against  waste 
is  granted,  if  the  complainant  has  a 
claim  in  law  to  satisfaction  for  the 
value  of  the  timber  or  other  matters, 
the  removal  of  which  constitutes  the 
waste,  he  is  entitled,  as  of  course,  to 
an  account,  as  incident  to  the  injunc- 
tion and  to  prevent  multiplicity  of 
smis',  Loudon  v.  Warjield,  5  J.  J. 
Marshal],  196,  198 ;  Livingston  v. 
Reynolds,  26  Wendell,  115;  Sarles 
v.  Sarles,  3  Sandford,  601 ;  Lefforge 
V.  West,  2  Carter,  514;  Rodger s  v. 
Rodger s,  11  Barbour,  599  ;  Ware  v. 
Ware,  2  Halsted,  Ch.  117.  But  an 
account  is  not  a  necessary  consequence 
of  an  injunction,  and  will  not  be  al- 
lowed, except  where  the  complainant 
has  the  immediate  property  in  the 
matter  which  is  severed  from  the  free- 
hold; and  there  are  many  cases  in 
which  an  injunction  to  prevent  waste 
will  be  granted  for  the  protection  and 
security  of  the  complainant,  and  yet 
no  damages  and  no  account  will  be  due 
to  him :  see  Duvally.  Waters,  1  Bland, 
659,  576;  Downing,  &c.  v.  Palmateer, 
1  Monroe,  64 ;  Lefforge  v.  West.  An 
intermediate  tenant  for  life  may  have 
an  injunction  to  prevent  those  acts  by 
a  tenant  for  years,  or  a  previous  ten- 
ant for  life,  which  are  immediately 
injurious  to  his  estate,  but  he  cannot 
recover  for  the  waste,  because  that 
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enures  to  him  who  has  the  inheri- 
tance; Mayo  V.  Feaster,  2  M 'Cord's 
Chancery,  137,  143. 

But  an  account  for  waste  commit- 
ted, is  only  consequential  upon  an  in- 
junction, or  upon  some  other  matter 
of  original  jurisdiction;  it  is  not  in 
itself  a  substantive  ground  of  equi- 
table relief,  as  the  remedy  at  law  is 
adequate.  ^'This  court,"  said  the 
chancellor,  in  Winship  v.  PittSj  3 
Paige,  259,  261,  '^only  interferes  to 
prefent /w^wre  waste;  except  in  cases 
where  the  complainant  has  no  remedy 
at  law,  or  a  discovery  is  necessary,  or 
where  there  is  some  other  ground  for 
equitable  interference.  In  ordinary 
cases,  the  account  for  waste  already 
committed,  is  merely  incidental  to  the 
relief  by  injunction  against  future 
waste,  and  is  directed  upon  the  prin- 
ciple of  preventing  a  needless  multi- 
plication of  suits.''  The  rule,  how- 
ever, is  general,  that  although  the  re- 
covery of  damages  for  waste  is  not  a 
substantive  ground  for  a  bill  in  equity, 
yet,  if  the  court  has  jurisdiction  of 
the  subject,  upon  any  other  ground, 
it  will  decree  an  account  of  the  waste 
committed.  Thus,  upon  a  bill  for  par- 
tition, against  a  co-tenant  who  has 
been  in  possession  for  a  long  time,  an 
account  of  rents  and  profits  may  be 
ordered,  and  if  the  land  has  deterio- 
rated in  value  by  his  treatment  of  it, 
he  may  be  made  accountable  for  it,  as 
for  waste.  ^^  Having  proper  jurisdic- 
tion of  the  case,"  said  the  court, 
"  there  is  hardly  any  question  in  re- 
lation to  property,  which  this  court 
may  not  determine  incidentally  for  the 
purpose  of  doing  complete  justice,  and 
preventing  multiplicity  of  ligitation. 
The  rule  is  laid  down  in  the  case  of 
Jesus  College  v.  Bloome,  3  Atk.  262, 


Amb.  54,  that  a  bill  will  not  lie  for 
waste  merely ;  but  if  the  party  be  pro- 
perly in  court  for  another  purpose,  as 
to  obtain  an  injunction,  then  an  ac- 
count of  past  waste  will  be  granted. 
The  principle  is  very  fully  illustrated 
in  the  reasoning  of  the  case.  There 
are  many  cases  in  which  an  account 
has  been  allowed  of  the  produce  of 
mines ;  and  the  opening  of  mines  is 
waste."  Buckler  v.  Farrow,  2  Hill's 
Chancery,  111. 

In  like  manner,  ordinarily  an  in- 
junction will  not  be  granted  to  pre- 
vent the  removal  of  timber  already 
cut,  even  where  an  injunction  against 
cutting  timber  in  future  is  granted. 
The  relief  will  be  confined  to  the  pro- 
tection of  the  timber  growing,  unless 
in  extraordinary  cases ;  Van  Wych  v. 
Alliger,  6  Barbour's  S.  Ct.  507,  514; 
Johnson  V.  Whitej  11  Id.  194.  In 
Watson  V.  Hunter  J  5  Johnson's  Chan- 
cery, 169,  a  lessor  filed  a  bill  against 
his  lessee  for  years,  who  had  been 
committing  great  waste  in  timber, 
praying  for  an  injunction  to  restrain 
the  defendant  from  cutting  down  any 
more  timber,  and  from  removing  that 
already  cut  down,  and  not  sawed,  and 
that  which  was  converted  into  boards 
or  planks.  ''  Injunctions  to  the  extent 
prayed  for  may  have  been  granted," 
said  Chancellor  Kent;  "but  as  I  am 
not  satisfied  as  to  the  propriety  of  such 
extensive  and  summary  interference, 
I  have  been  led  to  look  into  the  course 
of  the  English  authorities  and  prac- 
tice on  the  point.  After  timber  is 
cut,  it  ceases  to  be  part  of  the  realty, 
and  is  converted  into  personal  pro- 
perty, and  trover  will  lie  for  it.  The 
question  is,  whether  this  court  ought 
to  interfere,  in  the  first  instance,  to 
control  the  disposition  of  that  personal 
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property;  and  that  too,  without  any- 
special  or  extraordinary  necessity 
stated  for  such  interference. 

"  The  practice  of  granting  injunc- 
tions, in  cases  of  waste,  is  to  prevent 
or  stay  the  future  commission  of 
waste ;  and  the  remedy  for  waste 
already  committed,  is  merely  inciden- 
tal to  the  jurisdiction  in  the  other 
case,  assumed  to  prevent  the  multi- 
plicity of  suits,  and  to  save  the  party 
the  necessity  of  resorting  to  trover  at 
law.  Thus  in  the  case  of  Jesus  Col- 
lege V.  Bloome,  (3  Atk.  262,  Ambl. 
64,)  a  bill  was  filed  for  an  account 
and  satisfaction  for  waste  in  cutting 
down  trees,  and  no  injunction  was 
prayed  for,  and  the  tenants'  estate  had 
been  assigned  and  determined.  Lord 
Hardwicke  held  that  the  bill  was  im- 
proper, and  would  not  lie  merely  for 
satisfaction  for  timber  cut  "down,  and 
that  an  action  of  trover  was  the  reme- 
dy. Where  the  bill  was  for  an  in- 
junction to  prevent  waste,  and  for 
waste  already  committed,  the  court,  to 
prevent  a  double  suit,  would  award 
an  injunction  to  prevent  future  waste, 
and  decree  an  account  and  satisfaction 
for  what  was  past.  The  ground  for 
coming  into  chancery,  was  to  stay 
waste,  and  not  for  satisfaction  of  the 
damages,  as  the  commission  of  waste 
was  a  tort,  and  the  remedy  lay  at  law 
But  to  prevent  multiplicity  of  suits, 
the  court,  on  bills  of  injunction  to  stay 
waste,  and  where  waste  had  already 
been  committed,  would  make  a  com- 
plete ^decree,  and  give  the  injured 
party  a  satisfaction  for  what  had  been 
done,  and  not  put  him  to  another  ac- 
tion at  law.  The  bill,  in  that  case, 
was,  consequently,  dismissed.  In  the 
subsequent  case  of  Smith  v.  Cooke, 
(3  Atk.  381,)  Lord  Hardwicke  ob- 
served, that  if  the  estate  of  the  lessee 


was  determined,  and  he  had  quit,  a 
party  could  not  come  into  equity, 
merely  for  an  account  of  timber  cut 
wrongfully ;  but  where  he  continued 
in  possession,  and  in  a  condition  to 
commit  more  waste,  the  party  might 
come  into  equity  to  stay  future  waste, 
and  also  be  entitled  to  an  account  for 
the  waste  committed.  So,  again  in 
the  case  of  Lee  v.  Alston,  (1  Yesey, 
Jr.,  78,)  the  same  doctrine  was  de- 
clared by  Lord  Thurlow.  A  bill  was 
filed  by  a  remainderman  in  fee  against 
a  tenant  for  life,  for  an  account  of 
timber  cut,  and  for  an  injunction. 
The  answer  admitted  the  cutting  of 
the  timber  wrongfully,  as  charged, 
and  an  account  was  decreed.  It  was 
observed,  that  the  plaintifi*,  on  the 
discovery  by  the  answer,  might  have 
resorted  to  trover  at  law,  but  he  was 
not  obliged  to  do  so,  and  might  have 
an  account  under  the  admission  in  the 
answer.  The  chancellor  referred  to 
the  case  of  WJiitfield  v.  Bewitt,  (2 
P.  Wms.  240,)  which  was  a  bill  for 
an  injunction  to  stay  waste,  and  for 
an  account  of  timber  cut,  and  in  which 
it  seemed  to  be  held,  that  the  right 
to  the  timber  cut  might  be  pursued 
in  chancery,  as  well  as  by  trover  at 
law. 

*'The  same  doctrine  was  declared 
by  Lord  Hardwicke,  in  Garth  v. 
Cotton,  (1  Yesey,  528,)  and  that  the 
decree  for  an  account  of  the  waste 
already  committed,  was  ^an  incident' 
to  the  injunction  to  stay  waste.  It 
would  seem,  then,  to  be  a  stretch  of 
jurisdiction,  to  apply  the  injunction 
to  this  incidental  remedy,  and  to  stay 
the  use  or  disposition  of  the  chattel. 
This  would  be  enlarging  the  substi- 
tuted remedy  in  this  court  much  be- 
yond the  remedy  at  law ;  and  if  it  had 
been  the  established  English  practice, 


718 


EQUITABLE     WASTE. 


we  should  not  have  been  without  the 
most  clear  and  explicit  cases  in  proof 
of  it.  The  recovery  in  this  court  is 
not  the  timber  itself,  in  specie,  but 
damages  for  the  value  of  it ;  and  why 
should  the  personal  chattel  be  bound 
by  injunction  in  this  case,  more  than 
in  any  other  case,  where  the  remedy 
is  for  a  tort  sounding  in  damages  ? 
This  court  will  stay  the  commission  of 
waste,  or  the  transfer  of  negotiable 
paper,  in  certain  cases,  in  order  to  pre- 
vent irreparable  mischief;  but  the 
only  mischief  that  can  arise  in  the 
present  case,  as  to  the  timber  already 
cut  and  drawn  to  the  mills  of  the  de- 
fendants, is  the  possible  inability  of 
the  party  to  respond  in  damages. 
That  is  a  danger  equally  applicable  to 
all  other  ordinary  demands,  and  it  is 
not  an  impending  and  special  mis- 
chief, which  will  justify  this  extraor- 
dinary preventive  remedy  by  injunc- 
tion. If  the  injunction  could  be  ordi- 
narily applied  to  waste,  already  com- 
mitted, I  apprehend  we  should  very 
rarely  hear  of  a  special  action  on  the 
case,  in  the  nature  of  waste,  in  the 
courts  of  common  law. 

"  In  the  case  of  The  Bishop  of  Lon- 
don V.  Wehh,  (1  P.  Wms.  527,)  an 
injunction  was  called  for  against  a 
lessee  for  years,  to  prevent  digging 
the  ground  for  brick,  as  it  was  destroy- 
ing the  field  and  carrying  away  the 
soil.  The  Lord  Chancellor  said,  ^  let 
the  defendant  carry  off  the  brick  he 
has  dug,  but  be  enjoined  from  further 
digging.'  In  Packington^ s  case,  (3 
Atk.  213,)  the  bill  stated,  that  the 
defendant  had  cut  down  a  great  num- 
ber of  trees,  and  had  threatened  to 
cut  down  and  destroy  them  all,  but 
the  injunction  only  went  to  restrain 
him  '  from  cutting  down  timber  trees 
growing.' 


"  The  only  case  I  have  met  with 
applicable  to  the  very  point,  is  a  very 
loose  note  of  an  anonymous  case  of  1 
Vesey,  Jr.,  93,  in  which  the  solicitor- 
general  moved  for  an  order  to  prevent 
the  removal  of  timber  wrongfully  cut 
down.  In  what  stage  of  the  cause,  or 
upon  what  state  of  pleadings  and 
proofs,  this  motion  was  made,  does 
not  appear.  Lord  Thurlow  is  said  to 
have  observed,  ^  I  have  no  doubt  about 
the  interference  of  this  court  to  pre- 
vent waste.  The  only  difficulty  I 
have,  is,  as  to  what  shall  be  done  with 
the  timber  cut.  Trover  might  be 
brought  for  it;  but,  as  the  Register 
says,  many  orders  of  this  kind  have 
been  made,  take  the  order.' 

''  Such  a  case  is  not  a  sufficient  au- 
thority to  extend  the  injunction  to 
timber  already  cut.  There  must  be  a 
very  special  case  made  out  to  authorize 
me  to  go  so  far,  and  such  cases  may 
be  supposed.  A  lease,  for  instance, 
may  have  been  fraudulently  procured 
by  an  insolvent  person,  for  the  very 
purpose  of  plundering  the  timber 
under  the  shelter  of  it.  Perhaps,  in 
that  and  like  cases,  where  the  mis- 
chief would  be  irreparable,  it  might 
be  necessary  to  interfere  in  this  extra- 
ordinary way,  and  prevent  the  removal 
of  the  timber.  I  do  not  mean  to  be 
understood  to  say,  that  the  court  will 
never  interfere,  but  that  it  ought  not 
to  be  done  in  ordinary  cases  like  the 
present.  I  shall  accordingly  confine 
the  injunction  to  the  timber  standing 
or  growing  at  the  time  of  the  service 
of  the  process.''  See,  also,  Kidd  v. 
Dennison,  6  Barbour's  S.  Ct.  10,  18. 

In  accordance  with  the  principles 
indicated  in  the  case  of  Watson  v. 
Hunter,  it  has  since  been  determined, 
that  where  a  bill  is  filed  to  prevent 
future  waste,  and  also  to  prevent  the 
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removal  of  timber  already  cut,  or  have  mischief  would  therefore  be  irrepar- 

an  account  of  waste  already  committed,  able,  will  grant  an  injunction  against 

the    court,    to   avoid   multiplicity  of  removing  or  disposing  of  timber  al- 

suits,  will  allow  an  account  and  satis-  ready  cut  on  the  premises :   Spear  v. 

faction  for  what  has  been  done,  and  if  Cutter,  5  Barbour's  S.  Ct.  487,  489. 
the  defendant  is  insolvent,  and  the 
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*LESTER  [OR  LYSTER]  v,  FOXCROFT  AND  ^^Q2^■^ 
OTHERS.  ^   -' 

APRIL  T,  lYOl. 
REPORTED  1  COLES's  P.  0.  108.^ 

Part  Performance  of  a  Parol  Contract  respecting  Land.] — Specific 
performance  of  a  parol  agreement  to  grant  a  lease  decreed,  notwithstanding 
the  Statute  of  Frauds,  after  acts  of  part-(oerformance  on  the  part  of  the 
lessee  hy  pulling  down  an  old  house,  and  huildiny  new  houses  according  to 
the  terms  of  the  agreement. 

The  appellant  stated,  that  Isaac  Foxcroft  was  seised  in  fee  of  a  part  of  an 
ancient  messuage  called  Wildhouse,  in  the  parish  of  St.  Giles's-in-the-Fields, 
in  the  county  of  Middlesex,  and  possessed  of  other  part  thereof  for  a  long  term 
of  years,  and  agreed  with  several  builders  to  pull  down  parts  thereof,  and  build 
new  houses  thereon;  and  about  25th  March,  1695,  proposed  to  make  such 
agreement  for  part  of  the  said  house  with  appellant,  and  promised  to  assist 
him  with  money  without  interest,  in  case  he  should  want  it  to  finish  the 
building ;  and  it  was  particularly  agreed  between  them.,  that  appellant  shcndd 
at  his  own  cost  pull  down  a  certain  part  of  the  messuage,  and  build  thereon 
fourteen  or  more  good  messuages  ;  and  that  Foxcroft  should,  in  consideration 
thereof,  lease  the  said  part  to  appellant,  from  Michaelmas,  1695,  for  ninety- 
nine  years,  at  a  pepper-corn  for  the  first  year,  and  150/.  yearly  rent  for  the 
last  ninety-eight  years. 

At  the  time  of  making  such  agreement,  there  was  no  memorandum  or  note 
thereof  in  writing ;  but  in  performance  of  the  agreement,  appellant  entered 
into  that  part  of  the  messuage,  and,  at  his  own  cost,  pulled  down  the  same, 
and  built  several  new  houses  thereon,  (the  whole  fourteen  '''being  r*p9(^-] 
almost  finished,)  and  therein  disbursed  several  thousand  pounds — 
about  2000/.  his  own  money — and  several  sums  borrowed  from  Foxcroft  upon 
his  own  securities,  yet  unsatisfied,  and  was  all  along  in  possession,  and  acted 

1  S.  C,  cited  2  Vern.,  456,  nora.  Foxcraft  v.  Lister;  Gilb.  Rep.  4;  Free.  Ch.  519,  526, 
nom.  Leicester  v.  Foxcroft. 
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as  sole  proprietor  and  owner,  and  was  acknowledged  as  such  by  Foxcroft,  who 
frequently  declared  that  he  had  only  a  ground  rent,  and  that  appellant  was 
the  landlord;  and  as  any  of  the  new  houses  were  finished,  appellant  demised 
the  same  in  his  own  name,  received  the  rents,  and  Foxcroft  never  received 
nor  claimed  any  part  thereof. 

About  August,  1G98,  Foxcroft  (being  then  ill  of  the  sickness  whereof  he 
died,)  made  his  will,  and  his  daughter,  Elizabeth  Foxcroft,  sole  executrix; 
and  devised  to  his  second  son,  Isaac  Foxcroft,  his  heirs  and  executors,  all  his 
estate  in  the  said  ancient  messuage  called  Wildhouse;  and  if  he  died  under 
twenty-one,  to  his  eldest  son  Henry  Foxcroft,  his  daughter  Elizabeth,  and 
Benjamin  Whichcott,  and  appointed  Francis  Nicholson  guardian  of  his  son 
Isaac,  with  power  to  let  and  set  for  such  time  during  his  minority.  And  im- 
mediately after  making  the  said  will,  he  delivered  it  to  appellant's  wife,  to  let 
the  appellant  see  there  was  nothing  therein  inconsistent  with  his  said  agree- 
ment; and  ordered  her  to  get  a  lease  prepared  speedily  according  to  the  agree- 
ment ;  and  delivered  to  her  two  building  leases  executed  by  him,  in  pursuance 
of  like  agreements  with  others,  as  precedents  to  have  appellant's  lease  drawn 
by ;  and  appellant  accordingly  caused  the  leases  to  be  prepared,  bearing  date 
about  the  time  of  the  said  agreement,  and  brought  two  parts  thereof  to  Fox- 
croft to  be  executed,  who  caused  both  of  them  to  be  read  to  him,  and  approved 
of  the  same ;  but  observed  that  there  was  a  mistake  in  one  part  thereof  in  his 
name,  John  being  put  for  Isaac,  and  disliked  that  the  sealing  and  delivery 
was  not  endorsed  on  the  back  thereof;  and  thereupon  ordered  appellant  to  get 
the  mistake  amended,  and  the  endorsement  made  by  the  same  hand  that  en- 
grossed the  deeds,  and  then  to  bring  them  again,  and  he  would  execute  them ; 
r  *fi'v>7T  ^^^  often  expressed  his  dissatisfaction  *that  they  were  not  brought 
back  for  execution  as  soon  as  he  expected,  and  was  under  great  uneasi- 
ness of  mind  lest  he  should  die  before  it  was  done. 

And  appellant,  a  few  days  before  the  death  of  Foxcroft^  brought  the  deeds,  so 
amended,  to  his  house,  to  have  them  so  executed  as  he  had  directed,  but  respon- 
dent refused  to  let  appellant  see  or  speak  with  Foxcroft,  and  used  several  indi- 
rect and  unfair  methods  to  prevent  him  from  executing  the  said  leases,  by 
means  whereof  he  died  without  executing  them ;  and  since  his  death,  respon- 
dents refused  to  execute  leases,  according  to  the  agreement,  whereon  appellant, 
in  Hilary  Term,  1698,  exhibited  his  bill  in  Chancery  for  a  specific  execution  of 
the  agreement,  and  the  cause  being  heard,  6th  March,  1700,  the  Lord  Keeper^ 
declared  that  there  was  no  sufficient  proof  of  the  said  agreement,  and  ordered 
appellant's  bill  to  stand  dismissed  without  any  relief;  which  decree  appellant 
insisted  ought  to  he  reversed,  for  that  the  agreement  was  sufficiently  proved ; 
and  though  not  originally  reduced  into  writing,  occasioned  hy  the  entire  con- 
fidence the  parties  had  in  each  other,  yet  the  same  having  been,  at  appellant^ s 
great  expense,  so  far  executed  on  his  part,  there  ought  to  he  a  reciprocal  per- 
formance of  it  on  the  other  part ;  and  the  rather  so,  as  the  terms  of  the  agree- 
ment were  reduced  to  a  certainty,  by  the  lease  prepared  by  direction  of  the 

1  Sir  Nathan  Wright. 
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lessor,  and  the  execution  thereof  prevented  by  the  unfair  practices  of  the  re- 
spondents, or  some  of  them. 

The  respondents,  in  affirmance  of  the  decree,  alleged,  that  Isaac  Foxcroft 
made  his  will,  dated  30th  August,  1698,  of  the  import  stated  by  appellant, 
and  died  15th  September  following;  and,  in  Hilary  Term  then  next,  appel- 
lant filed  his  bill  against  respondents  for  a  specific  execution  of  a  parol  agree- 
ment expended }  and  that  respondents  had  answered,  that  they  knew  not  that 
appellant  was  any  ways  concerned  in  pulling  down  and  rebuilding  the  pre- 
mises, otherwise  than  as  agent  or  servant  for  the  testator,  at  whose  proper 
charge  and  expense  they  insisted  the  work  was  done ;  and  denied  that  any 
such  agreement  for  a  lease  was  ever  made  by  the  testator  to  the  appellant ; 
*and  showed  that  the  appellant  was  greatly  indebted  to  the  testator 
before  any  building  began,  and  that  the  testator  had  no  other  way  to  L  "^  -I 
obtain  his  debt  but  by  employing  him  in  work ;  and  that  the  testator,  though 
of  perfect  understanding,  had  not  taken  any  notice  of  such  supposed  agree- 
ment in  his  will ;  and  that  the  appellant  had  not  required  a  performance  there- 
of, for  near  three  years  and  a  half  after,  nor  until  so  near  an  approach  of  the 
testator's  death ;  and  showed,  further,  that  three  of  the  appellant's  witnesses 
were  considerable  legatees  in  the  testator's  will,  and  that  their  evidence  tended 
to  enlarge  the  personal  estate  for  their  own  benefit ;  and  finally,  insisted,  that 
nothing  of  such  pretended  agreement  being  in,writing,  and  signed  by  either 
of  the  parties,  the  statute  made  for  preventing  frauds  and  perjuries  was  a  full 
bar  to  the  appellant's  pretences. 

Die  LunaB,  7°  Aprilis,  1701.  Upon  hearing  counsel  on  this  appeal,  it  was 
ordered  and  adjudged  by  the  Lords,  that  the  decretal  order  of  dismission  com- 
plained of  should  be  reversed,  and  that  the  respondent,  Isaac  Foxcroft,  or  such 
other  of  the  respondents  to  whom  the  estate  in  question  should  come,  by  virtue 
of  his  father's  will,  should,  when  he  or  they  should  be  of  age,  execute  to  the 
appellant  Lyster,  his  executors,  &c.,  such  a  lease  of  the  premises  in  question, 
as  was  prepared  and  approved  of  by  the  said  Isaac  Foxcroft,  the  father,  before 
his  death,  and  that  the  appellant  and  his  assigns  should,  in  the  mean  time, 
hold  and  enjoy  the  same,  under  the  covenants  and  agreements  in  the  said  in- 
tended lease  contained,  discharged  of  all  incumbrances  done  by  said  Isaac  Fox- 
croft, or  any  claiming  under  him. — Lords'  Journ.  vol.  xvi.,  p.  644. 


^'  The  Statute  of  Frauds,"  observes  Lord  Redesdale,  "  says,  that  no  action 
or  suit  §hall  be  maintained  on  an  agreement  relating  to  lands,  which  is  not  in 
writing,  signed  by  the  party  to  be  charged  with  it ;  and  yet  the  Court  is  in 
the  daily  habit  of  relieving,  where  the  party  seeking  relief  has  been  put  into 
a  situation  which  makes  it  against  ""conscience  in  the  other  party  to 
insist  on  the  want  of  writing  so  signed,  as  a  bar  to  his  relief.  The  L  ■"  J 
first  case  (apparently)  of  this  kind  was  Foxcroft  v.  L7/ster,  cited  2  Yern. 
456,  and  reported  in  Colles's  Pari.  Cas.  108.  That  case  was  decided  on  a 
principle  acted  upon  in  courts  of  law,  though  not  applicable  by  the  modes  of 
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proceeding  in  a  court  of  law  to  the  particular  case.  It  was  against  conscience 
to  suffer  the  party  who  had  entered  and  expended  his  money  on  the  faith  of 
a  parol  agreement,  to  be  treated  as  a  trespasser,  and  the  other  party  to  enjoy 
the  advantage  of  the  money  he  had  laid  out.  At  law,  fraud  destroys  rights. 
If  I  mix  my  corn  with  another's,  he  takes  all ;  but,  if  I  induce  another  to  mix 
his  corn  with  mine,  I  cannot  then  insist  on  having  the  whole.  The  law  in 
that  case  does  not  give  me  his  corn.  The  case  of  Foxcraft  v.  Lyster^  there- 
fore, I  conceive,  was  decided  on  clear  principle ;  though,  whether  the  cases 
founded  on  that  case  have  been  all  so  well  considered,  I  will  not  take  upon  me 
to  say.  But  it  appears,  from  these  cases,  that  courts  of  equity  have  decided 
on  equitable  grounds,  in  contradiction  to  the  positive  enactment  of  the  Statute 
of  Frauds,  though  their  proceedings  are  in  words  included  in  it  :'^  Bond  v. 
Hophins,  1  S.  &  L.  433.  See  also  Clinan  v.  Cooke,  1  S.  &  L.  41 ;  Duke  of 
Leeds  v.  l^he  Earl  of  Amherst,  20  Beav.  239. 

Acts  merely  introductory  or  ancillary  to  an  agreement,  although  attended 
with  expense,  are  not  considered  acts  of  part  performance.  Thus,  the  delivery 
of  abstracts  of  title,  giving  orders  for  conveyances  to  be  drawn  and  engrossed, 
going  to  view  an  estate,  putting  a  deed  into  a  solicitor's  hands  to  prepare  a 
conveyance,  employing  surveyors  to  value  timber  on  an  estate,  or  fixing  upon 
persons  as  appraisers  to  value  stock,  appointing  a  person  to  make  a  valuation 
of  the  land,  registering  deeds,  and  similar  acts  of  an  equivocal  nature,  are  not 
sufficient  acts  of  part  performance  to  take  a  parol  contract  out  of  the  statute  : 
Hawkins  v.  Holmes,  1  P.  Wms.  770 ;  Pembroke  v.  Thorpe,  3  Swanst.  437,  n. ; 
Clerk  v.  Wright,  1  Atk.  12 ',  Whithread  v.  Brockhurst,  1  Bro.  C.  C.  412 ; 
Whitchurch  v.  Bevis,  2  Bro.  C.  C.  559 ;  Redding  v.  Wilkes,  3  Bro.  C.  C. 
400  ;  Cooke  v.  Tomhs,  2  Anst.  420 ;  Cooth  v.  Jackson,  6  Yes.  17,  41 ;  JStokes 
v.  Moore,  1  Cox,  219 ;  Frame  v.  Dawson,  14  Yes.  386. 

Payment  of  part  of  the  consideration  money  is  not  an  act  of  part  performance 
so  as  to  take  a  contract  out  of  the  Statute  of  Frauds.  See  Clinan  v.  Cooke,  1 
S.  &  L.  40  ;  where  it  seems  that  the  only  circumstance  that  could  be  urged  as 
an  act  of  part  performance,  was  the  payment  of  the  sum  of  fifty  guineas  to  Mr. 
Cooke ;  but  Lord  Redesdale  held  it  not  to  be  an  act  of  part  performance.  "  It 
has  always,'^  observed  his  Lordship,  *'^been  considered  that  the  pay- 
L  J  ment  of  money  is  not  to  be  deemed  part  performance  to  take  a  case 

out  of  the  statute.  Seagood  v.  Meale,  Prec.  Ch.  560,  is  the  leading  case  on 
that  subject;  there  a  guinea  was  paid  by  way  of  earnest,  and  it  was  agreed 
clearly,  that  that  was  of  no  consequence,  in  case  of  an  agreement  touching 
lands.  Now,  if  payment  of  fifty  guineas  would  take  a  case  out  of  the  statute, 
payment  of  one  guinea  would  do  so  equally,  for  it  is  paid  in  both  cases  as  part 
payment,  and  no  distinction  can  be  drawn ;  but  the  great  reason,  as  I  think, 
why  part  payment  does  not  take  such  agreement  out  of  the  statute  is,  that  the 
statute  has  said  (sect.  13,)  that  in  another  case,  viz.  with  respect  to  goods,  it 
shall  operate  as  part  performance.  And  the  courts  have,  therefore,  considered 
this  as  excluding  agreements  for  lands,  because  it  is  to  be  inferred,  that  when 
the  legislature  said  it  should  bind  in  the  case  of  goods,  and  were  silent  as  to 
the  case  of  lands,  they  meant,  that  it  should  not  bind  in  the  case  of  lands." 
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And  see  0' Herliliy  v.  Hedges,  1  S.  &  L.  123.  However,  notwithstanding 
what  is  said  by  Lord  Redesdale,  a  contrary  doctrine  seems  at  one  time  to  have 
prevailed.  (See  the  cases  cited  in  the  note  to  ClinanY.  Cooke,  1  S.  &  L.  40.) 
But  Lord  Redesdale's  doctrine  is  now  universally  adopted,  and  it  has  even 
been  recently  laid  down  that  the  payment  of  all  the  purchase-money  will  not 
be  considered  an  act  of  part  performance  to  take  a  parol  contract  out  of  the 
Statute  of  Frauds.     Hughes  v.  Morris,  2  De  G-ex,  Mac.  &  G-.  356. 

But  admission  into  possession  having  unequivocal  reference  to  the  contract, 
has  always  been  considered  an  act  of  part  performance.  The  acknowledged 
possession  of  a  stranger  in  the  land  of  another  is  not  explicable,  except  on  the 
supposition  of  an  agreement,  and  has  therefore  constantly  been  received  as 
evidence  of  an  antecedent  contract,  and  as  sufficient  to  authorize  an  inquiry  into 
the  terms,  the  Court  regarding  what  has  been  done  as  a  consequence  of  con- 
tract or  tenue :  (^Morphett  v.  Jones,  1  Swanst.  181 ;  Borrett  v.  Gomeserra, 
Bunb.  94;  Earl  of  AylesforcT s  case,  2  Stra.  783  ]  Lacon  v.  Merlins,  3  Atk. 
1 ;  Wells  V.  Stradling,  3  Ves.  381 ;  Bowers  v.  Cator,  4  Yes.  91 ;  Gregory  v. 
MigJiell,  18  Yes.  328  )  Kine  v.  Balfe,  2  Ball  &  B.  343  0  a  fortiori  where,  as 
in  Lester  v.  Foxcroft,  the  person  seeking  specific  performance  has  laid  out 
money  in  building  or  in  improvements.  See  Floyd  v.  Bucldandy  2  Frem. 
268 ;  Mortimer  v.  Orchard,  2  Yes.  jun.  243 ;  Toole  v.  Medlicott,  1  Ball  & 
B.  393;  Wheeler  v.  U Esterre,  2  Dow.  359.  ^ 

But  in  all  these  cases,  in  order  to  amount  to  part  performance,  the  acts  must 
be  unequivocally  referrible  to  the  agreement ;  and  the  ground  on  which  courts 
of  equity  have  allowed  such  acts  to  exclude  the  operation  of  the  statute  ^  ^ 
*is  fraud.  A  party  who  has  permitted  another  to  perform  acts  on  •-  ^^^ 
the  faith  of  an  agreement,  shall  not  insist  that  the  agreement  is  bad,  and  that 
he  is  entitled  to  treat  those  acts  as  if  it  had  never  existed.  That  is  the  prin- 
ciple, but  the  acts  must  be  referrible  to  the  contract :  Morjphett  v.  Jones,  1 
Swanst.  181;  Attorney- General  y.  Day,  1  Yes.  221;  Walker  v.  Walker,  2 
Atk.  100 ;  Buckmaster  v.  Harrop,  7  Yes.  346 ;  Whithread  v.  Brockhurst,  1 
Bro.  C.  C.  417;  S.  C,  2  Y.  &  B.  154,  n. ;  Hawkins  v.  Holmes,  1  P.  Wms. 
770;  Wills  V.  Stradling,  3  Yes.  378  :  Meynell  v.  Surtees,  3  Sm.  &  Giff.  101 ; 
Hollis  V.  Edwards,  1  Yern.  159,  and  Mr.  Raithby's  note.  "  I  take  it,'^  ob- 
serves Lord  Redesdale,  "  that  nothing  is  to  be  considered  as  a  part  perform- 
ance which  does  not  put  the  party  into  a  situation  that  is  a  fraud  upon  him, 
unless  the  agreement  is  performed;  for  instance,  if,  upon  a  parol  agreement, 
a  man  is  admitted  into  possession,  he  is  made  a  trespasser  if  there  be  no  agree- 
ment. This  is  put  strongly  in  the  case  of  Foxcraft  v.  Lister :  there  the  party 
was  let  into  possession  on  a  parol  agreement,  and  it  was  said  that  he  ought 
not  to  be  liable  as  a  wrongdoer,  and  to  account  for  the  rents  and  profits ;  and 
why  ?  Because  he  entered  in  pursuance  of  an  agreement.  Then,  for  the  pur- 
pose of  defending  himself  against  a  charge  which  might  otherwise  be  made 
against  him,  such  evidence  was  admissible ;  and,  if  it  was  admissible  for  such 
purpose,  there  is  no  reason  why  it  should  not  be  admissible  throughout.  That, 
I  apprehend,  is  the  ground  on  which  courts  of  equity  have  proceeded,  in  per- 
mitting part  performance  of  an  agreement  to  be  a  ground  for  avoiding  tbe 
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Statute;  and  I  take  it,  therefore,  that  nothing  is  to  be  considered  as  part  per- 
formance which  is  not  of  that  nature.  Payment  of  money  is  not  part  perform- 
ance, for  it  may  be  repaid;  and  then  the  parties  will  be  just  as  they  were 
before,  especially  if  repaid  with  interest.  It  does  not  put  a  man  who  has 
parted  with  his  money  into  the  situation  of  a  man  against  whom  an  action 
may  be  brought ;  for  in  the  case  of  Foxcraft  v.  Lister,  which  first  led  the 
way,  if  the  party  could  not  have  produced  in  evidence  the  parol  agreement,  he 
might  have  been  liable  in  damages  to  an  immense  extent :"  Glinan  v.  CoohCj 
1  S.  &  L.  41. 

Moreover,  it  is  essential  that  possession  should  be  delivered  according  to  the 
contract,  and  not  obtained  wrongfully,  otherwise  it  will  not  be  considered  as 
an  act  of  part  performance.  Thus,  in  Cole  v.  White,  before  Lord  Camden,  in 
1767,  (cited  1  Bro.  C.  C.  409,)  where  there  was  an  agreement  for  a  lease  for 
four  years,  and  the  bill  charged  that  possession  was  given,  the  defendant 
pleaded  the  statute,  and  by  his  answer  denied  that  possession  was  delivered  in 
part  performance,  and  swore  that  the  plaintiff  obtained  it  wrongfully.  The 
r  *fi^21  P^®^  *^^^  allowed,  and  Lord  Camden  added  that  the  giving  instruc- 
tions for  a  lease  could  not  make  part  of  the  case  as  a  part  perform- 
ance. 

Where  subsequently  to  the  institution  of  a  suit  for  specific  performance  of  a 
parol  agreement,  upon  the  ground  of  part  performance,  the  plaintiff  has  obtained 
by  Act  of  Parliament  the  means  of  quieting  his  possession,  without  further 
assistance,  from  a  court  of  equity,  inasmuch  as  the  jurisdiction  in  cases  of  spe- 
cific performance  is  discretionary,  his  right  to  a  decree  will  be  materially  affected 
where  it  depends  on  the  principle  of  protecting  the  possession.  Meynell  v. 
8urtees,  3  Sm.  &  Giff.  101,  116. 

As  between  landlord  and  tenant,  it  is  to  be  observed  that  the  mere  continu- 
ance in  possession  by  the  tenant  is  not  alone  of  itself  an  act  of  part  perform- 
ance of  a  parol  agreement.  In  Wills  v.  Stradling,  3  Yes.  381,  Lord  Lough- 
borough, C,  observes,  '^  As  to  the  possession  in  the  case  of  a  tenant,  who  of 
course  continues  in  possession  unless  he  has  notice  to  quit,  the  mere  fact  of 
his  continuance  in  possession,  (for  quo  animo  he  continued  in  possession,) 
would  not  weighs  The  delivery  of  possession  by  a  person  having  possession, 
to  the  person  claiming  under  the  agreement,  is  a  strong  and  marked  circum- 
stance ;  but  the  mere  holding  over  by  the  tenant,  which  he  will  do,  of  course, 
if  he  has  no  notice  to  quit,  would  not  of  itself  take  the  case  out  of  the  statute, 
or  even  call  for  an  answer.'^  See,  also.  Smith  v.  Turner,  Prec.  Ch.  561 ; 
Savage  v.  Carroll,  1.  Ball  &  B.  265 ;  Morphett  v.  Jones,  1  Swanst.  181.  But 
in  a  case  where  there  was  a  payment  of  an  increased  rent  referrible  to  the 
agreement,  Lord  Loughborough  ordered  the  plea  of  the  Statute  of  Frauds  to 
stand  for  an  answer,  with  liberty  to  except.  ^^  Payment  of  additional  rent,^' 
he  observed,  "  per  se,  is  an  equivocal  circumstance,  it  is  true.  It  may  be  that 
he  shall  hold  over  from  year  to  year,  the  lease  being  expired.  There  may  be 
other  inducements.  But  how  stands  the  averment  upon  this  plea  ?  It  is,  that 
the  landlord  accepted  the  additional  rent  upon  the  foot  of  the  agreement.  Then 
the  acceptance  upon  the  ground  of  the  agreement,  which  is  the  averment  upon 
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this  plea,  is  not  equivocal  at  all.  It  is  incumbent  upon  the  defendant  to  say, 
whether  it  was  merely  accepted  upon  a  holding  from  year  to  year,  or  any  other 
ground.  How  would  it  stand  at  law?  Suppose  this  averment  was  proved  by 
parol  evidence,  it  would  be  a  good  lease  for  three  years,  and  would  defend  the 
tenant  against  an  ejectment  brought  within  the  three  first  years.  Charlewood 
V.  The  D^ke  of  Bedford^  (1  Atk.  497,)  which  finally  turned  upon  the  want 
of  authority  in  the  steward,  is  an  authority  upon  which,  under  the  circum- 
stances alleged  in  this  bill,  the  benefit  of  the  plea  ought  to  be  saved  to  the 
hearing:"  Wills  v.  Stradling,  3  Yes.  378;  and  see  '^Lord  Desart  v.  r*£»qq-i 
Goddard,  1  Wallis,  Rep.  by  Lyne,  347.  ^         ^ 

The  laying  out  of  money  by  the  tenant  continuing  in  possession,  if  it  was 
part  of  the  contract  that  money  should  be  laid  out,  and  it  is  one  of  the  consi- 
derations for  granting  the  lease,  (the  laying  out  of  which  must  be  then  with 
the  privity  of  the  landlord,)  it  is  very  strong  to  take  it  out  of  the  statute, — 
per  Lord  Loughborough,  C,  in  Wills  v.  Stradling,  3  Yes.  382.  In  Mundy 
V.  Jolliffe,  5  My.  &  Cr.  167,  a  tenant  from  year  to  year  of  a  farm  having,  at 
his  own  expense,  drained  the  lands  upon  the  farm,  and  laid  down  into  pasture 
the  only  piece  of  arable  land  which  the  farm  contained,  and  repaired  the  build- 
ings, pursuant  to  a  parol  agreement  for  a  lease.  Lord  Cottenham,  C,  (overruling 
the  decision  of  Sir  L.  Shadwell,  Y.  C,  reported  9  Sim.  413,)  upon  proof  of 
the  agreement  decreed  specific  performance  saying,  there  was  no  doubt  of  the 
part  performance.  In  the  case  of  Sutherland  v.  Briggs,  (1  Hare,  26,)  the 
plaintiff"  was  lessee  of  a  house  and  other  premises  for  a  term  of  thirty-one  years, 
at  a  rent  of  £60,  and  was  under  a  covenant  to  make  certain  improvements  on 
the  property.  He  was  also  tenant  from  year  to  year  of  an  adjoining  meadow 
belonging  to  a  diff'erent  proprietor,  at  a  rent  of  £9.  The  lessor  of  the  house 
became  the  purchaser  of  the  meadow,  and,  by  arrangement  between  him  and 
the  plaintiff",  the  improvements  were  extended,  and  part  of  the  house  was  made 
to  project  over  the  field,  and  part  of  the  field  was  attached  to  the  demised  pre- 
mises )  the  plaintiff  paying  about  half  of  the  expense  of  the  alterations,  which 
far  exceeded  the  sum  he  had  originally  covenanted  to  lay  out,  and  also  signing 
a  memorandum  which  the  lessor  drew  up,  whereby  he  agreed  to  pay  an  entire 
rent  of  £80  a  year  for  the  consolidated  property.  It  was  held,  by  Sir  James 
Wigram,  Y.  C,  that  the  extension  of  the  house  into  the  meadow,  by  the  plain- 
tiff, with  the  concurrence  of  his  landlord,  was  evidence  of,  and  was  a  sufficient 
consideration  for,  a  contract  to  demise  the  meadow ;  that  the  act  of  building  part 
of  the  house  upon  the  meadow,  if  it  was  evidence  of  any  right,  was  evidence  of 
a  right  which  affected  the  entire  tenement,  and  that  it  could  not  be  restricted  so 
as  to  a^ect  only  the  part  of  the  meadow  actually  built  upon ;  that  the  exten- 
sion of  the  house,  part  of  the  demised  premises,  into  the  meadow,  and  the 
increase  and  consolidation  of  the  rents,  was  evidence  that  the  meadow  was  to 
be  held  for  the  same  term  as  the  dem^ised  premises  ]  and  that  the  doctrine  with 
regard  to  the  mutuality  of  contracts  had  no  application  to  such  a  case.  ^'  The 
first  point,"  observed  his  Honor,  '^  suggested  rather  than  pressed,  was,  that, 
the  plaintiff  being  in  possession  of  the  meadow  as  tenant  from  year  to  year,  the 
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expenditure  upon  the  property  did  not  unequivocally  *show  that  it 
L  J  had  proceeded  upon  some  antecedent  contract  with  the  landlord.  Un- 
doubtedly, it  is  in  general,  necessary  that  an  act  of  part  performance,  which  is 
to  take  a  case  out  of  the  Statute  of  Frauds,  should  unequivocally  demonstrate 
the  existence  of  some  contract  to  which  it  must  be  referred  :  Morphett  v.  Jones, 
1  Swanst.  172.  But  if  the  act  of  extending  the  house,  in  which  the  tenant 
had  an  interest  for  a  term  of  years,  into  the  meadow,  with  the  landlord's  con- 
sent, be  not  evidence  of  a  contract  between  them,  I  know  not  what  act  on  the 
part  of  a  tenant  in  possession  of  property  could  possibly  be  so  considered. 
Circumstances  much  less  stringent  have  been  deemed  sufficient,  (1  Sugd.  V.  & 
P.,  p.  20,  10th  ed. ;)  and  if  the  case  of  Mundij  v.  JolUffe,  (5  My.  &  Cr.  167,) 
in  which  Lord  Cottenham  differed  from  the  yice-Chancellor  of  England,  may 
be  considered  as  correctly  illustrating  the  rule  of  this  Court  as  to  the  acts  of 
part  performance  which  will  take  a  case  out  of  the  statute,  the  alterations  of 
the  garden-fence  and  making  the  plantation  in  the  meadow,  would  be  suffi- 
cient. In  that  case,  the  expenditure  by  the  tenant  was  in  draining  the  land, 
and  the  Court  decreed  Mr.  Jolliffe  to  grant  him  a  lease,  upon  the  promise  of 
which  it  was  said  the  expense  of  draining  had  been  incurred. 

^'  It  was  next  said,  that  the  justice  of  the  case  would  be  satisfied  by  giving 
to  the  plaintiff  so  much  of  the  meadow  as  the  house  stands  upon,  which  the 
defendant  offered  to  do.  To  the  suggestion,  that  justice  would  be  satisfied  by 
doing  this,  I  cannot  accede ;  for  some  additional  portion  of  the  meadow  would 
be  essential  to  the  enjoyment  of  the  house.  The  rules  of  this  Court,  however, 
will  not  permit  me  so  to  consider  the  case.  If  the  acts  done  by  the  plaintiff  are 
to  be  considered  acts  of  part  performance,  taking  the  case  out  of  the  operation 
of  the  statute,  the  rules  of  the  Court  entitle  him  to  prove  the  entire  agreement 
which  the  acts  relied  upon  were  intended  partly  to  perform.  The  act  of  build- 
ing part  of  the  house  upon  the  meadow  was  an  act  affecting  the  whole  tene- 
ment, namely,  the  meadow,  and  not  that  part  of  it  only  upon  which  the  house 
stands.  The  case  of  Mundy  v.  Jolliffe^  will  apply  also  to  this  part  of  the  pre- 
sent case."     See,  however.  Frame  v.  Dawson,  14  Yes.  386. 

In  Parker  v.  Smith,  (1  Coll.  608,)  the  landlord  of  a  coal  set,  having  four 
tenants  in  partnership  together  holding  under  a  lease,  several  years  of  which 
were  unexpired,  entered  into  a  parol  agreement  with  all  four  upon  the  sur- 
render of  the  old  lease  to  grant  a  new  one  to  two  of  the  partners, — the  plain- 
tiffs,— upon  the  terms  that  the  partnership  should  be  dissolved,  and  that  the 
plaintiffs  should  release  the  two  retiring  partners  from  all  liability.  The  dis- 
r  *6351  ^*^^^*^^^  ^^^  ^release  so  agreed  upon  took  place,  by  which  the  plaintiffs 
took  upon  themselves  the  liability  which  had  before  been  shared  by 
the  four.  Sir  J.  L.  K.  Bruce,  V.  C.,  decreed  specific  performance  of  the 
agreement.  "  It  is,'^  said  his  Honor,  "  part  of  the  entire  agreement  that  the 
dissolution  and  release  shall  take  place.  They  do  take  place.  It  is  impossible 
to  treat  these  acts  otherwise  than  as  acts  of  part  performance,  taking  the  case 
out  of  the  Statute  of  Frauds. 

Although  there  have  been  acts  of  part  performance,  the  terms  of  the  con- 
tract must  be  certain  and  unambiguous:    ClinanY.  Cooke,  1  S.  &  L.  22; 
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Boardman  v.  Mostyn,  6  Ves.  467,  470 ;  Symondson  v.  Tweed,  Prec.  Ch. 
374 ;  Foster  v.  Hale,  3  Yes.  712,  713 ;  Savage  v.  Carroll,  1  Ball  &  B.  265, 
551 ;  S.  C,  2  Ball  &  B.  451 ;  Tooke  v.  Medlicott,  1  Ball  &  B.  404 ;  Lindsay  v. 
Linchj  2  S.  &  L.  1 ;  Reynolds  v.  Waring,  1  You.  346. 

Where  the  evidence  of  the  parties  as  to  the  terms  of  the  contract  is  in  some 
respects  contradictory,  specific  performance  will  be  decreed,  if  the  Court,  by 
directing  inquiries  can  collect  what  were  the  terms  about  which  the  parties 
difi'er.  Thus,  in  Mortimer  v.  Orchard,  2  Yes.  jun.  243,  where  the  plaintiff 
had  built  a  house,  his  witness  proved  an  agreement  different  from  that  set  up 
by  the  bill,  and  the  answers  stated  an  agreement  different  from  both.  Lord 
Loughborough,  C,  said,  that,  in  strictness,  the  bill  ought  to  be  dismissed,  but, 
on  account  of  the  expenditure,  decreed  specific  performance,  according  to  the 
agreements  admitted  by  the  answers. 

So,  likewise,  "  in  a  case  that  came  from  Malton,  in  Yorkshire,  possession 
having  been  delivered  in  pursuance  of  a  parol  agreement,  and  a  dispute  arising 
upon  the  terms  of  the  agreement,  Lord  Thurlow  thought  proper  to  send  it  to 
the  Master,  upon  the  ground  of  the  possession  being  delivered,  to  inquire  what 
the  agreement  was.  The  difficulty  there,  was  in  ascertaining  that.  The 
Master  decided  as  well  as  he  could;  and  then  the  cause  came  before  Lord 
Bosslyn,  upon  further  directions,  who  certainly  seemed  to  think  Lord  Thurlow 
had  gone  a  great  way,  and  either  drove  them  to  a  compromise,  or  refused  to 
go  on  with  the  decree  upon  the  principle  on  which  it  was  made — per  Lord 
Eldon,  in  Boardman  v.  Mostyn,  6  Yes.  470,  in  which  case  his  Lordship  also 
observed,  "  that,  if  it  was  res  integra,  the  soundest  rule  would  be,  that,  if  the 
party  leaves  it  uncertain,  the  agreement  is  not  taken  out  of  the  statute  suffi- 
ciently to  admit  of  its  being  enforced."  See,  also,  Mundy  v.  Jolliffe,  5  My.  & 
Cr.  177,  in  which  case  Lord  Cottenham  says,  "  courts  of  equity  exercise  their 
jurisdiction  in  decreeing  specific  performance  of  verbal  agreements,  where  there 
has  been  part  performance,  for  the  purpose  of  preventing  *the  great  ^  *pQAT 
injustice  which  would  arise  from  permitting  a  party  to  escape  from 
the  engagements  he  has  entered  into,  upon  the  ground  of  the  Statute  of  Frauds, 
after  the  other  party  to  the  contract  has,  upon  the  faith  of  such  engagement, 
expended  his  money,  or  otherwise  acted,  in  execution  of  the  agreement.  Under 
such  circumstances,  the  Court  will  struggle  to  prevent  such  injustice  from 
being  effected ;  and  with  that  object  it  has  at  the  hearing,  when  the  plaintiff 
has  failed  to  establish  the  precise  terms  of  the  agreement,  endeavored  to  col- 
lect, if  it  can,  what  the  terms  of  it  really  were." 

It  must  be  always  borne  in  mind,  ^'  that  part  performance,  to  take  a  case 
out  of , the  Statute  of  Frauds,  always  supposes  a  completed  agreement.  There 
can  be  no  part  performance  where  there  is  no  completed  agreement  in  exist- 
ence. It  must  be  obligatory,  and  what  is  done  must  be  under  the  terms  of 
the  agreement,  and  by  force  of  the  agreement."  Per  Lord  Brougham  in 
Lady  Thynne  v.  Earl  of  Glengall,  2  H.  L.  Cas.  158. 

Although  it  is  clear  that  where  a  parol  contract  is  made  in  consideration  of 
marriage,  the  subsequent  marriage  will  not  be  an  act  of  part  performance  so 
as  to  take  the  case  out  of  the  Statute  of  Frauds,  inasmuch  as  the  statute  ex. 
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pressly  provides  that  a  contract  in  consideration  of  marriage  shall  not  be  bind- 
ing unless  it  be  in  writing.  (Dundas  v.  Butensj  1  Ves.  Jun.  196 ;  Lassence  v. 
Tiernet/,  1  Mac.  &  G-.  651 ;  Warden  v.  Jones,  26  L.  J.  N.  S.,  Ch.  427 ;) 
nevertheless  a  parol  contract  may  be  taken  out  of  the  statute  by  acts  of  part 
performance  independently  of  the  marriage  :  \_Stoddart  v.  Tuck,  5  Maryland, 
18.]  Thus  in  Surcomhe  v.  Plnniger,  3  De  Gr.  M.  &  G.  571,  a  father  previous 
to  the  marriage  of  his  daughter  told  her  intended  husband  that  he  meant  to 
give  certain  leasehold  property  to  them  on  their  marriage.  After  the  mar- 
riage he  gave  up  possession  of  the  property  to  the  husband,  to  whom  he 
directed  the  tenants  to  pay  the  rents,  and  handed  to  the  husband  the  title 
deeds.  The  husband  also  expended  money  upon  the  property.  It  was  held 
by  the  Lords  Justices,  that  there  had  been  sufficient  part  performance  of  the 
parol  contract  to  take  the  case  out  of  the  Statute  of  Frauds.  ''  In  this  case," 
said  Lord  Justice  Turner,  "  there  is  a  part  performance  by  the  delivering  up 
of  possession  to  the  husband — a  fact  which  has  been  always  held  to  change 
the  situations  and  rights  of  the  parties,  and  there  has  been  considerable  ex- 
penditure by  him  on  the  property.  There  is  therefore  here  what  was  wanting 
in  Lassenee  v.  Tierney,  viz.  acts  of  part  performance,  besides  the  marriage. 
The  difficulty  in  these  cases  is,  that  the  Statute  of  Frauds  presents  an  obstacle 
r  *rH71  *^  suing  upon  the  agreement.  But  it  has  been  *held,  in  many  cases, 
that  if  there  be  a  written  agreement  after  marriage  in  pursuance  of  a 
parol  agreement  before  marriage,  this  takes  the  case  out  of  the  statute,  so  does 
also  part  performance. '^     See  also  Taylor  v.  Beech,  1  Ves.  297. 

Although  a  written  contract  cannot  be  varied  by  parol,  a  court  of  equity, 
when  there  have  been  acts  of  part  performance  of  the  parol  variation,  will  de- 
cree a  specific  performance  of  the  contract,  with  the  variation.  Thus,  in  the 
Anonymous  case,  reported  5  Vin.  Ab.  522,  pi.  38,  W.  leased  a  house  to  N. 
for  eleven  years,  and  was  to  allow  £20  to  be  laid  out  in  repairs.  The  agree- 
ment was  reduced  into  writing,  signed  and  sealed  by  both  parties.  N.  re- 
paired the  house,  and,  finding  it  to  take  a  much  greater  sum  than  the  £20, 
told  W.  of  it,  and  that  he  would  nevertheless,  go  on,  and  lay  out  more  money, 
if  he  would  enlarge  the  term  to  twenty-one  years,  or  add  fourteen,  or  as  many 
as  N.  should  think  fit.  W.  replied  that  they  would  not  fall  out  about  that, 
and  afterwards  declared  that  he  would  enlarge  the  term,  without  mentioning 
any  term  in  certain.  The  question  was,  whether  this  new  agreement,  made 
by  parol,  which  varied  from  the  written  agreement,  should  be  carried  into  exe- 
cution, notwithstanding  the  Statute  of  Frauds  ?  The  Master  of  the  Rolls 
said,  that,  before  the  statute,  written  agreements  could  not  be  controlled  by  a 
parol  agreement  contrary  to  it,  or  altering  it ;  but  this  is  a  new  agreement, 
and  the  laying  out  the  money  is  a  performance  on  one  part,  and  ought  to  be 
carried  into  execution  ;  and  built  his  decree  upon  these  cases — first,  where  a 
parol  agreement  was  for  a  building  lease,  and  before  it  was  reduced  into  writ- 
ing the  lessee  began  to  build,  and,  after  differing  on  the  terms  of  the  lease, 
the  lessee  brought  a  bill,  and  the  lessor  insisted  on  the  Statute  of  Frauds  :  the 
Lord  Keeper  dismissed  the  bill,  but  the  plaintiff  was  relieved  in  Dom.  Proc. ; 
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and  the  second  was  a  case  in  Lord  Jefferies'  time,  MS.  Rep.  Mich.,  4  Geo., 
Cane. 

A  contract  will  be  taken  out  of  the  Statute  of  Frauds  where  the  provisions 
of  the  statute  have  not  been  complied  with,  in  consequence  of  the  fraud  of  the 
person  against  whom  a  decree  for  specific  performance  is  sought :  Maxwell  v. 
Montacute,  Prec.  Ch.  526  j  Walker  v.  Walker j  2  Atk.  98  ;  Joynes  v.  Statham, 
3  Atk.  389 ;  Whitchurch  v.  Bevis,  2  Bro.  C  C.  565 ;  and,  therefore,  in  the 
principal  case,  even  had  there  been  no  acts  of  part  performance  of  the  agree- 
ment, if,  as  was  alleged,  the  execution  of  the  lease  had  been  prevented  by  in- 
direct and  unfair  means,  there  might  have  been  sufficient  grounds  for  the 
Court  to  have  decreed  a  specific  performance. 

Lord  North  appears  to  have  thought,  although  he  never  *actually  ^  ^ftQgi 
so  decided,  that,  where  it  was  part  of  the  agreement  that  it  should  be 
put  into  writing,  the  agreement  would  be  taken  out  of  the  Statute  of  Frauds. 
See  Rollis  v.  Whiteing  or  Edwards,  1  Yern.  151,  159 ;  Leak  v  Morrice,  2 
Ch.  Ca.  135.  But  Lord  Thurlow,  in  Whitchurch  v.  Bevis,  where  this  doc- 
trine was  urged  at  the  bar,  said,  "  I  take  that  to  be  a  single  case,  and  to  have 
been  overruled.  If  you  interpose  the  medium  of  fraud,  by  which  the  agree- 
ment is  prevented  from  being  put  into  writing,  I  agree  to  it ;  otherwise,  I 
take  Lord  North's  doctrine,  Vthat  if  it  had  been  laid  in  the  bill  that  it  was 
part  of  the  agreement  that  it  should  be  put  iiito  writing,  it  would  have  done,' 
to  be  a  single  decision,  and  contradicted,  though  not  expressly,  yet  by  the  cur- 
rent of  opinions." 

Where  a  partnership,  or  an  agreement  in  the  nature  of  a  partnership,  exists 
between  two  persons,  and  land  is  acquired  by  the  partnership  as  a  substratum 
for  such  partnership,  the  land  is  in  the  nature  of  the  stock-in-trade  of  the 
partnership ;  and,  the  partnership  being  proved  as  an  independent  fact,  the 
Court,  without  regarding  the  Statute  of  Frauds,  will  inquire  of  what  the  part- 
nership stock  consisted,  whether  it  be  of  land,  or  of  property  of  any  other 
nature  :  Dale  v.  Hamilton,  5  Hare,  369  ;  2  Ph.  266 ;  [1  Am.  Leading  Cases, 
4th  ed. ;]  and  see  Darhy  v.  Barhy,  3  Drew.  495. 

Parol  agreements,  although  there  be  no  act  of  part  performance,  will  be 
taken  out  of  the  Statute  of  Frauds  where  the  person  sought  to  be  bound 
admits  the  contract.  Thus,  where  a  bill  has  been  filed  for  specific  performance 
of  an  agreement,  though  not  in  writing,  nor  so  stated  in  the  bill,  if  the  defen- 
dant, by  his  answer,  admits  the  agreement  stated  in  the  bill,  it  takes  it 
entirely  out  of  the  mischief  the  statute  was  designed  to  obviate )  and,  as  there 
would  be  no  danger  of  perjury,  the  Court  would  decree  it,  and  if  the  defendant 
should  die,  upon  a  bill  of  revivor  against  his  heir,  the  principle  going  throughout, 
and  equally  binding  the  representatives  :  The  Attorney -General  v.  Bay,  1 
Yes.  221 ;  Lacon  v.  Merlins,  3  Atk.  3.  However,  Lord  Bathurst,  in  Eyre  v. 
Popham,  Lofft's  Rep.  808,  809,  thought  otherwise. 

But,  although  a  parol  agreement  is  admitted  by  the  answer,  if  the  defen- 
dant insists  upon  the  Statute  of  Frauds,  it  will  be  a  bar  to  a  decree  for  specific 
performance  :  Moore  v.  Edwards,  4  Yes.  23 ;  Cooth  v.  Jackson,  6  Yes.  12 ; 
Rowe  V.  Teed,  15  Yes.  375;  and  Blagden  v.  Bradhear,  12  Yes.  471,  where 
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Sir  William  Grant,  M.  R.,  observes,  that  it  is  immaterial  what  admissions  are 
made  by  a  defendant  insisting  upon  the  benefit  of  the  statute,  for  he  throws 
it  upon  the  plaintiif  to  show  a  complete  written  agreement ;  and  it  can  no 
r  *6391  ^^^®  ^^  thrown  upon  the  defendant  *to  supply  defects  in  the  agree- 
ment than  to  supply  the  want  of  an  agreement. 

Where,  however,  a  defendant  by  answer  admits  an  agreement,  if  he  means 
to  rely  on  the  fact  of  its  not  being  in  writing  and  signed,  and  so  being  invalid 
by  reason  of  the  Statute  of  Frauds,  he  must  say  so ;  otherwise  he  is  taken  to 
mean  that  the  admitted  agreement  was  a  written  agreement,  good  under  the 
statute,  or  else  that  on  some  other  ground  it  was  binding  on  him  :  (per  Lord 
Cranworth,  C,  in  Ridgway  v.  Wharton,  3  De  Gr.  M.  &  Gr.  689.)  So  in 
Skinner  v.  M'Bouall,  2  De  Gr.  &  Sm.  265,  where  a  defendant  by  his  answer 
alleged  that  no  formal  note  of  the  agreement  charged  by  the  bill  was  made, 
and  denied  that  any  binding  agreement  ever  existed,  but  he  did  not  expressly 
claim  the  benefit  of  the  Statute  of  Frauds,  it  was  held  by  Sir  J.  L.  Knight 
Bruce,  Y.  C,  at  the  hearing,  that  he  was  not  entitled  to  the  benefit  of  the 
statute. 

If  a  defendant  admits  and  submits  to  perform  a  parol  agreement,  he  cannot 
afterwards,  by  an  answer  to  the  bill  when  amended,  insist  upon  the  statute : 
Spurrier  v.  Fitzgerald ,  6  Yes.  548. 

Where  a  bill  does  not  allege  a  sufficient  agreement  within  the  Statute  of 
Frauds,  the  objection  should  be  taken  by  demurrer :  Wood  v.  Midgley,  2  Sm. 
&  G.  115 ;  5  De  G.  Mac.  &  G.  41. 


In  almost  every  State  of  this  Union, 
the  rule  is  well  settled,  that,  in  equity, 
part  performance  takes  a  parol  agree- 
ment out  of  the  operation  of  the  Sta- 
tute of  Frauds  :  see  Parhhurst  v.  Van 
Cortland,  14  Johnson,  15,  31;  Hall 
and  Wife  v.  Hall  et  al,  1  Gill,  883, 
389;  Annan  v.  Merritt,  13  Connec- 
ticut, 479,  491 ;  Eaton  v.  Whitaker^ 
18  Id.  222,  229;  JVewton  v.  Swazey 
et  al.,  8  New  Hampshire,  9, 13 ;  Til- 
ton  V.  Tilton,  9  Id.  386,  389;  Farrar 
V.  Patton,  20  Missouri,  81 ;  Despain 
V.  Carter,  21  Id.  331 ;  The  School 
District  v.  Mectron,  4  Wisconsin,  79, 
Estates  for  years,  are  within  the  prin- 
ciple, as  well  as  those  of  greater  dura- 
tion ;  and  hence,  even  if  a  lease  were 
within  the  clause  of  the  statute  which 


provides  that  agreements  which  can- 
not be  performed  in  a  year,  must  be 
in  writing,  it  would  be  taken  out  of 
it  by  the  entry  of  the  lessee,  and 
the  payment  of  rent ;  Grant  v.  Ram- 
say, 7  Ohio,  N.  S.  157.  In  Ten- 
nessee, however,  part  performance  is 
not  allowed  to  have  the  effect  of  tak- 
ing a  case  out  of  the  statute;  and 
specific  performance  is  never  decreed 
of  a  parol  contract  to  convey;  Patton 
V.  M'  Clure,  Martin  &  Yerger,  333 ; 
Ridley  et  al.  v.  M'JVairy  et  als.,  2 
Humphreys,  174.  In  North  Carolina, 
also,  the  rule  is,  that  although  there 
has  been  part  performance,  as,  pay- 
ment and  delivery  of  possession,  yet, 
if  the  defendant  denies  the  contract, 
and  insists  on  the  statute,  no  relief 
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will  be  afforded  in  chancery ;  if  he 
admits  the  contract  and  insists  on  the 
statute,  the  court  will  order  an  ac- 
count, and  will  decree  compensation 
to  the  plaintiff  for  his  payments,  and 
expenditures  in  improvements ;  Ellis 
V.  Mlis,  1  Devereux,  Equity,  341, 
398;  Alhea  v.  Griffin,  2  Devereux 
&  Battle's  Equity,  9 )  Dunn  v.  Moore, 
3  Iredell's  Equity,  364;  Allen  v. 
Chambers,  4  Id.  125, 130 ;  Plummer 
V.  Owen,  1  Busbee,  Eq. ;  Barnes  v. 
Teague,  1  Jones,  Eq.  277.  In  Mas- 
sachusetts and  Maine,  the  equity 
powers  of  the  courts,  by  statute,  ex- 
tend only  to  the  specific  execution  of 
written  contracts ;  Rev.  St.  of  Mass., 
c.  81,  s.  8  ;  Dwight  v.  Pomeroy  et  al., 
17  Massachusetts,  303,  327 ;  Broohs 
V.  Wheelock,l\  Pickering,  439 ;  Acts 
of  Maine,  1830,  c.  462 ;  Rev.  St.  c. 
96,  s.  10;  Buhier  v.  Bubier,  24  Maine, 
42 ;  and  they  have  no  jurisdiction  to 
decree  specific  performance  of  a  parol 
contract  under  any  circumstances; 
Stearns  v.  Hubbard  et  al.,  8  Glreen- 
leaf,  320;  Wilton  v.  Harwood,  23 
Maine,  131 ;  Jacobs  v.  The  Rail  Road, 
8  Gushing,  223. 

It  is  universally  agreed,  that  the 
ground  upon  which  courts  of  chan- 
cery consider  part  performance  of  a 
parol  agreement  as  creating  an  equity 
to  have  the  agreement,  specifically  exe- 
cuted, notwithstanding  the  statute, 
is,  that  it  would  be  a  fraud  upon  the 
party  if  the  transaction  were  not  com- 
pleted ;  Hamilton  v.  Jones,  3  Grill  & 
Johnson,  127;  Heth's  Ex' or  v.  Woold- 
ridge's  Ex' or,  6  Randolph,  605,  607; 
Carlisle  v.  Fleming  et  al.,  1  Harring- 
ton, 421,  430 ;  Townsend  v.  Houston, 
Id.  532,  540;  Anderson  v.  Chick,  1 
Bailey's  Equity,  118,  124;  Rathbun 
V.  Rathbun,  6  Barbour's  S.  Ct.  99, 
106  ;  Despain  v.  Carter,  21  Missouri, 


331 ;  Gilmore  v.  Johnston,  14  Georgia, 
683 ;  Farrar  v.  Fatten,  20  Missouri, 
81.  Nothing,  therefore,  will  be  deem- 
ed part  performance,  or  held  to  war- 
rant a  decree  for  the  specific  execu- 
tion of  an  oral  contract,  which  does 
not  put  the  party  into  a  situation  which 
is  a  fraud,  hardship,  or  deceit  upon 
him,  unless  the  contract  is  performed; 
Tilton  V.  Tilton,  9  New  Hampshire, 
386,  390;  M'Kee  v.  FhilUps,  9  Watts, 
85,  86;  Allen's  Estate,  1  Watts  & 
Serg.  383,  385;  Crane  v.  Gough,  3 
Maryland,  Chancery,  119;  Hawkins 
V.  Hunt,  14  Illinois,  42.  ^'  The  ground 
of  the  relief  in  chancery,'^  said  Chan- 
cellor Kent,  in  Parhhurst  v.  Yan 
Cortland,  1  Johnson's  Chancery,  274, 
284,  "is  the  fraud  in  permitting  a 
parol  agreement  to  be  partly  executed, 
and  in  leading  on  a  party  to  expend 
money  in  the  melioration  of  the  es- 
tate, and  then  to  withdraw  from  the 
performance  of  the  contract.  The 
courts  of  equity,  in  their  anxiety  to 
guard  the  party  from  the  effects  of 
fraud,  have  been  led  to  some  fluctuat- 
ing decisions  on  this  point  of  part 
performance  ;  but  the  current  of  cases, 
both  ancient  and  modern,  is  pretty 
uniform  and  consistent  with  the  prin- 
ciple I  have  stated,  and  the  tendency 
of  the  latter  cases  is  to  prefer  giving 
the  party  compensation  in  damages, 
instead  of  a  specific  performance. 
Wherever  damages  will  answer  the 
purpose  of  indemnity,  this  alterna- 
tive is  to  be  preferred,  as  it  will  equal- 
ly satisfy  justice,  and  will  be  in  coin- 
cidence with  the  provisions,  and  in 
support  of  the  authority  of  the  sta- 
tute.'^ Moreover,  it  must  be  some 
positive  and  palpable  act,  having  un- 
questionable reference  to  the  agree- 
ment, and  clearly  intended  to  be  in 
execution  of  it;    Hatcher  et  aL  v. 
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Hatcher  et  al.,  1  M'Mullan's  Equity, 
311,  318;  Smith  v.  Smith,  1  Rich- 
ardson's Equity,  130,  133;  Robert- 
son V.  Rohcrtsorij  9  Watts,  32,  42 ; 
Ham  V.  Goodrich,  2  Fogg,  32 ; 
Davis  V.  Moore,  9  Richardson,  215. 
"  It  is  well  settled,  that  if  a  party  sets 
up  part  performance,  to  take  a  parol 
agreement  out  of  the  statute,  he  must 
show  acts  unequivocally  refering  to, 
and  resulting  from,  that  agreement; 
such  as  the  party  would  not  have 
done,  unless  on  account  of  that  very 
agreement,  and  with  a  direct  view  to 
its  performance ;  and  the  agreement 
set  up  must  appear  to  be  the  same 
with  the  one  partly  performed.  There 
must  he  no  equivocation  or  uncer- 
tainty in  the  case.  The  ground  of 
the  interference  of  the  court  is  not 
simply  that  there  is  proof  of  the  ex- 
istence of  a  parol  agreement,  but  that 
there  is  fraud  in  resisting  the  com- 
pletion of  an  agreement  partly  per- 
formed.'' Phillips  V.  Thompson,  1 
Johnson's  Chancery,  131,  149;  An- 
thony V.  Leftwich,  3  Randolph,  238, 
247,  2.11 ;,  Moore  v.  Small,  1  Har- 
ris, 461 ;  Cox  V.  Cox,  2  Casey,  375. 
Acts  which  are  applicable  to  some- 
thing else  than  the  parol  agreement, 
will  not  be  part  performance  of  it : 
if,  for  example,  a  tenant  claiming 
specific  performance  of  a  parol  agree- 
ment to  renew  a  lease,  has  merely 
done  acts  which  it  was  his  duty  to  do 
under  the  old  lease,  they  will  not  be 
sufficient;  Byrne  v.  Romaine,  2  Ed- 
wards, 445,  446. 

There  is  no  doubt  that  the  delivery 
of  possession,  or  the  vendee's  entry 
with  the  vendor's  consent,  and  the 
making  of  valuable  improvements,  will 
be  such  part  performance  as  will  en- 
title the  vendee  to  a  specific  execu- 
tion ;  Parkhurst  v.  Yan  Cortland,  14 


Johnson,  15;  Wetmore  v.  Whites,  2 
Caines'  Cases,  87,  109;  Moreland  v. 
Lemasters,  4  Blackford,  383,  385; 
Byrd  v.  Odem,  9  Alabama,  756,  764; 
Finucane  v.  Kearney  et  al.,  1  Free- 
man, 65,  69 ;  Simmons  v.  Hill  et  al., 
4  Harris  &  M'Henry,  252 ;  Newton  v. 
Swazey  et  al.,  8  New  Hampshire,  9, 
14 ;  Ottenhouse  v.  Burleson,  11  Texas, 
87;  Johnson  v.  31' Cruder,  15  Mis- 
souri, 365;  Despain  v.  Carter,  21 
Id.  331;  Dugan  v.  Colville,  8  Texas, 
126.  In  like  manner,  payment  of 
the  purchase-money,  and  being  let  into 
possession,  are  sufficient ;  Dugan  et  al. 
V.  Gittings  et  al,  3  Gill,  140,  157; 
Thornton  v.  Heirs  of  Henry,  2  Scam- 
mon,  219,  220;  Shirley  v.  Spencer, 
4  Gilman,  583,  600;  Finucane  v. 
Kearney  et  al..  Freeman,  65,  68 ; 
Lessee  ofBillington  v.  Welsh,  5  Biuney, 
129 ;  Haines  v.  Haines,  6  Maryland, 
435.  And,  though,  of  the  foregoing 
cases,  some  connect  the  making  of 
improvements,  and  others  the  pay- 
ment of  the  purchase-money,  with  the 
entry  into  possession,  yet  it  is  certain 
that  neither  of  those  circumstances  is 
necessary ;  and  possession,  though  it 
is  strengthened  by  payment  or  im- 
provements, is,  alone,  sufficient  to  con- 
stitute part  performance.  Delivery  of 
possession,  or  entry  into  possession 
with  consent  of  the  vendor,  under  the 
contract  and  in  pursuance  of  it,  will 
entitle  the  vendee  to  specific  perform- 
ance of  a  parol  contract;  and  the 
reason  is  said  to  be,  that  if  the  con- 
tract were  avoided,  he  would  become 
liable  as  a  trespasser ;  Eaton  v.  Whita- 
her,  18  Connecticut,  222,  229  ;  Tilton 
V.  Tilton,  9  New  Hampshire,  386, 
390 ;  Allen's  Estate,  1  Watts  &  Ser- 
geant, 383,  386;  Pugh  v.  Good,  3  Id. 
56,  61 ;  Johnston  v.  Clancy,  4  Black- 
ford, 94, 98,  ante.  [The  language  held 
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in  Galhreath  v.  Galhreath,  5  Watts, 
146;  Woods  v.  Farmere,  10  Id.  195; 
and  Dougan  v.  Blocker,  12  Harris, 
18,  is  at  variance  with  this  conclusion, 
and  tends  to  show  that  possession  will 
not  remove  the  bar  of  the  statute,  un- 
less attended  or  followed  by  the  pay- 
ment of  the  purchase-money,  or  by  ex- 
penditures on  the  land.  But  as  the 
case  of  the  complainant  was  defective 
in  other  particulars,  in  each  of  these  in- 
stances, the  point  was  not  necessarily 
before  the  court  in  any  of  them,  and  the 
weight  of  authority,  both  in  this  coun- 
try and  in  England,  would  seem  to  be 
in  favor  of  the  proposition,  that  posses- 
sion taken,  under  and  in  pursuance  of 
a  parol  contract,  will  warrant  a  decree 
for  a  specific  performance,  even  when 
the  case  rests  solely  upon  the  contract 
and  the  possession,  and  no  payment 
has  been  made  of  any  portion  of  the 
consideration;  ante;  Jones  v.  Peter- 
man,  3  S.  &  R.  543,  549;  Allen's 
Estate,  1  W.  &  S.  383,  386.] 

But  although  delivery  of  posses- 
sion seems  to  be  sufficient,  in  case 
of  a  sale  for  valuable  consideration, 
a  distinction  exists  in  regard  to  parol 
gifts.  ''To  take  a  parol  contract 
out  of  the  statute,'^  said  the  court, 
in  Stewart  v.  Stewart,  3  Watts, 
253,  255,  ''it  is  necessary  not  only 
that  it  be  partly  performed  by  de- 
livery of  the  possession,  but  that  it 
be  on  a  valuable  consideration  paid  or 
secured  to  be  paid;  or  in  the  case  of 
a  gift,  that  there  be  an  expenditure  of 
money^or  labor  in  consequence  of  it, 
which  comes  to  the  same  thing ;  and 
this  for  the  plain  reason  that  no  equity 
arises  from  the  naked  delivery  of  the 
possession,  and  without  a  specific 
equity  a  chancellor  would  not  interfere 
to  compel  a  conveyance  or  execution 
of  the  contract.'^    Hence,  equity  will 


not  enforce  an  oral  gift  of  land  by  a 
father  to  a  son,  although  attended 
or  followed  by  possession,  unless  valu- 
able improvements  are  made  by  the 
donee,  or  there  are  other  special  cir- 
cumstances which  render  a  specific 
performance  essential  to  the  purposes 
of  justice;  Pinckard  v.  Pinchafd, 
23  Alabama,  649 ;  Eckert  v.  Echert, 
3  Penn.  332;  Echert  v.  Mace,  lb. 
364,  note.  It  is  not  to  avoid  the 
Statute  of  Frauds,  however,  that  a 
consideration  is  necessary :  equity  does 
not  decree  the  execution  of  any  con- 
tract, written  or  oral,  unless  there  be  a 
valuable  consideration,  or  a  meritorious 
consideration  aided  by  an  instrument 
under  seal ;  ante,  324.  It  would,  per- 
haps, have  been  more  accurate  to  say, 
in  Stewart  v.  Stewart,  that,  to,  have 
a  specific  execution  of  a  parol  contract 
enforced,  it  is  necessary  not  only  that 
it  be  partly  performed,  but  that  it  be 
on  valuable  consideration ;  a  valuable 
consideration  being  necessary  to  the 
specific  execution  of  any  contract,  and 
part  performance  being  necessary  to 
obviate  the  Statute  of  Frauds. 

Valuable  improvements  induced  by 
a  parol  contract,  and  in  execution  of  it, 
will,  however,  be  regarded  in  equity  as 
a  valuable  consideration  for  the  pur- 
poses of  a  specific  execution ;  France 
V.  France,  4  Halsted,  Ch.  650.  See 
Syler  v.  Echert,  1  Binney,  378 ; 
Jf'  Clure  V.  J/'  Clure,  1  Barr,  374,  and 
Eckert  v.  Mace,  3  Pen.  &  Watts,  364, 
note.  [The  right  to  enforce  oral  gifts 
was,  however,  questioned  in  3Ioore 
V.  Small,  7  Harris,  461,  469 ;  while 
in  Ridley  v.  M^Nairy,  2  Humph- 
reys, 174;  Forward  v.  Armstead,  12 
Alabama,  124 ;  Evans  v.  Battle,  9  Id. 
398,  and  Pinckard  v.  Pinckard, 
23  Id.  649,  the  court  refused  to 
protect  the   donee,  although  he  had 
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gone  into  possession,  and  made  valu- 
able improvements  on  the  faith  of  the 
gift. 

It  seems,  however,  to  have  been 
forgotten,  that  in  decreeing  the  full 
and  final  performance  of  oral  con- 
tracts, which  have  been  partly  per- 
formed, equity  relies  not  on  the  con- 
tract, which  falls  within  the  statute, 
but  on  the  acts  done  under  it  subse- 
quently, on  the  faith  of  its  terms,  and 
that  this  reason  applies  with  the  same 
force,  when  a  gift  has  led  to  the  ex- 
penditure of  money  or  labor  on  the 
land  given,  and  would,  consequently, 
operate  as  a  fraud  on  the  donee,  unless 
executed  by  a  conveyance.  A  license 
to  enter  upon  or  occupy  land,  is  a 
limited  and  partial  donation  of  an 
easement  or  privilege  in  the  land;  and 
yet  nothing  is  better  settled,  at  least 
in  Pennsylvania,  than  that  a  license 
cannot  be  rescinded  after  it  has  been 
executed ;  Rerick  v.  Kern,  14  S.  &  R. 
267 ;  2  Am.  Lead.  Ca.  776.  The  better 
opinion  would,  therefore,  seem  to  be, 
that  a  parol  gift  of  land  will  be  upheld 
and  enforced  by  decreeing  a  convey- 
ance, whenever  it  has  been  followed 
by  acts  or  expenditures  on  the  part  of 
the  donee,  which  would  render  a  revo- 
cation of  the  gift  unjust  or  inequit- 
able; Si/ler  V.  Echhart,  1  Binney, 
308;  Young  v.  Glendenning ,  6  Watts 
309;  Mahon  v.  Baher,  2  Casey,  519; 
although  equity  will  not  interfere, 
where  the  expenditure  has  been  trivial, 
or  does  not  appear  to  have  been  in- 
duced by  or  founded  upon  the  gift, 
nor  when  it  has  been  compensated  by 
the  past  profits  of  the  land,  or  admits 
of  an  adequate  compensation  from 
other  sources ;  Wack  v.  Sorter ,  2 
Wharton,  387.  ^^  Slight  and  tempo- 
rary erections,"  said  Gibson,  C.  J.,  in 
Glendenning  v.  Wood,  "  for  the  ten- 


ant's own  convenience,  give  no  equity, 
but  an  indefeasible  right  may  grow 
out  of  permanent  improvements/' 

The  cases  of  King  v.  Thompson,  9 
Peters,  204,  and  Runher  v.  Ahell,  8 
B.  Monroe,  566,  tend  to  sustain  the 
same  view  of  the  question,  and  to 
show  that  oral  gifts  may  be  rendered 
irrevocable  in  equity,  by  a  subsequent 
expenditure  on  the  property  given ;  at 
all  events,  when  the  donor  stipulates 
that  the  expenditure  shall  be  made, 
and  thus  renders  it  the  consideration 
or  condition  of  the  gift;  and  the  law 
has  been  so  held  in  a  number  of  in- 
stances by  the  courts  of  Maryland  and 
Pennsylvania;  Burns  v.  Sui^erland, 
7  Barr,  103  ;  Young  v.  Glendenning, 
6  Watts,  509;  Haines  v.  Haines,  4 
Maryland  Ch.  133;  6  Maryland,  435. 
When,  moreover,  the  gift  cannot  be 
specifically  enforced  from  uncertainty 
as  to  the  interest  meant  to  be  con- 
ferred, or  from  any  other  cause,  the 
donee  may  claim  reimbursement  for 
expenditures  made  on  the  faith  of  the 
promise  of  the  donor;  King  v.  Thomp- 
son; and  this  was  somewhat  inconsis- 
tently admitted  in  Evans  v.  Battle,  19 
Alabama,  398,  although  the  possibility 
of  a  valid  oral  gift  was  denied.  But 
it  must  be  remembered,  that  while 
gifts  made  without  writing  will  fall 
directly  within  the  statute,  unless  fol- 
lowed by  expenditures  and  improve- 
ments on  the  land,  proof  of  expendi- 
tures will  be  unavailing  unless  shown 
to  have  been  induced  by  or  made  in 
consequence  of  a  prior  contract  or  do- 
nation; Eckert  v.  Eckert,  3  Penna. 
332 ;  West  v.  Flannigan,  4  Maryland, 
86.  The  gift  must  be  proved  clearly 
and  distinctly,  and  the  proof  that  the 
donee  actually  expended  money  under 
and  on  the  faith  of  it,  be  of  equal 
clearness;  the  possession  and  improve- 
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ment  of  land,  being,  in  themselves, 
wholly  insufficient  to  give  birth  to  an 
equity,  or  take  the  case  out  of  the 
statute ;  Hugus  v.  Walker,  2  Jones, 
173. 

A  parol  license  to  lay  out  a  way  or 
water-course,  or  even  to  erect  a  perma- 
nent structure  on  the  land  of  another, 
falls,  as  already  stated,  within  the 
same  principles  as  a  gift  or  contract, 
and  may  be  specifically  enforced  when- 
ever it  has  been  so  far  acted  upon  or 
executed,  that  irreparable  injury  would 
result  from  its  withdrawal;  Pope  v. 
Hay,  24  Vermont,  560 ;  Swartz  v. 
JSwartz,  4  Barr,  353;  M'llheney  v. 
M'llheney,  4  Watts,  317;  Sheffield  v. 
Collier,  3  Kelly,  82;  Wi/nn  v.  Gar- 
land, 19  Arkansas,  23  j  2  American 
Leading  Cases,  770,  4th  ed.] 

The  possession,  to  amount  to  part 
performance,  must  be  connected  with 
the  contract,  and  must  be  in  conse- 
quence and  in  pursuance  of  it,  and 
intended  to  be  in  execution  of  it; 
Anderson  v.  Chicle,  1  Bailey's  Eq. 
118,  124;  Hood  et  al.  v.  Bowman 
et  al.,  Freeman's  Chancery,  290,  293; 
Robertson  v.  Robertson,  9  Watts,  32, 
42;  Stoddart  v.  TucJc,  5  Maryland, 
184;  4  Maryland  Chancery,  475;  [and 
must,  it  has  been  said,  be  maintained 
after  it  is  taken,  and  down  to  the 
time  at  which  relief  is  sought  in 
equity ;  Doug  an  v.  Blocher,  12 
Harris,   28;    Munsdorf  v.    Howard, 

4  Maryland,  459.  The  possession 
must  be  taken  under,  and  by  virtue 
of  the  contract,  and  not  be  a  mere 
prolongation  of  a  state  of  things  which 
existed  previously;  PoagY.  Sandifer, 

5  Richardson's  Equity,  170 ;  Jones  v. 
Peterman,  3  S.  &  R.  543 ;  Christy 
V.  Barnhart,  2  Harris,  260  ;  Aitkins 
V.  Young,  2  Jones,  15 ;  nor  an  antici- 
pation of  a  right  which  is  yet  to  come, 


and  which,  in  point  of  fact,  is  not  given 
until  a  subsequent  period  ;  Eckert  v. 
Eckert,  3  Penna.  332.  The  entry 
into  possession  must,  therefore,  be 
contemporaneous  with,  or  subsequent 
to,  the  contract,  and  the  prolongation 
of  a  prior  possession  can  seldom,  if 
ever,  be  sufficient ;  Christy  v.  Barn- 
hart)  Aitkins  v.  Young.  Hence,  a 
suit  to  compel  the  execution  of  a  con- 
tract, as  finally  completed,  cannot  be 
sustained  by  proof  of  possession  taken 
when  the  negotiations  were  began ; 
Dougan  v.  Blocher,  12  Harris,  28; 
nor  can  the  continuance  in  possession, 
of  a  tenant  after  the  term,  warrant 
the  specific  performance  of  an  alleged 
agreement,  for  the  renewal  of  the  lease 
or  the  purchase  of  the  reversion ;  Jones 
V.  Peterman  ;  Christy  v.  Barnhart ; 
Westi  V.  Flanagen,  4  Maryland,  36  ; 
Workman  v.  Guthrie,  5  Casey,  495, 
572;  Cole  v.  Potts,  2  Stockton's  Ch. 
67;  except,  perhaps,  where  altera- 
tions and  improvements  of  a  perma- 
nent nature  have  been  made,  with  the 
knowledge  of  ^  the  landlord,  which 
exceed  the  right  given  by  the  lease, 
and  which,  consequently,  tend  to  sub- 
stantiate the  allegation,  that  the  term 
has  been  merged  in  a  new  or  addi- 
tional interest;  Mahon  v.  Baker,  2 
Casey,  519;  although  evidence  of 
this  description  is  obviously  danger- 
ous, and  ought  to  be  scrutinized  with 
the  utmost  care ;  West  v.  Flanigan. 
The  possession,  must,  moreover,  be 
so  far  exclusive,  as  to  show  that  it  is 
the  possession  of  the  purchaser,  and 
not  of  the  vendor,  and  evince  the 
birth  of  a  new  estate,  as  distinguish- 
able from  the  prolongation  of  that 
which  existed  previously ;  Haslet  v. 
Haslet,  6  Watts,  464 ;  Robertson  v. 
Robertson,  9  Id.  32, 41 ;  Frye  v.  Ship- 
ler,  9  Barr,  91.    Hence,  when  the  con- 
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test  is  between  tenants  in  common,  or 
other  parties,  who  would  be  entitled 
to  enter  and  hold  the  land,  if  there 
were  no  contract,  no  decree  can,  as  it 
would  seem,  be  made,  unless  the  pos- 
session is  such  as  not  merely  to  show 
the  existence  of  a  right  on  one  side, 
but  to  imply  that  none  exists  on  the 
other ;  Workman  v.  Guthrie,  5  Casey, 
495,  512;    Galhreath  v.    Galbreathy 

5  Watts,  146.  "  What,  then  ?  it  may 
be  asked,"  said  Woodward,  J.,  in  de- 
livering the  opinion  of  the  court,  in 

Woi'kman  v.  Guthrie,  '^  can  there 
be  no  sale  of  land  by  parol,  among 
tenants  in  common,  where  all  are  in 
possession  ?  Certainly  not ;  because 
the  Statute  of  Frauds  and  Perjuries 
forbids  it,  and  there  cannot  be  such 
part  performances  as  would  take  it  out 
of  the  operation  of  that  wise  and  salu- 
tary rule  of  titles/'  What  is  here 
said  of  tenants  in  common,  in  posses- 
sion, would  seem  equally  true  of  those 
who  are  not;  the  possession  of  each 
being  the  possession  of  all;  and  an 
entry  by  one  having  no  tendency  to 
substantiate  the  existence  of  a  sale  to 
him  by  the  others ;  because  it  might 
equally  be  made,  whether  there  were 
a  sale  or  not.  Exclusive  possession 
is  an  indispensable  ingredient  in  a  suit 
for  the  specific  performance  of  an  oral 
agreement,  for  the  sale  of  land,  and 
the  complainant  must  show,  not  only 
that  he  took  possession,  but  that  he 
took  it  in  pursuance,  and  in  execution 
of  the  agreement;  Gaucher  v.  Mar- 
tin, 9  Watts,  106,  109;  Haslet  v. 
Baslet,  6  Id.  464. 

An  attornment  by  the  tenant,  of 
the  vendor,  with  his  assent,  will,  it 
seems,  be  a  sufficient  change  of  pos- 
session ;  Williams  v.  Landman,  8  W. 

6  S.  60;  Fugh  v.  Good,  3  Id.  56; 
although  it  may  be  rebutted  by  proof 


of  the  subsequent  payment  of  rent  to 
the  vendor,  with  the  assent  of  the  pur- 
chaser ;  Brawdy  v.  Brawdy,  7  Barr, 
157.  Possession  of  one  tract  of  land, 
has  been  held  insufficient  to  take  an- 
other and  distinct  tract  out  of  the  sta- 
tute, when  both  are  sold  separately, 
although  at  the  same  auction ;  Buck- 
master  V.  Harrop,  9  Yesey,  341 ;  Sug- 
den  on  Vendors,  125,  9th  ed. ;  or  even 
when  the  contract  of  sale  is  entire, 
and  extends  to  both ;  Attends  Estate, 
1  W.  &  S.  383 ;  although  the  latter 
point  is  said  to  be  held  the  other  way 
in  England ;  Dock  v.  Hart,  7  W.  & 
S.  172 ;  but  when  the  agreement  was, 
that  a  father  should  purchase  one  tract, 
with  money  belonging  to  his  son,  and 
that  the  son  should  take  another  tract 
belonging  to  the  father,  as  an  equiva- 
lent for  the  first,  the  possession  of  the 
first  tract  by  the  father,  and  the  assess- 
ment of  the  second  in  the  name  of  the 
son,  were  held  to  take  the  contract  out 
of  the  statute,  although  the  son  did 
not  go  into  actual  possession  ;  Lee  v. 
Lee,  9  Barr,  169.  The  case  of  Croker 
V.  Higgins,  7  Conn.  342,  goes  further, 
by  deciding  that  the  execution  of  a 
deed  from  A.  to  B.,  is  sufficient  to 
warrant  a  decree  for  the  specific  per- 
formance of  an  agreement  between  A. 
B.  and  C,  that  if  A.  would  convey  to 
B.,  he  would,  thereupon,  lease  the 
land  so  conveyed  to  C. ;  the  ground 
taken  being,  that  accepting  the  land, 
without  giving  the  lease,  was  a  fraud, 
which  required  the  interposition  of 
equity.  But  a  contract,  that  if  B. 
will  execute  a  deed  to  C,  A.  will 
convey  to  B.,  will  not,  it  has  been 
said,  be  taken  out  of  the  statute,  as 
against  A.,  by  the  execution  of  the 
deed  from  B.  to  C;  Chambers  v. 
Lecompte,  9  Missouri,  575.  There 
can  be  little  doubt  of  the  soundness  of 
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this  decision,  because  to  take  a  contract 
for  the  sale  or  conveyance  of  land,  out 
of  the  statute,  by  performance,  the 
performance  must  be  on  or  about  the 
land  in  question,  and  be  so  far  found- 
ed upon  the  contract,  that  it  would  be 
wrongful  bad  no  contract  been  made. 
Hence,  an  oral  agreement  between  the 
owners  of  two  adjacent  lots,  that  each 
will  build  upon  the  same  line  a  cer- 
tain number  of  feet  back  from  the 
street,  will  not  be  rendered  binding 
by  the  erection  of  a  building  on  one 
of  the  lots,  in  compliance  with  the 
agreement,  because  this  might  obvi- 
ously have  been  done,  had  no  agree- 
ment been  made,  and  consequently 
cannot  show  that  an  agreement  ex- 
ists; Wolfe  V.  Frost,  4  Sandford's 
Chancery,  712.  For  the  same  rea- 
son, improvements  by  a  tenant  will  be 
referred  to  the  right  which  he  un- 
doubtedly has,  under  the  lease,  and 
not  to  that  which  he  attempts  to  set 
up,  as  a  purchaser;  West  v.  Flani- 
gan,  4  Maryland,  36 ;  unless  suffici- 
ent evidence  is  adduced  to  shift  the 
burden  of  proof,  and  raise  a  pre- 
sumption of  an  opposite  nature ;  while 
it  would  seem  very  doubtful,  whether 
the  possession  of  a  railroad  company, 
who  are  authorized  by  their  charter  to 
enter  on  land,  will  suffice  to  give  effect 
to  a  private  oral  agreement,  between 
them  and  the  owner ;  Jacobs  v.  The 
Railroad  J  8  Gushing,  223. 

In  like  manner,  possession  under 
a  father,  or  other  near  relative,  who 
stands  in  loco  parentis,  has  been  held 
insufficient  to  take  a  contract  out 
of  the  statute,  although  attended  by 
the  erection  of  valuable  improve- 
ments, because  the  relation  between 
the  parties  tends  to  rebut  the  presump- 
tion, which  would  have  arisen,  had  the 
parties  been  strangers;  Poorman  v. 
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Kilgore,  2  Casey,  365 ;  Cox  v.  Cox, 
lb.  375;  31' dure  v.  Johnston,  1  Id. 
306 ;  and  the  case  of  Ham  v.  Good- 
rich, 33  New  Hampshire,  32,  may  be 
cited  in  support  of  the  same  view  of 
the  question.]  If  the  party's  pos- 
session has  no  relation  to  the  agree- 
ment, but  is  on  a  distinct  title,  it  will 
not  be  part  performance;  Smith  v. 
Smith,  1  Richardson's  Equity,  130, 
133,  136  :  indeed,  if  it  can,  fairly  and 
reasonably,  be  accounted  for,  without 
supposing  that  there  was  a  gift  or 
an  agreement  to  sell,  such  mere  posses- 
sion will  not  be  a  sufficient  perform- 
ance; German  v.  Machin,  6  Paige, 
289,  293;  Poorman  v.  Kilgore;  Cox 
V. ,  Cox. 

The  contract  must  be  proved  as  it  has 
been  laid,  and  the  possession  and  other 
acts  of  performance  must  pursue  and 
substantiate  the  contract  proved  ;  The 
Chesapeake  and  Ohio  Canal  \.  Young, 
3  Maryland,  480;  Munsdorfy.  How- 
ard, 4  Id.  459 ;  Bam  v.  Goodrich,  33 
New  Hampshire,  32  ;  so  that  the  alle- 
gata and  probata,  may  together  make 
a  consistent  whole,  and  render  it  ap- 
parent that  the  alleged  agreement  be- 
tween the  parties,  has  been  substantiat- 
ed and  executed  by  their  acts.  The 
possession  must  clearly  appear  to  have 
been  taken  by  the  known  permission 
of  the  vendor;  and  if  it  be  against  or 
without  his  permission,  it  will  not  be 
availing:  but  an  entry,  and  a  con- 
tinuance in  possession  with  the  know- 
ledge and  acquiescence  of  the  vendor, 
would  reasonably  be  evidence  of  his 
consent;  Lordy.  Underdunck,!  Sand- 
ford,  46,  48;  Jervis  v.  Smith  and 
others,  Hoffman,  470,  475 ;  Thomp- 
son V.  Scott  and  BosticJc,  1  M^Cord's 
Chancery,  32,  39.  If  possession  be 
taken  and  continued  under  the  con- 
tract, and  in  consequence  of  it,  and 
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with  the  vendor's   assent,  it  will  be 
sufficient  part  performance,  though  it 
be  not  in  pursuance  of  a  provision  in 
the  contract;  it  is  enough,  that  the 
possession  is  an  act  which  could  not 
be  done  with  any  other  view  than  that 
of  performing  the  agreement ;  Harris 
V.   Knickerhacherj  5  Wendell,   638, 
644 ;   Smith  v.  Underdunch^  1  Sand-/ 
ford,  579,  582.     In  Pennsylvania,  it 
has  been  decided,  that  it  is  necessary 
the  possession  should  be  delivered  in 
the  lifetime  of  the  vendor ;   Sage  v. 
M' Quire,  4  Watts  &  Serg.  228,  229. 
[It  may,  perhaps,  therefore,  be  laid 
down  as  a  general  principle,  that  to  take 
a  contract  out  of  the  statute,  on  the 
ground  that  it  has  been  acted  upon,  the 
contract  must  be  evinced  and  substan- 
tiated by  the  act,  and  the  act  appear  to 
have  been  done  in  pursuance  of  the 
contract ;   Stoddart  v.  Tuch,  5  Mary- 
land, 18 )  Mumsdorf  v.  Howard,  4 
Id.  459;    Gough  v.   Cram,  3  Mary- 
land Chancery,  132 ;  Duval  v.  Myers, 
2  Id.  401.     In  Johnson  v.  Huhhell,  2 
Stockton's   Chancery,  332,  however, 
the  chancellor  seems  to  have  been  of 
opinion,   that  an  otal  promise  by  a 
father  to  a  son,  in  the  presence  of  a 
daughter,  to  devise  land  to  the  son, 
in    consideration    of    an    immediate 
conveyance,  by  the  latter,   of  other 
land  to  the  daughter,  might  be  taken 
out  of  the  statute,  with  regard  to  the 
land  to  be  devised,  by  the  execution 
of  the  conveyance ;  although  it  is  dif- 
ficult to  understand  why  payment  in 
land,  should  give  a  higher  or  better 
equity  than  payment  in  money,  which 
is  admitted  on  all  hands  not  to  war- 
rant  a   specific    performance;    ante. 
And  in  Rhodes  v.  Rhodes,  3  Sand- 
ford's  Chancery,  279,  an  agreement 
between  two  brothers,  that  one  should 


maintain  and  take  care  of  the  other, 
who  was  epileptic,  till  he  died,  in  con- 
sideration of  receiving  a  conveyance 
of  all  his  property,  was  specifically  en- 
forced, on  proof  that  the  epileptic  had 
been  faithfully  nursed  and  maintained, 
while  he  lived,  although  no  entry  had 
been  made,  nor  any  act  of  part  per- 
formance done  on  the  land  to  be  con- 
veyed; but  the  hardship  of  the  case 
may  have  influenced  the  judgment  of 
the  vice-chancellor,  and  the  decision 
is  anomalous,  if  not  questionable. 
Some  doubt  may  also  be  entertained, 
as  to  the  soundness  of  the  decree  in 
Gough  V.  Crane,  3  Maryland  Chan- 
cery, 119 ;  4  Maryland,  316 ;  where 
the  delivery  to  an  intended  husband, 
of  bonds  and  notes  belonging  to  the 
wife,  was  held  to  take  an  oral  agree- 
ment, that  they  should  be  his  abso- 
lutely, out  of  the  statute,  although  he 
would,  obviously,  have  been  entitled  to 
the  custody  of  his  wife's  choses  in  ac- 
tion, had  no  contract  been  made,  by 
virtue  of  his  marital  interest  and  au- 
thority. There  is,  however,  no  reason 
to  doubt,  that  a  tripartite  agreement  be- 
tween A.,  B.  and  C,  that  if  C.  will  pur- 
chase an  estate  from  B.,  which  has  been 
mortgaged  to  A.,  and  apply  the  pur- 
chase-money in  part  payment  of  the 
mortgage,  the  land  shall  be  released  as 
soon  as  the  payment  is  made,  will  be 
specifically  enforced  against  A.,  on 
proof  that  C.  went  into  possession 
under  the  agreement,  and  that  the  pur- 
chase-money was  paid,  as  stipulated, 
to  A.,  because  the  payment  and  pos- 
session together,  show  that  A.  is 
party  to  the  contract,  although  each 
might  be  insufficient,  if  taken  sepa- 
rately ;  Malins  v.  Brown,  4  Comstock, 
403.] 

Where  the  contract  is  entire  and 
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indivisible,  though  relating  to  differ- 
ent parcels  of  land,  the  taking  posses- 
sion of  one  parcel,  has  been  held  in 
New  York  to  be  a  sufficient  perform- 
ance of  the  whole ;  Smith  v.  Under- 
dunch,  1  Sandford,  579,  581 ;  and  this 
appears  to  be  the  more  correct  view ; 
but  in  Pennsylvania,  the  point  has 
been  differently  decided,  and  such 
part  possession  held  insufficient  as  to 
the  whole;  Allen's  Estate^  1  Watts  & 
Sergeant,  384, 389 :  see  Pugh  v.  Good, 
3  Id.  56,  61 :  and  it  would  seem  also 
to  be  inoperative  as  to  the  part,  for 
want  of  an  antecedent  contract  to 
which  it  could  be  applicable,  the  origi- 
nal contract  being  entire;  see  M'  Clure 
V.  M' Clure,  1  Barr,  374,  379.  Some 
of  the  Pennsylvania  cases  declare  that 
the  possession  must  be  definite  in  its 
limits,  exclusive  and  notorious ;  Has- 
let V.  ffasletj  6  Watts,  464 ;  Fri/er  v. 
JShepler,  7  Barr,  91,  93 ;  Brawdy  v. 
^^awdij,  lb.  157,  161. 

But  though  entry  into  possession 
with  the  vendor's  consent,  by  a  pur- 
chaser who  was  previously  not  in  pos- 
session, is  a  part  performance,  yet  con- 
tinuance in  possession  by  a  tenant  who 
was  in  possession  of  the  premises  at 
the  time  of  the  contract,  will  not  be 
considered  as  part  performance;  John- 
ston V.  Glancy,  4  Blackford,  94,  99  ; 
Anthony  v.  Leftwitch,  3  Randolph, 
238,  256;  Hatcher  et  al.  v.  Hatcher 
et  al,  1  M'Mullan's  Equity,  311, 318. 
See  also.  Smith  v.  Smith,  1  Richard- 
son's Equity,  130 ;  and  Brawdy  v. 
Brawdyj  7  Barr,  157,  161. 

Possession  taken  by  the  vendee's 
lessee,  is  the  vendee's  possession,  and 
will  be  part  performance;  Pugh  v. 
Good,  3  Watts  &  Sergeant,  56,  63 ; 
and  if  the  land  is  in  the  possession  of 
a  tenant  at  the  time  of  the  sale,  and 
the  vendor  agrees  that  the  rent  should 


be  paid  to  the  vendee,  and  the  tenant 
attorns  to  the  vendee,  this  is  sufficient 
delivery  of  possession,  according  to 
Williams  v.  Landman,  8  Watts  & 
Sergeant,  56,  60. 

It  is  fully  settled  at  the  present 
day,  that  payment  of  the  purchase- 
money  is  not  of  itself  sufficient  to 
withdraw  a  parol  agreement  from  the 
operation  of  the  statute,  because  the 
money  may  be  recovered  back  at  law ; 
Smith  V.  Smith,  1  Richardson's  Eq. 
130,  132,  135;  Eaton  v.  Whitaker, 
18  Connecticut,  222,  229;  Finucane 
V.  Kearney  et  al,,  1  Freeman's  Chan- 
cery, 65,  68 ;  Hood  v.  Bowman  et  al., 
lb.  290,  294;  M'Kee  v.  Phillips,  9 
Watts,  85,  86;  Parker  v.  Wells,  6 
Wharton,  153,  161 ;  Allen's  Estate,  1 
Watts  &  Sergeant,  383,  389 ;  Ranhin 
V.  Simpson,  7  Harris,  471 ;  Parke  v. 
Dwight,  20  Missouri,  85;  Ham  v. 
Goodrich,  33  New  Hampshire,  32, 
39  ;  Black  v.  Black,  15  Georgia,  445. 
Formerly,  however,  the  opinion  was, 
that  payment  of  the  whole,  or  a  sub- 
stantial part  of  the  purchase-money, 
would  be  a  part  performance  in  equity ; 
Witmore  v.  White,  2  Caines'  Cases, 
87,  109 ;  and  that  was  adhered  to  by 
Johns,  C,  in  Townsend  v.  Houston,  1 
Harrington,  532,  541. 

If  the  consideration  of  the  sale  be 
not  money,  but  labor  and  services, 
it  may  depend  upon  circumstances 
whether  the  execution  of  the  contract 
by  the  vendee  would  be  a  sufficient 
part  performance  to  take  the  case  out 
of  the  statute.  If  the  labor  and  ser- 
vices can  be  estimated  and  compen- 
sated in  money,  so  as  to  make  the 
vendee  whole,  by  damages,  they  would 
not  be  ;  but  where  the  circumstances 
are  of  such  a  peculiar  character  that 
it  is  impossible  to  estimate  their  value 
by  any  pecuniary  standard,  and  it  is 
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obvious  that  they  were  not  intended 
to  be  measured  by  such  a  standard,  it 
would  be  impracticable  to  restore  the 
party  to  the  situation  he  was  in  before, 
or  to  give  him  a  compensation  in 
damages;  and  the  case  comes  within 
the  rule  which  applies  where  posses- 
sion has  been  taken  or  money  been 
laid  out  in  improvements ;  Rhodes  v. 
Rhodes,  3  Sandford,  279,  284.  The 
Pennsylvania  cases,  however,  declare 
that  nothing  but  delivery  of  possession 
will  entitle  the  party  to  a  specific  exe- 
cution :  Peifer  v.  Landis,  1  Watts, 
S92 ;  M'Kee  v.  Phillips,  9  Id.  85,  86 ; 
[while  it  was  intimated  in  Moore  v. 
Small,  7  Harris,  461,  466,  and  Dou- 
gan  v.  Blocher,  12  Id.  28,  that  the 
rule  ought  to  be  still  further  narrowed, 
and  a  specific  performance  refused 
unless  the  possession  is  taken  under 
circumstances,  which  preclude  the  pos- 
sibility of  compensation  in  money,  and 
would  render  it  inequitable  and  un- 
just, not  to  enforce  the  contract  speci- 
fically. However  this  may  be,  it  would 
seem  well  settled  that  possession  is 
essential,  and  that  an  actual  or  con- 
structive surrender  of  possession,  as 
by  taking  a  lease  from  the  vendor  or 
attorning  to  him  as  a  tenant,  will  pre- 
clude the  right  to  a  specific  perform- 
ance of  an  oral  agreement,  by  putting 
an  end  to  the  only  ground  on  which 
it  rests ;  7  Barr,  157.] 

Delivering  an  abstract  of  the  title, 
or  giving  instructions  to  prepare  a 
deed,  will  not  take  a  case  out  of  the 
statute,  though  they  may  aid  the 
evidence  of  an  agreement ;  Smith  v. 
Smith,  1  Richardson's  Equity,  130, 
138. 

An  agreement  to  sign  a  written  in- 
strument, which  the  party  was  pre- 
vented by  death  from  doing,  was  held 
to  be  sufficient  to  entitle  to  authorize 


a  specific  performance  in  Finucane  v. 
Kearney  et  al.,  1  Freeman,  65,  69. 
*'  An  acknowledged  exception  to  the 
statute,"  said  the  chancellor,  in  that 
case,  "  is  where  the  agreement  is  in- 
tended to  be  reduced  to  writing  ac- 
cording to  the  statute,  but  is  prevented 
by  the  fraud  of  one  of  the  parties. 
And  so  I  apprehend  the  rule  would 
be,  where,  as  in  this  case,  the  contract 
was  written  out,  and  one  of  the  par- 
ties promised  to  sign  it,  but  was  pre- 
vented by  inevitable  accident.  It  is  the 
peculiar  province  of  courts  of  equity  to 
relieve  against  accidents  as  well  as 
fraud.''  And  it  may  be  laid  down  as  a 
general  principle,  that  whenever  the 
title  to  land  has  been  acquired  by  an  ac- 
tual or  constructive  fraud,  equity  will 
regard  the  case  as  falling  without  the 
provisions  of  a  statute  meant  to  sup- 
press and  not  to  encourage  or  protect 
covin,  and  give  relief  to  the  injured 
party,  even  when  the  fraud  is  proved 
by  oral  testimony,  and  without  the  aid 
of  written  evidence;  2  Story's  Equity, 
57,  68 ;  Willinh  v.  Vanderveer,  1  Bar- 
bour, 599 ;  Miller  v.  Gotten,  5  Georgia, 
346;  Shields  y.  TVammeZ^,  19  Arkan- 
sas, 51 ;  Trapnell  v.  Brown,  lb.  39 ; 
ante,  221,  274 ;  post,  vol.  2,  note  to 
Woollam  V.  Hearn. 

To  render  the  delivery  of  possession 
effective,  there  must  be  an  antecedent 
contract  of  which  it  is  the  partial  or 
entire  execution :  Eckert  and  others  v. 
Eckert  and  others,  3  Penrose  &  Watts, 
332,  357;  and  part  performance  will 
not  take  a  parol  agreement  out  of  the 
statute,  unless  the  terms  of  the  agree- 
ment distinctly  appear,  or  are  made 
out  to  the  satisfaction  of  the  court ;  if 
the  contract  be  vague  or  uncertain,  or 
if  the  evidence  of  it  be  unsatisfactory, 
a  court  of  equity  will  not  exercise  its 
extraordinary  jurisdiction  to  enforce 
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it,  but  will  leave  the  party  to  his  legal 
remedy :  Parhhurst  v.  Van  Cortland, 

1  Johnson's  Chancery,  274,  284; 
German  v.  Machin,  6  Paige,  288, 
292;  Anthony  v.  Leftwich,  3  Ran- 
dolph, 238,246;  ColsouY.  Thompson, 

2  Wheaton,  336,  341;  Miller  and 
others  v.  Gotten  and  others,  5  Georgia, 
341, 351 ;  Wallace  v.  Brown,  2  Stock- 
ton's Chancery,  308,  311;  Stoddart 
V.  Tuck,  5  Maryland,  18 ;  The  Church 
of  the  Advent  v.  Farrow,  7  Richard- 
son's Eq.  73,  78 ;  Allen  v.  Chambers, 
4  Iredell's  Eq.  125,  128;  Thomson  v. 
Scott  and  Bostich,  1  M^Cord's  Chan- 
cery, 32,  38,  39 ;  Massey  v.  Mllvain 
and  others,  2  Hill's  Chancery,  421, 
426 ;  Hatcher  et  al.  v.  Hatcher  et  al., 
1  M^Mullan's  Equity,  311,  315; 
Newton  v.  Swazey  et  al.,  8  New 
Hampshire,  9,  13;  Tilton  v.  Tilton, 
9  Id.  386,  391 ;  Carlisle  v.  Fleming 
et  al.,  1  Harrington,  421,  431;  Town- 
send  V.  Houston,  lb.  532,  545 ;  Sage 
V.  MGuire,  4  Watts  &  Sergeant,  228, 
229 ;  Charnley  v.  Hanshury,  1  Harris, 
16,  21;  Moore  v.  Small,  7  Harris, 
461,  470;  Ranhin  v.  Simpson,  7  Id. 
471;  M'Curd  v.  Johnston,  1  Casey, 
306 ;  Printup  v.  Mitchell,  7  G-eorgia, 
558;  Cox  v.  Cox,  2  Casey,  375. 
[Thus,  in  Cox  v.  Cox,  the  court  held 
that  the  plaintijff  must  state  his  case 
as  he  means  to  prove  it,  and  then 
prove  it  as  it  has  been  stated;  and  will 
not  be  allowed  to  allege  or  prove  dif- 
ferent or  inconsistent  contracts  and 
stipulations,  and  then  leave  the  court 
to  decide  which  of  the  agreements 
thus  proved  is  the  true  one.  The  ox- 
tent  and  boundaries  of  the  land,  must 
also  be  clearly  made  out;  Robertson  v. 
Robertson,  9  Watts,  32,  42 ;  Woods  v. 
Farmare,  10  Id.  195,  205,  207; 
Moore  v.  Small,  7  Harris,  461,  470. 
It  is  enough,  however,  that  the  court 


can  ascertain  the  terms  with  reason- 
able certainty,  from  the  whole  evi- 
dence; Rhodes  v.  Rhodes,  3  Sandford, 
279,281;  Par^Awrs^v.  Van  Cortland, 
14  Johnson,  15,  37 ;  Burns  v.  Souther- 
land,  7  Barr,  103,  106.] 

In  answer  to  a  bill  for  specific  per- 
formance of  a  written  agreement,  a 
defendant  may  prove  by  parol  evi- 
dence, that  the  written  instrument 
sought  to  be  enforced  against  him, 
does  not  truly  express  the  agreement 
or  the  whole  of  it,  but  through  fraud, 
surprise  or  accident,  varies  from  the 
intention  or  understanding  of  the  par- 
ties ;  Best  V.  Stow,  2  Sandford,  298, 
300;  Dwight  v.  Pomeroy  et  al.,  17 
Massachusetts,  303,  328  ;  Broohs  v. 
WheelocJc,  11  Pickering,  439,  440. 
Ordinarily,  a  complainant  cannot, 
even  in  case  of  part  performance,  re- 
sort to  parol  proof,  in  explanation  of, 
or  addition  to,  or  as  a  substitute  for, 
an  existing  written  agreement;  be- 
cause a  written  agreement  is  generally 
taken  to  contain  the  contract  of  the 
parties,  and  because  a  contract  cannot 
rest  partly  in  writing  and  partly  in 
parol.  See  Parhhurst  v.  Van  Cort- 
land, 1  Johnson's  Chancery,  274, 
283;  Heth's  ExW  v.  Wooldridge's 
Ex'r,  6  Randolph,  605,  610;  Kay 
and  Cassey  v.  Curd,  &c.,  6  B.  Mon- 
roe, 100,  103;  see  also  Dwight  v. 
Pomeroy  et  al.,  and  Broohs  v.  Wheel- 
och.  But  fraud  and  mistake  suspend 
the  application  of  this  rule  in  equity. 
Where  a  written  agreement  is  ac- 
companied by  other  stipulations  in 
parol,  under  circumstances  which 
would  make  the  insisting  on  the  writ- 
ten matter  alone,  a  fraud,  a  complain- 
ant may  claim  the  benefit  of  the  parol 
matter  in  connection  with  the  written, 
and  the  court  will,  under  such  cir- 
cumstances, disregard  the  writing  as 
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containing  the  contract,  and  treat 
the  whole  transaction  as  a  verbal 
contract ;  and  then,  if  there  has  been 
a  part  performance,  it  may,  upon 
that  basis,  receive  parol  proof  of  the 
whole  agreement,  independently  of 
the  writing  or  in  connection  with  it, 
in  order  to  make  out  the  contract. 
Pliyfe  V.  Wardell^  2  Edwards,  47, 
50,  51 ;  Parkhurst  v.  Van  Cortland^ 
14  Johnson,  15 :  see  Doclz  v.  Hart^ 
7  Watts  &  Sergeant,  172;  and  Coles 
V.  Bowne,  10  Paige,  527,  535.  Mis- 
take, clearly  made  out,  will  have  the 
same  effect  as  fraud,  in  laying  a  ground 
for  departing  from  the  written  agree- 
ment; Tilton  V.  Tilton,  9  New  Hamp- 
shire, 386,  392;  PUlpot  v.  Elliott^ 
4  Maryland  Chancery,  83 :  see  post, 
vol.  2,  note  to  Woollam  v.  Hearn. 
[Parol  evidence  may,  moreover,  always 
be  given  for  the  purpose  of  applying 
the  contract  to  its  subject-matter,  and 
showing  what  the  language  used  to 
designate  the  specific  property  sold  re- 
ferred to,  by  showing  what  was  its 
habitual  signification  in  the  mouths  of 
the  parties,  and  of  others  who  were  ac- 
quainted with  the  locality;  Gerrish 
V.  Towne,  8  Gray,  82. 

The  weight  of  authority  would  seem 
to  be,  that  a  subsequent  oral  agree- 
ment, to  vary  a  written  contract  for 
the  sale  or  transfer  of  an  estate  in 
land,  is  as  much  within  the  provi- 
sions of  the  Statute  of  Frauds,  as  if 
it  had  been  made  in  the  first  instance ; 
and  consequently  cannot  be  made  the 
ground  of  a  decree  in  equity,  unless 
it  has  been  so  far  executed  or  acted 
upon,  as  to  come  within  the  principles 
on  which  equity  decrees  the  perform- 
ance of  oral  agreements ;  Sugden  on 
Vendors,  146,  151,  9th  ed. ;  Espy  v. 
Anderson,  2  Harris,  308;  M'-Corhle 
V.  Brawny  9  Smedes  &  Marshall,  167 ; 


post,  vol.  2,  note  to  Woollam  v.  Hearn, 
It  has,  accordingly,  been  held,  that 
where  the  original  agreement  has  been 
reduced  to  writing,  the  complainant 
cannot  introduce  proof  of  subsequent 
unwritten  modifications,  unless  he  can 
show  acts  of  part  performance,  refer- 
able solely  to  the  charge  thus  made, 
and  which  would  not  have  been  done 
under  the  original  agreement;  Sug- 
den on  Vendors,  151 ;  Espy  v.  Ander- 
son; M^Corlde  v.  Brown;  Stevens  v. 
Cooper,  1  Johnson's  Chancery,  425, 
430;  Price  v.  Dyer,  17  Vesey,  356- 
364.  The  defendant  is,  however,  in 
this,  as  in  most  other  cases,  entitled 
to  rebut  the  complainant's  equity,  by 
anything  which  shows  that  its  exer- 
cise would  be  inequitable ;  Worhman 
V.  Guthrie,  5  Casey,  495,  570.  He 
may,  therefore,  unquestionably  prove, 
that  particular  parts  of  the  contract 
have  been  varied,  or  that  a  rescission 
has  taken  place  of  the  whole,  on  the 
faith  of  which  he  has  acted,  and  may 
in  this  way  prevent  a  decree  for  the 
specific  performance  of  the  agreement 
as  it  stood  at  the  first  instance ;  Legal 
V.  Miller,  2  Vesey,  299;  Boyce  v. 
M'  Cullough,  3  W.  &.  S.  429;  M'  Corhle 
V.  Brown;  even,  as  it  would  seem, 
when  the  acts  thus  done  are  not, 
strictly  speaking,  acts  of  part  per- 
formance. 

But  as  this  course  of  decision  pro- 
ceeds strictly  on  the  injustice  of  per- 
mitting the  complainant  to  retract  a 
promise  or  engagement,  on  the  faith 
of  which  the  defendant  has  acted,  and 
which  cannot  be  withdrawn  without 
injury  to  the  defendant,  it  is  only  ap- 
plicable in  those  cases  where  some 
injury  would  be  inflicted  by  enforcing 
the  contract  as  originally  framed,  and 
will  be  wholly  inapplicable  when  the 
situation  of  the  parties  remains  un- 
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changed,  and  nothing  has  been  done 
on  the  faith  of  the  proposed  altera- 
tion ;  Price  v.  Dyer,  17  Vesey,  356, 
864.  It  has,  however,  been  said,  that 
the  defendant  may  resist  a  suit  for  a 
specific  perrormance,  by  proving  that 
the  contract  has  been  absolutely  waiv- 
ed, or  abandoned,  by  the  plaintiff, 
without  going  further,  or  adducing 
evidence  to  show  that  he  has  acted 
upon  the  waiver,  or  that  he  will  sus- 
tain any  injury  by  its  withdrawal; 
Botsford  V.  Burr,  2  Johnson's  Chan- 
cery, 576;  Price  v.  Dyer ;  Boyce  v. 
Jf'  CullougJi ;  Raffensberger  v.  Culli- 
son,  4  Casey,  427;  Workman  v. 
Guthrie,  5  Id.  495,  509.  But  the 
truth  of  this  proposition  is  questioned 
by  Mr.  Sugden,  (Sugden  on  Vendors, 
151,  9th  ed.,)  and  would  seem  some- 
what doubtful,  unless,  perhaps,  in  those 
cases  when  lapse  of  time  has  destroy- 
ed the  right  to  enforce  the  contract  at 
law,  and  weakened  the  position  of  the 
complainant  in  equity.  All  that  the 
cases  of  Boyce  v.  31'  Culhugh,  Work- 
m.an  v.  Guthrie,  and  Raffensherg  v. 
Cullison,  actually  establish,  is  the  plain 
proposition,  that  when  a  subsequent 
purchaser  buys  on  the  faith  of  a  waiver 
or  relinquishment,  by  the  first,  the 
latter  will  be  estopped  from  contest- 
ing rights  which  he  himself  has  sanc- 
tioned. And  it  would  seem,  that 
even  if  the  contract  can  be  annulled 
while  still  merely  executory,  and  the 
right  to  enforce  it  specifically  defeated 
by  an  oral  waiver  or  recession,  this 
result  will  not  follow  after  it  has 
been  executed  by  the  payment  of  the 
purchase-money,  attended  or  followed 
by  a  delivery  of  possession,  which  con- 
fers an  equitable  estate  on  the  pur- 
chaser, and  entitles  him  to  the  protec- 
tion of  the  Statute  of  Frauds;  Goucher 
V.  Martin,  9  Watts,  106,  111. 


It  would  also  appear,  that  the  com- 
plainant and  respondent,  in  a  bill  filed 
for  a  specific  performance,  ought  to  be 
so  far  upon  the  same  footing,  as  to  pre- 
clude the  respondent  from  setting  up 
any  act  or  default,  caused  or  sanction- 
ed by  his  own  acts  or  declarations,  as 
a  bar  to  the  equity  of  the  bill.  The 
distinction  is  plain,  between  an  agree- 
ment to  vary  or  abandon  the  rights 
given  by  a  writing,  intended  to  be 
mutually  binding  and  insusceptible 
of  being  recalled ;  and  a  dispensation, 
or  waiver^  which,  although  revocable 
in  its  own  nature,  may  yet  be  a  good 
excuse  or  justification,  while  it  en- 
dures ;  the  one  being  a  mere  license, 
and  therefore  capable  of  being  confer- 
red orally,  even  when  land  is  in  ques- 
tion, the  other,  an  actual  variation  of 
the  contract,  and  consequently  with- 
in the  Statute  of  Frauds ;  Pierrepoint 
V.  Bernard,  5  Barbour,  364 ;  2  Sel- 
den,  279;  2  American  Lead.  Cases, 
735,  4tli  ed.  This  distinction  is 
one  of  considerable  importance,  and 
may,  perhaps,  serve  to  reconcile  the 
authorities  with  each  other,  and  with 
the  provisions  of  the  statute;  ante. 
See  post,  vol.  2,  note  to  Woollam  v. 
Hearn. 

Contracts  in  consideration  of  mar- 
riage, may,  like  other  contracts  within 
the  Statute  of  Frauds,  be  taken  out  of  it 
by  a  part  performance,  which  renders 
it  inequitable  not  to  execute  the  whole. 
The  law  was  so  held  in  Duval  v.  Get- 
ting, 3  Grill,  138,  with  reference  to  an 
oral  gift  of  land  to  a  daughter,  in  view 
of  her  approaching  marriage,  followed 
by  possession  on  her  part,  and  that  of 
her  husband ;  and  the  same  rule  was 
applied  by  the  Court  of  Appeals,  in 
Gough  V.  Crane,  3  Maryland  Chan- 
cery, 119;  4  Maryland,  311,  over- 
ruling the  decision  of  the  court  below ; 
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and  an  oral  agreement  between  a  wo- 
man and  her  intended  husband,  that 
he  should  be  entitled  to  her  choses  in 
action,  absolutely,  in  consideration  of 
a  yearly  allowance  for  pin-money,  en- 
forced against  the  representatives  of 
the  wife,  after  her  death,  on  proof 
that  the  husband  had  taken  possession 
of  the  bonds  at  the  marriage,  and  paid 
the  pin-money  subsequently,  although 
it  may  be  thought,  that  a  possession  to 
which  the  husband  would  have  been 
equally  entitled,  had  no  contract  ex- 
isted, could  not  serve  to  evince  the  ex- 
istence of  the  contract. 

An  agreement  for  an  exchange  of 
lands,  followed  by  an  entry  into  pos- 
session, and  acts  of  ownership  done 
on  the  faith  of  the  agreement,  will  be 
specifically  enforced;  Reynolds  v. 
Hewitt,  3  Casey,  176;  Parrill  v. 
M^Kinley,  9  Grattan,  1 ;  Johnston  v. 
Johnston,  6  Watts,  870;  3Iills  v. 
Mills,  8  W.  &  S.  136;  Beehee  v.  JDo- 
rand,  22  Barbour,  255 ;  and  the  bet- 
ter opinion  would  seem  to  be,  that  the 
entry  and  possession  of  one  party  will 
take  the  case  out  of  the  statute,  as  to 
both,  although  possession  be  not  ac- 
tually taken  by  the  other;  Dock  v. 
Hart,  7  W.  &  S.  172 ;  Lee  v.  Lee,  9 
Barr,  169  ;  Reynolds  v.  Hewitt :  and, 
when  two  parties,  claiming  land  under 
conflicting  and  adverse  titles,  agree  to 
terminate  the  dispute  by  dividing  the 
land  between  them,  and  each  takes 
possession  of  the  share  allotted  to  him 
by  the  agreement,  equity  will  regard 
the  compromise  as  binding  on  both, 
and  will  not  allow  it  to  be  defeated, 
subsequently,  by  either;  Wend  v. 
Terry,  2  Douglass,  (Michigan,)  344 ; 
post,  vol.  2,  note  to  Stapleton  v. 
Stapleton.  Equity  will  also  enforce 
the  fulfihoent  of  a  promise  to  confer  a 
title  by  devise,  in  consideration  of  a  re- 


ciprocal devisie  or  present  conveyance; 
Rivers  v.  Rivers,  3  Dessaussure,  195; 
Johnson  v.  Huhhell,  2  Stockton's  Ch. 
332 ;  when  reduced  to  writing,  or  sus- 
tained by  a  part  performance ;  although 
from  the  nature  of  contracts  of  the 
latter  description,  there  can  seldom  be 
a  sufficiently  full  and  specific  action 
under  them,  during  the  lifetime  of 
the  parties,  to  warrant  the  interven- 
tion of  equity  at  their  death;  Mun- 
dor/Y.  Howard,  4  Maryland,  459; 
and  it  is  plain,  that  an  oral  promise  to 
devise,  unsustained  by  possession, 
cannot  be  enforced  by  equity ;  Stef- 
fore  V.  Bartholomew,  2  Carter,  153. 
Indeed,  whenever  a  gift  or  contract  is 
not  to  be  carried  into  eflfect  until  a 
future  period,  as  when  a  father  pro- 
mises to  convey  or  devise  land  to  a  son, 
no  act  can  well  amount  to  a  part  per- 
formance, until  the  time  arrives  at 
which  the  contract  is  to  be  performed ; 
Hann  v.  Goodrich,  33  New  Hamp- 
shire, 32;  M^Clure  v.  Johnston,  1 
Casey,  405;  EcTcert  v.  Echert,  3 
Penna.  332 ;  Christy  v.  Barnhart, 
2  Harris,  260.  See  Morgan  v.  Tol- 
lett,  2  Jones,  Eq.  39 ;  where  it  was 
said,  that  a  promise  to  devise,  partakes 
of  the  ambulatory  character,  which 
would  belong  to  the  devise,  if  made, 
and  may,  consequently,  b6  revoked  or 
recalled  at  pleasure.] 

If  the  bill  shows  that  the  agreement 
was  parol,  and  no  sufficient  ground  is 
set  forth  to  take  the  case  out  of  the 
statute,  the  defendant  may  demur; 
but  if  it  be  stated  generally  in  the 
bill  that  such  an  agreement  was  made, 
the  court  will  presume  that  it  was  a 
legal  and  valid  agreement,  and  the 
defendant  must  either  plead  the  fact 
that  it  was  not  in  writing,  or  must  al- 
lege that  fact,  and  insist  upon  it  as  a 
defence,  in  his  answer.    He  may  deny 
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the  contract,  entirely  or  in  essential 
particulars,  or  may  require  the  plain- 
tiff to  prove  it;  and  if  he  does  that, 
and  an  issue  arises  as  to  the  substance 
of  the  contract,  it  must  be  proved  by 
writing,  or  by  parol,  supported  by  part 
performance.  The  defendant  may  ad- 
mit the  parol  agreement,  and  insist 
upon  the  statute  in  his  answer  as  a 
bar  to  any  relief  thereon  ;  Barnes  v. 
Teague,  1  Jones,  Equity,  277  ',  Ash 
v.  Buggy,  6  Indiana,  259;  unless 
there  has  been  such  part  performance 
as  to  take  the  case  out  of  its  operation ; 
if  he  admits  the  agreement  in  his 
answer  or  by  not  answering,  and  does 
not  insist  upon  the  statute  by  plea  or 
answer,  he  is  deemed  to  have  waived 
or  renounced  the  benefit  of  it;  no 
evidence  of  the  agreement  will  be  ne- 
cessary, and  a  decree  will  be  made 
upon  that  admission ;  Albert  v.  Ware, 
2  Maryland  Chancery,  169 ;  6  Mary- 
land, 66 ;  Garner  v.  JShehhlefield,  5 
Texas,  552;    Chetwood  v.  Brittam, 

I  Green,  Chancery,  430;  Bean  v. 
Bean,  1  Stockton,  425 ;  Baker  v. 
Hollobough,  15  Arkansas,  322;  Co- 
zine  V.  Graham,  2  Paige,  178,  181; 
Harris  v.  Knicherhacker,  5  Wendell, 
638,  643;  Vaupell  v.  Woodward,  2 
Sandford's  Chancery,  143,  144 ;  Jer- 
vis  V.  Smith  and  others,  Hoffman, 
470,  476 ;  Newton  v.  Swazey  et  al., 
8  New  Hampshire,  9,  13 ;  Tilton  v. 
Tllton,  9  Id.  386,  389;  Thornton  v. 
Heirs  of  Henry,  2  Scammon,  219, 
220;  Tarleton  v.  Vietes,  1  Gilman, 
470,  473  ;  Switzer  et  al.  v.  Skiles  et 
ah,  529,  534;  Patterson  and  others 
V.    Ware,    10    Alabama,    445,   447; 

Woods  and  others  v.  Bille  and  others, 

II  Ohio,  455;  Minus  v.  Morse  and 
others,  15  Id.  568,  571;  Allen  v. 
Chambers,  4  Iredell's  Equity,  125, 


129 ;  Hall  and  Wife  v.  Hall  et  al,  1 
Gill,  383,  386. 

When  the  specific  execution  of  a 
parol  agreement  cannot  be  decreed, 
in  consequence  of  the  uncertainty  in 
its  terms,  or  of  the  statute  being  re- 
lied on,  the  court  will,  if  there  is  no 
remedy  at  law,  or  it  is  uncertain  or 
embarrassed,  or  under  circumstances 
of  special  equity,  decree  compensation 
to  the  extent  of  the  purchase-money 
paid,  and  the  value  of  beneficial  and 
lasting  improvements;  Phillips  v. 
Thompson,  1  Johnson's  Chancery, 
132,  150 ;  Parkhurst  v.  Van  Cort- 
land, lb.  274,  286;  Johnston  v. 
Glancy,  4  Blackford,  94,  99 ;  Mialhi 
v.  Lassahe,  4  Alabama,  713,  714 ; 
Anthony  v.  Leftwich,  3  Randolph, 
238 ;  Payne  v.  Graves,  5  Leigh,  561 ; 
Rockwell  V.  Lawrence,  2  Halsted's 
Chancery,  190;  Evans  v.  Battle,  19 
Alabama,  398;  KingY.  Thompson, 
9  Peters,  218 ;  Shepherd  v.  Brown, 
9  Gill,  32,  41.  See  Bowie  v.  Stone- 
street,  6  Maryland,  418,  where  the 
rule  above  stated,  is  cited  and  ap- 
proved by  the  court,  in  the  course  of 
their  opinion. 

The  Statute  of  Frauds  is,  in  later 
times,  regarded  with  favor,  as  a  salu- 
tary and  judicious  provision,  founded 
in  convenience  and  sound  policy;  the 
prevailing  disposition  in  the  courts  is 
to  uphold  and  enforce  it;  the  doc- 
trine of  part  performance  of  parol 
contracts  is  reluctantly  admitted;  and 
the  determination  is  general,  not  to 
act  upon  it  further  than  adjudged 
cases,  or  the  principles  established  by 
them,  require.  See  Massey  v.  M^ll- 
wain  and  others,  2  Hill's  Chancery, 
421,  426;  Johnston  v.  Glancy,  4 
Blackford,  94,  99;  Hood  et  al.  v. 
Bowman  et  al,  1  Freeman,  290,  294; 
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Anthony  v.  Leftwich,  3  Kandolph, 
238,  244;  Allen's  Estate,  1  Watts  & 
Sergeant,  383,  388;  FryeY.  Shepler, 
7  Barr,  91,  93 ;  Wallam  v.  Brown,  2 
Stockton's  Chancery,  308  ;  Moore  v. 
Sewell,  7  Harris,  461 ;  Poor  man  v. 
Kilgore,  2  Casey,  365 ;  Cox  v.  Cox, 
lb.  395.  "  I  agree,''  said  Chancellor 
Kent,  "  with  those  wise  and  learned 
judges,  who  have  declared  that  the 
courts  ought  to  make  a  stand  against 
any  further  encroachment  on  the  sta- 
tute, and  not  to  go  one  step  beyond 
the  rules  and  precedents  already  es- 
tablished;" Phillips  V.  Thompson,  1 
Johnson's  Chancery,  132, 149.  "The 
beneficial  provisions  of  the  Statute  of 
Frauds,  have  been  sufficiently  broken 


in  upon  already,"  said  a  succeeding 
Chancellor ;  "  and  the  doctrine  of  part 
performance  should  not  be  extended 
to  new  cases  which  do  not  come  clear- 
ly within  the  equitable  principles  of 
previous  decisions  '/*  German  v.  Ma- 
chin,  6  Paige,  289,  293. 

The  doctrine  that  part  performance 
takes  a  case  out  of  the  operation  of  the 
statute,  exists  only  in  equity ;  it  has 
no  application  to  courts  of  law ;  Jack- 
son V.  Pierce,  2  Johnson,  221,  223 ; 
Norton  v.  Preston,  15  Maine,  14 ; 
Adams  v.  Townsend,  Administrator, 
1  Metcalf,  483 ;  Eaton  v.  Whitaker, 
18  Connecticut,  222,  221;  Barick- 
man  v.  Kuydendall,  6  Blackford,  22, 
24. 
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[*640]  *CUDDEE  v.  RUTTER. 

TRIN.  TERM,  6  GEO.  1. 

reported  5  vin.  ab.  538,  pl.  21.* 

Specific  Performance  of  Agreements  relating  to  Personal  Pro- 
perty.]— A  hill  in  equity  will  not  lie  for  specific  performance  of  an  agree- 
ment to  transfer  South  Sea  stock. 

Bill  for  a  specific  performance  of  an  agreement  to  transfer  stock. — The 
case  was,  the  defendant  agreed  with  the  plaintiff  to  transfer  to  him  £1000 
South  Sea  stock,  upon  the  20th  of  November  then  next  following,  at  the  rate  of 
£104  per  cent.,  and  gave  him  a  promissory  note  under  his  hand  for  so  doing, 
and  received  two  guineas  of  the  plaintiff  in  part  of  the  consideration  money ; 
but  the  defendant,  in  drawing  the  note,  had  put  in  the  usual  words,  "  or  pay  the 
difference,"  which  the  plaintiff  struck  out,  and  would  not  agree  to,  and  then 
the  defendant  signed  the  note. 

After  the  bargain  was  made,  and  before  the  time  of  delivering  the  stock, 
the  South  Sea  stock  rose  considerably  in  value,  and  the  defendant  did  not  de. 
liver  the  stock  at  the  day,  but  a  few  days  afterwards  offered  to  pay  the  differ- 


1  S.  C,  nom.  Cud  v.  Rutter,  1  P.  Wms.  570 ;  2  Eq.  Ca.  Ab.  18,  pi.  8  ;  Prec.  Ch.  534, 
cited,  nom.  Scould  v.  Butter;  Reg.  Lib.,  A.  1719,  fol.  35  ;  Reg.  Lib.,  B.  1719,  fol.  411 
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ence,  and  submits  so  to  do  by  bis  answer;  but  the  plaintiff  insists  to  bave  tbe 
stock  actually  transferred  to  bim,  and  refuses  to  take  tbe  difference,  &c. 

Sir  Robert  Raymond  and  Mr.  Vernon^  for  tbe  defendant,  insisted,  tbat 
buying  of  stock  in  tbis  manner,  to  be  delivered  at  a  future  time,  at  a  certain 
price,  was  in  tbe  nature  of  a  wager  upon  tbe  rise  and  fall  of  stock,  and  tbere- 
fore  paying  tbe  difference  is  a  sufficient  performance  of  tbe  contract :  tbat  a 
contract  for  sale  of  stock  differs  from  *otber  contracts  for  sale  of  an  p ^aA-i -i 
bouse,  lands,  &c.,  for  in  sucb  tbings  ibere  may  be  a  particular  con- 
veniency  or  benefit  to  tbe  buyer  in  tbis  individual  bouse,  &c. ;  but  it  is  not  so 
in  stock,  for  one  £1000  is  as  good  as  anotber  £1000  stock,  and  is  to  be  pur- 
cbased  daily  in  Excbange  alley :  tbat  tbe  plaintiff  bas  bis  remedy  at  law  for 
tbe  damages,  viz.,  tbe  difference,  and  tbat  is  tbe  justice  of  tbe  case  between 
tbe  parties  :  tbat  it  is  discretionary  in  tbe  Court  to  decree  a  specific  perform- 
ance of  an  agreement,  and  tbat  in  many  cases  tbe  Court  will  leave  tbe  party 
to  bis  remedy  at  law  for  breacb  of  a  contract,  &c. 

Sir  Joseph  Jekyll,  M.  R.,  said,  tbat  tbis  is  a  fair  and  reasonable  agree- 
ment, and  be  saw  no  reason  wby  tbe  Court  sbould  not  in  tbis  case,  as  well  as 
otbers,  decree  a  specific  performance  of  tbe  contract,  especially  since  it  was 
insisted  upon  by  tbe  plaintiff,  at  tbe  making  of  tbe  agreement,  tbat  be  sbould 
not  be  obliged  to  take  tbe  difference,  but  would  bave  tbe  stock  actually  de- 
livered to  bim ;  and  it  is  more  for  tbe  advantage  of  tbe  buyer  to  bave  tbe  stock 
tban  tbe  difference,  and  saves  bim  tbe  trouble  of  buying  it  of  anotber,  and 
paying  brokerage ;  and  decreed  tbat  tbe  defendant  do  transfer  tbe  stock,  and 
pay  tbe  dividends  since  tbe  20tb  November,  plaintiff  to  pay  interest  of  tbe 
money  to  tbat  time,  and  ordered  costs  to  tbe  plaintiff. 

On  an  appeal  from  tbis  decree.  Lord  Cbancellor  Parker,*  upon  opening  tbe 
cause,  asked  if  tbe  plaintiff  was  at  tbe  Soutb  Sea  House  upon  tbe  day  appointed 
for  transferring  tbe  stock,  to  demand  it,  and  tender  tbe  money,  and  seemed 
strongly  against  tbe  plaintiff,  and  urged  tbe  law  in  case  of  a  bargain  for  corn 
to  be  delivered  upon  a  day  certain  at  sucb  a  market,  at  sucb  a  price,  and  tbe 
corn  is  not  delivered  according  to  tbe  contract ;  tbe  buyer  sball  not,  by  a  bill 
in  equity,  compel  tbe  seller  to  a  specific  performance  of  tbis  agreement,  but 
tbe  buyer  is  left  to  bis  remedy  at  law,  for  breacb  of  tbe  agreement  to  recover 
damages,  id  est,  tbe  difference  between  tbe  price  agreed  on  by  tbe  parties, 
and  tbe  price  of  corn  upon  tbe  market-day. 

*It  was  said,  it  was  tbe  common  justice  of  tbis  Court  to  compel  tbe  r*g421 
party  to  a  specific  performance  of  bis  agreement,  if  tbe  same  was  just 
and  reasonable,  and  fairly  obtained  :  tbat  tbis  was  a  just,  reasonable,  and  fair 
agreement  in  all  tbe  circumstances ;  it  was  tbe  current  price  of  tbe  stock  at 
tbat  time,  and  no  imposition  upon  tbe  defendant :  tbat  tbe  subsequent  rise  could 
not  alter  tbe  case,  for  it  was  an  equal  bazard  tbat  it  migbt  fall,  and  tbe  parties 

*  Afterwards  Earl  of  Macclesfield. 
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in  such  contracts  executory  must  take  their  chance.  They  compared  it  to  the 
case  of  a  contract  for  so  many  bales  of  silk,  or  any  other  merchandise,  to  be 
delivered  at  a  future  day,  at  a  certain  price :  if  the  value  of  the  silk,  or  other 
goods,  doth  rise  before  the  day,  that  is  no  excuse  for  non-performance  of  the 
contract.  So,  in  the  case  of  a  contract  for  lands,  if  lands  rise  in  value,  yet 
the  party  ought  to  execute  his  agreement.  They  said,  that,  from  the  time  of 
the  contract  to  the  time  appointed  for  the  delivery,  the  stock  did  not  rise 
above  £12  per  cent. ;  that  it  was  not  more  at  the  time  of  filing  the  bill,  which 
was  in  January,  1718;  nay,  it  was  not  more  at  the  time  of  the  decree  pro- 
nounced by  the  Master  of  the  Rolls  in  Michaelmas  Term  last ;  and  though  the 
stock  has  risen  since  to  a  vast  price,  between  £900  and  £1000  per  cent.,  if 
the  plaintiff^  suffers  by  that  it  is  his  own  fault,  in  not  performing  his  contract 
sooner,  when  he  was  demanded  so  to  do,  and  in  not  obeying  the  decree,  as  he 
ought  to  have  done  :  that  whatever  has  happened  since  cannot  alter  the  case  : 
that  the  contract  was  reasonable  at  the  time  it  was  made,  and  so  it  was  when 
the  bill  was  filed  and  the  decree  pronounced. 

It  was  said  for  the  defendant,  that  the  rule  was  laid  down  too  general  for 
compelling  the  execution  of  agreements  between  the  parties ;  that  this  Court 
would  not  compel  the  party  to  perform  a  hard  agreement,  though  it  was  fair 
at  the  time  it  was  made,  but  leave  the  other  party  to  his  remedy  at  law :  that 
it  was  very  unreasonable  now  to  compel  the  defendant  to  transfer  £1000  South 
Sea  stock  to  the  plaintiff,  at  104?.  10s.  per  cent.,  when  it  was  worth  £1000  per 
r  *r4S1  ^^°**  *  *^^*  P^yi^g  *^®  difference  *at  the  day  was  a  good  performance 
of  this  contract :  that  the  plaintiff  knew  that  the  defendant  had  no 
stock  when  he  made  the  bargain  with  him,  and  therefore  could  not  expect  to 
have  the  stock  delivered  to  him,  but  to  have  the  difference  if  the  stock  should 
happen  to  rise  before  the  time  j  and  he  had  no  more  intention  to  take  the  stock 
than  the  other  had  to  deliver  it,  and  this  appears  by  his  non-attendance  at  the 
South  Sea  House  upon  the  day  to  accept  and  pay  for  the  stock.  They  cited 
the  case  of  The  Marquess  of  Normandy  v.  Lord  Berhly,  temp.  Lord  Somers, 
C.,  who  said,  in  that  case,  that  the  Court  would  not  carry  agreements  into  ex- 
ecution unless  the  contract  was  reasonable  and  fair  in  every  particular,  because 
they  cannot  mitigate  damages  upon  the  circumstances  of  the  case,  as  a  jury 
may  do,  but  must  decree  the  whole  contract  to  be  performed. 

It  was  replied,  that  the  plaintiff,  some  days  before  the  stock  was  to  be  de- 
livered, told  the  defendant  that  he  expected  to  have  the  stock  delivered  to  him ; 
but  the  defendant  said  that  he  had  not  the  stock,  and  therefore  could  not  deliver 
it ;  and  afterwards  the  defendant  kept  out  of  the  way  for  some  days,  and  the 
plaintiff  could  not  find  him,  and  that  was 'the  reason  he  did  not  attend  at  the 
South  Sea  House  to  accept  the  stock ;  that,  this  being  occasioned  by  the  de- 
fendant's own  unfair  dealing,  the  plaintiff  ought  not  to  suffer  by  it;  and  upon 
that  account  the  plaintiff  ought  to  be  relieved  in  equity,  because  he  is  remedi- 
less at  law  for  want  of  a  legal  demand  and  tender  upon  the  day. 

Lord  Chancellor  Parker. — There  is  no  reason  to  bring  this  bill  for  a 

1  Qu.  defendant. 
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specific  performance  of  this  agreement,  because  there  is  no  difference  between 
this  £1000  South  Sea  stock  and  another  £1000  stock,  which  the  plaintiff 
might  have  bought  of  any  other  person  upon  the  very  day ;  and  the  plaintiff 
doth  not  suffer  at  all  by  the  non-performance  of  the  agreement  specifically,  if 
the  defendant  pays  him  the  difference. 

*These  sorts  of  contracts  are  commonly  understood  to  mean  no  more  r*/>^j^i 
than  to  transfer  the  stock  or  pay  the  difference,  and  this  fully  answers  -' 

the  intention  of  the  parties ;  and  the  party  has  thereby  the  entire  benefit  of  his 
contract  as  fully  as  if  the  stock  were  actually  delivered,  for  he  may  buy  of  any 
other  person,  and  be  no  more  money  out  of  pocket  than  if  the  stock  were  de- 
livered to  him  according  to  the  agreement.  This  differs  very  much  from  the 
case  of  a  contract  for  lands,  some  lands  being  more  valuable  than  others — at 
least,  more  convenient  than  others — to  the  purchaser;  but  there  is  no  differ- 
ence in  stock — one  man's  stock  is  of  equal  benefit  and  conveniency  as 
another's. 

Secondly,  it  appears  that  the  defendant  had  not  the  stock  when  the  con- 
tract was  made,  and  this  Court  will  not  decree  a  specific  performance  of  a 
contract  when  the  party  has  not  the  thing  to  deliver.  Suppose  a  contract  for 
the  sale  of  land,  and  the  party  has  not  the  land  at  the  time  he  contracted  for 
the  sale  of  it,  this  Court  would  not  decree  a  specific  performance  of  the  agree- 
ment. If  there  be  a  contract  for  the  sale  of  malt,  or  any  other  commodity, 
and  the  seller  has  not  the  malt  or  other  things  agreed  to  be  delivered,  this 
Court  would  not  compel  the  party  to  perform  his  agreement,  but  leave  the 
buyer  to  recover  his  damages  at  law  for  non-performance  of  the  agreement. 

Thirdly,  in  contracts  for  stock,  being  subject  to  sudden  rise  and  fall,  the 
day  is  the  most  material  part  of  the  contract,  and  therefore  not  proper  for  a 
court  of  equity  to  carry  into  execution.  The  decree  might  be  beneficial  to  the 
plaintiff  one  day,  and  to  his  prejudice  the  next.  I  shall  always  discourage 
bills  of  this  kind ;  but  since  the  defendant  did  shuffle  with  the  plaintiff,  and 
not  offer  to  pay  him  the  difference  till  two  months  after  the  day,  I  will  not 
dismiss  the  bill,  but  let  the  Master  inquire  what  the  difference  was  at  the  day, 
and  the  defendant  pay  it  to  the  plaintiff,  with  interest,  but  no  costs. 


*Where  a  contract  in  writing  respecting  real  property,  in  conformity  r*p4^c-i 
with  the  Statute  of  Frauds,  is  entered  into  between  competent  parties, 
and  is,  moreover,  in  its  nature  and  circumstances,  unobjectionable,  it  is  as  much 
of  course  for  a  court  of  equity  to  decree  a  specific  performance,  as  it  is  for  a 
court  of  common  law  to  give  damages  for  the  breach  of  such  a  contract :  Hall 
V.  Warren,  9  Ves.  608.  The  original  and  sole  foundation  of  the  jurisdiction 
to  decree  the  specific  performance  of  contracts  is  simply  this — that  an  award 
of  damages  at  law  will  not  give  a  party  the  compensation  to  which  he  is  enti- 
tled ;  that  is,  will  not  put  him  in  a  situation  as  beneficial  to  him  as  if  the  agree- 
ment were  specifically  performed  :  Harnett  v.  Yeilding,  2  S.  &  L.  553. 

The  decision  in  the  principal  case  shows  that  specific  performance  of  agree- 
ments relating  to  personalty  will  not,  as  in  the  case  of  agreements  relating  to 
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realty,  be  invariably  decreed :  it  will,  however,  be  seen,  upon  examining  the 
authorities,  that  whenever  courts  of  equity  refuse  to  interfere  with  agreements 
relating  to  personalty,  they  do  so,  not  because  of  any  difference  between  real 
and  personal  property,  but  because  damages  at  law  will  be  an  adequate  com- 
pensation ;  and  there  is,  therefore,  no  reason  why  the  jurisdiction  of  equity 
should  be  called  into  action.  Upon  this  ground  chiefly  the  Lord  Chancellor, 
in  the  principal  case,  refused  to  decree  the  specific  performance  of  the  agree- 
ment, observing,  that  it  differed  much  from  '^  a  contract  for  lands,  some  lands 
being  more  valuable  than  others — at  least,  more  convenient  than  others — to 
the  purchaser ;  but  there  is  no  difference  in  stock — one  man's  stock  is  of  equal 
benefit  and  conveniency  as  another's.''  So,  likewise,  in  Adderley  v.  Dixon, 
1  S.  &  S.  610,  Sir  John  Leach,  V.  C,  observes — "  Courts  of  equity  decree 
the  specific  performance  of  contracts,  not  upon  any  distinction  between  realty 
and  personalty,  but  because  damages  at  law  may  not  in  the  particular  case, 
afford  a  complete  remedy.  Thus,  a  court  of  equity  decrees  performance  of  a 
contract  for  land,  not  because  of  the  real  nature  of  the  land,  but  because 
damages  at  law,  which  must  be  calculated  upon  the  general  money  value  of 
land,  may  not  be  a  complete  remedy  to  the  purchaser,  to  whom  the  land  may 
have  a  peculiar  and  special  value.  So,  a  court  of  equity  will  not,  generally, 
decree  performance  of  a  contract  for  the  sale  of  stock  or  goods,  not  because  of 
their  personal  nature,  but  because  damages  at  law,  calculated  upon  the  market 
price  of  the  stock  or  goods,  are  as  complete  a  remedy  to  the  purchaser  as  the 
delivery  of  the  stock  or  goods  contracted  for;  inasmuch  as  with  the  damages 
he  may  purchase  the  same  quantity  of  the  like  stock  or  goods."  In  Buxton  v. 
r*fi4fiT  iis^er,  3  Atk.  384,  Lord  *Hardwicke,  C,  lays  down  the  same  dis- 
tinction  between  contracts  relating  to  chattels  and  contracts  relating 
to  lands ;  but  he  does  not  give  the  same  reasons  for  the  distinction.  "  In 
general,"  he  says,  ^'  this  Court  will  not  entertain  a  bill  for  a  specific  perform- 
ance of  contracts  of  stock,  corn,  hops,  &c. ;  for,  as  those  are  contracts  which 
relate  to  merchandise,  that  vary  according  to  the  different  times  and  circum- 
stances, if  a  court  of  equity  should  admit  such  bills,  it  might  drive  on  parties 
to  the  execution  of  a  contract,  to  the  ruin  of  one  side,  when  upon  an  action 

that  party  might  not  have  paid,  perhaps,  above  a  shilling  damage 

As  to  the  cases  of  contracts  for  the  purchase  of  lands  or  things  that  relate  to 
realties,  those  are  of  a  permanent  nature;  and,  if  a  person  agrees  to  purchase 
them,  it  is  on  a  particular  liking  to  the  land,  and  is  quite  a  different  thing 
from  matters  in  the  way  of  trade."  The  reasons,  however,  given  by  Lord 
Hardwicke  for  a  court  of  equity  not  entertaining  jurisdiction  in  cases  of  chat- 
tels, as  is  well  observed  by  Chief  Baron  Richards,  would  equally  apply  to  con. 
tracts  for  the  purchase  of  land,  which  falls  and  rises  in  value  in  an  extraordi- 
nary manner.  See  Wright  v  Bell,  5  Price,  329.  The  reasons  given  by  Sir 
John  Leach  are  the  best. 

The  question,  therefore,  in  all  cases  where  the  specific  performance  of  an 
agreement  relative  to  personalty  is  sought,  is  this — will  damages  at  law  afford 
an  adequate  compensation  for  breach  of  the  agreement  ?  If  it  will,  there  is 
no  occasion  for  the  interference  of  equity;  the  remedy  at  law  is  complete:  if 
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it  will  not,  specific  performance  of  the  agreement,  as  in  tlie  case  of  an  agree- 
ment relating  to  realty,  will  be  enforced. 

In  Cappur  v.  Harris,  Bunb.  135,  Mr.  Baron  Gilbert  laid  down,  as  a  gene- 
ral rule,  that  a  court  of  equity  will  not  aid  a  person  coming  to  have  a  contract 
for  South  Sea  stock  carried  into  execution,  but  will  leave  him  to  such  remedy 
as  he  could  have  at  law.  See,  also,  Nutbrown  v.  Thorntouj  10  Ves.  161, 
where  Lord  Eldon  observes,  '^  It  is  now  perfectly  settled  that  this  Court  will 
not  enforce  the  specific  performance  of  an  agreement  for  a  transfer  of  stock ; 
but  in  a  book  I  have  of  Mr.  Brown's,  I  see  Lord  Hardwicke  did  that."  So, 
in  Buxton  v.  Lister,  3  Atk.  384,  Lord  Hardwicke  says,  "  In  general,  this 
Court  will  not  entertain  a  bill  for  a  specific  performance  of  contracts  of  stock, 
corn,  hops,  &c." 

In  the  following  cases,  however,  it  has  been  held,  that,  as  damages  at  law 
could  not  be  correctly  estimated,  or  would  not  furnish  a  complete  and  ade- 
quate remedy  for  the  non-performance  of  a  contract  relative  to  personal  pro- 
perty, equity  ought  to  decree  specific  performance.  In  Taylor  v.  Neville, 
cited  in  Buxton  v.  Lister,  *3  Atk.  384,  specific  performance  was  de-  ^ i^iRA^-y 
creed  of  a  contract  for  sale  of  800  tons  of  iron,  to  be  delivered  and 
paid  for  in  a  certain  number  of  years,  and  by  instalments ;  and  the  reason 
given  by  Lord  Hardwicke  is,  "  that  such  sort  of  contracts  differ  from  those 
that  are  immediately  to  be  executed ;"  and  they  do  differ  in  this  respect,  that 
the  profit  upon  the  contract,  being  to  depend  upon  future  events,  cannot  be 
correctly  estimated  in  damages,  where  the  calculation  must  proceed  upon  con- 
jecture. In  such  a  case,  to  compel  a  party  to  accept  damages  for  the  non- 
performance of  his  contract,  is  to  compel  him  to  sell  the  actual  profit  which 
may  arise  from  it  at  a  conjectural  price.  In  Ball  v.  Coggs,  1  Bro.  P.  C.  140, 
Toml.  ed.,  specific  performance  was  decreed,  in  the  House  of  Lords,  of  a  con- 
tract to  pay  the  plaintiff  a  certain  annual  sum  for  his  life,  and  also  a  certain 
other  sum  for  every  hundred  weight  of  brass  wire  manufactured  by  the  defend- 
ant during  the  life  of  the  plaintiff;  for  damages  might  be  no  complete  remedy, 
being  to  be  calculated  merely  by  conjecture :  and  to  compel  the  plaintiff,  in 
such  a  case,  to  take  damages,  would  be  to  compel  him  to  sell  the  annual  pro- 
vision during  his  life,  for  which  he  had  contracted  at  a  conjectural  price.  In 
Buxton  V.  Lister,  3  Atk.  385,  Lord  Hardwicke  puts  the  case  of  a  ship-car- 
penter purchasing  timber  which  was  peculiarly  convenient  to  him  by  reason 
of  its  vicinity,  and  also  the  case  of  an  owner  of  land  covered  with  timber  con- 
tracting to  sell  his  timber  in  order  to  clear  his  land ;  and  assumes  that,  as  in 
both  those  cases  damages  would  not,  by  reason  of  the  special  circumstances, 
be  a  complete  remedy,  equity  would,  decree  specific  performance, — per  Sir  J. 
Leach,  V.  C,  1  S.  &  S.  610.  See  Pollard  v.  Clayton,  1  K.  &  J.  462 ;  and 
the  comments  of  Sir  W.  Page  Wood,  Y.  C,  on  Taylor  v.  Neville,  and  Bux- 
ton V.  Lister,  p.  474. 

In  Adderley  v.  Dixon,  1  S.  &  S.  607,  the  plaintiffs,  having  purchased  and 
taken  assignments  of  certain  debts  which  had  been  proved  under  two  commis- 
sions of  bankruptcy,  agreed  to  sell  them  to  the  defendant  for  2s.  %d.  in  the 
pound.     Sir  John  Leach,  Y.  C.,  compelled  a  specific  performance  of  the 
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agreement  at  the  suit  of  the  vendor.  ''The  present  case/'  observed  his 
Honor,  ''  being  a  contract  for  the  sale  of  the  uncertain  dividends  which  may 
become  payable  from  the  estates  of  the  two  bankrupts,  it  appears  to  me,  that, 
upon  the  principle  established  by  the  cases  of  Ball  v.  Coggs,  and  Taylor  v. 
NevilUy  a  court  of  equity  will  decree  specific  performance,  because  damages  at 
law  cannot  accurately  represent  the  value  of  the  future  dividends;  and  to  com- 
pel this  purchaser  to  take  such  damages  would  be  to  compel  him  to  sell  those 
dividends  at  a  conjectural  price.  It  is  true,  that  the  present  bill  is  not  filed 
*by  the  purchaser,  but  by  the  vendor,  who  seeks,  not  the  uncertain 
L  -1  dividends,  but  the  certain  sum  to  be  paid  for  them.  It  has,  how- 
ever, been  settled  by  repeated  decisions,  that  the  remedy  in  equity  must  be 
mutual,  and  that  where  a  bill  will  lie  for  the  purchaser,  it  will  also  lie  for  the 
vendor."  So,  in  Wright  v.  Bell,  5  Price,  325 ;  Dan.  Ex,  Eep.  95,  a  specific 
performance  of  a  contract  to  purchase  a  debt  was  enforced. 

In  Withy  V.  Cottle,  1  S.  &  S.  174,  a  demurrer  to  a  bill  filed  by  the  vendor 
for  the  specific  performance  of  an  agreement  for  the  purchase  of  an  annuity 
payable  out  of  the  dividends  of  stock  standing  in  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  was  overruled  by  Sir  John  Leach,  V.  C. 
"  There  can  be  no  doubt,"  observed  his  Honor,  "  that  the  defendant,  who  is 
the  purchaser  of  this  annuity,  might  have  filed  a  bill  for  the  specific  perform- 
ance of  the  agreement  for  sale  to  him,  because  a  court  of  law  could  not  give 
him  the  subject  of  his  contract,  and  the  remedy  here  must  be  mutual  for  pur- 
chaser and  vendor:"  and  see  Cliffords.  Turrell,  1  Y.  &  C.  C.  C.  138;  9 
Jur.  633. 

And  a  court  of  equity  will,  on  behalf  of  a  vendor  of  life  annuities,  enforce 
specific  performance  of  the  contract,  by  compelling  payment  of  the  purchase- 
money,  even  after  the  death  of  the  annuitant :  at  any  rate,  where  there  are 
arrears  of  the  annuity  due,  sufficient  to  support  a  bill  filed  by  the  annuitant. 
It  is  true  that  a  court  of  equity  entertains  a  suit  for  specific  performance  by  a 
purchaser  in  order  to  give  him  the  very  subject  of  his  contract,  nevertheless, 
although  the  demand  of  the  vendor  be  merely  for  a  sum  of  money,  it  will  en- 
tertain a  similar  suit  for  him,  upon  the  principle  that  the  remedies  ought  to 
be  mutual.     Kenney  v.  Wexham,  6  Madd.  355,  357. 

In  contracts  relating  to  commodities  fluctuating  from  day  to  day  in  market 
price,  the  Court  expects  persons  to  be  unusually  vigilant  and  active  in  assert- 
ing their  right  to  specific  performance,  which  it  is  inequitable  to  grant  after  a 
delay  on  the  part  of  the  plaintiff,  and  when  the  parties  may  be  no  longer  in 
the  same  position.     Pollard  v.  Clayton,  1  K.  &  J.  462. 

And  a  court  of  equity  will  not  only  entertain  suits  for  specific  performances 
of  contracts  by  vendors  in  ordinary  cases  where  the  price  is  named,  but  also 
where  land  has  been  taken  by  a  railway  company,  and  the  price  ascertained 
by  a  jury.  See  Doherty  v.  Waterford  and  Limerick  Railway  Company,  13 
Ir.  Eq.  Kep.  538.  "  A  legal  remedy,"  said  Lord  Chancellor  Brady,  "■  exists 
to  recover  the  money ;  but  it  is  a  fallacy  to  say  that,  because  the  plaintiff  in- 
sists upon  the  specific  performance  of  the  contract — and  that  is  the  decree  the 
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Court  is  called  on  to  make — tlie  parties  ^should  go  to  law.     There  ^  ^    .   ,  - 
must  exist  mutuality ;  the  company  could  file  a  bill  to  compel  the  L  ^ 

transfer,  and  the  plaintiff  accordingly  has  the  right  to  insist  upon  this  specific 
performance  of  the  contract/' 

But  although  courts  of  equity,  as  we  have  seen,  will  not  ordinarily  decree 
specific  performance  of  contracts  to  purchase  chattels,  if  damages  at  law  will 
he  an  adequate  compensation ;  nevertheless,  if  a  trust  be  created,  the  circum- 
stance that  the  subject-matter  to  which  the  trust  is  attached  is  a  personal 
chattel,  will  not  prevent  the  Court  from  enforcing  the  due  execution  of  that 
trust,  not  only  against  the  trustees  themselves,  but  against  all  persons  who 
obtain  possession  of  the  property  affected  by  the  trust,  provided  they  had 
notice  of  the  trust.  Pooley  v.  Budd,  14  Beav.  34,  43,  44,  per  Sir  J.  Eomilly, 
M.  R.  ^^For  instance,  if  a  man  about  to  contract  marriage,  and  possessed  of 
a  large  and  valuable  quantity  of  iron,  lead,  or  copper  ore,  assigned  that  ore  to 
the  trustees  of  the  settlement,  in  trust  to  sell  and  convert  the  proceeds,  and 
hold  the  proceeds  when  invested,  upon  the  trusts  of  the  settlement,  there  can 
be  no  question  but  that  this  Court  would,  before  the  sale,  compel  the  possessor 
of  the  ore  and  the  trustees  of  the  settlement  to  fulfil  every  part  of  the  trust, 
which  one  had  undertaken  to  constitute,  and  the  other  had  undertaken  to  exe- 
cute.^'     lb.  p.  43. 

So  where  a  person  had  by  agreement  declared  himself  to  be  the  trustee  of 
stock  for  another  person,  with  whose  money  it  had  been  purchased,  it  was 
held,  that  the  doctrine  acted  upon  in  the  principal  case  was  not  applicable, 
and  a  transfer  was  compelled  to  the  person  beneficially  entitled.  Stanton  v. 
Percival,  5  H.  L.  Cas.  257,  268. 

In  the  case  of  Doloret  v.  Rothschildj  1  S.  &  S.  590,. it  was  held  by  Sir 
John  Leach,  Y.  C,  that  a  bill  would  lie  for  the  specific  performance  of  a  con- 
tract for  the  purchase  of  Neapolitan  stock,  where  it  prayed  for  the  delivery  of 
the  certificates  which  would  constitute  the  plaintiff  proprietor  of  a  certain 
quantity  of  stock;  ^'because,''  said  his  Honor,  "a  court  of  law  could  not  give 
the  property,  but  could  only  give  a  remedy  in  damages,  the  beneficial  effect 
of  which  must  depend  upon  the  personal  responsibility  of  the  party.  I  con- 
sider, also,  that  the  plaintiff,  not  being  the  original  holder  of  the  scrip,  but 
merely  the  bearer,  may  not  be  able  to  maintain  any  action  at  law  upon  the 
contract,  and  that,  if  he  has  any  title,  it  must  be  in  equity.^'  In  Duncuft  v. 
Albrechtj  12  Sim.  189,  specific  performance  of  a  parol  agreement  for  the  sale 
of  some  railway  shares  was  decreed  by  Sir  L.  Shadwell,  V.  C.  "  The  only 
question,"  observed  his  Honor,  ^^is,  whether  there  has  been  any  *de-  p^^r^-, 
cision  from  whence  you  can  extract  a  conclusion  that  the  Court  will  ^  -^ 
not  decree  a  specific  performance  of  an  agreement  for  the  sale  of  such  shares. 
Now,  I  agree  that  it  has  been  long  since  decided,  that  you  cannot  have  a  bill 
for  the  specific  performance  of  an  agreement  to  transfer  a  certain  quantity  of 
stock.  But,  in  my  opinion,  there  is  not  any  sort  of  analogy  between  a  quan- 
tity of  3Z.  per  cents,  or  any  other  stock  of  that  description,  (which  is  always 
to  be  had  by  any  person  who  chooses  to  apply  for  it  in  the  market,)  and  a 
certain  number  of  railway  shares  of  a  particular  description,  which  railway 
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shares  are  limited  in  number,  and  which,  as  has  been  observed,  are  not  always 
to  be  had  in  the  market/^  This  decision  was,  on  the  23rd  of  July,  1841, 
affirmed  by  the  Lord  Chancellor.    And  see  Shaw  v.  Fisher,  2  De  G.  &  Sm.  11. 

And  where  specific  performance  has  been  decreed  of  a  contract  to  purchase 
railway  shares,  the  Court  will  order  the  purchaser  to  pay  the  calls  that  have 
been  made  since  the  sale,  to  indemnify  the  vendor  againt  all  future  calls  in 
respect  of  the  shares,  and  to  take  proper  measures  to  procure  himself  to  be 
registered.      Wi/nne  v.  Price,  3  De  Gr.  &  Sm.  310. 

Where,  however,  a  person,  previous  to  the  passing  of  the  Act  of  Parliament 
authorizing  a  proposed  railway,  purchased  some  "  scrip  certificates,"  and  upon 
payment  of  the  purchase  money,  received  and  returned  the  certificates,  though 
no  particular  contract  was  entered  into  upon  the  occasion,  it  was  held  by  Lord 
Langdale,  M.  R.,  that  after  the  Act  had  passed,  the  purchaser  was  not  bound 
to  take  a  transfer  of  the  corresponding  shares  from  the  vendor,  or  to  indemnify 
him  from  the  amount  of  calls  subsequently  made.  ^'  This,''  said  his  Lordship, 
"  is  called  a  purchase  of  shares,  when  it  is  a  purchase  of  mere  certificates, 
and  the  question  is,  whether  there  is  a  contract  on  the  part  of  the  defendant 
to  become  a  proprietor  at  all  events  ?  I  cannot  find  it  expressed,  and  I  can- 
not raise  it  by  implication  of  law.  There  is  not,  in  my  opinion,  any  evidence 
of  such  an  agreement  as  the  plaintiif  seeks  to  have  specifically  performed : 
and  the  bill  must,  therefore,  be  dismissed  with  costs."  Jacksoti  v.  Cocker, 
4  Beav.  66. 

In  the  principal  case,  the  Lord  Chancellor  lays  it  down  as  a  general  rule, 
^'  That  the  Court  will  not  decree  a  specific  performance  of  a  contract  when 
the  party  has  not  the  thing  to  deliver."  This  was  acted  upon  in  a  modern 
case,  a  bill  having  been  filed  against  the  provisional  committee  of  a  projected 
railway  company  for  specific  performance  of  an  agreement  to  deliver  to  the 
plaintiff  a  certain  number  of  scrip  certificates ;  as  there  was  no  allegation  in 
the  bill  that  the  defendants  had  in  their  possession  any  scrip  to  deliver,  but 
statements  from  which  the  ^contrary  might  rather  be  inferred.  Lord 
L  J  Cottenham,  C,  allowed  a  demurrer  to  the  bill.      Columbine  v.  Chi- 

chester, 2  Ph.  27.     See  Pollard  v.  Clayton,  1  K.  &  J.  475. 

There  is  an  exception  to  the  ordinary  rule  of  specific  performance,  when 
British  ships,  or  shares  in  them,  form  the  subject-matter  of  the  contract;  for 
it  is  clear  that  a  court  of  equity  will  not  enforce  a  contract  for  the  purchase, 
either  of  a  British  ship,  or  shares  in  a  British  ship  ;  inasmuch  as,  according  to 
the  policy  of  this  country,  both  under  the  old  Ship  Registry  Acts,  {Brewster 
V.  Clarke,  2  Mer.  75  ;  Thompson  v.  Leahe,  1  Madd.  39  ;  Newnham  v.  Graves, 
ib.  399,  n.;  Battersby  v.  Smyth,  3  Madd.  110,)  and  under  the  Act  now  in 
force,  (8  &  9  Vict.  c.  89,  ss.  34,  37 ;  Hughes  v.  Morris,  2  De  G.  M.  &  G.  349, 
357,)  there  can  be  no  transfer  of  a  ship  in  equity  that  is  not  a  transfer  at  law. 

And  the  provisions  of  the  Ship  Registry  Acts  apply  equally  to  contracts 
and  to  sales,  and  the  whole  frame  of  these  acts  negative  any  equity  resulting 
out  of  the  doctrine  of  notice.  Thus,  in  the  recent  case  of  W"  Calmont  v.  Ran- 
kin, 2  De  G.  Mac.  &  G.  403,  it  was  held  by  Lord  St.' Leonards,  C,  that  an 
unregistered  agreement  as  to  the  sale  of  the  ship,  entered  into  with  the  plain- 
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tiffs  by  the  registered  owner  of  the  ship,  who  subsequently  transferred  it  for 
value  to  another  person  having  notice  of  the  agreement,  could  not  be  enforced, 
either  as  against  the  ship  or  its  proceeds,  "It  was  contended  before  me/' 
said  his  Lordship,  "  as  it  was  in  the  case  of  Hughes  v.  Morris,  (2  De  G.  Mac.  & 
Gr.  349,)  that  the  contract  to  transfer,  as  in  ordinary  cases  in  this  Court,  is 
equivalent  to  an  actual  transfer  of  the  property,  but  the  moment  such  a  pro- 
position is  enunciated,  it  is  obnoxious  to  the  rule  provided  by  the  Ship  Regis- 
try Acts,  which  destroys  its  effect  both  at  law  and  in  equity.  I  think,  there- 
fore, I  am  entirely  precluded  from  giving  any  relief  as  regards  the  transfer  of 
the  ship  itself. 

"  Then  it  has  been  most  elaborately  argued,  that  I  might  and  ought  to  give 
effect  to  the  transaction  as  regards  the  proceeds  of  the  vessel,  although  I  can- 
not affect  the  vessel  itself*  I  do  not  lay  down  any  rule  that  parties  cannot 
authorize  a  ship  to  be  sold,  and  decree  in  what  manner  the  money  shall  be 
applied.  That  is  quite  a  different  question.  But  the  question  before  me  is 
this  :  the  plaintiffs  claim  the  right  under  certain  documents,  which,  they  say, 
vest  the  property  of  the  vessel  in  them,  but  for  the  Ship  Registry  Acts ;  and 
being  forced  to  relinquish  such  right  to  the  vessel,  they  say  they  have  an 
equity  to  that  which  represents  the  vessel,  namely,  the  price  produced  by  the 
sale  of  the  vessel,  and  that  a  court  of  equity  is  bound  to  give  effect  to  that 
claim.  *Can  this  Court  give  any  relief  as  regards  the  proceeds  of  ri(LaKi}-\ 
property  which  could  not  be  given  as  against  the  property  itself  ? 
There  may  be  cases  put,  with  regard  to  other  transactions,  in  which  the  Court 
would  follow  the  money,  and  would  not  follow  the  property,  but  I  think  the 
right  to  the  money  here  must  spring  out  of  the  right  to  the  vessel.  The  right, 
if  there  was  any  right  created,  was  to  the  vessel,  for  the  consignment  was  of 
the  vessel,  and  the  vessel,  by  its  proceeds,  no  doubt,  was  to  pay  its  debts ;  but 
before  effect  was  given  to  that  inchoate  right,  before  it  ever  ripened  into  a 
perfect  contract, — and  while  it  was  pending, — the  party,  who  was  in  the  act 
of  giving  effect  to  it,  chose  to  prevent  it  from  becoming  a  legal  and  binding 
contract.  If  it  does  not  become  a  legal  binding  act,  how  can  equity  fix  upon 
the  proceeds  of  property,  which  by  law  has  not  become  liable,  and  which,  in 
fact,  legally  belongs  to  somebody  else  ?  Suppose,  for  example,  the  defendants 
had  now  got  the  ship,  and  if,  as  is  admitted,  they  would  be  entitled  to  retain 
her  as  long  as  she  endures,  or  to  make  firewood  of  her,  if  they  please,  and  the 
plaintiffs  never  could  enforce  their  claim,  it  would  be  singular  indeed,  that 
though  the  property  could  be  held  in  defiance  of  the  rightful  owner,  and  that 
no  equity  existed  as  regarded  the  property  so  long  as  it  was  kept  in  specie,  yet 
that  the  moment  that  property  was  converted  into  money,  the  money  might 
be  demanded  by  the  plaintiffs.  What  is  that  but  indirectly  breaking  in  upon 
the  provisions  of  the  Ship  Registry  Acts,  and  giving  the  plaintiffs  a  right  or 
property  in  the  vessel,  though  they  cannot  have  the  vessel  itself?  These  Acts 
intended  that  the  property  in  the  vessel  should  go  hand  in  hand  with  the  right 
to  the  vessel,  and  that  he  who  had  the  vessel  should  also  have  an  equitable 
right  to  the  property  in  the  vessel.  The  cases,  if  it  were  necessary  to  go  into 
them,  would  prove  that.     My  clear  opinion,  therefore,  is,  that  the  property  in 
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this  ship  did  not  pass  to  the  plaintiffs,  while  it  was  in  specie,  and  that  being 
so,  that  the  contract  under  the  documents  which  have  been  produced  does  not 
give  them  the  title  which  they  now  assert  to  the  proceeds  of  that  property." 

The  policy,  however,  of  the  Ship  Registry  Acts  is  not,  in  all  cases,  appli- 
cable to  contracts  relative  to  the  proceeds  arising  from  the  sale  of  ships,  and 
to  the  produce  of  freight.  Thus,  in  Armstrong  v.  Armstrong^  21  Beav.  78, 
shares  in  a  British  ship,  purchased  with  his  father's  money,  were  registered 
in  the  name  of  the  defendant,  Armstrong.  After  the  father's  death,  the  de- 
fendant, Armstrong,  entered  into  an  agreement  with  his  representatives,  ad- 
mitting their  right,  and,  for  valuable  consideration,  agreeing  to  sell  the  shares 
r  *fi5^1  ^^  ^^^^  6nd  of  twelve  months,  and  to  account  to  the  representatives 
for  the  proceeds.  The  ship  was  accordingly  sold.  It  was  held  by 
Sir  John  Romilly,  M.  R.,  that,  although  the  Ship  Registry  Acts  prevented 
the  representatives  enforcing  any  right  against  the  ship  itself;  still  that  they 
were  entitled  to  recover  the  proceeds  of  the  sale  in  the  hands  of  the  purchaser. 
"  My  opinion,"  said  his  Honor,  "  is,  that  the  agreement  here  does  not  give 
any  interest  in  the  ship,  but  is  an  agreement  that  at  the  expiration  of  the 
period  mentioned,  the  defendant  Armstrong  is  to  sell  the  shares  and  pay  over 
the  proceeds  thereof  according  to  the  will  of  his  father.  That  is  exactly  what 
Lord  St.  Leonards  says  in  if  Calmont  v.  Ranhin^  2  De  Gr.  Mac.  &  Gr.  424.  I 
do  not  lay  down  any  rule  that  parties  cannot  authorize  a  ship  to  be  sold,  and 

direct  in  what  manner  the  money  shall  be  applied The  result,  is 

that,  in  my  opinion,  this  is  an  agreement  which  is  binding  on  the  defendant 
Armstrong,  that  it  is  capable  of  being  enforced  in  this  Court,  and  that  the 
money  arising  from  the  sale  of  the  ship  being  now  available,  he  is  bound  to 
account  for  it  in  the  manner  provided  by  this  agreement."  See  and  consider 
Coomhes  v.  Mansfield,  3  Drew.  193 ;  Clarke  v.  Batters,  1  K.  &  J.  242. 

The  Court  has  frequently  stated  that  fraud  might  warrant  its  interference, 
but  there  is  ino  case  in  the  books  in  which  the  particular  fraud  which  would 
create  an  interest  in  a  ship  has  occurred.  M^  Calmont  v.  Rankin,  2  De  Gr. 
Mac.  &  Gr.  416 ;  Armstrong  v.  Armstrong,  21  Beav.  71,  87. 

It  has  recently  been  decided  at  law,  that  an  action  will  not  lie  for  the  breach 
of  an  executory  contract  for  the  sale  or  transfer  of  a  ship,  unless  the  contract 
contains  a  recital  of  the  certificate  of  registry,  pursuant  to  the  8  &  9  Vict.  c. 
89,  s.  34 :  Duncan  v.  Tindal,  13  C.  B.  258. 


The  specific  performance  of  con-  1  Parson's  Eq.  476.  It  is  not  given 
tracts,  belongs,  rather,  to  the  extraor-  because  there  is  no  remedy  at  all  at 
dinary  jurisdiction  of  the  Court  of  law;  for  there  is  always  at  law  a  remedy 
Chancery.  It  is  not  a  matter  of  course,  in  damages  for  the  breach  of  a  con- 
in  all  cases.  Itrests  upon  a  sound,  judi-  tract.  It  is  given  because  the  legal 
cial  discretion ;  Blackwelder  v.  Love-  remedy  of  damages  is,  in  certain  cases, 
less,  21  Ala.  371 ;  Palmer  v.  Graham,  not  a  complete  remedy;  and,  of  course, 
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it  is  confined  to  those  cases  where  a 
compensation  in  money  is  not  ade- 
quate, or  not  practicable :  see  Seymour 
V.  Delancey^  3  Cowen,  446,  505. 

There  are  two  grounds  upon  which 
a  court  of  equity  decrees  specific  exe- 
cution of  contracts,  on  account  of 
damages  at  law  being  an  insufficient 
remedy.  1.  One  of  these  is  where 
there  is  something  particular  and 
specific  in  the  subject  of  the  contract, 
which  cannot  be  at  all  represented  by 
damages.  2.  The  other  is,  where  the 
measure  of  damages  at  law  is  uncertain 
or  unascertainable,  owing  to  the  con- 
tingent nature  of  the  property,  so  that 
the  only  method  of  giving  the  pur- 
chaser the  exact  value  of  his  purchase, 
is  to  give  him  the  thing  itself.  The 
first  of  these  exists,  where  it  is  appa- 
rent that  the  object  contemplated  by 
the  purchaser  was,  not  a  general  profit, 
which  could  be  represented  by  money, 
but  some  special,  peculiar  purpose  of 
use  or  enjoyment,  which  could  be 
satisfied  only  by  having  the  individual 
thing  itself  for  which  he  had  bar- 
gained; Kirhsey^.  Fike,  27  Alabama, 
383:  see  JSFeilly  v.  The  Merchant's 
Insurance  Company,  19  Ohio,  452. 
In  these  cases,  there  is  something  in 
the  contract  for  which  the  law  does 
not  profess  to  give  a  remedy ;  for  its 
damages  are  based  upon  the  general 
value  of  the  article,  and  not  on  the 
special  value  which  it  has  for  the  pur- 
chaser under  all  the  circumstances  of 
the  case.  Accordingly,  on  this  ground, 
contracts  for  real  estate  will  generally 
be  decreed,  because  there  is  some- 
thing specific  in  every  piece  of  land, 
as,  situation,  title,  &c. ;  and  a  contract 
for  the  sale  of  a  chattel  which  has 
something  peculiar  and  individual* in 
its   nature,  as,   a   family  picture,  or 


relic,  may  be  decreed ;  but  a  contract 
for  a  chattel  not  specific  or  individual, 
but  merely  answering  a  general  de- 
scription, as,  so  much  merchandise  or 
stock,  is  not  decreed  by  a  court  of 
chancery ',  for  the  law  gives  what  was 
the  substantial  object  of  the  parties  in 
entering  into  the  contract,  viz :  a 
money  profit;  Ferguson  v.  Paschall, 
11  Missouri,  267.  2.  The  other  ground 
is  the  uncertain  measure  of  damages 
at  law,  or  rather  the  impossibility  of 
ascertaining  the  real  damages ;  which 
exists  in  regard  to  certain  special  con- 
tracts; Woodward  v.  Aspinwall,  3 
Sandford^s  S.  C.  272 ;  Summer's  v. 
Bean,  13  Grattan,  404,  419.  [The 
principles  which  pervade  and  govern 
this  branch  of  equitable  jurisdiction, 
are  the  same,  whether  real  or  personal 
property  is  in  question,  the  only  dif- 
ference being,  that  while  contracts  for 
the  conveyance  of  land  fall,  prima 
facie,  within  their  operation,  the  pre- 
sumption is  the  other  way  with  regard 
to  chattels,  and  equity  will  not  inter- 
vene unless  there  are  some  special  cir- 
cumstances which  render  its  assistance 
necessary  to  the  ends  of  justice; 
Dalzell  V.  Crawford,  1  Parson's  Eq. 
37,  42;  The  Mechanic's  Bank  v. 
Seton,  1  Peters,  299 ;  Kirhsey  v. 
Fihe,  27  Alabama,  283 ;  Summers 
V.  Bean,  13  Grattan,  404,  411. 
When,  however,  the  case  is  in  other 
respects  proper  for  relief,  it  will  be 
given  whether  the  wrong  is  a  tort 
or  a  mere  breach  of  contract,  especi- 
ally if  the  wrong  is  aggravated  by  a 
breach  of  trust  or  confidence ;  and  in 
M'Gowin  V.  Remington,  2  Jones,  56, 
the  Supreme  Court  of  Pennsylvania 
decreed  the  specific  restitution  of 
drafts,  maps,  plans,  and  other  valuable 
private  papers  which  had  been  taken 
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possession  of  by  a  clerk  during  the 
absence  of  his  employer,  and  wrong- 
fully withheld  after  he  returned.] 

The  general  principle  is  well  settled 
in  this  country,  that  a  court  of  chan- 
cery does  not  interfere  to  enforce  spe- 
cific performance  of  contracts  relating 
to  chattels,  because  chattels  generally 
are  not  specific  in  the  sense  here 
meant,  and  one  article  of  the  same 
character  serves  as  well  as  another : 
Caldwellj  &c.  V.  Meyers  and  Wife, 
Hardin,  551;  (see,  however,  Meri- 
wether V.  Booker  and  Wife,  5  Little, 
254;)  Madison  v.  Chinn,  3  J.  J. 
Marshall,  230 ;  Dalzell  v.  Crawford, 
2  Pennsylvania  Law  Journal,  17, 19 ; 
Ins.  Co.  of  N.  A.  V.  Union  Canal  Co. 
et  at.,  lb.  65,  67;  Savary  v.  Spence, 
13  Alabama,  561 ;  Bahur  v.  Bahur, 
24  Maine,  42  ;  The  Justices  v.  Croft, 
18  Georgia,  473;  RoundtreeY.M^Lain, 
4  Hempstead,  245.  '^  It  is  a  general 
rule,''  said  the  chancellor,  in  Hoy 
V.  Hanshorough  et  al.,  1  Freeman's 
Chancery,  533,  543,  ''  that  a  court  of 
equity  will  not  decree  a  specific  per- 
formance of  a  mere  personal  covenant 
sounding  in  damages,  nor  of  a  contract 
relating  to  personalty,  where  compen- 
sation may  be  had  at  law."  "  It  is 
contended,"  said  Daggett,  C.  J.,  in 
Cowles  V.  Whitman,  10  Connecticut, 
121,  124,  "  that  a  bill  will  not  lie  for 
the  specific  execution  of  a  contract 
relating  to  personal  chattels  merely, 
because  there  is  an  adequate  remedy 
at  law ;  and  for  this  positson  several 
cases  are  cited,  and  many  more  might 
be  cited.  As  a  general  rule,  it  is  true. 
As  contracts  for  the  delivery  of  corn, 
flour,  stock  in  banks  or  in  the  funds, 
and  the  like,  may  be  compensated  in 
damages,  courts  of  equity  will  leave 
the  parties  to  their  remedy  at  law : 
Buxton  V.  Lister  et  al.,  3  Atk.  383 ; 


2  Swift's  Digest,  17.  There  can  be 
no  difference  between  these  five  shares 
of  bank  stock  and  any  other  like  num- 
ber." "  It  is  the  common  course  of 
the  court,"  said  Dessaussure,  C,  in 
Brown  v.  Gilliland,  3  Dessaussure, 
539,  541,  "  to  decree  the  specific  exe- 
cution of  contracts  respecting  real 
estates ;  and  it  is  equally  the  settled 
course  of  the  court  to  refuse  to  decree 
the  specific  execution  of  contracts,  as 
to  some  kinds  of  personal  chattels, 
particularly  stock.  Some  exceptions 
have  been  made  as  to  some  special 
kinds  of  personal  chattel,  under  pecu- 
liar circumstances."  [And  when  a  mail 
contractor  sought  to  compel  a  plank 
road  company,  to  permit  the  execution 
of  an  agreement  for  the  transportation 
of  the  mail  over  their  road,  a  decree 
was  refused  on  the  ground,  that  the 
bill  disclosed  no  sufficient  reason  for 
believing  that  an  adequate  compensa- 
tion could  not  be  obtained  by  a  suit 
for  damages  at  law ;  Bowel  v.  Central 
Plank  Road  Company,  24  Alabama, 
441.] 

That  the  court,  however,  will  de- 
cree specific  performance  of  personal 
contracts,  in  those  exceptional  cases, 
which  fall  within  the  reasons  upon 
which  the  practice  of  enforcing  con- 
tracts relating  to  real  estate  rests, 
namely,  that  compensation  in  damages 
would  be  inadequate,  is  also  an  es- 
tablished principle  in  this  country. 
"  Notwithstanding  this  distinction  be- 
tween personal  contracts  for  goods, 
and  contracts  for  lands,  is  to  be  found 
laid  down  in  the  books,  as  a  general 
rule,"  said  Thompson,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  The 
Mechanic's  Bank  of  Alexandria  v. 
SHon,  1  Petars,  300,  305,  "yet  there 
are  many  cases  to  be  found  where 
specific  performance  of  contracts,  re- 
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lating  to  personalty,  have  been  en- 
forced in  chancery;  and  courts  will 
only  weigh  with  greater  nicety,  con- 
tracts of  this  description,  than  such 
as  relate  to  lands/'  [Where,  therefore, 
no  redress  against  a  manifest  wrong 
can  be  had  at  law,  or  when  redress 
would,  from  any  cause,  be  inadequate, 
relief  will  be  given  in  equity,  whether 
lands  or  chattels  are  in  question,  the 
want  or  failure  of  a  sufficient  legal 
remedy  being,  in  this,  as  in  most 
other  cases,  sufficient  to  warrant  the 
interference  of  chancery.  Hence, 
when  the  part  execution  of  an  ante- 
nuptial contract  with  reference  to 
chattels  or  choses  in  action,  which  is 
invalid  under  the  Statute  of  Frauds, 
for  want  of  a  writing,  has  given  rise 
to  an  equity  which  the  law  cannot  en- 
force effectually,  a  specific  perform- 
ance will  be  decreed  for  the  same 
reasons,  which  apply  when  oral  agree- 
ments for  the  sale  of  real  estate  are  in 
question;  Gough  v.  Crane,  3  Mary- 
land Chancery,  119 ;  4  Maryland,  311. 
And  when  the  stock  of  a  bank  is  held 
by  a  trustee,  equity  will  interfere  for 
the  purpose  of  defeating  an  attempt 
to  set  up  a  lieu  at  variance  with  the 
trust,  for  a  loan  made  to  the  trustee 
with  full  notice  of  his  fiduciary  charac- 
ter, by  compelling  the  bank  to  permit 
a  transfer  of  the  stock  to  the  cestui 
que  trust,  or  those  claiming  under  him; 
The  Mechanic's  Bank  v.  Seton,  1 
Peters,  299.  In  like  manner,  a  pro- 
vision in  a  contract  for  the  sale  of 
the  goodwill  of  a  business,  that  the 
purchaser  shall,  in  default  of  pay- 
ment, return  the  business  in  the  same 
state  in  which  it  was  when  purchased, 
will  be  specifically  enforced  by  enjoin- 
ing him  from  prosecuting  the  business 
on  his  own  account,  and  thus  drawing 
off  the  customers  of  the  vendor;  Pal- 


mer V.  Graham,  1  Parson's  Eq.  476 ; 
and  a  similar  course  will  be  taken  with 
reference  to  an  agreement  to  insure ; 
Carpenter  v.  The  Mutual  S.  Ins.  Co., 
4  Sandford's  Chancery,  408 ;  because 
neither  case  affords  an  adequate  mea- 
sure or  standard  of  damages,  and 
damages  might  prove  inadequate  for 
compensation.  And  it  has  been  held, 
that  equity  will  compel  the  delivery 
up  of  bonds,  notes,  and  other  docu- 
mentary evidences  of  debt ;  Gough  v. 
Crane,  3  Maryland  Chancery,  119 ;  at 
all  events,  where  tbe  question  arises 
between  the  representatives  of  a  de- 
ceased wife  and  the  husband,  and  in- 
volves equitable  considerations;  for  it 
would  seem  plain  that  a  bill  in  equity 
cannot  be  made  a  substitute  for  trover 
or  replevin,  unless  on  special  grounds 
or  under  very  peculiar  circumstances. 
The  wrongful  detention  or  asportation 
of  chattels,  which  are  of  peculiar  value 
to  the  owner,  may,  however,  give  a 
right  to  the  aid  of  chancery,  to  compel 
their  restitution ;  and  it  was  held  in 
M^  Gowin  V.  Renington,  2  Jones,  56, 
that  when  part  of  the  property,  with- 
held by  an  agent,  falls  within  this 
principle,  the  decree  should  extend  to 
the  whole,  and  thus  avoid  the  evils 
incident  to  bringing  the  same  wrong 
before  two  different  tribunals.] 

The  jurisdiction  of  equity  to  com- 
pel a  specific  performance,  was  care- 
fully considered  in  Chamherlaine  v. 
Blue,  6  Blackford,  491,  492,  where 
the  court  held  the  following  language  : 
^^  As  a  general  rule,  a  court  of  chan- 
cery will  not  interfere  where  a  con- 
tract sounds  only  in  damages.  There 
are  cases,  however,  where  on  contracts 
sounding  in  damages  only,  a  court  of 
chancery  will  exercise  its  jurisdiction. 
As,  for  example,  where  there  was  a 
contract  for  the  sale  of  a  large  quan- 
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tity  of  iron  to  be  paid  for  in  a  certain 
number  of  years  by  instalments,  a 
specific  performance  was  decreed,  3 
Atk.  384;  Adderley  y.  Dixon,  1  Sim. 
&  Stu.  607.  And  in  Buxton  v.  Lister, 
3  Atk.  383,  which  was  a  bill  for  the 
specific  performance  of  a  contract  for 
the  delivery  of  certain  timber  at  speci- 
fied periods,  Lord  Hardwicke  held 
that  a  court  of  equity  could  grant  re- 
lief in  such  a  case,  though  in  that  case 
the  bill  was  dismissed  on  account  of 
fraud  in  the  vendor.  The  exercise  of 
this  jurisdiction,  however,  is  limited 
to  cases  where  a  compensation  in  dam- 
ages would  not  afford  a  full,  complete, 
and  satisfactory  remedy.  Courts  of 
equity  will  also,  in  many  cases,  de- 
cree the  specific  execution  of  personal 
contracts,  where  injury  is  apprehended 
but  not  yet  sustained. '^  In  that  case, 
it  was  held  that  a  court  of  equity  may 
decree  specific  performance  of  a  gen- 
eral covenant  to  indemnify;  but  an 
opposite  decision  was  given  in  Hoy  v. 
Handshorough  et  al.,  1  Freeman^s 
Chancery,  533. 

In  Phillips  V.  JBerger,  2  Barbour's 
S.  Ct.  609— affirmed  8  Id.  527— it 
was  determined  that  a  bill  could  be 
sustained  for  specific  performance  of 
an  agreement  to  compromise  a  judg- 
ment debt,  by  receiving  a  promissory 
note  of  a  third  person  for  a  portion  of 
the  amount.  And  Edmonds,  J.,  in 
that  case,  said  :  ^'  The  jurisdiction  of 
this  court,  in  compelling  a  specific 
performance  of  contracts  relating  to 
lands,  is  pretty  well  settled ;  but  not  so 
in  regard  to  personal  contracts — that 
is,  contracts  for  personal  acts,  or  for 
the  sale  and  delivery  of  personal  pro- 
perty. The  reason  for  the  distinction 
between  the  two  classes  of  contracts 
has  long  since  past  away.  Yet,  the 
distinction,  still,  in  a  great  measure, 


remains.  Judge  Story,  with  great  pro- 
priety, in  his  Commentaries  on  equity 
jurisprudence,  remarks,  that  there  is 
no  reasonable  objection  to  allowing  the 
party  who  is  injured  by  the  breach  to 
have  an  election  either  to  take  dam- 
ages at  law,  or  to  have  a  specific  per- 
formance in  equity.  The  courts  have 
not  yet  gone  that  length ;  but  when 
they  do,  they  will  relieve  the  subject 
of  specific  performance  of  many  of  its 
embarrassments,  and  remove  from  this 
branch  of  equity  jurisprudence  many 
of  the  artificial  distinctions  to  which 
the  courts  have  been  compelled  to 
have  recourse,  in  order  to  justify  their 
advance  toward  such  a  sound  general 
rule.  The  rule  in  regard  to  personal 
contracts  yet  falls  short  of  that,  and 
is  extended  only  to  cases  where  the 
party  wants  the  thing  in  specie,  and 
he  cannot  otherwise  be  compensated ; 
that  is,  where  an  award  of  damages 
would  not  put  him  in  a  situation  as 
beneficial  as  if  the  agreement  were 
specifically  performed.  Or,  where  the 
compensation  in  damages  would  fall 
short  of  the  redress  which  his  situa- 
tion might  require.  The  general  rule 
is,  not  to  entertain  jurisdiction  to  de- 
cree a  specific  performance  respecting 
goods,  chattels,  stocks,  choses  in  ac- 
tion, and  other  things  of  a  mere  per- 
sonal nature ;  but  the  rule  is  qualified, 
and  is  limited  to  cases  where  a  com- 
pensation in  damages  would  furnish  a 
complete  and  satisfactory  remedy.'^ 
[Similar  ground  was  taken  in  Very  v. 
Levy,  13  Howard,  345,  and  an  agree- 
ment by  a  creditor  to  receive  such 
goods  as  he  might  select,  in  payment 
of  the  debt,  under  which  part  of  the 
goods  had  been  delivered,  carried  into 
full  execution  by  a  decree  that  a  master 
should  select  and  deliver  the  resi- 
due of  the  goods  in  final  satisfaction, 
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in  case  the  creditor  refused  to  select 
them  himself;  the  court  holding  that 
although  an  accord  is  not  binding,  at 
law,  without  satisfaction,  it  may  yet 
be  specifically  enforced  by  equity. 
Another  illustration  of  the  same  gen- 
eral principle  may  be  found  in  Kirh- 
sey  V.  Fihe,  Tl  Ala.  283,  where  an 
award  dividing  vats  and  hides,  which 
formed  the  assets  of  a  partnership,, 
equally  between  the  partners,  was  en- 
forced specifically  on  the  ground  that 
the  principle  was  the  same  whether 
lands  or  chattels  were  in  question,  and 
that  a  specific  performance  should  be 
decreed,  whenever  compensation  in 
damages  would  manifestly  be  inade- 
quate to  the  purposes  of  justice.  It 
seems,  moreover  to  have  been  thought, 
in  this  case,  and  in  Clarh  v.  Flinty 
22  Pick.  231,  that  the  insolvency  of 
a  party  who  withholds  a  chattel,  may 
form  a  reason  why  equity  should  de- 
cree its  restitution,  instead  of  remit- 
ting the  complainant  to  an  action  at 
law.  And  when  A.  and  B.  agreed 
that  A.  should  furnish  a  large  quantity 
of  peach  trees,  and  that  B.  should 
plant  them  on  his  farm,  send  the  fruit 
to  market,  and  render  an  account  of 
the  profits,  and  A.  furnished  the  trees 
in  pursuance  of  the  contract,  equity 
enforced  the  agreement  specifically  at 
the  suit  of  A.  and  those  claiming 
under  him,  by  assignment ;  M^ Knight 
V.  Bobbins,  229,  642 :  while  in  Fishe 
V.  Johnson,  2  Jones'  Eq.  149,  stock 
in  a  railroad  company  was  said  to 
stand  on  a  different  footing,  in  this 
country,  from  government  stock  in 
England,  and  to  have  a  specific  value, 
which  made  it  a  proper  subject  for  a 
decree  of  specific  performance.] 

Where  a  trust  has  been  created, 
in  relation  to  particular  chattels,  by 
contract,  there  is  no  doubt  that  a  bill 


in  equity  will  lie  to  enforce  the  trust, 
and  have  a  transfer  of  the  property; 
Ferguson  v.  Paschell,  11  Missouri, 
267.  Cowles  V.  Whitman,  10  Con- 
necticut, 121,  125,  was  the  case  of  a 
trust  in  bank  shares;  and  Clark  v. 
Flint,  22  Pickering,  231,  239,  rests 
upon  a  similar  principle.  It  was  there 
held  that,  where  the  owner  of  a  brig, 
had  contracted  in  writing,  for  a  valu- 
able consideration,  to  hold  the  vessel 
in  trust  for  another,  and  subject  to 
his  order  and  disposition,  and  had 
then  sold  her  to  another  person  with 
notice  of  the  contract,  specific  per- 
formance might  be  enforced,  in  case 
of  the  insolvency  of  the  original  con- 
tractor, since  a  judgment  at  law  against 
an  insolvent  person  would  be  not  an 
adequate  remedy.  ^^  It  is  objected," 
said  Wilde,  J.,  in  delivering  judg- 
ment, "that  the  court  ought  not  to 
exercise  jurisdiction  in  equity  for  a 
specific  performance  of  agreements 
relating  to  personal  property.  And 
generally,  that  rule  has  been  observed 
in  the  English  courts,  but  has  been 
subject  to  numerous  exceptions,  and 
has  been  uniformly  limited  to  cases 
where  a  compensation  in  damages  fur- 
nishes a  clear  and  adequate  remedy. 
If  the  party  complaining  has  no  such 
remedy,  it  is  quite  immaterial  whether 
the  contract  relates  to  real  or  personal 
estate :  2  Story  on  ifq.  24.  The  exer- 
cise of  equity  jurisdiction  does  not 
proceed  upon  any  distinction  between 
real  estate  and  personal  estate;  but 
because  damages  at  law  may  not  in 
the  particular  case  afford  a  complete 
remedy. 

"This  doctrine  is  thus  laid  down 
by  Judge  Story  in  his  Commentaries, 
and  is  fully  sustained  by  the  cases 
cited  in  support  of  it.  The  reasons 
given  for  a  distinction  between  real 
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estate  and  personal  estate  are  not  very 
satisfactory.  All,  as  it  seems  to  me, 
that  can  be  fairly  inferred  from  the 
cases  on  this  point  is,  that  in  contracts 
respecting  personal  estate  a  compensa- 
tion in  damages  is  much  oftener  a 
complete  and  satisfactory  remedy,  than 
it  is  in  those  which  relate  to  real  es- 
tate. But  in  all  cases,  if  the  party 
has  not  such  a  remedy,  a  court  of 
equity  will  entertain  jurisdiction,  and 
grant  relief  as  justice  may  require." 

In  the  southern  States  of  this  Union, 
numerous  cases  have  arisen  in  regard 
to  slaves,  who  are  regarded  by  the  law 
as  property,  but  in  many  instances  are 
property  of  the  most  specific  kind. 
The  discussions  which  have  taken 
place  on  this  subject  are  well  adapted 
to  discover  the  true  grounds  upon 
which  equity  enforces,  or  refuses  to 
enforce  a  personal  contract. 

In  South  Carolina,  in  the  earlier 
cases,  it  was  held  to  be  a  general  rule, 
that  Chancery  did  not  enforce  specific 
execution  of  contracts  relating  to  per- 
sonal property,  and  that  the  circum- 
stance that  slaves  were  the  subjects  of 
the  contract,  did  not  create  an  excep- 
tion :  Farley  v.  Farley,  1  M^Cord's 
Chancery,  506,  516.  Subsequently, 
in  the  case  of  Sarter  and  Wife  and 
others  v.  Gordon,  Adrn'r,  2  Hill's 
Chancery,  121,  the  considerations 
which  give  to  domestic  slaves  a  spe- 
cific character  and  an  individual  value, 
in  relation  to  their  owner,  were  brought 
fully  into  view,  and  it  was  decided, 
that,  as  a  general  rule,  a  bill  will  lie 
for  the  specific  delivery  of  slaves,  as 
for  the  specific  performance  of  a  con- 
tract for  the  sale  of  lands,  but  that 
there  might  be  exceptions  to  the  rule ; 
if  it  appeared  that  the  purchaser  con- 
tracted for  the  slaves  as  merchandise 
to  sell  again,  this  according  to  the  ex- 


pression in  Buxton  v.  Lister,  would 
be  merely  a  matter  in  the  way  of  trade, 
and  in  such  a  case,  complete  justice 
might  be  done  by  a  compensation  in 
damages.  Shortly  after,  in  Horry 
and  Trapier,  Trustees,  v.  Glover  and 
others,  1  Id.  615,  525,  the  rule  was 
laid  down  as  follows :  "  that  if  a 
man's  slave  has  come  into  the  pos- 
session of  another  who  refuses  to  de- 
liver him,  or  if  he  has  contracted  for 
specific  slaves,  he  has  a  right  to  a 
specific  delivery :  But  if  the  con- 
trary appears — that  he  contracted  for 
slaves  generally,  with  no  view  to 
any  particular  individuals,  or  if  they 
were  contracted  for  as  merchandise, 
to  sell  again,  the  remedy  is  at  law.'' 
In  Young  v.  Burton,  1  M'Mullan's 
Equity,  256,  the  subject  was  again 
discussed  in  the  Court  of  Errors,  and 
the  reader  is  specially  referred  to  that 
case,  as  containing  a  thorough  and 
able  exposition  of  the  distinctions  in 
relation  to  the  specific  execution  of 
personal  contracts.  The  rule  was  there 
propounded  :  ^'  First,  that  a  bill  well 
lies  for  the  specific  delivery  of  slaves, 
generally,  which  are  withheld  from 
the  possession  of  the  rightful  owner. 
Second,  that  it  is  suflBicient  to  give 
jurisdiction  to  the  court,  to  state,  in 
such  bill,  that  the  slaves  are  the  pro- 
perty of  the  complainant,  and  that 
their  possession  is  withheld  by  the 
defendant.''  See,  also,  Boho  v. 
Grimhe  &  Martin,  lb.  304,  310; 
Fraser  v.  M'  Clenachan,  2  Richard- 
son's Equity,  79,  84 ;  Ellis  v.  Com- 
mander, 1  Strobhart's  Equity,  188, 
190.  In  the  late  case,  however,  of 
Bryan  &  Richardson  v.  Robert,  lb. 
335,  341,  the  limits  of  equity  juris- 
diction on  this  subject  were  more  spe- 
cially and  precisely  defined,  and  the 
generality  of  the  previous  rule,  per- 
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haps,  somewhat  qualified.  In  that 
case,  a  slave  had  been  sold,  and  a 
mortgage  upon  him  taken  for  the  pur- 
chase-money, and  he  had  again  passed 
through  the  hands  of  several  vendees ; 
the  sureties  of  the  original  mortgagor 
then  paid  the  debt,  and  took  an  as- 
signment of  the  mortgage,  and  sought 
to  recover-  the  slave.  "  I  think,'' 
said  Harper,  C,  ^'  there  is  a  miscon- 
ception in  supposing  this  a  case  in 
which  a  bill  will  lie  for  the  specific 
delivery  of  a  slave.  The  general  prin- 
ciple on  which  such  a  bill  may  be  sus- 
tained, as  determined  by  the  cases  of 
JSarter  v.  Gordon,  Trapier  v.  Glover, 
and  Young  Y.  Burton,  rests  on  these 
grounds :  that  where  an  owner  has 
had  possession  of  a  slave,  and  he  has 
been  deprived  of  it  by  the  act  of  an- 
other, the  general  presumption  is, 
that  there  may  be  some  qualities  in 
the  slave  which  would  render  him  of 
more  value  to  the  owner  than  could 
be  compensated  by  the  price  of  such 
a  slave,  estimated  at  his  mere  market 
value.  So,  where  a  party  contracts 
for  the  purchase  of  specific  slaves,  it 
is  presumed  that  he  may  have  made 
his  contract  with  a  view  to  some  par- 
ticular qualities  in  the  slaves  them- 
selves, for  which  ordinary  damages 
would  not  be  a  sufficient  compensa- 
tion. Or,  as  in  Trapier  v.  Glover, 
when  one  is  entitled  to  slaves,  by  the 
gift  or  limitation  of  a  friend,  relation, 
or  ancestor,  there  is  very  sufficient 
reason  why  he  should  have  the  slaves 
themselves,  instead  of  any  damages 
for  their  estimated  value.  A  general 
expression  is  used  in  one  of  the  cases, 
that  where  a  party  states  a  defendant 
to  be  in  possession  of  his  slave,  he 
states  a  case  entitling  him,  prima 
facie,  to  the  interference  of  this  court. 
And  so  it  is,  but  it  must  be  taken  with 


the  qualifications  I  have  suggested 
from  the  context  of  the  cases.  An 
exception  is  made  in  the  cases,  when 
it  appears  that,  without  any  view  to 
peculiar  qualities,  there  is  a  contract 
for  slaves,  to  be  sold  again  as  merchan- 
dise. 

^'  The  same  reason  applies,  and 
more  strongly,  in  the  case  of  a  mort- . 
gagee  of  slaves.  He  is  not  supposed 
to  know  anything  of  the  peculiar 
qualities  of  the  slaves,  except  that  he 
might  form  an  estimate  of  the  market 
value  of  such  slaves,  and  certainly  not 
to  have  the  same  attachment,  or  know- 
ledge of  their  character  and  qualifica- 
tions, as  the  owner,  who  has  been  in 
possession  of  them,  and  has  been  de- 
prived of  it.  In  this  court,  the  mort- 
gagee, though  having  the  legal  title, 
is  not  considered,  in  any  manner,  as 
the  owner  of  the  slaves ;  as,  in  a  court 
of  equity,  in  England,  the  mortgagee 
of  land  is  not  considered  the  owner. 
He  is  regarded  as  having  taken  a 
pledge  or  security  for  his  debt,  with 
no  view  to  the  possession  of  the  pro- 
perty itself.  His  object  is  merely  the 
recovery  of  his  money.'' 

In  Alabama,  principles  quite  the 
same  with  those  thus  defined  by  Mr. 
Chancellor  Harper,  are  laid  down  in 
Savery  v.  Spence,  13  Alabama,  561, 
564,  which  related  to  a  contract  about 
slaves,  which  clearly  involved  pecu- 
niary considerations  only.  "  A  court 
of  equity,"  said  Dargan,  J.,  ^^will 
not  decree  a  specific  execution  of  a 
contract  in  reference  to  personal  pro- 
perty, when  compensation  for  the 
breach  of  the  contract  in  damages, 
furnishes  a  complete  and  satisfactory 
remedy.  See  2  Story's  Eq.  26.  A 
court  of  equity  will,  in  some  instan- 
ces, interpose,  and  decree  a  specific 
performance  of  a  contract,  in  refer- 
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ence  to  personal  property;  but  then 
it  must  be  shown,  that  a  court  of  law 
cannot  give  full  and  complete  redress 
by  compensation  in  damages,  for  a 
breach  of  the  contract,  either  from 
the  nature  of  the  contract  itself,  or 
from  the  peculiar  character  of  the  sub- 
ject-matter of  the  contract,  neither  of 
which  is  shown  in  the  present  case, 
and  therefore,  the  complainant  should 
be  remitted  to  a  court  of  law,  which 
is  fully  competent  to  give  redress  in 
this  case,  if  there  has  been  a  violation 
of  the  terms  of  any  contract  in  refer- 
ence to  the  slaves/' 

In  Mississippi,  in  the  case  of  Mur- 
fliy  V.  Clark,  1  Smedes  &  Marshall, 
221,  232,  a  bill  was  filed  for  the  spe- 
cific delivery  of  slaves,  and  the  objec- 
tion to  the  jurisdiction  was  urged, 
that  there  was  an  ample  and  complete 
remedy  at  law,  and  that  the  bill  did 
"  not  disclose  those  circumstances 
which  are  necessary  to  authorize  the 
interposition  of  equity,  or  in  the  tech- 
nical phrase  of  the  books,  the  pretium 
offectionis  was  not  set  forth/'  Mr. 
Justice  Clayton,  after  an  examination 
of  the  authorities,  said,  that  the  cases, 
to  his  apprehension,  established  the 
principle,  "that  wherever  the  bill 
states  circumstances,  from  which  the 
court  may  fairly  infer  that  the  owner 
prefers  the  property  in  specie  to  dama- 
ges, and  that  this  preference  is  of  a 
character  which  it  is  not  unreasonable 
to  indulge,  and  exists  in  reference  to 
property  for  which  damages  at  law 
might  not  be  a  full  compensation, 
equity  will  entertain  jurisdiction." 
The  point  was  not  considered  as  judi- 
cially settled  by  this  case,  and  came 
up  again  in  Butler  v.  Hicks  et  al.,  11 
Id.  79,  85,  where  a  majority  of  the 
court  afiirmed  the  principle  of  Murphy 
V.  Clark;   but  Sharkey,  C.  J.,  dis- 


sented, or  qualified  his  assent,  as  to 
the  general  principle.  "I  cannot 
concur  in  holding,"  he  said,  "that 
the  owner  of  slaves  may,  under  any 
and  all  circumstances,  resort  to  the 
court  of  chancery  for  the  recovery  of 
his  property.  Slaves  are  regarded  as 
property ;  the  title  to  property  is  tria- 
ble at  law,  unless  there  be  some  pecu- 
liar circumstances  to  give  a  court  of 
chancery  jurisdiction.  I  do  not  think 
this  mere  character  of  the  property 
carries  with  it,  necessarily,  the  pre- 
tium affectionisj  which  has  usually 
been  held  necessary  to  give  the  court 
of  chancery  jurisdiction  to  decree  the 
specific  property  to  the  master.  A 
slave,  from  peculiar  abilities  or  habits, 
might  be  worth  greatly  more  to  his 
master  than  he  would  be  to  any  other 
person,  and  in  such  cases,  the  juris- 
diction might  well  be  exercised." 

The  same  subject  was  discussed  in 
an  interesting  manner,  in  Dudley  v. 
Mallery,  4  Georgia,  52,  65.  "His 
Honor,  the  presiding  judge,"  said 
Lumpkin,  J.,  in  delivering  the  opin- 
ion of  the  Supreme  Court,  in  error, 
"  held,  in  accordance  with  the  recent 
South  Carolina  cases,  that  a  bill  well 
lies  in  a  court  of  equity  for  the  specific 
delivery  of  slaves,  which  are  withheld 
from  the  possession  of  the  rightful 
owner,  and  that  it  is  sufficient  to  give 
jurisdiction  to  the  court,  to  state,  in 
such  bills,  that  the  slaves  are  the  pro- 
perty of  the  complainant,  and  that 
their  possession  is  withheld  by  the  de- 
fendant. 

"  We  yield  our  unqualified  approval 
of  the  motive  which  has  prompted 
these  adjudications,  namely,  huma- 
nity to  the  slave,  the  interest  of  the 
owner,  and  a  just  regard  to  the  ties 
which  bind  the  master  and  slave  to- 
gether.    Those  who   are   acquainted 
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with  this  institution,  know,  that  the 
master  and  slave  form  one  family,  or 
social  compact,  being  usually  reared 
together  on  the  same  lot  or  planta- 
tion, and  feeling  toward  each  other 
the  kindest  sympathies  of  our  nature. 
.  .  .  Instead  of  weakening,  our 
desire  is  to.  maintain  and  promote  this 
mutual  attachment  and  goodwill.  But 
we  cannot,  for  the  very  reasons  as- 
signed in  these  cases,  go  to  the  extent 
of  holding  that  it  is  sufficient  merely 
to  allege  in  the  bill,  that  the  slaves 
sought  to  be  recovered,  are  the  pro- 
perty of  the  complainant,  and  with- 
held by  the  defendant.  In  many,  I 
am  prepared  to  say  from  my  own  ex- 
perience, in  a  majority  of  the  suits 
instituted  for  the  recovery  of  slaves, 
humanity  to  both  races  requires  that 
there  should  not  be  a  specific  deli- 
very  

"Female    slaves    are     sometimes 

«!  pledged  for  the  payment  of  loaned 
money,  and  the  borrower  returns  after 
the  lapse  of  many  years,  tenders  pay- 
ment and  claims  the  right  to  redeem 
his  property,  which  has  multiplied  to 
a  numerous  family ;  here,  as  it  often 
happens,  the  best  feelings  of  our  na- 
ture are  opposed  to  the  legal  or  equit- 
able right. 

"Slaves,  then,  being  by  our  law, 
chattels,  we  think  it  best,  that  as  a 
general  rule,  chancery  should  not  en- 

^  tertain  a  bill  for  their  specific  delivery. 
And  that  to  give  jurisdiction,  it  is 
necessary  to  charge  and  prove  pecu- 
liar circumstances — as,  that  they  are 
family  servants,  a  carpenter,  black- 
smith, wagoner,  hostler,  &c.  This 
will  give  the  defendant  an  opportunity 
of  stating  in  his  answer  the  peculiar 
circumstances  connected  with  his  pos- 
session ;  and  the  special  jury,  under 
the  direction  of  the  chancellor,  will 


constitute  a  fit  and  proper  tribunal,  to 
pass  upon  the  peculiar  features  of  each 
case,  and  to  decree  either  a  specific 
delivery  of  the  property,  or  its  equiva- 
lent in  money. 

"And  this  is  in  conformity  with 
the  practice  of  the  English  courts, 
from  which  ours  is  derived.  There, 
a  bill  will  not  lie  for  the  specific  re- 
covery of  chattels,  unless  where  the 
remedy  at  law  by  damages,  would  be 
utterly  inadequate,  and  leave  the  in- 
jured party  in  a  state  of  irremediable 
loss.  In  all  such  cases,  courts  of 
equity  will  interfere,  and  grant  full 
relief  by  requiring  a  specific  delivery 
of  the  thing  which  is  wrongfully  with- 
held; 2  Stor.  Eq.  Jur.  §  709. 

"  Thus,  where  the  lord  of  the  manor 
was  entitled  to  an  old  altar  piece, 
made  of  silver,  and  remarkable  for  a 
Greek  inscription,  and  dedication  to 
Hercules,  it  was  decreed  to  be  de- 
livered up  as  a  matter  of  curious  anti- 
quity which  could  not  be  replaced  in 
value;  Somerset  v.  Coohsorij  8  P. 
Wms.  390.  So,  where  an  estate  was 
held  by  the  tenure  of  a  horn,  and  a 
bill  was  brought  to  have  it  delivered 
up,  it  was  held  maintainable;  for  it 
constituted  an  essential  muniment  of 
his  title ;  Pusey  v.  Pusey,  1  Yernon, 
273.  The  same  principle  applies  to  any 
other  chattel,  whose  principal  value 
consists  in  its  antiquity;  or  in  its  being 
the  production  of  some  distinguished 
artist;  or  in  being  a  family  relic  or 
ornament,  or  heir-loom ;  such,  for  in- 
stance, as  ancient  gems,  medals,  and 
coins;  ancient  statues  and  busts; 
paintings  of  old  and  distinguished 
masters;  and  even  those  of  modern 
date,  having  a  peculiar  distinction  and 
value,  such  as  family  pictures  and 
portraits  and  ornaments,  and  other 
things  of  a  kindred  nature/' 
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In  North  Carolina,  in  the  case  of 
Williams  v.  Howard,  3  Murphy,  74, 
80,  81,  though  the  point  was  not  con- 
sidered as  necessarily  arising,  the 
judges  expressed  their  opinions  upon 
it.  "  I  have  no  hesitation  in  giving 
it  as  my  decided  opinion,''  said  Tay- 
lor, C.  J.,  "  that  the  reason  of  the  rule 
in  relation  to  the  specific  execution  of 
contracts  relating  to  chattels,  does  not 
apply  to  slaves ;  that  they  form  an  ex- 
ception, for  reasons  equally  cogent,  or 
more  so,  than  those  applicable  to  land. 
With  respect  to  other  chattel  pro- 
perty, justice  may  be  done  at  law,  by 
damages  for  non-performance,  and 
therefore  equity  will  not  interpose : 
but  for  a  faithful  or  family  slave,  en- 
deared by  a  long  course  of  service  or 
early  association,  no  damages  can 
compensate ;  for  there  is  no  standard 
by  which  the  price  of  affection  can  be 
adjusted,  and  no  scale  to  graduate  the 
feelings  of  the  heart."  ^'  All  the  prin- 
ciples," said  Henderson,,  J.,  in  the 
same  case,  "  which  induce  a  court  of 
equity  to  compel  the  specific  execu- 
tion of  a  contract  for  the  sale  of  lands, 
or  some  favorite  personal  chattel,  ap- 
ply with  equal,  if  not  stronger  force, 
to^  the  case  of  slaves."  [These  prin- 
ciples have  been  applied  in  a  number 
of  other  instances,  and  are  generally  re- 
cognized in  the  southern  States  of  the 
Union ;  Pasley  v.  Martin,  5  Richard- 
son's Equity,  351 ;  Reese  v.  Holmes, 
lb.  531 ;  Leftin  v.  Ersjpy,  4  Yerger, 
84,  92  3  Henderson  v.  Vaux,  10  Id. 
30,  37;  Summers  v.  Bean,  13  Grat- 
tan,  404. 

Equity  will  compel  the  execution 
of  an  award,  whenever  its  own  nature, 
or  that  of  the  subject-matter  to  which 
it  relates,  is  such  that  it  cannot  be 
carried  into  execution  without  some 
specific  action^  by  one  or  both  of  the 


parties,  which  could  not  be  enforced 
in  a  court  of  law  j  as  when  the  title  to 
land  is  in  question,  and  the  arbitrators 
decide  that  the  title  is  in  one  of  the 
parties,  or  that  the  other  shall  execute 
a  release  or  conveyance;  Wood  v. 
Shepherd,  4  Patton  &  Heath,  442; 
McNeill  V.  Magee,  5  Mason,  245; 
Somerville  v.  Freeman,  4  Harris  & 
M'Henry,  45 ;  Jones  v.  The  Boston  Mill 
Corporation,  4  Pick.  507,  or  where 
the  award  is  for  the  delivery  of  specific 
chattels,  and  the  case  is  one  in  which 
no  adequate  remedy  could  be  had  by 
a  suit  for  damages  ;  Kirksey  v.  Fihe, 
27  Ala.  383 ;  Story  v.  The  Railroad, 
24  Conn.  94 ;  and,  in  general,  when- 
ever the  circumstances  are  such  that 
equity  would  lend  its  aid,  if  the  obli- 
gation grew  out  of  contract,  and  not 
from  an  award.  Hence,  when  an 
award  is  legally  invalid  or  ineffectual, 
in  consequence  of  some  mistake  or 
omission,  which  does  not  reach  its 
substance,  equity  will  intervene  and 
enforce  its  execution ;  Bouch  v.  Wilher, 
4  Johnson's  Chancery,  405  ;  Bays  v. 
Eherhardt,  3  Michigan,  544;  Cook 
V.  Vich,  2  Howard,  882. 

Equity  will  not  enforce  an  agree- 
ment to  refer  existing  disputes  to  arbi- 
trators ;  Conner  v.  Drake,  1  Ohio,  N. 
S.  166;  Tohey  v.  The  County  of 
Bristol,  3  Story,  800,  820,  823  ;  be- 
cause such  an  agreement  is,  in  effect, 
a  mere  power,  and  consequently  revo- 
cable, and  because  the  policy  of  the 
law  will  not  permit  the  courts  to  be 
ousted  of  their  jurisdiction;  Tohij  v. 
Bristol,  3  Story's  Equity,  sect.  1457. 
Both  these  reasons,  however,  are  some- 
what questionable,  a  power  coupled 
with  an  interest  being  irrevocable ;  1 
American  Leading  Cases,  578  ;  2  Id. 
738 ;  and  legal  policy  no  longer  forbid- 
ding agreements  to  substitute  a  tribu- 
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^nal  chosen  by  the  parties  for  those  pro- 
vided by  the  legislature  or  constitu- 
tion; Livingston  v.  Rolle,  5  Ellis  & 
Blackburne,  132 :  and  in  if  Gheehen 
V.  Duffield,  6  Barr,  497,  the  court 
went  on  the  principle,  that  when  a 
countermand  of  a  submission  would 
be  inequitable,  equity  will  uphold  and 
enforce  the  award  in  spite  of  a  prior 
revocation. 

There  are  a  number  of  contracts 
which  cannot  be  made  the  subject 
of  a  decree  for  specific  performance, 
in  consequence  of  the  impossibility 
of  carrying  the  decree  into  effect 
when  made,  without  an  inquisitorial 
and  oppressive  exercise  of  authority. 
Hence  an  engagement  to  sing  or 
act  at  the  theatre,  or  other  place  of 
public  amusement,  will  not  be  com- 
pulsorily  enforced  in  specie,  because 
it  would  answer  no  good  end  to 
bring  the  performer  on  to  the  stage, 
unless  he  could  also  be  compelled  to 
display  his  talents  or  use  his  voice 
with  effect  when  there;  Sanquirice 
V.  Benedetti,  1  Barbour,  365.  The 
same  reason  applies  to  most  other 
agreements  for  personal  efforts  or  ser- 
vices; Haight  v.  Badgely,  15  Id. 
501. 

It  seems  that  chancery  will^  under 
some  circumstances,  enforce  the  spe- 
cific performance  of  an  agreement  for 
the  formation  or  continuance  of  a  part- 
nership; Story's  Eq.  Jurisprudence, 
§  722 ;  Wilson  v.  Camphell,  5  Grilman, 
383;  but  the  power  is  open  to  many 
objections,  and  certainly  will  not  be 
put  forth  in  any  case  when  its  exer- 
cise would  be  inequitable,  or  where  a 
sufficient  remedy  could  be  had  at  law; 
Wadsworth  v.  Manning,  4  Maryland, 
59;  Beid  v.  Vidal,  5  Richardson's 
Equity,  289.  Nor  will  equity,  in 
general,  compel  parties  who  have  sub- 


scribed to  the  stock  of  a  railroad,  to 
fulfil  their  engagement,  but  will  leave 
the  company  to  their  remedy  in  dam- 
ages at  law;  The  Strasburgh  Rail- 
road Co.  V.  Echternacht,  9  Harris, 
220:  although,  when  a  complainant 
had  subscribed  for  stock,  on  the  faith 
of  a  promise  by  the  defendants  to 
diminish  the  burden  by  taking  a  large 
portion  of  the  amount  subscribed,  he 
was  held  entitled  to  a  decree  for  spe- 
cific performance ;  Austin  v.  Gillesjpie, 
1  Jones'  Equity,  261. 

The  rule  that  equity  will  not  en- 
force contracts  relating  to  chattels  or 
other  personal  property,  specifically, 
ceases  to  be  applicable  when  the  par- 
ties stipulate  expressly  or  by  implica-' 
tion  for  a  specific  interest  in  the  nature 
of  a  lien  or  security,  and  when  the 
object  which  they  have  in  view,  con- 
sequently, cannot  be  attiiined  by  re- 
mitting them  to  an  action  in  personam. 
for  damages,  without  a  guaranty  for 
the  payment  of  the  amount  recovered. 
Hence,  nothing  is  better  settled  than 
that  contracts  for  the  specific  appro- 
priation of  a  fund  or  chattel,  as  pay- 
ment or  security  for  a  debt,  will  be 
viewed  in  equity  as  actual  assign- 
ments and  not  as  mere  promises  to 
assign,  and  specifically  enforced  as 
such  between  the  contending  parties 
and  those  claiming  under  them  as 
creditors  or  purchasers;  Sullivan  v. 
Bowie,  1  Maryland  Ch.  59 ;  Trehert 
V.  Burgess,  11  Maryland,  452.  The 
rule  was  so  held  in  Shochley  v.  Davis, 
17  Georgia,  177  ;  Buck  v.  Swazey,  35 
Maine,  41 ;  Alexander  v.  Ghiselin,  5 
Gill,  138;  and  Triehert\.  Burgess,  11 
Maryland,  452,  464;  and  has  been 
applied  in  a  number  of  other  instances, 
many  of  which  will  be  found  collected 
in  the  note  to  Rowe  v.  Dawson,  post, 
vol.    2,    part  2d.      In  like   manner, 
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when  a  grant  or  mortgage  is  made  of 
freight  which  has  not  yet  been  earned, 
or  of  goods  and  chattels  before  they 
are  acquired,  equity  will  view  the 
transaction  as  a  contract,  and  give  it 
effect  by  a  decree  for  specific  perform- 
ance; Mitchell  V.  Winslowy  2  Story, 
630;  because  there  is  no  adequate 
remedy  at  law,  and  the  plain  intent  of 
the  transaction  would  fail  without  the 
assistance  of  chancery.  Equity  will, 
moreover,  intervene  whenever  its  aid 
is  necessary  to  give  effect  to  the  assign- 
ment of  a  contract  or  chose  in  actiorij 
because  contracts  of  that  nature  can- 
not be  made  the  subject  of  a  legal 
transfer,  and  consequently  fall  more 
peculiarly  within  the  jurisdiction  of 
chancery ;  Woodivard  v.  Aspinwall,  3 
Sanford's  S.  Ct.  272;  Field  v.  The 
Mai/or  of  New  York,  2  Selden,  179; 
and  the  same  course  will  be  adopted 


when  a  contract  has  resulted  in  the 
creation  of  an  equitable  lien ;  Aah  v. 
Johnson,  2  Jones'  Equity,  149. 

Equity  will  not,  under  ordinary  cir- 
cumstances, interfere  to  compel  the 
performance  of  an  accord  while  still 
executory,  or  which  has  not  been  so 
far  executed  as  to  be  binding  in  law 
as  a  satisfaction,  even  when  it  takes 
the  form  of  an  agreement  by  a  number 
of  creditors,  to  receive  part  of  the 
debt  in  payment  of  the  whole ;  Acker 
V.  Phoenix,  4  Paige,  305.  When, 
however,  an  accord  has  been  so  far 
executed  by  one  party  that  it  would 
be  inequitable  to  permit  the  other  to 
defeat  it  by  a  refusal  to  accept  the 
performance  of  the  residue,  chancery 
may  give  the  whole  effect  by  a  decree 
for  specific  performance;  Veri/  v. 
Levi/,  13  Howard,  145. 
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PUSEY  V,  PUSEY. 

DE  TERM.  S.  MICH.  NOVEMBER  20,  1684. 
REPORTED  1  VERN.  273.^ 


Specific  Delivery  up  of  Chattels.]- 
Bill  brought  hi/  the  heir  for  the  horn. 


-Land  held  hy  the  tenure  of  a  horn, 


Bill  was,  that  a  horn,  which,  time  out  of  mind,  had  gone  along  with  the 
plaintiff's  estate,  and  was  delivered  to  his  ancestors  in  ancient  time  to  hold 
their  land  by,  might  be  delivered  to  him  ;  upon  which  horn  was  this  inscrip- 
tion, viz.,  jpeco^e  this  home  to  hold  huy  thy  land? 

The  defendant  answered  as  to  part,  and  demurred  as  to  the  other  part ;  and 
the  demurrer  was,  that  the  plaintiff  did  not  by  his  bill  pretend  to  be  entitled 
to  this  horn,  either  as  executor  or  devisee ;  nor  had  he  in  his  bill  charged  it  to 
be  an  heir-loome. 


1  Reg.  Lib.  1684,  B.,  fol.  310. 

2  Camden,  speaking  of  the  manor  of  Pusey,  says,  "  the  family  of  Pusey   still  hold  it 
by  a  horn,  anciently  given  to  their  ancestors  by  Canute,  the  Danish  King."     (Camd. 
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The  demurrer  was  overruled,  because  the  defendant  had  not  fully  answered 
all  the  particular  charges  in  the  bill,  and  was  ordered  to  pay  costs.  And  the 
Lord  Keeper  Guildford  was  of  opinion,  that  if  the  land  was  held  by  the  tenure 
of  a  liorn  or  cornage,  the  Jieir  would  be  well  entitled  to  the  horn  at  law.  Vide 
1  Inst.  107,  a. 
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*DUKE  OF  SOMERSET  v,  COOKSON.  [*655] 

DE  TERM.  S.  MICH.  1735. 
REPORTED   3    P.    WMS.    389.^ 

Specific  Delivery  up  of  Chattels.] — A  hill  lies  to  compel  the  delivery 
of  an  altar-piece,  or  other  curiosity,  in  specie. 

The  Duke  of  Somerset,  as  lord  of  the  manor  of  Corbridge,  in  Northumber- 
land, (part  of  the  estate  of  the  Piercys,  late  earls  of  Northumberland,  was  en- 
titled to  an  old  altar-piece  made  of  silver,  remarkable  for  a  Greek  inscription, 
and  dedicated  to  Hercules.  His  Grace  became  entitled  to  it  as  treasure-trove 
within  his  said  manor. 

This  altar-piece  had  been  sold  by  one  who  had  got  the  possession  of  it,  to 
the  defendant,  a  goldsmith,  at  Newcastle,  but  who  had  notice  of  the  duke's 
claim  thereto. 

/The  duke  brought  a  bill  in  equity,  to  compel  the  delivery  of  this  altar-piece 
in  specie  undefaced. 

The  defendant  demurred  as  to  part  of  the  bill,  for  that  the  plaintiff  had  his 
remedy  at  law,  by  an  action  of  trover  or  detinue,  and  ought  not  to  bring  his 
bill  in  equity ;  that  it  was  true  for  writings  savoring  of  the  realty  a  bill  would 
lie,  but  not  for  anything  merely  personaP  any  more  than  it  would  for  a  horse 
or  a  cow.  So  a  bill  might  lie  for  an  heir-loom,  as  in  the  case  of  Pusey  v.  Pusey, 
1  Vern.  273 ;  and,  though  in  trover  the  plaintiff  could  have  only  damages, 
yet  in  detinue,  the  thing  itself,  if  it  can  be  found,  is  to  be  recovered ;  and  if 
such  bills  as  the  present  were  to  be  allowed,  half  the  actions  of  trover  would 
be  turned  into  bills  in  Chancery. 

Brit.  Berks,  p.  2.03,  ed.  1607.)     Dr.  Hicks  gives  the  inscription  as  follows  (see  Thes. 
Prsef.  p.  XXV.)  : — 

"I  Kyng  Knowd  geve  Wyllyam  Pecote 
Thys  home  to  hold  by  thy  lond." 
The  name  "  Pecote,"  however,  seems  to  be  a  mistake,  and  should  be  written  "  Pewse." 
The  real  inscription  runs  thus  : — 

"  Kyng  Knowd  geve  "Wyllyam  Pewse 
This  home  to  hold  by  thy  lond." 

Archseologia,  vol.  iii.  pp.  13,  14. 

1  2  Eq.  Ca.  Abr.  164,  pi.  28. 

2  Cud  V.  Rutter,  1  P.  Wms.  5T0 ;  ante  p.  640,  nom.  Cuddee  v.  Rutter ;  Colt  v.  Netter- 
ville,  2  P.  Wms.  304. 
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On  the  other  side,  it  was  urged,  that  the  thing  here  sued  for,  was  matter  of 
curiosity  and  antiquity;  and  though  at  law,  only  the  intrinsic  value  is  to  be 
recovered,  yet  it  *would  be  very  hard  that  one  who  comes  by  such  a 
L  -^  piece  of  antiquity  by  wrong,  or  it  may  be  as  a  trespasser,  should  have 

it  in  his  power  to  keep  the  thing,  paying  only  the  intrinsic  value  of  it :  which 
is  like  a  trespasser's  forcing  the  right  owner  to  part  with  a  curiosity  or  matter 
of  antiquity,  or  ornament,  nolens  volens.  Besides,  the  bill  is  to  prevent  the 
defendant  from  defacing  the  altar-piece,  which  is  one  way  of  depreciating  it; 
and  the  defacing  may  be  with  an  intention  that  it  may  not  be  known,  by  tak- 
ing out  or  erasing  some  of  the  marks  and  figures  of  it;  and  though  the  answer 
had  denied  the  defacing  of  the  altar-piece,  yet  such  answer  could  not  help  the 
demurrer;  that  in  itself,  nothing  can  be  more  reasonable,  than  that  the  man 
who  by  wrong  detains  my  property,  should  be  compelled  to  restore  it  to  me 
again  in  specie  ;  and  the  law  being  defective  in  this  particular,  such  defect  is 
properly  supplied  in  equity. 

Wherefore  it  was  prayed  that  the  demurrer  might  be  overruled,  and  it  was 
overruled  accordingly  [by  Lord  Chancellor  Talbot.] 


Since  the  decision  in  the  cases  of  Pusey  v.  Pusey,  and  The  Duke  of  Somer- 
set V.  Cookson^  it  has  always  been  admitted,  as  undoubtedly  within  the  juris- 
diction of  a  court  of  equity,  specifically  to  compel  the  delivery  up  of  heir- 
looms, or  chattels  of  peculiar  value  to  the  owner,  although  the  heir-looms  or 
chattels,  if  they  could  be  found,  might  be  recovered  in  an  action  of  detinue, 
or  their  value  in  an  action  of  trover.  The  ground  of  the  jurisdiction  is  the 
same  as  that  upon  which  the  specific  performance  of  an  agreement  is  enforced 
— ^viz.,  that  the  specific  thing  is  the  object,  and  damages  will  not  afford  an 
adequate  compensation. 

"  The  Pusey  horn,  the  patera  of  the  Duke  of  Somerset,  were  things  of  that 
gort  of  value  that  a  jury  might  not  give  twopence  beyond  the  weight.  It  was 
not  to  be  cast  to  the  estimation  of  people  who  have  not  those  feelings.  In  all 
cases  where  the  object  of  the  suit  is  not  liable  to  a  compensation  by  damages, 
it  would  be  strange  if  the  law  of  this  country  did  not  afford  any  remedy.  It 
would  be  great  injustice  if  an  individual  cannot  have  his  property  without 
r  *fi^71  being  liable  to  the  estimate  of  ^people  who  have  not  his  feelings  upon 
^  ^  it." — Per  Lord  Lougborough,  C.,  in  Fells  v.  Read,  3  Yes.  71.     In 

Saville  V.  Tankred,  1  Yes.  101,  Belts's  Suppl.  70,  upon  a  bill  being  filed  by 
the  representatives  of  a  Mr.  Saville,  the  pawnee  of  a  strong-box  containing 
jewels,  Lord  Hardwicke  ordered  it  to  be  delivered  up  to  him,  although  it  was 
objected  that  the  representatives  of  the  Duke  of  Devonshire,  to  whom  it  be- 
longed, ought  to  have  been  made  a  party.  ^'  The  pawnee  of  a  pledge,"  ob- 
served his  Lordship,  ^^  a«  Saville  was,  may  bring  trover  or  detinue  at  law  for 
it,  without  troubling  himself  with  the  pawner,  for  he  has  a  special  property. 
But  suppose  he  was  not  pawnee,  but  had  only  the  possession  of  them,  and  de- 
livered them  to  another,  that  person  has  nothing  to  do  with  the  duke.  There- 
fore, let  these  jewels  come  into  his  hands  which  way  they  will,  he  may  give 
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the  custody  of  them  to  any  one,  and  have  them  back  without  hurting  the 
duke  or  his  representative  :"  and  see  Lloyd  v.  Loaring,  6  Ves.  773 ;  Fearne 
V.  Lisle,  Amb.  77 ;  Nuihrown  v.  Thornton,  10  Ves.  163 ;  Arundell  v.  Phipps, 
10  Ves.  139 ;  Lowther  v.  Lowther,  13  Ves.  95.  In  Farl  of  Macclesfield  v. 
Davis,  3  V.  &  B.  16,  where  a  bill  was  filed  for  the  delivery  up  of  an  iron 
chest,  containing  certain  articles  said  to  be  heir-looms.  Lord  Eldon  said,  "  It 
is  now  too  late,  since  the  case  of  Fells  v.  Read,  following  the  case  of  FuseyY. 
Fusey,  to  discuss  whether  this  Court  will  interfere  for  the  specific  delivery  of 
a  chattel;  and  if  it  will  in  such  case  ti  fortiori,  the  restitution  of  heir-looms- 
must  be  decreed,  upon  which  there  never  was  any  doubt.'' 

And  it  seems  now  that  the  interposition  of  courts  of  equity  will  not  be  con- 
fined to  those  cases  in  which  the  articles  sought  are  of  some  peculiar  or  intrin- 
sic value,  if  there  subsist  any  fiduciary  relation  between  the  parties.  Thus,  in 
Wood  V.  Roxccliffe,  3  Hare,  304,  where  a  bill  had  been  filed  against  an  agent 
for  the  delivery  up  of  furniture  and  household  effects,  deposited  by  the  plain- 
tiff with  him,  and  to  restrain  him  from  parting  with  them,  as  he  threatened 
to  do,  it  was  argued  for  the  defendant,  who  demurred  for  want  of  equity,  that 
household  furniture  and  effects  were  not  chattels  of  such  a  peculiar  or  valuable 
nature  as  to  be  within  the  rule,  and  that  all  the  cases  in  which  the  specific 
delivery  up  of  chattels  had  been  decreed  were  put  upon  their  peculiar  and 
valuable  nature,  as  the  horn  in  Fusey  v.  Fusey,  the  tobacco-box  of  the  club  in 
Fells  V.  Ready  the  patera  in  Tlie  Duke  of  Somerset  v.  Coohson,  the  box  of 
jewels  in  Saville  v.  Tanhred,  and  the  heir-looms  in  The  Earl  of  Macclesfield 
V.  Davis, — all  being  articles  of  curiosity,  antiquity,  or  hereditary  estimation, 
wjaich,  as  observed  by  Lord  Eldouj  in  the  case  of  Nuthrown  v.  Thornton, 
turned  upon  the  pretium  affectionis ;  and  that  the  same  *considera- 
tions  arose  in  Lady  Arundell  y.  Fhipps,  where  the  injunction  was   •-  ^ 

granted  to  protect  ancient  family  pictures,  chattels  which  Lord  Eldon  described 
as  being  ^'  of  a  very  special  and  peculiar  kind.''  Sir  J.  Wigram,  V.  C,  how- 
ever, overruled  the  demurrer.  ^'  I  have  not,''  observed  his  Honor,  "  the 
slightest  doubt  that  the  plaintiff  is  entitled  to  the  protection  of  the  Court 
against  the  wrongful  act  which  is  threatened  by  his  agent.  I  have  known 
many  bills  to  have  been  filed  in  the  Court  of  Exchequer  formerly,  on  behalf 
of  the  owners  of  cargoes,  to  prevent  improper  dealings  with  the  goods  by  their 
agents,  or  persons  in  the  situation  of  agents.  The  right  to  be  protected  in  the 
use  or  beneficial  enjoyment  of  property  in  specie  is  not  confined  to  articles  pos- 
sessing any  peculiar  or  intrinsic  value.''  Lord  Cottenham,  upon  appeal,  ap- 
proved of  the  law  on  this  subject,  as  laid  down  by  the  Vice-Chancellor.  *'  The 
cases,"  observed  his  Lordship,  ''which  have  been  referred  to,  are  not  the 
only  class  of  cases  in  which  this  Court  will  entertain  a  suit  for  delivery  up  of 
specific  chattels.  For  where  a  fiduciary  relation  subsists  between  the  parties, 
whether  it  be  the  case  of  an  agent  or  a  trustee,  or  a  broker,  or  whether  the 
subject-matter  be  stock  or  cargoes,  or  chattels  of  whatever  description,  the 
Court  will  interfere  to  prevent  a  sale,  either  by  the  party  entrusted  with  the 
goods,  or  by  a  person  claiming  under  him,  through  an  alleged  abuse  of  power;" 
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2  Ph.  883.  And  see  Lingen  v.  Simpson,  1  S.  &  S.  600 ;  Poohy  v.  Buddy 
14  Beav.  34;  Pollard  v.  Clayton,  1  K.  &  J.  462. 

Upon  the  same  principle,  a  court  of  equity  will  decree  a  specific  delivery  up 
of  deeds  or  writings  to  the  persons  legally  entitled  to  them.  See  Brown  v. 
Brown,  1  Dick.  62 ;  Armitage  v.  Wadsworth,  1  Madd.  192 ;  Reeves  v.  Reeves, 
9  Mod.  128 ;  Tanner  v.  Wise,  3  P.  Wms.  296 ;  Harrison  v.  Southcote,  1  Atk. 
528;  Ford  \.  Peering,  1  Ves.  jun.  72;  Papillon  v.  Voice,  2  P.  Wms.  478; 
Buncombe  v.  Mayer,  8  Yes.  320 ;  iCnye  v.  Moore,  1  S.  &  S.  61 ;  Freeman  v. 
Fairlie,  3  Mer.  30;  Grey  y.  Cocker il,  2  Atk.  114;  The  Duchess  of  New- 
castle V.  Pelham,  3  Bro.  P.  C.  460,  Toml.  ed. ;  Reece  v.  Trye,  1  De  Gex  & 
Sm.  273 ;  Lady  Beresford  v.  Driver,  14  Beav.  387 ;  16  Beav.  134 ;  Tudor's 
L.  C.  Real  Prop.  p.  54,  and  cases  there  cited. 

In  Jackson  v.  Butler,  2  Atk.  306,  where  mortgage  deeds,  delivered  to  a  per- 
son for  the  purpose  of  receiving  the  principal  and  interest  due  on  the  mort- 
gage, had  been  pawned  by  him,  were  decreed  to  be  delivered  up  by  the  pawnee, 
Lord  Hardwicke  observing,  that  the  plaintiff  might  have  had  an  action  of 
trover,  but  then  he  could  only  have  damages  for  the  detaining,  but  not  the 
deeds  themselves,  and  therefore  he  was  right  in  bringing  a  bill  in  equity  for 
the  recovery  of  his  deeds. 


In  M'^  Gowin  v.  Remington,  2  Jones, 
56,  (12Penna.  B.,)  a  decree  was  made 
for  the  restitution  of  the  furniture  and 
contents  of  the  complainant's  office, 
including  instruments,  maps,  plans, 
and  surveys,  used  or  prepared  by  him 
in  the  course  of  his  business,  as  a  sur- 
veyor, which  had  been  taken,  and  were 
withheld  from  him  by  a  clerk  in  his 
employment,  while  he  was  absent  from 
the  city  on  business ;  and  Bell,  J., 
who  delivered  the  judgment  of  the 
court,  held  the  following  language  in 
the  course  of  his  opinion :  ''  The  defen- 
dant having  failed  to  sustain,  by  proof, 
his  allegation  of  sale  or  gift  of  the 
articles  sought  to  be  recovered  by  this 
bill,  the  contest  in  this  court  is  re- 
duced to  two  questions :  first,  whe- 
ther the  bill  presents  sufficient  grounds 
to  warrant  the  interference  of  a  court 
of  equity,  in  this  state,  under  the 
statute  conferring  equitable  jurisdic- 


tion ?  Secondly,  whether  that  por- 
tion of  the  decree  which  covers  the 
surveying  instruments  and  furniture, 
described  in  the  exhibits  annexed  to 
the  bill,  can  be  sustained? 

"  As  to  the  first  point :  the  defen- 
dant insists  that  the  only  remedy  is  at 
law.  Though  the  action  of  replevin 
is,  with  us,  a  broader  remedy  than  in 
England,  lying  in  all  cases  where  one 
man  improperly  detains  the  goods  of 
another,  it  is  in  no  instance  effective 
to  enforce  a  specific  return  of  chattels, 
since  a  claim  of  property  and  bond 
given  is  always  sufficient  to  defeat  re- 
clamation, no  matter  what  may  be  the 
eventual  issue  of  the  contest.  As, 
therefore,  our  common-law  tribunals 
are  as  powerless  for  such  a  purpose, 
as  the  similar  English  courts,  the  pro- 
priety of  exerting  the  eqitable  juris- 
diction now  invoked,  must  depend  with 
us  on  the  same  reasons  that  are  deem- 
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ed  sufficient  to  call  it  into  action  there. 
Here,  as  there,  the  inquiry  must  be, 
whether  the  law  affords  adequate  re- 
dress by  a  compensation  in  damages, 
where  the  complaint  is  of  the  deten- 
tion of  personal  chattels.  If  not,  the 
aid  of  a  court  of  chancery  will  always 
be  extended  to  remedy  the  injury,  by 
decreeing  a  return  of  the  thing  itself. 
"  The  precise  ground  of  this  juris- 
diction is  said  to  be  the  same  as  that 
upon  which  the  specific  performance 
of  an  agreement  is  enforced,  namely, 
that  fruition  of  the  thing,  the  subject 
of  the  agreement,  is  the  object,  the 
failure  of  which  would  be  but  illy  sup- 
plied by  an  award  of  damages  ;  Low- 
ther  V.  Lowther,  13  Yes.  889.  In  the 
application  of  this  rule  some  difficulty 
has  been  experienced.  The  examples 
afforded  by  the  English  books  are  usu- 
ally those  cases,  where,  from  the  na- 
ture of  the  thing  sought  after,  its  an- 
tiquity, or  because  of  some  peculiarity 
cohnected  with  it,  it  cannot  easily,  or 
at  all,  be  replaced.  Of  these  may  be 
instanced,  the  title-deeds  of  an  estate 
and  other  muniments  of  property; 
valuable  paintings  ;  Lowther  v.  Low- 
ther, supra;  an  antique  silver  altar- 
piece  ;  Duke  of  Somerset  v.  Cookson, 
8  P.  Wms.  389 ;  an  ancient  horn,  the 
symbol  of  tenure,  by  which  an  estate 
is  held ;  Pusey  v.  Pusey,  1  Yes.  273 ; 
heir-looms ;  3  Yes.  &  B.  18 ;  and  even 
a  finely  carved  cherry-stone ;  Ambler, 
77.  Such  articles  as  these  are  com- 
monly esteemed  not  altogether,  or  per- 
haps at  all,  for  their  intrinsic  value, 
but  as  being  objects  of  attachment  or 
curiosity,  and,  therefore,  not  to  be 
measured  in  damages  by  a  jury,  who 
cannot  enter  into  the  feelings  of  the 
owner ;  so,  too,  the  impossibility,  or 
even  great  difficulty  of  supplying  their 
loss,  may  put  damages  out  of  the  ques- 


tion as  a  medium  of  redress.  But 
these  are  not  the  exclusive  reasons 
why  chancery  interferes,  for  there  may 
be  cases  in  which  the  thing  sought  to 
be  recovered  is  susceptible  of  repro- 
duction or  substitution,  and  yet  where 
damages  could  not  be  so  estimated  as 
to  cover  present  loss  or  compensate 
its  future  consequent  inconvenience. 
And  I  take  it  this  is  always  so,  where, 
from  the  nature  of  the  subject  or  the 
immediate  object  of  the  parties,  no 
convenient  measure  of  damages  can 
be  ascertained;  or,  where  nothing 
could  answer  the  justice  of  the  case 
but  the  performance  of  a  contract  in 
specie.  Of  this  Buxton  v.  Lister,  3 
Atk.  384,  furnishes  an  example  in  the 
analogous  instance  of  a  contract  for 
the  sale  of  personalty :  contracts,  which 
are  most  commonly  left  to  be  dealt 
with  at  law.  It  was  a  bill  to  enforce 
the  performance  of  an  agreement  for 
the  purchase  of  several  large  parcels 
of  growing  wood,  to  be  severed  by  the 
defendants,  who  were  to  have  eight 
years  to  dispose  of  it  and  to  pay  for  it, 
in  six  yearly  instalments.  Lord  Hard- 
wicke  was,  at  first,  extremely  reluctant 
to  entertain  the  bill,  but  after  discus- 
sion came  to  the  conclusion,  that, 
though  relating  to  a  personal  chattel, 
it  was  such  an  agreement  that  the 
plaintiff  might  come  into  chancery  for 
a  specific  performance.  He  instanced 
the  case  of  Taylor  v.  Neville,  which 
was  a  bill  for  the  performance  of  arti- 
cles for  the  sale  of  eight  hundred  tons 
of  iron,  to  be  paid  for  in  a  certain 
number  of  years,  by  instalments,  where 
the  decree  prayed  for  was  made ;  and 
proceeded  to  observe — ^such  sorts  of 
contracts  as  these,  differ  from  those 
that  are  immediately  to  be  executed. 
There  are  several  circumstances  which 
may  concur.    A  man  may  contract  for 
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the  purchase  of  a  great  quantity  of 
timber,  as  a  ship-carpenter,  by  reason 
of  the  vicinity  of  the  timber;  and  this 
is  on  the  part  of  the  buyer.  On  the 
part  of  the  seller,  suppose  a  man  wants 
to  clear  his  land  in  order  to  turn  it  to 
a  particular  sort  of  husbandry;  there 
nothing  can  answer  the  justice  of  the 
case  but  the  performance  of  the  con- 
tract in  specie/  Similar  in  principle 
is  the  case  of  Falls  v.  Reid,  13  Yes. 
70,  where  the  plaintiffs  prayed  the 
restoration  of  an  engraved  silver  snuff- 
box, used  for  many  years  by  a  society, 
as  the  symbol  of  their  association; 
and  Nutbrown  v.  Thomson,  where  a 
tenant  brought  a  bill  against  his  lessor, 
who,  under  pretence  of  the  tenant's 
covenant,  had  repossessed  himself  of 
the  land,  and  seized  upon  the  stock  of 
cattle,  which  by  the  lease  the  tenant 
was  to  enjoy  for  seven  years.  The 
objection  was  that  the  tenant's  remedy, 
if  he  was  entitled  to  one  at  all,  was  at 
law,  in  damages.  But  how,  asked 
Lord  Eldon,  are  damages  to  be  esti- 
mated in  such  a  case  ?  The  direction 
to  a  jury  must  be  to  give,  not  the  value 
of  the  chattels,  but  their  value  to  the 
tenant !  A  similar  question  may  well 
be  propounded  in  our  case.  By  what 
standard  would  you  measure  the  injury 
the  plaintiff  may  sustain  in  futuro 
from  being  deprived,  even  for  a  brief 
period,  of  the  use  of  papers  essential 
to  the  prosecution  of  his  business  ? 
Their  intrinsic  value  might,  perhaps, 
be  ascertained  by  an  estimate  of  the 
labor  necessary  to  their  reproduction, 
admitting  the  means  to  be  at  hand, 
and  within  the  power  of  the  plaintiff. 
But  how  could  a  tribunal  ascertain  the 
probable  loss  which,  in  the  mean  time, 
might  be  sustained?  The  present 
pecuniary  injury  might  be  little  or 
nothing,  and  so  possibly  of  the  future ; 


or  it  might  be  very  great,  depending 
upon  the  unascertainable  events  of 
coming  time,  as  these  may  be  influ- 
enced by  the  misconduct  of  the  de- 
fendant. These  considerations  show, 
I  think,  the  case  is  not  one  for  dam- 
ages. Besides,  as  many  of  the  maps, 
plans,  surveys,  and  calculations  are 
said  to  be  copies  of  private  papers,  we 
are  by  no  means  satisfied  they  could 
be  replaced  at  all.  Certainly  not  with- 
out permission  of  the  owners;  a  risk 
to  which  the  plaintiff  ought  not  unne- 
cessarily to  be  exposed.  If  to  these 
reflections  we  add  the  fact  that  some 
of  these  documents  are  the  original 
work  of  the  plaintiff,  of  value  as  being 
predicated  upon  data  possibly  no  longer 
accessible,  a  wrong  is  perpetrated 
which  a  chancellor  ought  not  to  hesi- 
tate in  relieving.  It  is  enough  for 
this  purpose,  that  a  perfect  relief  at 
law  is  not  apparent.  The  thing  to  be 
guarded  against  is,  not  the  invasion 
of  the  defendant's  rights,  for  he  stands 
here  absolutely  without  any,  except 
the  common  interest  every  citizen  has 
in  preserving  the  proper  line  of  dis- 
tinction that  divides  the  jurisdiction 
and  limits  the  powers  of  the  several 
courts.  What  is  to  be  avoided  is  an 
unnecessary  trespass  upon  the  pro- 
vince of  the  common  law  tribunals, 
and  this  is  to  be  tested  by  the  simple 
query  whether  they  offer  a  full  remedy 
for  the  wrong  complained  of? 

"But  there  is  another  ground  upon 
which  this  proceeding  may  be  sus- 
tained. In  Falls  V.  Reid,  the  snuff- 
box was  deposited  with  the  defendant, 
as  a  member  of  the  society,  upon  cer- 
tain terms,  to  be  redelivered  upon  the 
happening  of  certain  events.  Lord 
Eosslyn  held  that  under  these  facts, 
the  defendant  was  a  depositary  on  an 
express  trust  which,  upon  a  common 
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ground  of  equity,  gave  the  plaintiff 
title  to  sue  in  that  court ;  and  in  this 
he  was  supported  by  Lord  Eldon,  in 
the  subsequent  case  of  Nuibrown  v. 
Thornton.  According  to  the  proof  in 
our  case,  the  papers  and  documents 
claimed  were  left  with  the  defendant 
under  the  express  understanding  that 
they  were  to  be  redelivered  whenever 
the  plaintiff  should  see  fit  to  resume 
the  business  of  his  then  profession  in 
this  city.  It  is  then  the  case  of  direct 
confidence  violated — a  spell  sufl&cient- 
ly  potent  to  call  into  vigorous  activity 
the  authority  invoked. 

^' As  to  the  second  question,  it  is 
perhaps  enough  to  say,  that  when  once 
a  court  of  equity  takes  cognizance  of 
a  litigation,  it  will  dispose  of  every 
subject  embraced  within  the  circle  of 
contest,  whether  the  question  be  of 
remedy  or  of  distinct  yet  connected 
topics  of  dispute.     If  the  jurisdiction 


once  attaches  from  the  nature  of  one 
of  the  subjects  of  contest,  it  may  em- 
brace all  of  them,  for  equity  abhors 
multiplicity  of  suits.  Thus  in  the 
case  last  cited,  the  chancellor  ruled 
that  where  a  person  is  found  wrong- 
fully in  possession  of  a  farm,  over 
which  the  court  had  undoubted  power, 
and  also  in  possession  of  the  stock 
upon  it,  at  the  same  time  and  under 
the  effect  of  the  same  wrong,  the  court 
will  undoubtedly  make  him  account 
for  and  deliver  back  the  whole.  la 
the  case  at  bar  the  surveying  instru- 
ments and  office  furniture  stand  in  the 
same  category  with  the  maps,  drafts, 
&c. ;  were  delivered  to  the  defendant 
at  the  same  time,  and  are  withheld  by 
an  exertion  of  the  same  wrong.  In 
short,  they  enter  into  and  make  part 
of  the  same  transaction,  and  may, 
therefore,  be  the  objects'  of  the  same 
measure  of  redress.'' 
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Conversion.] —  Where  a  real  estate  is  ordered  to  he  sold,  it  becomes  perso- 
nalty, and  shall  go  accordingly. 


John  Fletcher  by  his  will  devised  his  burgage  houses  and  free  rents  in 
Kendal,  and  all  his  personal  estate,  to  trustees  and  the  survivor,  and  the  heirs, 
executors,  and  administrators  of  such  survivor,  in  trust  to  sell  so  much  as 
should  be  sufficient  to  pay  his  debts,  and  then  to  permit  his  wife  Agnes  to  enjoy 
the  residue  during  her  life,  if  she  so  long  continued  his  chaste  widow,  and 
after  her  decease,  to  sell  and  dispose  thereof,  and  the  money  arising  thereby, 
after  deducting  charges,  and  half  a  guinea  each  to  the  trustees  for  their  trouble, 
to  pay  to  and  between  his  son  William  and  daughter  Mary,  share  and  share 
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alike ;  provided,  that  if  his  wife  should  happen  to  marry  again,  the  trustees 
should,  immediately  after  the  marriage,  sell  all  the  estate  and  effects  given  to 
her  for  her  life,  and,  after  such  deductions  as  aforesaid,  should  pay  the  remain- 
der of  the  money  to  and  amongst  his  wife,  his  son  William,  and  daughter  Mary, 
share  and  share  alike,  equally ;  and  in  case  either  his  son  William  or  his 
daughter  Mary  should  die  before  his  or  their  legacy  should  become  due,  that 
the  share  or  legacy  of  him  or  her  so  dying  should  go  to  the  survivor  of  them. 

The  testator  died,  leaving  Agnes  his  widow,  William  his  only  son  and  heir- 
at-law,  and  Mary  his  daughter. 

Agnes,  by  the  custom  of  burgage  tenure,  was  entitled  to  hold  the  burgage 
houses  in  Kendal  during  her  chaste  viduity,  against  the  disposition  of  her  hus- 
band by  will. 

Mary  attained  twenty-one,  but  died  unmarried,  in  the  *life  of  her 
L  -•  mother  and  brother.     William  was  twenty-one  at  the  death  of  the  tes- 

tator, and  died  without  issue,  in  the  life  of  his  mother;  the  mother  died  the 
widow  of  the  testator. 

Upon  her  death,  a  bill  was  filed  by  the  heir-at-law  of  William,  and  John  the 
testator,  against  the  trustees  and  the  personal  representatives  of  the  testator 
and  of  the  widow,  to  have  a  conveyance  of  the  real  estates  devised  by  the  will 
to  the  plaintiff,  the  heir-at-law. 

The  representative  of  the  widow,  who  was  the  sole  next  of  kin  of  William, 
the  son,  by  answer,  claimed  the  property  as  personal ;  alleging,  that,  by  the 
direction  to  the  trustees  to  sell  the  real  estates,  they  become  as  personal  pro- 
perty, and,  as  such,  were  to  go  to  the  personal  representative  of  William,  the 
son,  who  survived  his  sister. 

The  cause  was  heard  the  11th  December,  1778,  where  the  first  objection 
taken  was,  that  the  personal  representative  of  William  was  not  before  the 
Court. 

But  Sir  Thomas  Sewell,  M.  R.,  was  of  opinion  there  were  sufiicient  parties 
to  sustain  the  question ;  that  the  personal  representative  was  a  mere  formal 
party ;  and  that,  if  he  thought  proper  to  make  a  decree,  a  personal  represen- 
tative might  be  brought  before  the  Master. 

Mr.  Madocks  and  Mr.  Wilson  further  argued,  with  respect  to  the  principal 
question,  that  the  real  estates  devised  by  the  will  were  still  to  be  considered 
as  real  estates,  and  to  go  to  the  real,  not  the  personal,  representative ;  that  it 
was  clearly  the  intention  of  the  testator  that  the  estate  should  remain,  and, 
whilst  it  did  so,  was  to  be  enjoyed  by  one  person;  that  he  directed  it  to  be 
sold  merely  for  the  purpose  of  a  division ;  that,  in  consequence  of  the  death 
of  the  daughter  no  division  was  to  be  made,  and  therefore  the  reason  for  the 
directions  ceased;  and,  from  thenceforth,  the  son  alone  becoming  entitled, 
upon  the  death  of  his  mother,  it  was  to  be  considered  as  land.  They  relied 
upon  the  case  of  Flanagan  v.  Flanagan,  8th  June,  1768,  before  Lord  Cam- 
den, which  was  a  devise  of  real  and  personal  estate  to  trustees  in 
L  -•  *trust,  out  of  the  personal  estate,  and  by  sale  of  a  sufficient  part  of  the 

real,  to  pay  debts,  the  surplus,  after  payment  of  debts,  to  A.     A  suit  was 
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instituted  for  payment  of  the  debts,  and  the  real  estates  decreed  to  he  sold ; 
part  was  sold;  and  afterwards  A.  died,  leaving  a  son  and  daughter;  the  cause 
was  revived  against  the  son ;  and  it  being  apprehended  that  sufficient  was  not 
sold  to  pay  the  debts,  a  further  part  of  the  real  estate  was  sold  under  the  order 
of  the  Court.  It  afterwards  proved  that  the  money  produced  by  the  first  sale 
was  suffi.cient  to  pay  the  debts ;  the  question  was,  whether  the  heir  or  the 
personal  representative  was  entitled  to  this  money.  It  was  alleged  by  Mr. 
Wilson,  who  cited  the  case,  that  Lord  Camden's  determination  was,  that  what- 
ever quality  the  fund  then  had,  such  it  should  retain ;  and  he  decreed  for  the 
personal  representative.  The  other  cases  mentioned  were  Cruse  v.  Barley  and 
Banson,  3  P.  Wms.  20,  and  Bighy  v.  Legard,  before  Lord  Bathurst.^ 

Mr.  Kenyon  and  Mr.  Chamhre,  (on  behalf  of  the  defendants,  the  executors 
of  the  widow,)  contended  that  the  testator  had,  by  his  will,  directed  the  real 
estate,  after  the  death  of  his  widow,  to  be  sold,  and  blended  with  his  personal 
estate,  and  the  whole  to  be  divided  between  his  children,  or  in  case  either  of 
them  should  die  in  the  life  of  his  wife,  to  the  survivor.  Upon  the  case  of 
Flanagan  v.  Flanagan,  it  was  observed  that  the  Court  determined  the  produce 
of  the  real  estate  to  be  considered  as  personal,  because  the  Court  had  itself 
directed  the  sale  to  be  made  and  the  property  to  be  changed  for  payment  of 
debts.  The  cases  of  Bighy  v.  Legard,  and  Cruse  v.  Barley  and  Banson,  were 
treated  as  inapplicable  to  the  present  case,  being  cases  of  lapsed  devises :  Bu- 
rour  V.  Motteux,  1  Yes.  320,^  and  Mallahar  v.  Mallahar,  Forrester,  79,  were 
cited,  as  decisive  of  the  question  in  favor  of  the  defendants. 

Sir  Thomas  Sewell,  M.  R.,  in  June  gave  his  opinion.     He  observed,  that 
nothing  was  better  established  than  this  principle  :  that  money  directed  to  be 
employed  in  the  ""purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species  of  property  L  J 

into  which  they  are  directed  to  be  converted;  and  this  in  whatever  manner 
the  direction  is  given,  whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise ;  and  whether  the  money  is  actually  deposited,  or  only 
covenanted  to  be  paid,  whether  the  land  is  actually  conveyed,  or  only  agreed 
to  be  conveyed,  the  owner  of  the  fund,  or  the  contracting  parties,  may  make 
land  money,  or  money  land.     The  cases  established  this  rule  universally. 

If  any  difficulty  has  arisen,  it  has  arisen  from  special  circumstances.  In 
the  case  of  Sweetapple  v.  Bindon,  2  Yern.  536,  it  was  determined  that  a  hus- 
band was  entitled  to  money  to  be  laid  out  in  land,  as  tenant  by  the  curtesy ; 
and  although  it  is  held  that  a  wife  is  not  entitled  to  dower  in  a  similar  case, 
yet  it  is  allowed  that  it  is  so  held,  because  cases  have  been  determined,  and 
not  from  any  principle.  The  cases  of  land  to  be  turned  into  money  are  fewer 
than  those  of  money  to  be  employed  in  the  purchase  of  land.  The  principal 
cases  have  been  where  real  estates  have  been  directed  to  be  sold,  and  some  part 
of  the  disposition  has  failed ;  so  that  something  has  resulted  to  the  heir-at-law, 
as  in  the  case  of  Emhlyn  v.  Freeman,  Prec.  Ch.  541,  and  Cruse  v.  Barley  and 

1  3  P.  Wms.  22,  note  (1). 

2  See  will  of  Motteux  correctly  stated,  1  S.  &  S.  292,  note  {d). 
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Bansoriy  3  P.  Wms.  20.  These  are  all  cases  where  a  devise  has  failed,  and 
the  thing  devised  has  not  accrued  to  the  representative  or  devisee,  but  to  the 
heir-at-law  of  the  testator.  The  case  of  Durour  v.  Motteux,  1  Ves.  320,  is  a 
strong  case  to  the  point  now  before  the  Court;  and,  if  anything  could  strengthen 
the  general  rule,  the  circumstances  of  the  present  case  would  do  so.  The  tes- 
tator has  blended  the  real  and  personal  estate  together,  and  disposed  of  thern, 
without  distinction,  for  the  benefit  of  his  wife  and  children.  Both  real  and  per- 
sonal estate  are  made  one  fund.  In  the  case  of  Durour  v.  Motteux,^  Lord  Hard- 
wicke  made  this  a  principal  ground  for  considering  the  whole  fund  as  personal 
estate ;  in  the  present  case  it  might  be  uncertain,  till  the  death  of  the  widow, 
r*fifi^l  *w^^t^^^  t^®  estates  must  not  be  absolutely  sold;  both  the  children, 
indeed,  died  before  her ;  but  she  might  have  married  before  the  death 
of  one  or  both.  The  interests  of  both  the  children  were  vested,  subject,  as  to 
one  of  them,  to  be  defeated  in  case  either  of  them  died  before  the  mother. 

There  could  be  no  election  to  take  the  fund  as  land  or  money ;  for,  where 
an  estate  is  directed  to  be  sold,  and  the  money  divided  amongst  several  per- 
sons, none  has  a  right  to  say  that  any  part  shall  not  be  sold  f  the  question, 
therefore,  is  merely  between  the  real  and  personal  representatives  of  the  son, 
whether  the  personal  representative  shall  take  the  fund  as  personal  property, 
according  to  the  will,  or  the  heir-at-law  shall  take  it,  as  if  no  will  had  been 
made. 

The  case  of  Flanagan  v.  Flanagan^  is  a  strong  authority  that  it  shall  be 
taken  as  personal  estate,  according  to  the  will.  In  that  case  the  testatrix, 
Sarah  Wooley,  by  will,  dated  28th  March,  1749,  gave  and  devised  all  her  real 
and  personal  estates  to  Francis  Plumtree,  in  trust,  in  the  first  place,  out  of  her 
personal  estate,  as  far  as  it  would  extend  ;  and,  in  the  next  place,  by  sale  of 
her  real  estate,  or  a  sufficient  part  thereof,  to  raise  so  much  money  as  should 
be  sufficient  to  pay  her  debts  and  legacies ;  and,  after  payment  thereof,  in 
trust  to  convey  the  residue  of  the  real  estate  which  should  remain  unsold,  and 
pay  the  produce  of  such  part  as  should  be  sold,  and  all  other  the  residue  of 
her  real  estates,  between  her  father,  James  Flanagan,  and  her  brother,  James 
Flanagan,  their  heirs,  executors,  and  administrators,  equally.  A  bill  was 
brought  by  the  creditors  for  sale  of  the  real  estate,  to  supply  the  deficiency 
of  the  personal  estate,  for  payment  of  debts,  and  a  decree  was  made  for  a  sale ; 
and  if  any  of  the  money  to  arise  by  the  sale  should  remain  after  payment  of 
the  debts  and  legacies,  it  was  directed  to  be  paid  to  James  Flanagan,  the 
father,  and  James  Flanagan,  the  son,  equally ;  and  if  any  estate  should  re- 
main unsold,  the  trustees  were  directed  to  convey  it  to  them  and  their  heirs, 
r  *6641  ®^^^^^y  3  ^ftcr  the  decree,  James  Flanagan,  the  son,  died  *leaving  a 
daughter,  and  a  son,  born  after  his  death  ;  part  of  the  estate  was  sold, 
and  afterwards,  James  Flanagan,  the  grandfather,  died,  leaving  his  grandson 

1 1  Ves.  320. 

2  See  also  Deeth  v.  Hale,  2  Moll.  317;  Smith  v.  Claxton,  4  Madd.  493;  Chalmer  v. 
Bradley,  1  J.  &  W.  59 ;  Trower  v.  Knightley,  6  Madd.  134. 

'  See  this  case  cited  and  explained  by  Mr.  Scott  arguendo  in  Ackroyd  v.  Smithson, 
post,  p.  700. 
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his  heir,  and  his  grandson  and  grand-daughter  his  sole  next  of  kin ;  after  the 
death  of  the  grandfather,  a  further  part  of  the  estate  was  sold,  under  an  appre- 
hension that  the  produce  of  the  first  sale  was  insufficient  to  pay  the  debts  and 
legacies  :  it  appeared,  however,  that  the  produce  of  the  first  sale  was  suffi- 
cient. A  bill  was  afterwards  brought  by  the  son  of  James  Flanagan,  the  son, 
claiming" a  moiety  of  the  surplus,  as  the  real  estate  of  James  Flanagan,  his 
grandfather,  to  whom  he  was  become  heir,  against  the  personal  representative 
of  his  grandfather,  and  against  the  daughter  of  James  Flanagan,  the  son,  who 
claimed  a  moiety  as  one  of  the  next  of  kin  of  her  grandfather.  It  was 
objected,  that  the  second  sale,  after  the  death  of  the  grandfather,  was  improper. 
The  Court  determined,  that  the  second  sale,  actually  made  under  the  decree 
of  the  Court,  before  the  Master,  could  not  be  considered  as  improperly  made ; 
that  there  was  no  fraud,  no  practice,  and  that  the  money  ought  to  go  to  the 
personal  representative  of  the  grandfather.  The  case  of  Bighy  v.  Legard}  is 
a  difierent  question.  There  the  testatrix,  (Elizabeth  Byerley,)  directed  her 
real  estates  to  be  sold  to  pay  debts  and  legacies,  and  gave  the  residue  to  five 
persons,  to  be  equally  divided  between  them,  one  of  whom,  (Lady  Cayley,) 
died  in  her  lifetime.  It  was  resolved  that  the  devise,  so  far,  failed  totally, 
and  should  accrue  to  the  heir-at-law.  The  language  of  the  decree  is  such, 
that  the  benefit  of  the  devise  to  Lady  Cayley  should  accrue  to  the  testatrix's 
heir-at-law,  Mr.  Jervoice,  who  was  a  lunatic,  and  should  be  paid  to  his  com- 
mittee, as  real  estate  descended  to  him.  The  case  of  Scudamore  v.  Scudamorey 
Prec.  Ch.  543,  shows,  that,  in  all  cases  where  the  dispute  is  between  repre- 
sentatives, the  heir  or  executor  shall  have  the  fund,  according  to  the  will  or* 
contract  of  the  persons  who  gave  or  created  it.  There  was  a  case  of  Ogle  v. 
Cook,'^  heard  19th  February,  1748,  which  was  this  :  Mr.  Ogle  made  his  will 
in  1744,  and  gave  *his  real  estate  to  trustees  to  sell,  and  to  vest  the  ^  *gg5i 
money  in  stock,  and  pay  the  interest  to  his  wife  during  her  widow- 
hood, and  after  her  death,  or  marriage,  to  his  two  daughters  equally,  except 
that  the  eldest  was  to  have  £1000  more  than  the  other ;  he  gave  the  residue 
of  his  personal  estate  in  the  same  way.  He  afterwards  conveyed  the  real 
estate  to  one  of  the  trustees  named  in  his  will,  to  whom  he  was  considerably 
indebted,  in  trust  to  sell  so  much  as  should  be  necessary  to  pay  the  debt,  and 
as  to  the  residue,  in  trust  for  Mrs.  Ogle  :  part  of  the  estate  was  sold,  and  then 
Mr.  Ogle  died.  His  youngest  daughter  died  in  his  lifetime.  The  bill  was 
brought  by  the  widow  and  the  eldest  daughter,  against  the  son,  who  was  the 
heir,  and  the  trustees,  to  have  the  residue  of  the  estate  sold,  and  claiming  the 
share  of  the  youngest  daughter,  as  personal  estate  of  Mr.  Ogle,  to  be  divided 
between  them  and  the  son  as  his  next  of  kin.  The  son  insisted  the  convey- 
ance to  the  trustee  was  a  revocation  of  the  will )  and,  if  not,  that  the  share  of 
the  dead  daughter  was  to  be  considered  as  real  estate  of  Mr.  Ogle,  and  de- 
scended to  him  as  heir.     It  was  determined  that  the  conveyance  was  a  revo- 


2  See  Collins  v.  Wakeman,  2  Ves.  jun.  686,  where  Lord  Loughborough  says,  that  he 
had  caused  the  Reg.  Lib.  to  be  examined,  and  it  was  found  that  the  point  supposed  to 
have  been  decided  by  Ogle  v.  Cook,  was  in  reality  left  undecided. 
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cation  •only  pro  tanto,  to  let  in  the  debt;  and  that  so  much  of  the  estate  as  re- 
mained unsold,  should  be  sold,  and  that  the  money  raised,  or  to  be  raised,  by 
sale  of  the  estate,  made  part  of  the  personal  estate  of  Mr.  Ogle.  There  was 
another  case  about  the  same  time,  which  is  in  1  Ves.  174,  (^Cunningham  v. 
Moody,')  where,  by  marriage  articles,  £500  was  agreed  to  be  laid  out  in  pur- 
chase of  lands,  to  be  settled  to  the  use  of  the  husband  for  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  with  remainder  to  the  wife  for 
life,  with  remainder  to  the  children  of  the  marriage,  as  the  husband  and  wife 
should  appoint ;  and  in  default  of  a  joint  appointment,  as  the  survivor  should 
appoint ;  and  in  default  of  any  appointment,  to  the  children,  to  be  equally 
divided  among  them ;  if  more  than  one,  as  tenants  in  common,  in  tail  general, 
with  cross  remainders ;  and  if  but  one,  to  that  child  in  tail  general ;  and  no 
appointment  was  made.  The  father  and  mother  being  dead,  and  the  daughter 
r  *f)661  *^^^°g  married,  the  trustees  paid  the  £500  to  her  and  her  husband, 
and  they  received  it  as  money,  and  executed  a  release.  The  daughter 
had  a  child,  which  died,  and  she  afterwards  died  without  issue.  A  daughter 
of  the  settlor,  by  a  second  marriage,  filed  a  bill  against  the  husband,  represen- 
tative of  his  wife,  the  daughter  by  the  first  marriage,  for  the  £500,  considering 
it  as  land ;  and  it  was  observed,  that  she  was  entitled  to  the  money,  but  that 
the  husband  of  her  deceased  sister  was  entitled  to  the  interest  during  his  life, 
as  tenant  by  the  curtesy. 

In  the  present  case,  William  Fletcher,  the  son,  had  the  whole  beneficial 
title  vested  in  him  as  money,  subject  to  his  mother's  interest  for  life  or 
widowhood.  She  was  his  sole  next  of  kin,  and  her  personal  representatives 
are  now  entitled  to  the  estate  as  money  :  the  bill  must,  therefore,  be  dismissed 
without  costs. 


In  the  judgment  of  Sir  Thomas  Sewell  in  the  principal  case,  the  equitable 
doctrine  of  constructive  conversion  is  thus  accurately  stated,  viz.  :  ^'  that 
money  directed  to  be  employed  in  the  purchase  of  land,  and  land  directed  to 
be  sold  and  turned  into  money,  are  to  be  considered  as  that  species  of  property 
into  which  they  are  directed  to  be  converted ;  and  this,  in  whatever  manner 
the  direction  is  given — whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise,  and  whether  the  money  is  actually  deposited,  or  only 
covenanted  to  be  paid ;  whether  the  land  is  actually  conveyed,  or  only  agreed 
to  be  conveyed.  The  owner  of  the  fund,  or  the  contracting  parties,  may  make 
land  money,  or  money  land  :''  see  Wheldale  v.  Partridge,  5  Ves.  396,  where 
this  statement  of  the  doctrine  is  repeated  and  approved  of  by  Lord  Alvanley, 
M.  R. 

As  to  the  conversion  of  money  into  land."] — The  authorities  show,  that  money 
agreed  or  directed  to  be  laid  out  in  land,  becomes  land  so  completely,  as  to 
acquire  all  the  property  of  land ;  thus  it  will  be  considered  as  real  and  not 
personal  assets.  Suppose,  for  instance,  A.  bequeathed  a  sum  of  money  to 
trustees,  upon  trust  to  purchase  lands,  and  settle  them  upon  B.  and  his  heirs, 
or  by  marriage  articles  money  had  been  agreed  to  be  laid  out  in  lands  for  B. 
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and  his  heirs,  on  the  death  of  B.,  without  a  purchase  having  been  made,  the 
money  will  be  considered  *as  land  :  and,  therefore,  it  would  not,  pre-  ^  *pc7-| 
vious  to  3  &  4  Will.  4,  c.  104,  have  been  liable  to  the  payment  of  the  ^  -' 
debts  of  B.  by  simple  contract.  (  WMtwick  v.  Jermin,  cited  in  Baden  v. 
Earl  of  Pembroke,  2  Vern.  58;  Lawrence  v.  Beverley,  cited  ib.  55;  S.  C, 
2  Keb.  841 ;  Fulham  v.  Jones,  cited  Pulteney  v.  Darlington,  7  Bro.  P.  C. 
530  ;  Foone  v.  Blount,  Cowp.  467.)  But  it  would  be  bound  as  real  assets  by 
a  judgment :  Frederick  v.  Aynscomhe,  1  Atk.  392.  However,  since  the  pass- 
ino-  of  3  &  4  Will.  4,  c.  104,  money  directed  to  be  laid  out  in  the  purchase  of 
land  will  be  liable,  as  other  real  assets,  to  the  payment  of  simple  contract 
debts. 

Upon  the  same  principle,  money  agreed  or  directed  to  be  converted  into 
land,  will  be  subject  to  tenancy  by  the  curtesy;  thus,  in  Sweetapple  v. 
Bindon,  2  Vern.  536,  where  A.  bequeathed  £300  to  be  laid  out  in  land,  and 
settled  to  the  use  of  her  daughter  and  her  children,  and  if  her  daughter  died 
without  issue,  to  go  over,  the  husband  of  the  daughter  was  held  to  be 
tenant  by  the  curtesy,  although  no  purchase  had  been  made  during  his  wife's 
lifetime.  And  see  Cunningham  v.  Moody,  1  Ves.  174 ;  Dodson  v.  Hay,  3 
Bro.  C.  C.  404 ;  Follett  v.  Tyrer,  14  Sim.  125 ;  but  since,  by  a  singular 
anomaly,  a  woman  was  not  entitled  to  dower  out  of  an  equitable  estate,  she 
was  not  dowable  out  of  money  directed  to  be  laid  out  in  land  :  Cunningham  v. 
Moody,  1  Ves.  176 ;  Crahtree  v.  Bramble,  3  Atk.  687 ;  but  now,  by  3  &  4 
Will.  4,  c.  105 ;  women  married  after  the  1st  of  January,  1834,  whose  dower 
has  not  been  barred,  will  be  dowable  out  of  equitable  estates,  it  would  seem  to 
follow  that  they  will  be  dowable  out  of  money  to  be  laid  out  in  lands  of  in- 
heritance. 

Money  agreed  or  directed  to  be  laid  out  in  land,  will  pass  under  a  general 
devise  of  all  the  lands  of  the  person  entitled  to  it,  ( Greenhill  v.  Greenhill,  2 
Vern.  679 ;  Prec.  Ch.  320 ;  Guidot  v.  Guidot,  3  Atk.  256 ;  Rashleigh  v. 
Master,  1  Ves.  jun.  201 ;  S.  C,  3  Bro.  C.  C.  99 ;  Biddulph  v.  Biddulph,  12 
Ves.  161 ;  Green  v.  Stephens,  17  Ves.  77 ;  or  by  a  devise  of  "  all  his  lands 
in  a  particular  county,  or  elsewhere,"  although  it  has  been  argued,  that  the 
testator  must  have  alluded  to  land,  and  something  local :  Lingen  v.  Sowray, 
1  P.  Wms.  172. 

Although  a  will  not  coming  within  the  operation  of  the  late  Wills  Act,  (1 
Vict.  c.  26,)  would  not  at  law  pass  lands  purchased  after  its  execution ;  yet, 
where  money  was  agreed  or  directed  to  be  laid  out  in  the  purchase  of  lands, 
to  be  settled  on  the  testator  and  his  heirs,  even  if  the  money  was  not  laid  out 
in  the  purchase  of  lands  until  after  he  had  made  his  will,  they  would  in  equity 
pass  by  it  under  a  general  devise.  See  Lingen  v.  Sowray,  1  Eq.  Ca.  Ab. 
175,  pi.  5 ;  but  now,  lands  *purchased  after  the  execution  of  a  will  ^  *(^^q-i 
may  pass  by  it  at  law.  See  1  Vict.  c.  26,  s.  24,  which  enacts,  ^'  that 
every  will  shall  be  construed,  with  reference  to  the  real  estate,  and  personal 
estate,  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 
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Upon  the  same  principle,  money  agreed  or  directed  to  be  laid  out  in  land 
will  not  pass  as  money  by  a  general  bequest  to  a  legatee ;  though  it  will  by  a 
particular  description,  as  so  much  money  to  be  laid  out  in  land,  (Croas  y. 
Addenhrooh,  cited  in  the  note  to  Lechmere  v.  Earl  of  Carlisle^  3  P.  Wms. 
222;  Edwards  v.  The  Countess  of  Warwick,  2  P.  Wms.  171;  Gillies  v. 
Longlands,  4  De  Gr.  &  Sm.  372 ;)  and  although,  previous  to  the  late  Wills 
Act,  (which  enacts,  that  no  will  of  an  infant  shall  be  valid,)  infants  of  the  age 
of  fourteen  years  might  by  will  have  disposed  of  their  personalty,  they  could 
not,  by  will,  have  disposed  of  money  directed  to  be  converted  into  land : 
Earlom  v.  Saunders,  Amb.  241. 

Money  agreed  or  directed  to  be  laid  out  in  the  purchase  of  land,  acquires 
the  descendible  properties  of  land ;  but  with  respect  to  the  rights  of  the  heir 
of  the  person  upon  whom  money  impressed  with  the  character  of  realty  is 
settled,  it  is  necessary  to  distinguish  between  those  cases  where  the  heir  claims 
the  payment  of  the  money  from  strangers,  and  those  cases  where  he  claims 
the  payment  from  the  personal  representatives  of  his  own  ancestor.  Where 
the  heir  claims  payment  of  the  money  from  strangers,  he  will,  it  seems,  in  all 
cases  be  preferred  to  the  personal  representatives  of  his  ancestor.  Thus,  whera 
money  has  been  bequeathed  to  be  invested  in  land,  for  the  use  of  the  ancestor 
and  his  heirs ;  or  where,  on  the  marriage  of  the  ancestor,  money  has  been  de- 
posited, either  by  him  or  by  a  stranger,  in  the  hands  of  trustees,  to  be  laid  out 
in  land,  to  be  settled  upon  himself  for  his  life,  remainder  to  his  wife  for  her  life, 
with  remainder  to  their  issue,  and  in  default  of  issue,  to  the  ancestor  and  his 
heirs ;  or  if,  on  the  marriage  of  the  ancestor,  there  be  a  covenant  on  the  part 
of  a  stranger  to  lay  out  money  in  the  purchase  of  land,  to  be  settled  to  the 
same  uses,  and  the  ancestor  die  without  issue — in  all  these  cases  the  heir  of 
the  ancestor,  and  not  his  personal  representatives,  will  not  be  entitled  to  the 
money  to  be  laid  out  in  the  purchase  of  land  :  Scudamore  v.  Scudamore,  Prec. 
Ch.  543 ;  Disher  v.  Disher,  1  P.  Wms.  204 ;  Chaplin  v.  Horner,  1  P.  W^ms. 
487;  Edwards  v.  Countess  of  Warwick,  2  P.  Wms.  171;  Knights  v.  Atkins, 

3  Yern.  20. 

r*fifiQ1  ^^  *^^  ^^^^  seeks  pajj-ment  of  the  money  from  the  personal  *repre- 
sentatives  of  the  ancestor,  his  claims  will  be  superior  to  those  of  the 
personal  representatives,  if  there  be  any  prior  outstanding  interest  in  the  fund 
in  another  person.  Thus,  where  the  ancestor  has  covenanted  to  lay  out  a  sum 
of  money  in  land,  to  be  settled  upon  himself  for  life,  remainder  to  his  wife 
for  her  life,  remainder  to  the  issue  of  the  marriage ;  if,  on  the  death  of  the 
ancestor,  the  wife  or  any  issue  be  living,  although  they  may  afterwards  die, 
the  heir  can  call  upon  the  personal  representatives  for  the  money  :  Kettlehy  v. 
Atwood,  1  Vern.  298,  471;  Lancy.  v.  Fairechild,  2  Vern.  101;  Chaplin  v. 
Horner,  1  P.  Wms.  483;  Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211: 
Cas.  t.  Talb.  80  :    Oldham,  v.  Hughes,  2  Atk.  452  ;  Wrightson  v.  Macaulay, 

4  Hare,  487. 

If,  however,  the  wife  die  in  the  lifetime  of  the  ancestor,  leaving  no  issue  of 
the  marriage,  then,  as  the  obligation  to  lay  out  and  the  right  to  call  for  the 
money  centre  in  the  same  person — viz.  the  ancestor — the  covenant,  without 
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any  act  on  his  part,  will  be  considered  as  discharged :  the  money,  to  use  a 
quaint  expression,  is  "  at  home/'  and  the  heir  will  have  no  equity  against  the 
representatives  of  his  ancestor.  Thus,  in  Chichester  v.  Bickerstaff,  2  Vern. 
295,  it  appears  that,  on  the  marriage  of  Sir  John  Chichester  with  the  daughter 
of  Sir  Charles  Bick-erstaff,  Sir  Charles,  by  articles,  was  to  pay  £1500  in  part  of 
the  portion,  which,  together  with  £1500  more,  to  he  advanced  hy  Sir  John  within 
three  years  after  the  marriage,  was  to  be  invested  in  land,  and  settled  on  Sir 
John  for  life,  his  intended  wife  for  life,  remainder  to  their  issue,  remainder  to 
Sir  John^s  right  heirs.  Within  a  year  of  the  marriage  the  wife  died,  and  SiT 
John  three  days  after,  without  issue.  Sir  John,  by  his  will,  made  Sir  Charles 
his  executor,  and  devised  the  residue  of  his  personal  estate,  after  debts,  &c. 
paid,  to  Frances  Chichester,  his  sister.  The  heir-at-law  of  Sir  John  filed  a 
bill  against  Sir  Charles,  to  compel  him  to  pay  the  1500?-,  insisting  that,  by 
virtue  of  the  marriage  articles,  the  money  ought  to  be  looked  on  and  considered 
in  equity  as  land,  and  therefore  belonged  to  him  as  heir.  But  Lord  Somers 
said,  "  This  money,  though  once  bound  by  the  articles,  yet  when  the  wife 
died  without  issue,  became  free  again,  and  was  under  the  power  and  disposal 
of  Sir  John,  as  the  land  would  likewise  have  been  in  case  a  purchase  had  been 
made  pursuant  to  the  articles,  and  therefore  would  have  been  assets  to  a  cre- 
ditor, and  must  have  gone  to  the  executor  or  administrator  of  Sir  John;  and 
this  case  is  much  stronger  where  there  is  a  residuary  legatee  '/'  and  therefore 
dismissed  the  bill.  Doubts  have  been  thrown  upon  this  case  by  Sir  Joseph 
Jekyll,  M.  R.,  in  Lechmere  y.  Earl  of  Carlisle,  *3  P.  "Wms.  221,  r^p-rA-i 
and  by  Lord  Talbot,  in  Lechmere  v.  Lechmere,  Cas.  t.  Talb.  90 ;  but 
tbfey  seem  to  have  supposed  that  the  plaintiff  in  this  suit  sought  the  £1500 
which  Sir  Charles  was  to  pay,  and  to  have  overlooked  the  fact,  that  Sir  Charles 
was  executor  of  Sir  John,  and  that  the  plaintiff  must  have  claimed  the  £1500 
to  be  advanced  by  Sir  John.  In  the  great  case  of  Pulteney  v.  Darlington,  1 
Bro.  C.  C.  238,  Lord  Thurlow  evidently  considered  that  the  £1500  to  be  paid 
by  Sir  John  was  sought  by  the  heir-at-law  from  the  assets  in  the  hands  of  Sir 
Charles,  his  executor  ;  for  he  says,  ^^  Where  a  sum  of  money  is  in  the  hands 
of  one,  without  any  other  use  but  for  himself  it  will  be  money,  and  the  heir 
cannot  claim;  like  the  case  of  Chichester  v.  Bickerstaff,  against  which  I 
think  there  is  no  judgment,  though  there  are  a  number  of  opinions. — I  know 
no  better  authority  than  that  case.'^  In  the  case  of  Pulteney  v.  Darlington, 
1  Bro.  C.  C.  223,  money  impressed  with  the  qualities  of  realty  had  come  to 
the  hands  of  the  person  (Lord  Bath)  solely  entitled  to  it  under  the  ultimate 
limitation  in  fee ;  and  the  person  so  entitled,  without  taking  any  notice  of  the 
particular  sum,  devised  all  his  manors,  &c.,  which  he  was  seised  or  possessed 
of,  or  to  which  he  was  in  anywise  entitled  in  possession,  reversion,  or  re- 
mainder, or  which  should  thereafter  be  purchased  with  any  trust  moneys, 
(except  certain  estates  therein  mentioned,)  to  his  brother  H.  in  fee,  and  gave 
him  all  the  residue  of  his  personal  estate,  and  made  him  executor.  His 
brother  H.  subsequently,  by  his  will,, gave  all  his  estates,  by  local  descriptions, 
to  certain  uses  therein  mentioned,  and  all  his  money,  securities  for  money, 
goods,  chattels,  and  personal  estate,  not  before  disposed  of,  to  his  executors, 
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for  certain  trusts  mentioned  in  his  will.  Lord  Thurlow,  affirming  the  decree 
of  Lord  Bathurst,  dismissed  the  bill  brought  by  the  heir-at-law  to  have  the 
money  laid  out  in  land.  <^  If/'  said  his  Lordship,  "  A.  B.  has  in  his  posses- 
sion £20,000  to  be  laid  out  in  land  for  his  use,  he  has  nobody  to  sue ;  the 
right  and  the  thing  centering  in  one  person,  the  action  is  extinguished ;"  and 
after  citing  and  commenting  upon  the  cases  on  this  subject,  his  Lordship 
added,  "  The  use  I  make  of  these  cases,  notwithstanding  the  dicta  they  con- 
tain, is  this,  that  where  a  sum  of  money  is  in  the  hands  of  one,  without  any 

other  use  but  for  himself,  it  will  be  money,  and  the  heir  cannot  claim 

But  whether  that  is  clearly  so  or  not,  circumstances  of  demeanor  in  the  person 
(even  though  slight)  will  be  sufficient  to  decide  it :  a  very  little  would  do ; 
receiving  it  from  the  trustees,  there  is  no  doubt,  would  be  sufficient.  Lord 
Bath  did  receive  it ;  he  had  it  in  his  hands.  Suppose  he  had  it  by  way  of 
covenant — otherwise,  where  would  there  be  an  end  ?  If  he  kept  it,  subject  to 
r  *6711  *^  covenant  to  lay  it  out  for  fifty  years,  should  the  heir  come  for  it  at 
the  end  of  that  term  ?  It  would  lead  to  infinite  inconveniences." 
This  decision  was  affirmed  upon  appeal  in  the  House  of  Lords,  7  Bro.  P.  C, 
Toml.  ed.  530,  and  "  went,''  as  Lord  Eldon  says,  '^  no  further  than  this,  that 
if  the  property  was  at  home,  in  the  possession  of  the  person  under  whom  they 
claimed  as  heir  and  executor,  the  heir  could  not  take  it ;  but  if  it  stood  out  in 
a  third  person  he  might ;  and  the  question  in  that  cause  was,  not  upon  the 
equity  between  the  heir  and  executor,  but  whether  the  money  was  at  home  :" 
8  Ves.  235. 

It  may  be  here  mentioned,  that  Lord  Rosslyn,  in  the  case  of  Walker  v. 
Denize,  2  Ves.  jun.  Ii75, 176,  observed,  that,  as  between  the  heir  and  personal 
representative,  their  -rights  were  pure  legal  rights;  that  chance  decided  what 
should  be  real,  what  personal;  and  that  neither  had  a  scintilla  of  equity  to 
make  the  property  that  which  it  is  not  in  fact.  And  the  same  opinion  is  ex- 
pressed in  Oxenden  v.  Lord  Compton,  2  Ves.  jun.  70 ;  Lord  Compton  v.  Ox- 
enden,  2  Ves.  jun.  265.  This  doctrine,  however,  of  Lord  Rosslyn's  has  been 
repeatedly  dissented  from  in  subsequent  decisions.  "  I  am  disposed,"  said 
Lord  Eldon,  "  to  say,  notwithstanding  the  opinion  of  Lord  Bosslyn,  in  Walker 
V.  Denne,  and  some  other  modern  authorities,  that  if  an  instrument  is  to  be 
taken  to  impress  a  fund  with  real  qualities  immediately  upon  the  execution, 
in  the  question  between  the  heir  and  executor,  the  money  being  once  clearly 
impressed  with  real  uses,  as  land,  and  one  of  these  uses  being  for  the  benefit 
of  the  heir,  the  impression  will  remain  for  his  benefit ;  and,  to  put  an  end  to 
that  impression,  it  must  be  shown  either  that  the  money  was  in  the  possession 
of  a  person  who  had  in  himself  both  the  heirs  and  executors,  or  he  must  do 
some  act  to  denote  a  change  of  his  intention  as  to  the  devolution  of  the  pro- 
perty upon  either;  and  it  is  not  correct  to  say  the  Court  does  not  interpose 
between  volunteers,  if  they  give  to  the  executor  that  money  which  the  instru- 
ment has  given  to  the  heir  :"  Wheldale  v.  Partridge,  8  Ves.  235.  See  Lcch- 
merey,  Lechmere,  Cas.  temp.  Talb.  90 ;  and  Sir  W.  Grant,  M.  R.,  in  Thornton 
V.  Hawley,  10  Ves.  138,  also  observes,  "  There  is  no  weight  in  the  circum- 
stance that  the  property  is  found  in  the  shape  of  money  or  land,  for  the  cha- 
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racter  is  to  be  found  in  the  deed ;  and  in  Wheldale  v.  Partridge,  the  Lord 
Chancellor  lays  down,  in  which  I  perfectly  concur,  that  it  is  a  circumstance 
that  goes  no  way,  except  when  the  fund  gets  into  the  possession  of  a  party 
who  would  have  it  in  either  way:''  Kirkman  v.  Miles,  13  Ves.  338;  and  see 
Stead  V.  Newdigate,  2  Mer.  521;  In  re  Pedder's  Settlement,  5  De  Gex, 
Mac.  &  G-.  890. 

It  seems  that  money  agreed  or  directed  to  be  laid  out  in  land,  and  ^  ^^^-tq-i 
♦settled  upon  a  person  in  fee,  will  not,  upon  his  death  without  heirs, 
be  converted  in  equity,  so  that  it  should  escheat  to  the  Crown.  "  To  convert 
for  the  Crown/'  says  Lord  Rosslyn,  ''  is  too  extraordinary  for  a  court  of  equity  :'' 
Walke7'  V.  Denne,  2  Ves.  jun.  170,  185 ;  Burgess  v.  Wheate,  1  Eden,  177 ; 
Henchman  v.  Attorney- General,  3  My.  &  K.  483,  494. 

Where  money  impressed  with  the  character  of  realty  belongs  to  a  person 
who  is  convicted  of  felony,  it  will  not  be  forfeited  to  the  Crown,  as  would  be 
the  case,  if  it  were  not  for  the  notional  conversion.  Re  Harrop^s  Estate,  3 
Drew.  726,  and  see  In  re  Wharton,  5  De  G.  Mac.  &  G.  33 ;  i/i  re  Thompson's 
Trusts,  22  Beav.  506. 

As  to  the  conversion  of  land  into  money.'] — Upon  the  same  principle  as 
money  agreed  or  directed  to  be  laid  out  in  land  will  be  considered  in  equity  as 
land,  so  land  agreed  or  directed  to  be  sold  will  be  considered  as  money,  and  as 
such  will  not  pass  under  a  devise  of  land;  {Elliott  v.  Fisher,  12  Sim.  505;) 
but  will  pass  under  a  general  residuary  bequest  of  personal  estate;  (Stead  v. 
Newdigate,  2  Mer.  521 ;  Farrar  v.  Earl  of  Winterton,  6  Beav.  1 ;  Midland 
Counties  Railway  Company  v.  Oswin,  1  Coll.  74;)  and,  in  case  of  intestacy, 
wi^  go  to  the  personal  representatives :  Gilb.  Lex.  Praetoria,  243 ;  Ashhy  v. 
Palmer,  1  Mer.  296;  Burton  v.  Hodsoll,  2  Sim.  24;  Biggs  y.  Andrews,  5 
Sim.  424;  Elliott  v.  Fisher,  12  Sim.  505;  Griffith  v.  Ricketts,  7  Hare,  299; 
Hardey  v.  Hawkeshaw,  12  Beav.  552. 

In  Ex  parte  Hawkins,  13  Sim.  569,  the  Common  Council  of  London  being 
empowered  by  a  local  act  of  Parliament  to  take  a  freehold  house  belonging  to 
A.,  for  the  purposes  of  the  act,  at  the  expiration  of  six  months  after  notice 
given  of  their  intention  to  take  the  same,  served  A.  with  the  required  notice 
in  September,  1840.  The  amount  of  the  purchase-money  was  afterwards 
agreed  upon,  and  an  abstract  of  A.'s  title  was  sent  to  the  Common  Council. 
In  April,  1841,  he  died,  having  by  his  will,  dated  in  1837,  devised  his  real 
estate  to  B.,  and  his  residuary  personal  estate  to  C.  Upon  a  petition  being 
presented  by  the  executors  of  the  residuary  legatee  for  the  payment  to  them 
of  the  purchase-money,  which,  after  A.'s  death,  had  been  paid  into  Court 
under  the  act,  it  was  contended  by  the  devisee,  that,  as  the  notice  given  by 
the  Common  Council  of  their  intention  to  take  the  premises,  did  not  amount 
to  a  binding  contract  within  the  Statute  of  Frauds,  the  purchase-money  re- 
tained the  character  of  realty.  However,  Sir  L.  Shadwell,  V.  C,  held,  that 
it  was  part  of  the  testator's  personal  estate,  and  that,  subject  to  his  debts,  it 
belonged  to  his  residuary  legatee.  "  Although,"  said  his  Honor,''  "  there  was 
no  binding  contract  within  the  Statute  of  Frauds,  I  think  that  there  p  ^pyo-i 
*was  that  which  was  tantamount  to  it;   for  the  act  made  it  lawful  for 
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the  Common  Council  to  take  and  use  any  tenements  and  hereditaments  which 
they  might  deem  it  necessary  or  expedient  to  take,  use,  or  pull  down  and  re- 
move for  the  purposes  of  the  act,  at  the  expiration  of  six  months  after  notice 
in  writing  of  their  intention  to  take  or  use  the  same,  given  to  the  owners  or 
the  occupiers  thereof.  The  eflfect  of  that  provision  was  to  give  to  the  Common 
Council  a  parliamentary  power  to  contract  for  the  tenements  required  for  the 
purposes  of  the  act;  and  under  the  same  provision,  they  had  power  to  enter 
upon  the  tenements  at  law :  a  much  stronger  power  than  could  have  been 
given  by  any  private  contract  between  them  and  the  owners  of  the  tenements." 
And  see  Midland  Counties  Railway  Compani/  v.  Oswin,  1  Coll.  74 ;  Galliers 
V.  Allen,  13  Sim.  577,  n. 

So  where  the  owner  in  fee  of  an  estate  having  devised  it  to  an  infant,  agreed 
with  a  Railway  Company  under  their  compulsory  powers  to  sell  a  portion  of 
it  to  the  Company.  The  owner  died  before  the  completion  of  the  purchase 
without  having  altered  his  will.  It  was  held  by  Sir  J.  Romilly,  M.  R.,  that 
the  executors  of  the  landowner,  and  not  the  devisee,  were  entitled  to  the 
purchase-money,  and  to  the  compensation  for  severance,  and  that  the  Rail- 
way Company  was  bound  to  pay  the  costs  of  the  infant  devisee.  In  re  The 
Manchester  and  Soutliport  Railway  Company,  19  Beav.  365. 

If,  however,  the  agreement  of  the  Railway  Company  should  not  be  for  the 
purchase  of  land,  but  merely  that  if  the  Company  take  any  land  under  the 
compulsory  powers,  of  their  act,  the  amount  shall  not  be  determined  by  a  jury, 
but  shall  be  at  a  fixed  sum  per  acre,  inasmuch  as  the  subject-matter  of  the 
contract  is  not  the  land  but  the  price  of  the  land,  conversion  will  not  take 
place,  and  upon  the  death  of  the  landowner,  before  the  land  is  taken  by  the 
Company,  it  will  go  to  the  persons  entitled  to  his  real  estate.  Ex  parte 
Walker,  1  Drew.  508. 

Upon  the  same  principle — viz.  the  notional  conversion  of  land  into  money, 
an  alien,  although  he  cannot  hold  land  as  against  the  Crown,  will,  neverthe- 
less, be  entitled  to  the  proceeds  arising  from  the  sale  of  land  devised  to  trus- 
tees to  sell  for  his  benefit :  Du  Hourmelin  v.  Sheldon,  1  Beav.  79,  affirmed 
on  appeal  by  Lord  Cottenham,  4  My.  &  Cr.  525. 

Where  land  is  devised  to  trustees  upon  trust  to  convert  into  money  for  pur- 
poses, which  either  fail  or  never  take  effect,  and  the  testator  dies  without 
heirs,  the  lord  cannot  claim  by  escheat,  as  there  are  tenants  in  possession, 
nor  has  the  Crown  any  right  to  come  into  equity  to  ask  that  the  land  should 
be  converted,  in  order  that  it  might  take  the  money  as  bona  vacantia, 
L  -I  *nor  even  if  the  land  has  been  unnecessarily  converted,  can  the  Crown 

make  good  any  claim,  as  the  money  will  be  the  absolute  property  of  the  trus- 
tees:  Taylor  v.  Eaygarth,  14  Sim.  8;  Walker  v.  Denne,  2  Yes.  jun.  185; 
Cradock  v.  Owen,  2  Sm.  &  G.  241. 

As  to  whether  the  Court  will  execute  a  trust  of  lands  for  alien,  in  favor  of 
the  Crown,  see  the  conflicting  cases  of  R  iff  son  v.  Stordy,  3  Sm.  &  Giff.  230; 
and  Barrow  v.  Wadkin,  5  W.  R.  695,  M.  R. 

Conversion  must  he  imperatively — The  direction  to  convert  either  money 
into  land  or  land  into  money  must  be  express  and  imperative;  for  if  conver- 
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sion  be  merely  optional,  the  property  will  be  considered  as  real  or  personal, 
according  to  the  actual  condition  in  which  it  is  found.  Thus  in  Curling  v 
May,  cited  3  Atk.  255,  A.  gave  £500  to  B.,  in  trust  that  B.  should  lay  out 
the  same  upon  a  purchase  of  lands,  or  put  the  same  out  on  good  securities,  for 
the  separate  use  of  his  daughter  H.,  (the  plaintiff's  then  wife,)  her  heirs, 
executors,  and  administrators,  and  died  in  1729.  In  1731,  H.  the  daughter  died 
without  issue,  before  the  money  was  invested  in  a  purchase.  The  husband, 
as  administrator,  brought  a  bill  for  the  money  against  the  heir  of  H.,  and  the 
money  was  decreed  to  the  administrator )  for  the  wife,  not  having  signified 
any  intention  of  a  preference,  the  Court  would  take  it  as  it  was  found :  if  the 
wife  had  signified  any  intention,  it  should  have  been  observed,  but  it  was  not 
reasonable  at  that  time  to  give  either  her  heir  or  administrator,  or  the  trustee, 
liberty  to  elect;  for  Lord  Talbot  said,  it  was  originally  personal  estate,  and 
yet  remained  so,  and  nothing  could  be  collected  from  the  will  as  to  what  was 
the  testator's  principal  intention. 

So,  likewise,  if  money  is  directed  to  be  laid  out  "  in  government  or  other 
securities,  or  in  the  purchase  of  freeholds,^'  or  ^'  to  remain  at  interest,  or  be 
laid  out  in  land,''  or  "to  be  laid  out  in  freeholds  or  leaseholds;"  or  if  similar 
expressions  are  made  use  of,  leaving  the  nature  of  the  investment  optional,  or 
which  do  not  sufficiently  indicate  an  intention  that  the  money  should  be  laid 
out  in  land  at  all  events,  no  conversion  will  take  place  until  the  trustees  have 
actually  exercised  their  discretion,  which,  when  clearly  given  to  them,  the 
Court  will  not  control.  See  Van  v.  Barnett,  19  Ves.  102 ;  Amler  v.  Amler^ 
3  Yes.  583 ;  Walker  v.  Denne,  2  Yes.  jun.  170 ;  Wheldale  v.  Partridge,  5  Yes. 
368 ;  S.  C,  8  Yes.  227;  Policy  v.  Seymour,  2  Y.  &  C.  Exch.  Ca.  708. 

In  Bourne  v.  Bourne,  2  Hare,  35,  real  estate  was  conveyed  to  a  trustee,  on 
trust  to  permit  a  mortgagor  to  receive  the  rents  and  profits,  and  upon  payment 
of  the  principal  and  interest  of  the  mortgage  debt,  as  therein  mentioned, 
*to  reconvey  the  estate  to  the  mortgagor,  his  heirs  and  assigns;  but 
if  default  should  be  made  in  such  payment,  then  that  the  trustee  L  J 
should  enter  into  possession  of  the  premises,  and,  at  his  discretion,  sell  the 
same,  and  pay  over  the  residue  or  surplus  (after  payment  of  the  debt,  interest, 
and  costs)  to  the  mortgagor,  his  heirs,  executors,  administrators,  or  assigns. 
There  was  default  in  payment,  but  no  sale  of  the  estate  took  place  until  after 
the  death  of  the  mortgagor,  who  devised  it  to  the  plaintiffs  for  life,  with  re- 
mainder over  in  tail.  Sir  James  Wigram,  Y.  C,  held,  that  there  was  no  con- 
version, but  that  the  surplus  proceeds  passed  by  the  devise  as  real  estate. 
"  If,"  said  his  Honor,  "  the  trustee  had  taken  the  property,  with  absolute 
directions  to  sell  and  convert  it,  the  circumstance,  that  the  directions  had  not 
been  carried  into  effect  at  the  death  of  the  testator,  might  have  been  imma- 
terial, and  it  might  have  been  treated  as  personalty.  But,  in  this  case,  there 
was  no  absolute  or  compulsory  direction  for  the  sale  or  conversion  of  the  estate; 
it  is  merely  an  authority,  in  a  certain  event,  to  enter  into  possession  of  this 
estate,  and  at  the  discretion  of  the  trustee  to  sell  it,  for  the  purpose  of  recover- 
ing payment  of  the  debt  for  the  mortgagee.  The  direction  to  reconvey  the 
estate,  in  case  of  payment  of  the  mortgage-money,  is  inconsistent  with  the 
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notion  that  there  was  any  intention  that  the  property  should  be  absolutely 
converted  by  the  effect  of  the  conveyance.  The  event  upon  the  happening  of 
which  the  trustee  might  at  his  discretion  have  sold  the  estate — namely,  the 
default  in  payment  of  the  mortgage  money— took  place  in  the  lifetime  of  the 
testator;  but  the  discretion  to  sell  had  not  been  exercised  at  the  time  of  his 
death.  The  consequence  is,  that  the  estate  passed  to  his  devisees  as  realty, 
subject  to  the  mortgage,  and  the  trustee  must  therefore  account  to  the  devisees 
for  the  surplus  proceeds  of  the  sale.'' 

And  where  trustees  have  a  mere  power  with  the  consent  of  a  person  in  pos- 
session of  certain  settled  estates  to  lay  out  personal  property  in  land  to  be 
settled  to  the  same  uses,  no  absolute  conversion  takes  place.  De  Beauvoir  v. 
De  Beauvoir,  8  H.  L,  Cas.  524. 

So,  where  money  was  to  be  laid  out  in  the  purchase  of  land,  "  with  the  joint 
approbation  and  consent  of  the  husband  and  wife,  and  not  without,"  and  no 
approbation  or  consent  was  given  by  them,  the  money  was  considered  as  uncon- 
verted, and  to  remain  as  personal  estate  :  Davies  v.  Goodhew,  6  Sim.  585. 

But  although  conversion  is  apparently  optional,  as  where  trustees  are  directed 
to  lay  out  personalty,  *'  either  in  the  purchase  of  lands  of  inheritance,  or  at 
interest,"  or  '^  in  land  or  some  other  securities,"  as  they  shall  think  most  fit 
r*fi7fi1  ^^^  proper;  jet  if  ^ the  limitations  are  adapted  only  to  real  estates, 
so  as  to  manifest  the  testator's  intention  that  land  shall  Be  purchased, 
the  money  must  be  considered  as  land,  although  it  be  not  actually  so  invested 
by  the  trustees :  Cowley  v.  Hartstonge,  1  Dow.  361 ;  Coohson  v.  Reay,  5  Beav. 
22;  12  C.  &  F.  120;  Johnson  v.  Arnold,  1  Ves.  169.  See  also  Sugd.  Prop. 
462. 

In  Earlom  v.  Saunders,  Amb.  241,  W.  P.  devised  lands  to  trustees  and 
their  heirs,  to  the  use  of  his  wife  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  Widdrington  Powell  and  William  Powell,  in  fee,  as  tenants 
in  common.  And  he  directed,  that  £400  should  be  raised  by  his  executrix 
out  of  his  personal  estate,  and  paid  by  her  to  his  trustees,  or  one  of  them,  who 
should  lay  out  the  same  in  a  purchase  of  lands,  or  any  other  security  or 
securities,  as  they  should  think  proper  and  convenient;  and  he  directed  that 
the  lands  so  to  be  purchased,  and  the  security  or  securities  on  which  the  £400 
should  be  so  laid  out,  should  be  made  to,  and  settled  on,  the  trustees,  their 
heirs  and  assigns,  in  trust  and  to  the  use  of  his  wife  for  life,  and  after  her 
decease,  to  such  uses,  and  under  such  provisions,  conditions,  and  limitations, 
as  his  lands  before  devised  were  limited.  Lord  Hardwicke  held,  that  conver- 
sion was  not  at  the  election  of  the  trustees.  "  This  Court,"  said  his  Lordship, 
"  never  admits  trustees  to  have  such  election,  to  change  the  right,  unless  it  is 
expressly  given  to  them.  Here  the  money  is  to  be  laid  out  in  land  or  securi- 
ties, for  such  uses  as  the  land  is  before  settled.  If  it  is  laid  out  in  securities, 
(which  are  personal,)  all  the  limitations  might  not  take  place;  for  if  there  was 
a  son  born,  he  would  take  the  whole  money,  as  being  tenant  in  tail,  and 
the  subsequent  limitations  would  be  defeated.  The  only  way  to  make  the  clause 
consistent  is,  that  the  money  be  laid  out  on  securities  till  lands  are  purchased, 
and  the  interest  and  dividends,  in  the  meantime,  to  go  to  such  persons  as  would 
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be  entitled  to  the  land."     See  also,  Edwards  v.  Countess  of  Warwick,  2  P. 
Wms.  171. 

Where  conversion  is  to  take  place  at  the  request  of  certain  persons,  if  the 
words  of  request  are  merely  inserted  for  the  purpose  of  enforcing  the  obligation 
to  convert,  although  a  conversion  has  taken  place  without  consent,  it  will  be 
considered  to  have  been  properly  made.  Thus,  where  the  limitations  are  only 
adapted  to  real  estate,  a  direction  to  lay  out  money  after  the  request  of  persons, 
in  the  purchase  of  lands,  will  be  construed  as  imperative,  although  no  request 
may  have  been  made,  and  there  is  a  declaration,  that  until  the  purchase  should 
be  made,  the  money  should  be  placed  out  on  securities,  and  a  disposition  of  the 
dividends  *and  interest  in  the  mean  time,  to  the  same  persons  to  whom 
the  rents  and  profits  of  the  estates  to  be  purchased  would  go.     See  •-  ^ 

Thornton  v.  Hawley,  10  Ves.  129,  where  Sir  W.  Grant,  M.  R.,  observes,  in 
reference  to  the  force  of  the  words  "after  request,"  "  Nothing  is  more  common 
than  to  direct  money  to  be  laid  out  upon  request.  The  object  of  that  is,  only 
to  insure  that  the  act  shall  be  done  when  the  request  is  made, — not  to  prevent 
it  until  request."  See  also,  the  judgment  of  Hutchins,  Lord  Commissioner,  in 
Symons  v.  Rutter,  2  Vern.  227,  approved  of  by  Lord  Thurlow,  in  Pulteney  v. 
Darlington,  1  Bro.  C.  C.  238,  and  in  Lechmere  v.  The  Earl  of  Carlisle,  3 
P.  "Wms.  219,  Sir  J.  Jekyll,  M.  R.,  in  reference  to  Symons  v.  Rutter,  says, 
"  In  this  last  case,  I  observe,  it  was  admitted,  that  if  there  had  not  been  the 
clause  in  the  articles,  that  the  purchase  should  be  made  with  the  consent  of 
the  husband  and  wife,  it  must  have  been  taken  as  land.  Now  such  clause 
makes  no  manner  of  difference ;  for  upon  a  convenient  purchase  being  pro- 
posed, the  Court  would  have  taken  on  themselves  to  judge  thereof,  and  without 
some  reasonable  objection  made,  would  have  ordered  the  money  to  be  laid  out 
in  it  ]  so  that  such  clause  seems  to  have  been  immaterial  in  the  marriage 
articles,  and  as  if  omitted,  and  the  opinion  of  Hutchins  to  have  been  well 
grounded ;"  sed  vide  Stead  v.  Newdigate,  2  Mer.  530. 

Where  however  words  requiring  the  request  or  consent  of  parties  to  a  sale 
are  inserted  for  the  purpose  of  giving  a  discretion  to  them,  if  the  sale  takes 
place  without  their  request  or  consent,  the  proceeds  of  the  sale  will  still  be 
considered  as  land.  Thus  in  Davies  v.  Goodhew,  6  Sim.  585,  the  sale  was  to 
be  "  with  the  joint  consent  and  approbation  of  the  husband  and  wife,  and  not 
without;'^  conversion,  therefore,  in  that  case,  was  held  to  be  not  imperative, 
but  at  the  option  of  the  husband  and  wife.  See  also,  In  re  Taylor's  Settle- 
ment, 9  Hare,  596. 

Where  there  was  a  mere  discretionary  power  to  convert  real  property  into 
personalty,  and  to  distribute  it  amongst  a  class,  and  the  trustees  died  after 
having  made  only  a  partial  conversion,  the  discretionary  power  having  been 
extinguished  by  their  deaths,  it  was  held,  that  the  class,  or  their  representa- 
tives, must  take  the  respective  estates  as  they  found  them  :  Walter  v.  Maunde^ 
19  Ves.  424.  And  see  Shipperdson  v.  Tower,  1  Y.  &  C.  C.  C.  441.  But 
the  result  will  be  different  where  the  power  is  imperative,  and  in  the  nature 
of  a  trust.  Thus,  in  Grieveson  v.  Kirsopp,  2  Keen,  653,  where  a  testator  gave 
to  his  widow,  "  for  the  benefit  and  advantage  of  his  children,"  power  of  selling 
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his  W.  estate,  and  by  a  codicil,  he  expressed  himself  in  *effect  thus  : 
L  -^  '*  I  do  empower  my  wife  to  sell  all  my  estates  whatsoever,  and  the 
money  arising  from  such  sale,  together  with  my  personal  estate,  she  my  said 
wife  shall  and  may  divide  and  proportion  among  my  said  children,  as  she  shall 
think  fit  and  proper,  or  as  she  shall  direct  by  will/'  The  widow  died  without 
having  sold  or  appointed  the  estate.  It  was  held,  by  Lord  Langdale,  M.  K., 
that  the  power  was  in  the  nature  of  a  trust  for  the  children,  and  that,  subject 
to  such  appointment  as  the  widow  might  have  made,  the  children  were  entitled 
in  equal  shares ;  and  that  the  direction  to  sell,  expressed  as  it  was,  operated 
as  a  conversion  of  the  real  estate,  and  that  the  children  were  entitled  to  take 
the  money  to  arise  from  the  sale  as  personalty.  See  also,  Burrell  v.  Basker- 
field,  11  Beav.  525. 

The  conversion  of  land  into  money  may  be  implied  without  any  express 
words  directing  a  sale.  (See  Mower  v.  Orr,  7  Hare,  475.)  But  in  order  to 
efi'ect  such  conversion  the  intention  must  be  clear.  Cornick  v.  Pearce,  lb. 
477. 

Under  the  general  Stamp  Act,  (55  Geo.  3,  c.  184,  Schcd.  part  3,)  "money 
to  arise  from  the  sale,  mortgage,  or  other  disposition,  of  any  real  or  heritable 
estate  directed  to  be  sold,  mortgaged,  or  otherwise  disposed  of,''  is  liable  to 
the  payment  of  legacy  duty.  The  question  often,  then,  arises,  whether  the 
direction  for  conversion  is  absolute  and  imperative,  or  merely  optional ;  for  in 
the  former  case,  the  real  estate  is  liable  to  the  payment  of  legacy  duty,  even 
though  it  be  not  sold,  in  consequence  of  the  person  absolutely  entitled,  electing 
to  take  it,  instead  of  the  proceeds  to  arise  from  a  sale  :  Attorney-  General  v. 
Holford,  1  Price,  426;  Advocate- General  y.  Ramsay^ s  Trustees,  2  Cr.  M.  & 
R.  224,  n. ;  Williamson  v.  The  Advocate- General,  10  C.  &  F.  1 ;  while  in  the 
latter  case  it  is  clear,  if  the  trustees,  in  the  exercise  of  their  discretion,  leave 
the  land  unsold,  the  legacy  duty  will  not  attach ;  though  it  has  been  held,  that 
it  will  if  the  trustees,  in  the  exercise  of  such  discretion,  sell :  Attorney- General 
v.  Mangles,  5  M.  &  W.  120;  and  see  Attorney- General  y.  Simcox,  1  Exch. 
Eep.  749.  However,  notwithstanding  those  cases,  it  seems  doubtful  whether 
the  liability  to  the  duty  should  depend  upon  any  act  of  the  trustees :  In  re 
Evans,  2  Cr.  M.  &  B.  206;  and  see  cases  cited,  10  C.  &  F.  14;  and  The  Ad- 
vocate-General y.  Smith,  1  Macq.  H.  L.  Cas.  76. 

Although  there  is  a  power  to  sell,  and  a  sale  takes  place,  if  it  is  effected, 
not  under  the  power,  but  under  the  jurisdiction  of  the  Court  of  Chancery, 
legacy  duty  will  not  be  payable.  Thus  when  a  will  empowered  trustees,  with 
the  consent  of  A.,  to  sell  real  estate,  and  to  invest  a  sufficient  sum  to  answer 
r  *fi7Ql  *^^  annuities ;  the  rents  being  deficient  to  pay  the  annuities,  the 
^  *Court  ordered  a  sale,  and  out  of  the  produce,  £20,000  consols  were 

purchased  to  provide  for  the  annuities.  Legacy  duty  being  claimed,  on  the 
corpus  of  the  consuls,  it  was  held  by  Sir  J.  Bomilly,  M.  B.,  that  the  validity 
of  the  claim  depended  on  the  determination  of  the  question,  whether  the  sale 
had  taken  place  under  the  general  jurisdiction  of  the  Court,  or  under  the  power 
in  the  will,  and  his  Honor  being  of  opinion  that  it  took  place  under  the  juris- 
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diction  of  the  Coiirt,  tliat  no  legacy  duty  was  payable.     Hohson  v.  Neale,  17 
Beav.  178. 

And  where  trustees  having  a  power  of  sale  are  directed  to  invest  the  pro- 
ceeds "  in  the  purchase  or  on  mortgage"  of  other  lands,  (^Mules  v.  Jeniiings,  8 
Exch.  830,)  and  h>  fortiori,  where  they  are  simply  directed  to  invest  the  pro- 
ceeds in  the  purchase  of  real  estate,  {Heal  v.  Knight,  8  Exch.  839,  n.,)  the 
legacy  duty  will  not  attach,  although  a  sale  may  have  taken  place,  and  the 
person  beneficially  entitled  has  elected  to  take  the  money  in  preference  to  its 
being  invested  in  the  purchase  of  land.  "  The  Crown,"  observed  Alderson, 
B.,  "  has  no  claim  except  where  the  money  is  handed  over  to  a  party  hy  force 
of  the  will  of  the  testator,  not  where  the  money  is  handed  over  under  an 
arrangement  in  which  the  will  of  the  devisee  and  the  testator  co-operate." 
Mules  V.  Jennings,  8  Exch.  830. 

Probate  duty,  however,  is  not  payable  in  respect  of  real  estate,  although 
absolutely  directed  to  be  converted  into  personalty.  Matson  v.  Swift,  8  Beav. 
868 ;   Custance  v.  Bradshaw,  4  Hare,  324.     And  see  ante,  p.  162. 

Of  the  period  from  which  conversion  will  he  considered  to  commence.'] — 
Where  absolute  conversion  is  directed  to  be  made  by  deed,  if  no  time  for  it  be 
pointed  out,  it  will  take  place  from  the  delivery  of  the  deed,  (  Griffiths  v.  Rick- 
etts,  7  Hare,  299,)  and  in  the  case  of  a  will  it  will  take  place  from  the  death 
of  testator,  {Beanclerh  v.  Mead,  2  Atk.  167 ;  see  Ward  v.  Arch,  15  Sim.  389,) 
even  although  there  may  be  a  direction  that  a  sale  should  take  place  ''  when- 
ever it  should  appear  advantageous."     Robinson  v.  Robinson,  19  Beav.  495. 

The  conversion  may  be  made  by  the  owner  to  depend  upon  the  option  of 
third  parties ;  as,  for  instance,  trustees. 

So,  likewise,  it  may  be  made  to  depend  upon  the  option  to  purchase  at  a 
future  time.  Thus  in  the  leading  case  of  Lawes  v.  Bennett,  1  Cox,  167,  a 
person  named  Witterwronge,  in  1758,  demised  a  farm  to  Douglas  for  seven 
years,  and  there  was  an  agreement  endorsed  upon  the  lease,  that  if  Douglas 
should,  before  the  29th  of  Sept.  1765,  give  notice  in  writing  of  his  wish  to 
purchase  the  inheritance  of  the  premises  for  *£8000,  Witterwronge 
agreed  to  sell  and  to  execute  to  him  a  proper  conveyance  thereof.  Wit-  L  J 
terwronge  died  in  1763,  having  by  his  will  devised  all  his  real  estates  to  the 
defendant  Bennett,  and  all  his  personal  estate  to  the  plaintiff,  Mary,  the  sister 
of  the  defendant  Bennett,  equally  as  tenants  in  common.  In  1762,  Douglas 
assigned  the  lease,  and  the  benefit  of  the  agreement  to  Waller,  and  on  the  2nd 
of  February,  1765,  Waller  called  upon  Bennett  to  perform  the  contract  entered 
into  by  Witterwronge,  for  the  sale  of  the  premises  for  £3000,  and  he  accord- 
ingly executed  a  conveyance  to  Waller  in  fee.  Bennett  having  died,  a  bill 
was  filed  by  Lawes,  the  husband  of  Bennett's  sister,  against  the  personal  re- 
presentative of  Bennett,  claiming  a  moiety  of  the  £3000  and  interest,  and  Sir 
Lloyd  Kenyon,  M.  B.,  decreed  accordingly.  "  It  is  very  clear,"  observed  his 
Honor,  "  that  if  a  man  seised  of  a  real  estate  contract  to  sell  it,  and  die  before 
the  contract  is  carried  into  execution,  it  is  personal  property  of  him.  Then 
the  only  possible  difficulty  in  this  case  is,  that  it  is  left  to  the  election  of 
Douglas  whether  it  shall  be  real  or  personal.     It  seems  to  me  to- make  no  dis- 
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tinction  at  all.  Suppose  a  raan  should  bargain  for  the  sale  of  timber,  provided 
the  buyer  should  give  proper  security  for  the  payment  of  the  money.  This 
when  cut  down  would  be  part  of  the  personal  estate,  although  it  depends  upon 
the  buyer  whether  he  gives  security  or  not ;  when  the  party  who  has  the 
power  of  making  the  election  has  elected,  the  whole  is  to  be  referred  back  to 
the  original  agreement,  and  the  only  difference  is,  that  the  real  estate  is  con- 
verted into  personal  at  a  future  period I  must,  therefore,  declare  this 

£3000  to  be  part  of  the  personal  estate  of  the  testator,  and  that  the  plaintiffs 
are  entitled  to  one  moiety  thereof." 

Until,  however,  in  such  a  case  the  option  to  purchase  is  exercised,  the  rents 
and  profits  will  go  to  the  persons  who  were  entitled  to  the  property  up  to  that 
time,  as  real  estate.  Thus  in  Townley  v.  Bedicell,  14  Yes.  591,  the  testator 
in  the  cause  granted  a  lease  to  Townley  for  thirty-three  years,  with  a  proviso 
that  '^  if  Townley,  his  executors,  administrators,  or  assigns  should  be  desirous 
to  purchase  the  premises  within  six  years,  he,  his  executors,  administrators, 
or  assigns,  should  pay  to  the  testator,  his  heirs  or  assigns,  £600  for  the  pur- 
chase, upon  having  a  good  title  made  to  him  Townley,  his  executors,  adminis- 
trators, or  assigns."  The  testator  died  without  having  devised  the  premises ; 
and  before  the  expiration  of  the  lease,  Townley  declared  his  option  to  purchase 
according  to  the  proviso.  It  was  held  by  Lord  Eldon,  C.,  (though  evidently 
with  some  reluctance,)  upon  the  authority  of  Lawes  v.  Bennett,  that  from  the 
time  of  the  *option,  Townley  was  entitled  to  the  premises,  and  that 
L  -^  he  should  pay  interest  upon  the  purchase-money,  which  money  and 

interest  he  held  to  be  personal  estate  of  the  testator,  and  which  ought  to  go 
to  his  next  of  kin,  but  that  the  rents  of  the  premises,  until  the  option,  be- 
longed to  the  heir.  See  also  Collingwood  v.  Roioe,  3  Jur.  N.  S.  785 ;  5  W.  R. 
484;  V.  C.  K.,  sed  vide  Drant  v.  Vause,  1  Y.  &  C.  C.  C.  580;  and  Emuss 
V.  Smith,  2  De  G-.  &  Sm.  722,  where  it  was  held  by  Sir  J.  L.  Knight  Bruce, 
Y.  C,  that  a  specific  devise  by  name  of  the  property,  subject  to  the  option, 
carried  to  the  devisee  the  purchase-money  also  when  the  option  was  exercised. 

The  question  may  arise,  which  was  suggested  arguendo  in  Laioes  v.  Bennett, 
(1  Cox,  170,)  if  the  person  having  the  option  to  purchase,  should  release  such 
option  to  the  heir  or  devisee,  whether  a  court  of  equity  could  afford  any  relief. 
There  does  not  appear  to  be  any  express  decision  upon  the  point,  but  Sir  Lloyd 
Kenyon,  M.  K.,  in  his  judgment  said  he  thought  that  a  court  of  equity  would 
give  relief,  ^'  if  it  appeared  to  be  done  collusively  to  oust  the  legatee  of  his 
personal  estate." 

As  to  conversion  in  certain  cases  hy  the  Court  or  third  parties. ~\ — With  re- 
gard to  the  real  estate  of  a  bankrupt,  vested  in  his  assignees  for  payment  of 
his  creditors,  it  is  clear  that  if  any  of  it  remain  unsold  before  the  death  of  the 
bankrupt,  and  the  creditors  have  been  fully  satisfied,  it  will  go,  in  case  of  in- 
testacy, to  his  heir-at-law.     Bromley  v.  Goodere,  1  Atk.  75. 

Should  the  real  estate  of  the  bankrupt  be  sold  or  contracted  to  be  sold  in 
his  lifetime,  it  will  be  considered  as  converted,  and  upon  his  death  intestate, 
his  heir-at-law  will  not  be  entitled  to  it,  though  he  will  be  so,  if  the  sale  or 
contract  for  sale  be  entered  into  after  the  death  of  the  bankrupt.     Thus  in 
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Banks  V.  Scott,  5  Madd.  493,  part  of  the  real  estates  of  the  bankrupt  Scott, 
were  sold  during  his  life ;  part  were  contracted  to  be  sold,  but  not  sold  at  the 
time  of  his  death,  and  the  remainder  were  sold  after  his  death,  and  a  surplus 
remained  in  the  hands  of  his  assignees.  It  was  held  by  Sir  John  Leach,  Y. 
C,  that  the  heir  of  Scott,  as  such,  had  no  claim  in  respect  of  the  estates  sold 
or  contracted  to  be  sold  in  the  life  of  Scott,  but  that  he  was  entitled  to  the 
overplus,  after  payment  of  creditors  arising  from  the  estates  sold  after  the 
death  of  the  bankrupt :  "  As  to  the  real  estates,'^  said  his  Honor,  ''  sold  or 
contracted  to  be  sold,  during  the  life  of  the  bankrupt  Scott,  it  must  at  his 
death  be  considered  as  converted  into  personalty ;  but  as  to  the  real  estate 
which  was  unsold  and  uncontracted  for  at  the  death  of  the  bankrupt,  it  is  to 
be  considered  as  descending  to  his  heir,  subject  to  the  *charge  created 
by  provisions  of  the  bankrupt  laws  for  the  payment  of  his  debts.  It  L  -I 
can  make  no  difference  in  principle,  whether  such  a  charge  be  created  by  pro- 
vision of  the  law,  or  the  provision  of  the  party.  As  fat  as  the  real  estate  is 
not  exhausted  by  that  charge,  it  is  the  property  of  the  heir." 

As  to  the  surplus  moneys  arising  from  the  disposition  of  land  belonging  to 
lunatics,  see  16  &  17  Vict.  c.  70,  s.  119.  See  also  In  re  Wharton^  5  De  Gr. 
Mac.  &  a.  33. 

Where  a  mortgage  deed  of  freehold  estate  contains  a  power  of  sale,  with  a 
direction  that  the  surplus  moaeys  to  arise  from  the  sale  shall  be  paid  to  the 
mortgagor,  his  executors  or  administrators,  if  the  estate  is  sold  by  the  mort- 
gagee in  the  lifetime  of  the  mortgagor,  then  the  surplus  moneys  will  be  the 
personal  estate  of  the  mortgagor;  but  if  the  estate  being  unsold  at  the  death 
of  the  mortgagor,  the  equity  of  redemption  devolves  upon  his  heir  or  devisee; 
if  a  sale  should  subsequently  take  place,  the  heir  or  devisee,  as  the  case  may 
be,  will  be  entitled  to  the  surplus  produce :  Wright  v.  Eose,  2  S.  &  S.  323, 
324.     See  also  Bourne  v.  Bourne,  2  Hare,  35,  ante,  p.  674. 

"Where  under  a  decree  of  the  Court  more  real  estate  is  sold  than  is  necessary 
for  payment  of  mortgage  or  other  debts,  the  surplus  will  still  retain  the  cha- 
racter of  realty.  See  Coohe  v.  Dealey,  22  Beav.  196 ;  there  an  estate  was 
devised  to  a  married  woman  subject  to  the  payment  of  the  testator's  debts. 
The  estates  were  afterwards  sold  under  a  decree  in  an  administration  suit  to 
which  the  devisee  was  a  party.  After  payment  of  debts  there  remained  a  sum 
in  court.  On  the  death  of  the  devisee,  it  was  held  by  Sir  John  Eomilly,  M. 
R.,  that  the  heir-at-law  of  the  devisee  and  not  her  husband  was  entitled  to  the 
sum  in  court.  "  More  of  the  real  estate,"  said  his  Honor,  "  was  sold  than 
necessary;  of  course  the  conversion  is  complete  to  the  extent  to  which  the 
purchase-money  was  required  for  the  particular  object  for  which  the  sale  took 
place,  namely,  for  the  payment  of  the  debts  and  costs,  but  the  excess,  though 
in  the  form  of  money,  remained  as  before  impressed  with  the-character  of  land. 
The  money  was  raised  by  sale  instead  of  by  mortgage,  and  for  the  convenience 
of  the  purchaser  too  much  was  sold,  the  excess,  therefore,  beyond  what  was 
required,  retains  its  original  character  of  realty.  ....  I  am,  therefore,  of 
opinion,  that  all  the  money  not  required  for  the  purpose  of  the  suit,  and  not 
disposed  of  in  the  performance  of  the  order  and  decree  of  the  Court,  belongs 
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to  the  parties  in  its  original  character,  that  is,  it  remains  real  estate,  and  goes 
r  *r8S1  ^^  *^®  heir-at-law  :"  See,  also,  Jermy  v.  Preston^  *13  Sim.  356,  306; 
and  Lancaster  v.  Evors^  1  Ph.  349.  The  case  of  Flanagan  v.  Flana- 
gan, cited  in  the  principal  case,  seems  to  have  turned  upon  the  terms  of  the 
decree  for  payment :  and  see  Johnson  v.  Webster,  4  De  G.  Mac.  &  G.  484. 

The  question  frequently  arises,  when  land  has  been  taken  by  companies 
under  the  Lands  Clauses  Consolidation  Act,  as  to  whether  the  money  arising 
from  the  sale  is  to  be  considered  as  land  or  money ;  with  reference  to  this  sub- 
ject it  has  been  recently  laid  down,  that  ^^  where  the  circumstances  of  the  case 
have  brought  it  under  the  69th  section  of  the  Lands  Clauses  Consolidation  Act, 
the  money  has  been  held  to  bear  the  character  of  realty;  but  if,  on  the  other 
hand,  the  circumstances  have  brought  the  case  under  the  78th  section  of  the 
Lands  Clauses  Consolidation  Act,  then  the  money  has  been  held  personalty." 
Per  Kindersley,  V.  C,  3  Drew.  733. 

Where  land  had  been  taken  by  a  company,  under  the  Land  Clauses  Con- 
solidation Act,  from  a  person  who  was,  and  continued  until  his  death,  in  a 
state  of  mental  imbecility,  but  was  not  the  subject  of  a  commission  of  lunacy, 
and  the  money  was  paid  into  Court,  it  was  held  by  Lord  Cran worth,  Y.  C, 
after  the  death  of  the  land-owner,  that  the  money  was  not  to  be  reinvested  in 
or  considered  as  land,  but  to  be  paid  to  his  persanal  representatives ;  his  Lord- 
ship being  of  opinion,  that  the  money  ought  to  be  treated  '^as  being  paid  in 
by  a  party  seised  in  fee  and  competent  to  sell.'^  See  Ex  parte  Flamanh,  1 
Sim.  N.  S.  260. 

The  case  of  The  Midland  Counties  Railway  Company  v.  Oswin,  1  Coll.  80, 
may  at  first  sight  appear  to  conflict  with  the  judgment  of  Lord  Cran  worth  in 
Ex  parte  Flamank  ;  but  as  his  Lordship  there  clearly  points  out,  the  decision 
in  the  former  case  turns  upon  the  construction  of  the  particular  terms  of  a  local 
act. 

As  to  the  question  of  conversion  arising  upon  the  construction  of  local  acts, 
see  Cramer's  case,  1  Sm.  &'G.  32;  In  re  Taylor's  Settlement,  9  Hare,  596; 
Midland  Cou7ities  Railway  Company  v.  Oswin,  1  Coll.  80 ;  In  re  Harrop,  3 
Drew.  726;  In  re  Robertson,  3  Jur.  N.  S.  784. 

Election."] — Although  land  absolutely  directed  or  agreed  to  be  converted 
into  money,  and  money  directed  or  agreed  to  be  converted  into  land,  will  im- 
mediately be  impressed  with  the  character  of  the  property  into  which  each  is 
respectively  to  be  converted,  still  this  notional  conversion  may  be  put  an  end 
to,  by  the  absolute  owner  electing  to  take  the  property  in  its  actual  state ;  and 
the  Court  will  not  direct  a  conversion  against  his  election,  because,  when  con- 
r*684T  "^^^^^^j  ^®  might  immediately  ^reconvert  it;  for,  as  is  quaintly  ob- 
served by  Lord  Cowper,  in  Seeley  v.  Jago,  1  P.  Wms.  389,  ^^  Equity, 
like  nature,  will  do  nothing  in  vain.'^ 

Who  may  elect.'] — An  infant  cannot  ordinarily  elect;  (^Carr  v.  Ellison,  2 
Bro.  C.  C.  56;  Van  v.  Barnett,  19  Yes.  102 ;)  but  where  the  property  is  the 
subject-matter  of  a  suit,  upon  the  certificate  of  the  chief  clerk,  finding  that  it 
is  for  the  benefit  of  the  infant  to  do  so,  he  may  elect :  (^Robinson  v.  Robinson, 
19  Beav.  494.)  '  A  lunatic  cannot  elect ;  {Ashby  v.  Palmer,  1  Mer.  296 ;  In 
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re  Wharton^  5  De  Gex,  Mac.  &  G.  33 ;)  nor  can  a  feme  covert,  by  a  contract 
or  ordinary  deed  :  (  Oldham  v.  Hughes,  2  Atk.  452  ]  Frank  v.  Frank,  3  My.  & 
Cr.  171.)  But  although,  as  observed  by  Lord  Hardwicke,  in  Oldham  v. 
Hughes,  2  Atk.  453,  ^*  a  feme  covert  cannot  alter  the  nature  of  money  to  be 
laid  out  in  land,  harely  by  a  contract  or  deed ;  for,  to  alter  the  property  of  it, 
or  course  of  descent,  this  money  must  be  invested  in  land,  (and  sometimes 
sham  purchases  have  been  made  for  that  purpose,)  and  she  may  then  levy  a 
fine  of  the  land,  and  give  it  to  her  husband,  or  anybody  else ;  there  is  a  way, 
also,  of  doing  this,  without  laying  the  money  out  in  land,  and  that  is  by  coming 
into  this  Court,  whereby  the  wife  may  consent  to  take  this  money  as  personal 
estate ;  and  upon  her  being  present  in  Court,  and  being  examined,  (as  a  feme 
covert  upon  a  fine  is,)  as  to  such  consent,  it  binds  this  money  articled  to  be 
laid  out  in  land,  as  much  as  a  fine  at  law  would  the  land,  and  she  may  dispose 
of  it  to  the  husband,  or  anybody  else ;  and  the  reason  of  it  is  this,  that  at  law, 
money  so  articled  to  be  laid  out  in  land,  is  considered  barely  as  money,  till  an 
actual  investiture,  and  the  equity  of  this  Court  alone  views  it  in  the  light  of 
a  real  estate ;  and,  therefore,  this  Court  can  act  upon  its  own  creature,  and  do 
what  a  fine  at  common  law  can  upon  land;  and  if  the  wife  has  craved  aid  of 
this  Court,  in  the  manner  I  have  mentioned,  she  might  have  changed  the  na- 
ture of  this  money  which  is  realized,  but  she  cannot  do  it  by  deed.^^ 

T)ae  necessity  of  making  the  sham  purchases  alluded  to  by  Lord  Hardwicke, 
caused  much  inconvenience,  which  was  attempted  to  be  remedied  by  39  &  40 
Geo.  3,  c.  56,  and  subsequently  by  7  Geo.  4,  c.  45 ;  but  these  statutes  have 
been  repealed  by  stat.  3  &  4  Will.  4,  c.  74,  whereby  a  married  woman  can,  by 
deed  executed  in  compliance  with  its  provisions,  make  her  election  to  take  or 
dispose  of  money  to  be  laid  out  in  land.  (See  3  &  4  Will.  4,  c.  74,  and  1 
Hayes's  Intro.,  4th  ed.,  186;  see  also  Forbes  v.  Adams,  9  Sim.  462.) 

So,  likewise,  a  married  woman  may  by  a  similar  deed  elect  to  take  real 
estate  directed  to  be  converted  into  money;  (^May  v.  "^ Roper,  4  Sim.  r^pop;-] 
360 ;  and  Briggs  v.  Chamberlain,  11  Hare,  69 ;  sed  vide  Hobby  v. 
Collins,  4  De  Gex  &  Sm.  289,)  even  though  her  interest  is  reversionary :  Tuer 
V.  Turner,  20  Beav.  560. 

Where  an  estate  is  directed  to  be  sold,  and  the  money  arising  from  the  sale 
to  be  divided  among  several  persons,  none  of  them,  as  is  laid  down  iti  the 
principal  case,  have  a  right  to  say  that  any  part  shall  not  be  sold,  and  elect  to 
take  his  share  in  land;  for,  to  allow  election  in  such  a  case,  would  be  injurious 
to  the  sale  of  the  entirety:  Deeth\.  Hale,  2  Moll.  317;  Smith  v.  Claxton,  4 
Madd.  484,  494 ;  Chalmer  v.  Bradley,  1  J.  &  W.  59 ;  Trower  v.  Knightley, 
6  Madd.  134;  Hollowayy,  Radcliffe,  23  Beav.  163,  171. 

But  if  money  be  directed  to  be  laid  out  in  land,  to  the  use  of  several  persons 
as  tenants  in  common,  any  one  of  them  may  elect  to  take  his  share  of  the  money, 
for  the  residue  of  the  money  may  be  quite  as  advantageously  invested  in  the 
purchase  of  land  as  the  whole :  Seeley  v.  Jago,  1  P.  Wms.  389 ;  Walker  v. 
Denne,  2  Ves.  jun.  182. 

A  remainderman  may  elect,  but  not  so  as  to  affect  the  interests  of  the  owners 
of  prior  estates  :  Lingen  v.  JSowray,  1  P.  Wms.  173 ;  Pulteney  v.  Darlington j 
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1  Bro.  C.  C.  223  j  Crabtree  v.  Bramhle,  3  Atk.  680;  Triquet  v.  Thornton, 
13  Ves.  345 ;  Stead  v.  Newdigate,  2  Mer.  531 ;  Gillies  v.  Longlands,  4  De 
G.  &  Sm.  372,  379. 

A  tenant  in  tail  of  money  to  be  invested  in  land,  might,  as  against  his  issue, 
elect  to  take  it  in  its  actual  state,  and  upon  his  election  immediate  payment 
would  be  made  to  him  by  the  Court ;  (see  Benson  v.  Benson,  1  P.  Wms.  130 ; 
JShort  V.  Wood,  1  P.  Wms.  470  ;  Edwards  v.  Countess  of  Warwick,  2  P.  Wms. 
173 ;)  but  where  there  are  remainders  over,  payment  would  not  be  made  to 
the  tenant  in  tail  except  by  the  consent  of  the  remainderman  :  Trafford  v. 
Boehm,  3  Atk.  440.  "  Upon  a  bill  by  tenant  in  fee,'^  says  Lord  Hardwicke, 
*'  the  Court  would  decree  it  to  be  paid  in  money,  because  he  might  immedi- 
ately sell  the  land,  and  turn  it  into  money ;  and  the  old  rule  was,  that  the 
Court  would  also  decree  it  so  upon  a  bill  by  tenant  in  tail,  with  remainders 
over.  And  thus  it  stood,  till  the  case  of  ColwellY.  Shadwell,  1  P.  Wms.  471, 
485,  where  Lord  Cowper  held,  the  remainderman  should  have  his  chance,  as 
it  could  not  be  barred  but  by  recovery,  which  required  time,  and  would  not 
direct  it  to  be  paid  in  money;  and  the  accident  of  the  death  of  the  tenant  in 
tail  in  that  case,  before  a  recovery,  showed  the  remainderman's  interest  in  so 
glaring  a  light,  that  it  has  established  the  precedent  ever  since.  But  where 
the  remainder  can  be  barred  by  fine,  the  Court  will  decree  it  in  money  :"  Cun^ 
ingham  v.  Moody,  1  Yes.  176.  See,  now,  3  &  4  Will.  4,  c.  74,  s.  71,  which 
r*fiSfil  enacts,  "that  money  to  be  '''invested  in  the  purchase  of  lands,  to  be 
settled  so  that  any  person,  if  the  lands  were  purchased,  would  have 
an  estate  tail  therein,  shall,  for  all  the  purposes  of  this  act,  be  treated  as  the 
lands  to  be  purchased,  and  be  considered  subject  to  the  same  estates  as  the 
lands  to  be  purchased  would,  if  purchased,  have  been  actually  subject  to;  and 
all  the  previous  clauses  in  this  act,  so  far  as  circumstances  will  admit,  shall 
apply  to  such  money,  in  the  same  manner  as  if  such  money  were  directed  to 
be  laid  out  in  the  purchase  of  freehold  lands,  and  such  lands  were  actually 
purchased  and  settled/' 

How  election  may  he  macZe.]— Supposing,  the  person  competent  to  elect, 
election  may  be  made  either  by  express  declaration,  or  by  acts  from  which  the 
Court  will  presume  an  election  to  have  been  made. 

An  express  declaration  to  elect  may  be  made  by  parol,  according  to  the 
opinion  of  Lord  Macclesfield  in  Edwards  v.  The  Countess  of  Warwick,  2  P. 
Wms.  174;  but  in  Bradish  v.  Gee,  Amb.  229,  Lord  Hardwicke  said,  that 
although  very  slight  evidence  of  the  intention  to  elect  would  be  sufiicient, 
he  could  not  admit  that  a  parol  declaration  would  be  sufficient,  as  was  in- 
timated by  Lord  Macclesfield  in  Edwards  v.  The  Countess  of  Warwick.  How- 
ever, in  Chaloner  v.  Butcher,  cited  3  Atk.  685,  where  the  dispute  was  be- 
tween the  representative  of  personal  estate  and  an  heir-at-law,  money  on 
mortgage  was  agreed  to  be  laid  out  in  land  for  the  husband  for  life,  for  the 
wife  for  life,  and  if  no  issue,  for  the  husband  absplutely,  who,  after  the  wife's 
death  without  issue,  declared  it  should  not  he  laid  out  in  land  ;  the  Court  held, 
if  the  question  concerned  the  right  of  a  third  person,  the  declarations  of  the 
husband  should  not  be  read ;  but  as  it  was  between  his  personal  and  real  re- 
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presentative,  they  should  be  read,  and  determined  it  upon  the  declaration  only. 
See,  also,  Pultney  v.  Lord  Darlington,  1  Bro.  C.  C.  237 ;  Wheldale  v.  Par- 
tridge, 8  Yes.  236,  where  both  Lord  Thurlow  and  Lord  Eldon  consider  that 
election  may  be  declared  by  parol.  The  dictum,  therefore,  of  Lord  Hardwicke 
to  the  contrary  may  be  considered  as  overruled. 

Where  a  person  entitled  absolutely,  or  subject  to  a  preceding  life  interest, 
to  a  fund  to  be  invested  in  the  purchase  of  laud,  bequeaths  it  by  the  descrip- 
tion of  so  much  money  agreed  to  be  laid  out  in  land,  this  bequest  will  show  a 
sufficient  intention  to  elect  to  take  the  fund  as  personalty ;  and,  therefore,  being" 
divested  of  the  real  uses,  it  would,  previous  to  the  late  Wills  Act,  1  Yict.  c.  26, 
have  passed  to  the  legatee,  although  the  will  was  unattested ;  but  without  such  a 
particular  interposition  of  the  testator  manifesting  his  intention,  it  would  re- 
main as  land,  and  would  consequently  belong  to  *the  devisee  or  rep-  j.  5ftf^o7-| 
resentative  of  the  real,  not  of  the  personal  estate.  See  Pulteney  v. 
Darlington,  1  Bro.  C.  C.  235,  236;  3  P.  Wms.  note  (c),  and  cases  there 
cited. 

The  presumption  that  a  person  has  made  an  election  will  arise  from  very 
slight  circumstances  :  Pulteney  v.  Darlington,  1  Bro.  C.  C.  238  ;  Yarh  v. 
Barnett,  19  Yes.  109 ;  Cookson  v.  Coohson,  12  C.  &  F.  121 ;  Dixon  v.  Gay- 
fere,  17  Beav.  433.  Thus,  if  a  person  keeps  land  unsold,  a  presumption  will 
arise  that  he  elected  to  take  it  as  land  :  AsJiby  v.  Palmer,  1  Mer.  301 )  Crab- 
tree  V.  Bramble,  2  Atk.  688  ;  Inwood  v.  Twyne,  2  Eden,  148 ;  but  in  Kirk- 
man  V.  Miles,  13  Yes.  338,  where  the  persons  entitled  to  the  proceeds  to  arise 
from  the  sale  of  land  had  entered  upon  and  occupied  it  for  two  years,  and 
neither  they  nor  the  trustees  had  taken  any  steps  to  sell  the  estate,  nor  had 
they  made  any  requisition  to  the  trustees  for  that  purpose.  Sir  William  Grant, 
M.  E.,  held,  "  that  only  two  years  was  too  short  to  presume  an  election.'^  In 
Davies  v.  Ash/ord,  15  Sim.  44,  real  estates  were,  by  marriage  settlement,  con- 
veyed to  trustees,  in  trust  to  sell,  and  to  hold  the  proceeds  in  trust  for  the 
husband  and  wife  for  their  lives  successively,  remainder  in  trust  for  their 
children,  remainder  in  trust  for  the  survivor  of  the  husband  and  wife  abso- 
lutely ;  there  was  no  child  of  the  marriage.  The  husband  survived  his  wife, 
and  after  her  death  consulted  his  solicitors  upon  his  rights  under  the  settle- 
ment ;  and  they,  having  advised  him  that  he  was  entitled  to  the  whole  bene- 
ficial interest  in  the  estate,  he  got  possession  of  the  settlement  and  of  the  title- 
deeds,  and  remained  in  possession  of  them,  and  also  of  the  estates,  until  his 
death.  It  was  held  by  Sir  L.  Shadwell,  Y.  C,  that  he  thereby  had  elected 
to  take  the  estates  as  land.  ^'  1  admit,"  said  his  Honor,  "  that  the  settlement 
contained  a  clear  trust  for  sale,  which  must  have  been  exercised  unless  the 
husband  did  some  act  which  showed  that  he  meant  the  trust  to  be  at  an  end,  and 
to  take  the  estates  as  land.  It  does  not  distinctly  appear  in  whose  custody 
the  title-deeds  originally  were ;  but  it  is  clear  that  there  was  a  change  in 
the  possession  of  them,  and  that  the  husband  got  them  into  his  custody. 
Now,  was  not  that,  of  necessity,  a  destruction  of  the  trust;  for  the  trustees 
could  not  have  compelled  the  husband  to  deliver  up  the  deeds,  and  without 
doing  so,  they  could  not  have  made  any  effectual  sale  of  the  estates.     There- 
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fore,  it  seems  to  me,  that,  by  consulting  upon  his  rights  under  the  settlement, 
and  then  taking  the  deeds  into  his  possession  (from  whom  or  by  what  means 
he  obtained  them  is  immaterial,)  he  made  a  clear  election  to  take  the  estates 
as  land." 

Although  a  person  entitled  to  an  immediate  interest  in  land  directed  by  a 

r  *fi881  ^^^^  *^  ^®  ^^^^  ^^^^  ^y  *^^^  ^^*^'  shown  his  intention  to  reconvert  and 
take  them  in  their  actual  state,  this  doctrine  will  not  be  applicable  to 
lands  devised  by  the  same  will,  if  the  direction  to  convert  only  comes  into 
operation  after  a  life  interest  still  in  existence,  for  he  would  not  by  his  acts, 
with  reference  to  the  lands  in  possession,  have  shown  his  intention  to  recon- 
vert those  to  which  he  was  only  entitled  in  remainder.  See  Meredith  v.  Vicky 
6  W.  R.  639,  M.  R. 

Where  securities  for  moneys  were  assigned  to  trustees,  to  be  invested  in 
land  to  be  settled  upon  a  man  and  his  wife  for  life,  with  an  ultimate  limita- 
tion to  the  man^s  right  heirs ;  and  the  husband  died  after  some  of  the  money 
had  been  put  out  upon  other  securities,  in  trust  for  him,  ^^  Ms  executors  and 
administrators,^'  Lord  Keeper  Harcourt  held,  that  the  husband  had  elected 
to  take  the  securities  as  personal  estate,  upon  the  ground  that  the  placing  the 
money  out  upon  different  trusts  was  an  alteration  of  the  nature  of  it,  since  the 
testator's  declaring  the  trust  to  his  executors  and  administrators,  seemed 
tantamount  with  his  having  declared  that  it  should  not  go  to  his  heirs ;  Lingen  v. 
Sowray,  1  P.  Wms.  172.  See  also  Cookson  v.  Cookson,  12  C.  &  F.  121 ; 
Harcourt  v.  Seymour,  2  Sim.  N.  S.  12. 

Upon  the  same  principle,  in  the  case  of  land  to  be  converted  into  money. 
Lord  Hardwicke  held,  that  a  grant  of  a  lease,  reserving  rent  to  the  grantor, 
her  heirs  and  assigns,  was  strong  evidence  of  the  intention  of  the  grantor  to 
elect  that  it  should  continue  as  land.  His  Lordship  observed,  that  the  grantor 
had  reserved  rents  to  herself,  her  heirs  and  assigns,  and  that  it  was  said  by 
the  plaintiff's  counsel,  that  she  could  not  do  otherwise,  and  that  it  was  very 
true  that  she  could  not ;  yet,  though  she  could  not  reserve  otherwise,  there 
was  equal  reason  in  the  present  case  to  hold  it  as  her  intent  that  it  should  go 
to  her  heir,  as  in  Lingen  v.  Sowray,  to  the  executors,  and  that  would  be  suffi- 
cient to  determine  the  question  between  the  representative  of  the  personal 
estate,  and  the  heir  :  Crabtree  v.  Bramble,  3  Atk.  680,  689.  See  also 
Griesbach  v.  Fremantle,  17  Beav.  314. 

Where  the  person  absolutely  entitled  to  money  to  be  laid  out  in  land  re- 
ceives the  money  from  the  trustees,  he  elects  to  take  it  as  money  :  Pulteney  v. 
Lord  Darlington,  1  Bro.  C.  C.  238  ;  Trafford  v.  Boehm,  3  Atk.  440  ;  Rook  v. 
Worth,  1  Ves.  461. 

These  remarks  may  be  concluded  with  the  observation,  that  the  doctrine  of 
conversion  proceeds  upon  the  principle,  that  equity  considers  what  ought  to  be 
done  as  done.  It  follows,  therefore,  that  the  neglect  of  trustees  to  perform 
their  duty,  either  by  converting  land  into  money  or  money  into  land,  will  not 
r  '''6891  ^^^^*  *^^  rights  *of  others.  ^'  The  forbearance  of  the  trustees,"  says 
Sir  J.  Jekyll,  M.  R.,  *^  in  not  doing  what  it  was  their  office  to  have 
done,  shall  in  no  sort  prejudice  the  cestuis  que  trust,  since  at  that  rate  it 
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would  be  in  the  power  of  trustees,  either  by  doing  or  delaying  to  do  their  duty, 
to  affect  the  right  of  other  persons,  which  can  never  be  maintained.  Where- 
fore, the  rule  in  all  such  cases  is,  that  what  ought  to  have  heen  done  shall  he 
taken  as  done  ;  and  a  rule  so  powerful  it  is  as  to  alter  the  very  nature  of 
things,  to  make  money  land,  and  on  the  contrary,  turn  land  into  money  :" 
Lechmere-Y.  Earl  of  Carlisle,  3  P.  Wms.  215. 


The  authority  of  the  principal  cases 
has  been  repeatedly  recognized  in  the 
American  courts,  and  the  doctrine  es- 
tablished by  it  may  be  regarded  as  re- 
ceived generally  throughout  this  coun- 
try. A  leading  case  is  Craig  v.  Leslie, 
3  Wheaton,  564,  where  the  subject  was 
ably  and  thoroughly  discussed.  The 
question,  there,  was,  whether  lands 
devised,  with  personal  estate,  to  be 
sold/ and  the  proceeds  of  the  whole 
given  to  an  alien,  amounted  to  a  be- 
quest of  money,  which  an  alien  could 
take,  or  to  a  devise  of  land,  which  he 
could  not  take,  and  the  decision  was 
in  favor  of  the  former.  ^^  Were  this 
a  new  question,^^  said  Washington,  J., 
in  delivering  the  opinion  of  the  court, 
"it  would  seem  extremely  difficult  to 
raise  a  doubt  respecting  it.  The  com- 
mon sense  of  mankind  would  deter- 
mine, that  a  devise  of  money,  the  pro- 
ceeds of  lands  directed  to  be  sold,  is 
a  devise  of  money,  notwithstanding  it 
is  to  arise  out  of  land ;  and  that  a  de- 
vise of  land,  which  a  testator  by  his 
will  directs  to  be  purchased,  will  pass 
an  interest  in  the  land  itself,  without 
regard  to  the  character  of  the  fund  out 
of  which  the  purchase  is  to  be  made. 
The  settled  doctrine  of  the  courts  of 
equity  corresponds  with  this  obvious 
construction  of  wills,  as  well  as  of 
other  instruments,  whereby  land  is  di- 
rected to  be  turned  into  money,  or 
money  into  land,  for  the  benefit  of 
those  for  whose  use  the  conversion  is 


intended  to  be  made.  In  the  case  of 
Fletcher  v.  Ashburner,  (1  Bro.  Ch. 
Cas.  497,)  the  Master  of  the  Rolls 
says,  that  ^  nothing  is  better  establish- 
ed than  this  principle,  that  money 
directed  to  be  employed  in  the  pur- 
chase of  land,  and  land  directed  to  be 
sold  and  turned  into  money,  are  to  be 
considered  as  that  species  of  property 
into  which  they  are  directed  to  be  con- 
verted, and  this,  in  whatever  manner 
the  direction  is  given.'  He  adds, 
Hhe  owner  of  the  fund,  or  the  con- 
tracting parties,  may  make  land  mo- 
ney, or  money  land.  The  cases  es- 
tablish this  rule  universally.'  This 
declaration  is  well  warranted  by  the 
cases  to  which  the  Master  of  the  Rolls 
refers,  as  well  as  by  many  others. 
(See  Dougherty  v.  Bull,  2  P.  Wms. 
320;  Yeates  v.  Compton,  lb.  358; 
Trelawney  v.  Booth,  2  Atk.  307.) 
The  principle  upon  which  the  whole 
of  this  doctrine  is  founded  is,  that  a 
court  of  equity,  regarding  the  sub- 
stance, and  not  the  mere  forms  and 
circumstances  of  agreements  and  other 
instruments,  considers  things  directed 
or  agreed  to  be  done,  as  having  been 
actually  performed,  where  nothing  has 
intervened  which  ought  to  prevent  a 
performance.'' 

The  same  principle  is  re-affirmed  in 
Peter  v.  Beverly,  10  Peters,  534,  563. 
See,  also,  Taylor  et  al.  v.  Benham,  5 
Howard's  Sup.  Ct.  234,  269. 

This  doctrine  will   be  found   laid 
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down  in  almost  the  same  language  in 
Smith  V.  3I'Crar7/,  3  Iredell's  Eq. 
204,  207 ;  The  Commonwealth  v. 
Martin's  Executors  and  Devisees ^  5 
Munford,  117,  121,  122;  Tazewell  et 
al.  V.  Smith's  Adm'r^  1  Randolph, 
313,  320;  Pratt  v.  Taliaferro,  3 
Leigh,  419,  421,  427;  Siter,  Price 
&  Co.  V.  M'Clanachan  et  als.,  2  Grat- 
tan,  280 ;  Eurtt  v.  Fisher ,  1  Harris 
&  dill,  88,  96 ;  Leadenham  v.  Nichol- 
son, lb.  267,  277 ;  Gott  v.  Cooke,  7 
Paige,  523,  534.  "  Upon  the  princi- 
ples of  equitable  conversion,"  said  the 
chancellor,  in  Lorillard  v.  Coster,  5 
Id.  173,  218,  ''  money  directed  by  the 
testator  to  be  employed  in  the  pur- 
chase of  land,  or  land  directed  to  be 
sold  and  turned  into  money,  is,  in  this 
court,  for  all  the  purposes  of  the  will, 
considered  as  that  species  of  property 
into  which  it  is  directed  to  be  con- 
verted; so  far  as  the  purposes  for 
which  such  conversion  is  directed  to 
be  made  are  legal,  and  can  be  carried 
into  effect.  The  same  principle  is  also 
applicable  to  the  case  of  a  direction  in 
a  will  to  sell  one  piece  of  land  and  to 
convert  it  into  another,  for  the  pur- 
poses of  the  will,  by  investing  the  pro- 
ceeds of  the  sale  in  the  purchase  of 
such  other  lands,  under  a  valid  power 
in  trust  to  make  such  sale  and  re-in- 
vestment. The  whole  doctrine  of 
equitable  conversion  depends  upon 
the  well  established  and  familiar  prin- 
ciple, that  a  court  of  equity  looks  upon 
that  as  done,  which  the  parties  to  an 
agreement,  or  marriage  settlement, 
have  contracted  to  do,  or  which  the 
testator  by  his  will  has  directed  to  be 
done;  so  far  as  the  contract  of  the 
parties,  or  the  will  of  the  decedent, 
could  have  been  carried  into  effect, 
without  violating  any  equitable  prin- 
ciple or  rule  of  law."     The  general 


doctrine  is  vindicated  at  some  length 
in  Kane  v.  Gott,  24  Wendell,  641, 
660. 

The  principle,  that  in  equity,  land 
directed  to  be  converted  into  money, 
or  money  directed  to  be  converted  into 
land,  is  to  be  treated  as  that  species  of 
property  into  which  the  one  or  the 
other  is  so  directed  to  be  converted, 
was  fully  adopted  in  Pennsylvania,  in 
Allison^  Executor  of  Henderson,  v. 
Wilson's  Executors,  13  Sergeant  & 
Rawle,  330,  332,  and  was  vindicated, 
in  point  of  reason,  with  great  force, 
by  Chief  Justice  Gibson,  in  Morrow, 
for  the  use  of  the  Heirs  of  Isett,  v.  Bre- 
nizer,  2  Rawle,  185, 189 ;  and  has  ever 
since  been  fully  maintained  in  that 
State ;  Burr  v.  Sim,  1  Wharton,  252, 
262  ;  Willing  v.  Peters,  7  Barr,  287, 
290.  The  courts  of  Kentucky,  though 
they  do  not  reject  the  principle,  obvi- 
ously regard  it  with  disfavor:  see 
Clay  and  Craig  v.  Hart,  7  Dana,  1, 
11,  12;  Samuel  v.  Samuel's  Ad's, 
Heirs,  &c.,  4  B.  Monroe,  245,  253. 

A  devise  of  land  to  be  sold,  or  of 
money  to  be  laid  out  in  land,  works  a 
conversion  from  the  death  of  the  tes- 
tator :  see  Van  Vechten  v.  Van  Vech- 
ten,  8  Paige,  106,  124,  129.  If  the 
conversion  is  absolutely  directed,  it 
matters  not  that  the  time  of  the  sale 
is  postponed.  A  devise  of  lands  to  be 
sold,  after  a  life  estate  arising  under 
the  will,  and  the  proceeds  distributed 
to  certain  persons,  is  a  pecuniary  be- 
quest to  those  persons,  vesting  from 
the  death  of  the  testator;  Fairly  v. 
Kline,  Pennington,  754 ;  Reading  v. 
Blackwell,  Baldwin,  166;  Rinehart 
and  Wife  v.  Harrison's  Executors,  lb. 
177;  Laftis  v.  Glass,  15  Arkansas, 
680.  "  The  general  rule  is,  to  date 
the  conversion  as  taking  place  on  the 
death  of  the  testator ;  unless  there  is 
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something  special  in  ike  power  of  sale, 
making  its  exercise  or  performance  de- 
pend on  the  happening  of  some  event 
or  contingency  to  arise  subsequently, 
or  on  the  discretion  of  the  executor 
or  trustee"  to  sell  or  not.  But  if  the 
direction  is  imperative,  requiring  a 
sale  at  all  events,  and  leaving  it  dis- 
cretionary only  as  to  the  time  and 
manner  of  selling,  {hen  the  sale  when 
made,  has  the  same  effect,  in  respect 
to  the  rights  of  parties  in  interest,  as 
though  made  immediately  :"  Arnold 
v.  Gilbert,  5  Barbour's  S.  Ct.  192, 
196. 

Hence,  where  an  estate  is  ordered 
to  be  sold,  at  the  death  of  a  widow, 
and  the  proceeds  divided  among  the 
children,  the  shares  of  those  who  die 
in  her  lifetime  will  vest  in  their  per- 
sonal representatives,  and  not  in  their 
heirs ;  Brothers  v.  Cartwright,  2 
Jones's  Equity,  113  :  a  dictum  the 
other  way,  in  Savage  v.  Burnham,  17 
New  York  R.  561,  569,  seems  to  have 
been  unnecessary  to  the  decision  of  the 
case,  and  may  be  thought  not  to  be 
law. 

An  agreement  or  deed,  also,  be- 
tween proper  parties,  will  produce  a 
transmutation  in  equity,  from  the  time 
that  the  agreement  takes  effect  legally : 
see  Naglee  v.  Ingersollj  7  Barr,  185, 
196 ;  Washington's  Ex'or  v.  Abra- 
ham et  als.,  6  Grattan,  66,  76.  A 
conveyance  to  a  trustee,  in  trust  forth- 
with to  buy  or  sell,  for  the  grantor's 
benefit,  or  for  the  payment  of  debts, 
works  an  immediate  conversion ; 
Loughborough  v.  Loughborough,  14 
B.  Monroe,  549.  In  Siter,  Price  & 
Co.  V.  M'Clanachan  et  als.,  2  Grat- 
tan, 280,  a  husband  and  wife  convey- 
ed the  equity  of  a  redemption  in  the 
wife's  land  to  a  trustee  to  sell  for  their 
use  and  benefit ;  and  it  was  decided 
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that  the  property  thereby,  in  equity, 
became  converted  into  money,  and 
brought  under  the  control  of  the  hus- 
band, as  personalty.  <'  The  effect  of 
this  deed,"  said  Baldwin,  J.,  '^  was, 
in  tbe  contemplation  of  a  court  of 
equity,  to  convert  the  property  there- 
by conveyed  from  realty  into  person- 
alty. It  is  well  settled,  that  land  di- 
rected or  agreed  to  be  sold  and  turned 
into  money,  (upon  the  principle  that 
what  is  agreed  or  ought  to  be  done,  is 
considered  as  done,)  shall  be  treated 
as  immediately  assuming  the  quality 
of  personalty,  and  as  continuing  im- 
pressed with  that  character,  until 
some  person  entitled  to  the  proceeds, 
shall  elect  to  take  the  subject  in  its 
original  character  of  land." 

It  is  agreed  in  the  American  cases, 
that  Lord  Bosslyn's  notion,  in  Walker 
V.  Denne,  2  Ves.  Jr.  170,  176,  that 
there  is  no  equity  as  between  the  heir 
and  personal  representative,  to  have 
the  property  in  any  other  form  than 
that  in  which  it  actually  is  at  the 
death  of  the  person  through  whom 
they  claim,  is  completely  overruled, 
and  that  the  will  of  the  original  tes- 
tator operates,  positively  and  effec- 
tively, upon  the  subject,  such  charac- 
ter as  he  has  thought  proper  to  direct : 
see  Tazewell  et  al.  v.  Smith's  Adm'r 
1  Randolph,  313,  321 ;  Pratt  v.  Talial 
ferro,  3  Leigh,  419,  423, 429 ;  Craig 
V.  Leslie,  3  Wheaton,  564,  579. 

Conversion  of  Land  into  money. — 
Where  land  is  directed  by  will  to  be 
sold  and  converted  into  money,  the 
interest  vests  in  the  parties  entitled, 
as  personal  estate ;  Ferguson  and  Wife 
v.  Stuart's  Executors,  14  Ohio,  1'40, 
146;  Sharpley  v.  Forwood's  Ex' or, 
4  Harrington,  336;  Carr  v.  Ireland, 
4  Maryland  Chancery,  257 ;  Maddox 
V.  Dent,  lb.  543;   Collier  v.  Collier, 
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3  Ohio,  N.  S.  369 ;  Croom  v.  Hcning, 

4  Hawks,  393;  Loftis  v.  Gross,  \b 
Arkansas,  680.  If  one  of  the  parties 
entitled,  dies  before  an  actual  sale,  the 
fund  will  go  to  his  personal  represen- 
tative as  money,  since  the  party  him- 
self would  have  taken  money;  Smith 
V.  M^Crary,  3  Iredell's  Equity,  204, 
207;  Fratt  v.  Taliaferro,  3  Leigh, 
419,  428 ;  Washington's  Ex'or  v. 
Abraham  et  als.,  6  Grattan,  66,  77 ; 
Reading  Y.  Blackwell,  Baldwin,  166; 
Marsh  V.  Wheeler,  2  Edwards,  157, 
160;  if  the  party  is  a  feme  covert, 
and  she  dies  at  any  time  after  the  tes- 
tator, her  husband  as  her  personal  re- 
presentative will  take  the  bequest  as 
personalty;  Hurtt  v.  Fisher,  1  Har- 
ris &  Gill,  88,  96 ;  per  Coulter,  J., 
in  The  Commonwealth  v.  Martin's 
Executors  and  Devisees,  5  Munford, 
117,  127  ;  Brothers  v.  Cartwright,  2 
Jones,  Equity,  113  :  see  also,  Siter, 
Friee  &  Co.  v.  M'Clenachan  et  als., 
2  Grattan,  280;  Fairli/  v.  Kline, 
Pennington,  754 ;  and  upon  his  death 
before  the  sale,  it  will  go  to  his  per- 
sonal representative;  Rinehart  and 
Wife  V.  Harrison's  Executors,  Bald- 
win, 177,  187.  A  person  to  whom 
are  bequeathed  the  proceeds  of  land 
directed  to  be  sold,  has  no  estate  in 
the  land,  but  only  an  interest  in  the 
execution  of  the  trust :  he  has  no  such 
interest  in  real  estate,  as  can  be  bound 
by  the  lien  of  a  judgment,  and  a  sale 
of  his  interest  under  an  execution 
against  the  land  passes  nothing  to  a 
purchaser  at  the  sheriff's  sale :  Alli- 
son, Executor  of  Henderson,  v.  Wil- 
son's Executors,  13  Sergeant  &  Rawle, 
330,  832;  Morrow  v.  Brenizer,  2 
Rawle,  185, 188  ;  Hartman's  Estate, 
4  Id.  39,  44 ;  Wintercast  and  others 
V.  Smith,  lb.  177,  184;  Stuck  v. 
Mackey,  4  Watts  &  Sergeant,  196, 


197;  Willing  v.  Feters,  7  Barr,  287, 
290.  Land  devised  to  be  sold,  and 
the  proceeds  given  to  an  alien,  or  land 
agreed  to  be  converted  into  personal 
estate,  is  so  completely  personal  estate 
in  equity,  that  an  alien  is  capable  of 
taking  the  full  benefit  of  the  property; 
Craig  v.  Leslie,  3  Wheaton,  564; 
Anstice  v.  Brown,  6  Paige,  448  ;  De 
Barante  v.  Gott,  6  Barbour,  S.  Ct. 
493,  497 :  see,  also.  The  Common- 
wealth V.  Martin's  Executors  and  De- 
visees, 5  Munford,  117.  If  land  be 
directed  to  be  converted  into  personal 
estate,  the  will,  in  respect  to  the  dis- 
positions, must  be  governed  by  the 
rules  of  law  applicable  to  limitations 
of  personal  property;  Burrillv.  Shiel, 
2  Barbour's  S.  C.  459,  470. 

Upon  the  principle  of  equitable  con- 
version, the  purchase-money  of  lands 
contracted  to  be  sold  during  the  life- 
time of  the  testator,  whether  paid  be- 
fore his  death  or  afterwards,  is  a  part 
of  his  personal  estate ;  and  if  not  le- 
gally bequeathed  by  the  will,  will  be 
distributed  to  the  widow  and  next  of 
kin,  as  personal  assets;  Hawley  v. 
James,  5  Paige,  323,  456 ;  Drenkle's 
Estate,  3  Barr,  377 ;  Henson  v.  Ott, 
7  Indiana,  512.  The  legal  title, 
however,  still  .remains  in  the  vendor, 
and  will  be  bound  by  the  lien  of  a  prior 
or  subsequent  judgment,  exactly  as 
if  no  sale  had  been  effected,  except 
that  when  the  judgment  is  subse- 
quent, it  will  be  subject  to  the  right 
of  the  vendee  to  have  the  land,  free 
from  incumbrance,  on  paying  the  pur- 
chase-money; Leiper's  Executors  v. 
Irwin,  2  Casey,  55.  Even,  therefore, 
when  the  land  is  sold  under  a  judg- 
ment, prior  to  the  sale,  the  right  of 
subsequent  judgment-creditors  will  be 
limited,  to  the  purchase-money  unpaid 
at  the   time  when   their  judgments 
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were  obtained;  and  any  surplus  over 
this  will  belong  to  the  vendee,  as  being 
the  proceeds  of  his  estate  or  interest 
in  the  land ;  Siter's  Appeal,  2  Casey, 
178. 

Conversion  of  Money  into  Land. — 
Money  directed  to  be  laid  out  in  land, 
and  held  on  certain  trusts,  must  be 
considered  and  treated  as  real  estate, 
for  the  purpose  of  deciding  on  the  vali- 
dity of  the  settlement  directed  ;  Haw- 
ley  V.  James,  5  Paige,  323, 443  ;  Gott 
V.  Cook,  7  Id.  523,  534;  Collins  v. 
Champ,  15  B.  Monroe,  118. 

The  question  of  conversion  depends 
on  the  intention  of  the  testator,  which 
need  not  be  expressly  declared,  but 
may  be  derived  from  the  general  ef- 
fect of  the  will;  Burr  v.  Sim,  1 
Wharton,  252,  262.  But,  to  operate 
as  an  immediate  conversion  from  the 
testator's  death,  the  direction  to  con- 
vert for  the  purposes  intended,  must 
be  absolute  and  peremptory ;  Arnold 
V.  Gilbert,  3  Sandford,  533,  556.  A 
contingent  power,  or  direction,  or 
agreement  to  convert,  does  not  affect 
an  immediate,  equitable  conversion; 
Naglee  v.  Ingersoll,  7  Barr,  185, 196, 
197 ;  Harris  v.  Clarh,  3  Selden,  248 ; 
Dominich  v.  Michael,  4  Sandford's 
Sup.  C.  374  ;  nor  does  a  discretion  to 
executors  to  sell,  if  they  think  pro- 
per, or  to  sell  any  land  which  they 
think  proper,  work  a  conversion  be- 
fore the  discretion  is  determined  by  a 
sale  ;  Blight  v.  Bank,  10  Barr,  131 ; 
Clay  &  Craig  v.  Hart,  7  Dana,  1,  11; 
Samuel  v.  SamueVs  Ad's,  Heirs,  &c., 
4  B.  Monroe,  245,  253 ;  Allen  v.  De 
Witt,  3  Comstock,  276 ;  Clinefelter  v. 
Ayres,  16  Illinois,  329  ;  Montgomery 
et  ux.  V.  Milliken  et  ux.  et  al.,  1 
Smedes  &  Marshall's  Chancery,  495, 
498;  Pratt  v.  Taliaferro,  3  Leigh, 
419,  430»     [And  the  same  result  will 


follow  when  the  sale  is  made  depen- 
dent on  the  election  of  third  persons, 
or  of  those  to  whom  the  proceeds  are 
bequeathed;  Henry  v.  M'^Closkey,  9 
Watts,  145;  Nagle's  Appeal,  1  Har- 
ris, 260 ;  Stoner  v.  Zimmerman,  9  Id. 
394.  Thus,  in  Stoner  v.  Zimmerman, 
a  direction  that  real  estate  should  ^'  be 
sold  at  the  expiration  of  fourteeii 
years,  if  it  was  the  wish  of  the  testa- 
tor's children,  at  the  time,  to  have 
it  so,''  was  held  not  to  deprive  it  of 
the  character  of  realty,  nor  to  prevent 
it  from  passing  as  such,  by  descent,  to 
the  heirs  until  sold ;  although  a  sale  was 
ultimately  made  in  accordance  with 
the  directions  of  the  will.  In  Ragle's 
Appeal,  the  testator  after  giving  an 
estate  to  his  wife,  during  widowhood, 
devised  as  follows  :  "  At  her  decease, 
it  is  my  desire,  if  the  majority  of  my 
children  be  agreed,  that  my  executors 
shall  sell  all  my  real  estate,  (the  house 
in  Market  street  excepted,  which  house 
I  would  not  wish  to  be  sold  until  three 
years  after  my  wife's  decease,  if  the 
majority  of  my  children  be  agreed,) 
and  give  unto  my  son  John  $500,  mo- 
ney borrowed  from  him.''  He  then 
desired  his  executors  to  give  $500  to 
each  of  his  seven  children,  out  of  the 
proceeds  of  his  real  estate,  and  direct- 
ed the  residue  to  be  equally  divided 
between  them,  in  three  years  after  re- 
ceiving the  $500 ;  but  "  if  any  of  the 
children  did  not  make  a  good  use  of 
the  $500,the  executors  were  to  keep  the 
residue,  to  administer  it  as  their  neces- 
sities required."  And  the  court  were  of 
opinion  that  the  provisions  thus  made, 
made  the  question  of  sale  dependent 
on  the  election  of  a  majority  of  the  chil- 
dren, and,  consequently,  did  not  work 
a  conversion,  notwithstanding  the  ob- 
j,ection  that  the  bequest  of  the  proceeds 
constituted  a  trust  in  which  all  were  in- 
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terested,  and  which  the  testator  could 
not  have  intended  to  have  left  to  the 
wish  or  opinion  of  a  majority  of  the 
legatees,  whose  interests  might  be  dif- 
ferent from  those  of  the  minority,  and 
that  the  discretion  must,  consequently, 
have  been  meant  to  be  confined  to  the 
time  of  sale,  and  not  to  defeat  the 
right  of  the  executors  to  make  it. 
And  whatever  may  be  thought  of  this 
decision,  it  is  plain  that  even  when  the 
sale  is  discretionary,  and  the  direction 
to  sell,  consequently,  reduced  to  a  mere 
power,  still,  if  the  power  be  coupled 
with  a  trust,  equity  will  hold  the  sale 
obligatory,  and  conversion  will  follow 
as  a  necessary  consequence,  ante.'] 

Where  the  direction  or  intention  to 
sell  is  absolute  and  certain,  but  the 
time  of  sale  is  discretionary  with  the 
executors  or  trustees,  the  question  of 
equitable  conversion  has  been  differ- 
ently determined  in  different  courts. 
In  Christler's  Executors,  &c.  v.  Med- 
dis,  Adm'rj  6  B.  Monroe,  35,  a  de- 
vise of  land  to  a  trustee,  "  to  be  by 
him  sold  at  any  time  he  may  think 
best,"  was  held  not  to  effect  a  conver- 
sion from  the  testator's  death.  "  Real 
estate,''  said  Ewing,  C.  J.,  "is  con- 
verted into  personalty,  immediately  on 
the  death  of  the  devisor,  only  where 
the  direction  to  sell  is  positive,  with- 
out limitation  as  to  time,  and  without 
discretion  on  the  part  of  those  to 
whom  the  power  to  sell  is  delegated. 
If  discretion  is  given,  as  in  the  case 
before  us,  the  conversion  does  not  take 
place  until  the  sale  is  made."  But 
the  weight  of  authority  is  the  other 
way,  and  in  favor  of  the  principle  that 
if  the  direction  to  sell  is  absolute,  a 
discretion  as  to  time  and  manner,  will 
not  suspend  the  conversion.  In  Taze- 
well et  al.  V.  Smith's  Adm'r,  1  Ran- 
dolph, 313,  319,  320,  a  testator  had 


directed  all  his  estate,  real  and  per- 
sonal, to  be  sold  by  his  executors  or 
such  of  them  as  shall  qualify,  **  at 
any  time,  and  in  any  manner,  he  or 
they  shall  think  proper,"  and  the  in- 
come of  the  proceeds  to  be  distribut- 
ed between  his  two  sons.     It  was  de- 
cided that  an  immediate  conversion 
in  equity  took  place,  and  that  the  dis- 
cretion as  to  the  time  of  sale  had  no 
effect  upon  the  question.     ''  In  every 
instance  of  a  sale  by  an  executor," 
said  Cabell,  J.,  "  some  time  must,  of 
necessity,  elapse  between  the  death  of 
the  testator  and  the  sale;  and  some- 
thing is  almost  invariably  left  to  the 
discretion  of  the  executor,  as  to  the 
time  of  selling.     Yet  that  makes  no 
difference  where,  as  in  this  case,  the 
direction  to  sell  is  imperative.   .    .    . 
The  important  question  is,  whether 
the  character  of  land  or  money  is  de- 
finitely and  imperatively  afiixed,  by 
the  will,   to  the  property;    for,   the 
character  thus  impressed  upon  it,  will 
remain  so  impressed^  until  some  per- 
son having  a  right  to  elect,  elects  to 
take  it  in  its  original  character.    Ash- 
hy  V.  Palmer,  (1  Mer.  296 ;  2  Mad. 
108-110,  and  the  cases  there  cited.) 
Land,  therefore,  thus  impressed  with 
the  character  of  money,  will,  until 
election  be  made  to  take  it  as  land, 
pass  as  money,  although  it  has  not 
been  actually  converted  into  money. 
The  counsel  for  the  appellants  relied 
upon  the  principle  laid  down  in  Walker 
V.  Denne,  (2  Yes.  170,)  that  the  pro- 
perty will  paFS  according  to  the  state 
in  which  it  happens  to  be  at  the  death 
of  the  person  from  whom  it  is  claimed. 
But  that  principle  has  been  repeated- 
ly overruled ;    Weldale  v.  Partridge, 
(8  Yes.  227;)  Biddulj^JiY.Biddulph, 
(12  Id.  161 ;)  Kirkman  v.  Miles,  (13 
Id.  338;)  Ashhy  v.  Palmer,  (1  Mer. 
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296.)  The  other  cases  relied  on  have 
no  application.  In  all  of  these,  there 
was,  from  some  cause  or  other,  a  re- 
sulting trust,  in  whole  or  in  part,  for 
the  heir-at-law  of  the  testator.  But, 
in  the  case  before  us,  the  conversion 
into  money  is  imperative,  to  every  in- 
tent, out  and  out ;  and  the  whole  pro- 
ceeds of  sale,  after  payment  of  debts, 
are  given  as  personal  property  to  the 
two  sons  of  the  testator.^'  In  like 
manner,  in  a  case  in  New  York,  where 
a  testator  directed  his  executors,  all, 
or  such  of  them  as  might  undertake 
the  trust,  after  paying  legacies,  "  to 
sell  and  dispose  of  the  remainder  of 
his  estate,  both  real  and  personal,  to 
the  best  advantage  in  their  power,  and 
as  sound  discretion  directs,^^  and  di- 
vide the  whole  proceeds  equally  among 
his  children,  it  was  held  that  an  ab- 
solute conversion  took  place  from  the 
testator's  death.  ^'  Under  this  clause,'^ 
said  the  assistant  vice-chancellor,  ^^  al- 
though there  was  a  discretion  as  to  the 
time  of  sale,  the  direction  to  sell  the 
real  estate  was  absolute  and  impera- 
tive. It  was  only  after  such  sale  that 
it  could  be  divided,  or  indeed  that  it 
was  to  be  received  by  the  children. 
The  gift  to  them  was  not  of  land,  but 
of  the  proceeds  of  land  to  be  sold,  and 
of  personal  estate.  Thus,  the  quality 
of  personalty  was  given  to  the  pro- 
duce of  this  real  estate  to  all  intents; 
and  not  merely  for  any  particular  pur- 
pose of  the  will.  There  was,  there- 
fore, an  equitable  conversion  of  this 
real  estate,  and  it  is  to  be  considered 
in  this  court,  as  having  been  personal 
property  for  all  the  purposes  of  the 
will :"  Martin  v.  Sherman,  2  Sand- 
ford,  341,  343.  Again,  where  a  tes- 
tator devised  and  bequeathed  to  his 
executors,  all  his  estate,  real  and  per- 
sonal, to  sell  such  estate  or  any  part 


of  it,  whenever  they  should  think  fit, 
with  authority  to  lease;  and  gave  di- 
rections as  to  the  disposal  of  the  pro- 
ceeds of  the  sale  or  leases,  it  was  held 
that  a  conversion  took  place  from  the 
testator's  death.  ^^  The  intent  and  di- 
rection of  the  testator  to  sell  the  land 
was  absolute,  or  '  out  and  out '  for  all 
purposes,'^  said  Jewett,  Ch.  J.,  in  the 
Court  of  Appeals.  '^  The  discretion 
of  the  executor  in  respect  to  the  sale, 
related  merely  to  the  time  when,  &c  :" 
Stagg  v.  Jackson,  1  Comstock,  206, 
212. 

When  the  direction  to  sell  is  for  a 
particular  purpose  only,  it  may  fre- 
quently happen  that  a  direction  as  to 
time  will  be  connected  with  a  contin- 
gency as  to  the  fact  of  sale  :  but  where 
the  real  estate  or  a  general  residue  of 
it  is  mixed  up  with  the  personal  es- 
tate, and  the  whole  ordered  to  be  con- 
verted into  money,  for  distribution  to 
persons  surviving  the  testator,  the  in- 
tent to  convert  is  absolute,  and  the 
fact  of  an  ultimate  conversion,  if  not 
arrested  by  election,  is  certain ;  and 
in  such  a  case,  a  discretion  as  to  time 
or  manner  is  without  influence  upon 
the  question.  [A conversion  will,  more- 
over, result  from  a  covenant  or  agree- 
ment to  sell  or  convey,  whenever  the 
vendor  is  absolutely  bound  to  make 
deed,  if  the  purchaser  requires  it,  al- 
though the  latter  may  have  a  right  to 
complete  the  purchase  or  decline  it  as 
he  thinks  proper;  because  his  election, 
when  made,  will  result  back  to  the 
agreement,  and  render  the  sale  abso- 
lute from  the  beginning ;  Townley  v. 
Bedwell,  14  Yesey,  591;  Ely  v.  Beau- 
mont, 5  S.  &  K.  524;  Kerr  v.  Day,  2 
Harris,  112;  D' Arras  v.  Keyser,  2 
Casey,  249.] 

Election. — It  is  well  settled,  that 
the  party,  or  all  the  parties,  interest- 
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ed,  may  elect  to  take  the  property  in 
that  character,  from  which  the  testa- 
tor has  directed  it  to  be  converted; 
and  upon  such  election  being  declar- 
ed, the  property  is  converted  back 
into  its  original  condition.  Land  or- 
dered to  be  so-ld,  if  the  parties  elect 
to  take  it  as  land,  becomes  real  estate 
again  and  is  bound  by  a  judgment; 
Stuch  V.  Mackei/,  4  Watts  &  Sergeant, 
196 ;  Shallenherger  v.  Ashworth^  1 
Casey,  152 ;  Broionfield  v.  Mackei/,  3 
Id.  320 ;  Beal  v.  Stockly,  9  Harris, 
336 ;  Broome  v.  Curry,  19  Alabama, 
805.  The  property  is  considered  in 
equity  as  being  completely  converted, 
upon  the  testator's  death,  and  as  con- 
tinuing in  that  state,  until  competent 
parties,  by  legal  and  sufficient  acts  or 
declarations,  determine  their  election 
to  have  it  in  its  former  character. 
This  right  of  election,  is  given  merely 
for  the  convenience  of  the  parties,  and 
upon  the  ground,  that  as  they  might, 
after  an  actual  conversion,  reconvert 
the  property  into  its  former  quality, 
equity  will  for  their  benefit,  and  upon 
a  proper  manifestation  of  their  inten- 
tion, consider  the  re-conversion  as 
efi'ected.  "  Where  the  whole  benefi- 
cial interest,"  says  Washington,  J., 
in  Craig  v.  Leslie,  3  Wheaton,  564, 
578,  "  in  the  money  in  one  case,  or  in 
the  land  in  the  other,  belongs  to  the 
person  for  whose  use  it  is  given,  a 
court  of  equity  will  not  compel  the 
trustee  to  execute  the  trust  against  the 
wishes  of  the  cestui  que  trust,  but  will 
permit  him  to  take  the  money  or  the 
land,  if  he  elect  to  do  so  before  the 
conversion  has  been  actually  made; 
and  this  election  he  may  make,  as  well 
by  acts  or  declarations,  clearly  indicat- 
ing a  determination  to  that  effect,  as 
by  application  to  a  court  of  equity. 
It  is  this  election,  and  not  the  mere 


right  to  make  it,  which  changes  the 
character  of  the  estate  so  as  to  make 
it  real  or  personal,  at  the  will  of  the 
party  entitled  to  the  beneficial  in- 
terest." "This  right  of  election," 
says  Gibson,  J.,  in  Allison  v.  Wilson's 
Executors,  13  Sergeant  &  Rawle,  330, 
333,  "must  be  exercised  before  the 
property  is  converted ;  and  until  it  be 
actually  exercised,  the  property  bears 
the  same  character,  and  remains  sub- 
ject to  the  same  rules  of  transmission 
to  representatives  as  if  the  conversion 
were  actually  made."  "  Land  once  im- 
pressed with  the  character  of  money," 
says  Rogers,  J.,  in  Burr  v.  Sim,  1 
Wharton,  252,  265,  "  must  remain  so 
impressed,  until  some  person  elects  to 
take  it  in  its  original  character  as 
land.  .  ".  .It  is  certain,  that  the 
devisee  may  take  it  himself  in  the 
shape  of  land  or  money;  but  when 
there  has  been  a  conversion  in  the 
contemplation  of  the  court,  the  onus 
of  showing  that  the  property  ought  to 
pass  under  a  different  denomination, 
by  proving  an  act  in  the  donee,  indi- 
cating his  intention  to  that  effect,  lies 
on  the  party  who  claims  it  in  its  ori- 
ginal state."  And  as  the  inherent 
right  of  election  will  not,  unless  exer- 
cised, arrest  the  original  conversion, 
or  work  a  re-conversion,  so  an  express 
right  of  election  to  take  the  property 
in  its  unconverted  shape  will  not,  till 
exercised,  prevail  over  a  direction  to 
convert;  Pratt  v.  Taliaferro,  3  Leigh, 
419. 

An  infant  cannot  make  an  election 
so  as  to  change  the  character  of  pro- 
perty, nor  can  his  guardians ;  Burr  v. 
Sim,  1  Wharton,  252,  265  :  though 
a  court  of  equity  may  elect  for  him  ; 
Turner  v.  Street,  2  Randolph,  404; 
Pratt  V.  Taliaferro,  3  Leigh,  419, 
428.     A  feme  covert  cannot  elect,  by 
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a  simple  declaration  or  act  in  pais ; 
and  it  has  been  held  in  Virginia,  that 
her  husband  cannot  elect  for  her,  but 
that  she  may  make  a  valid  election 
under  a  commission  from  the  court  of 
chancery,  directing  her  privy  exami- 
nation separate  and  apart  from  her  hus- 
band: by  analogy  to  the  solemnities 
attending  the  levy  of  a  fine  in  England, 
or  the  privy  examination  of  a  feme 
covert  in  that  state  5  Pratt  v.  Talia- 
ferro, 3  Leigh,  419,  429,  432 ;  Siter, 
Price  &  Co.  v.  M'Clanachan  et  als., 
2  Grattan,  280,  296:  in  Kentucky, 
also,  it  is  considered,  that  where  the 
testator's  will  has  made  a  conversion 
of  land  into  money,  the  husband  of  a 
femd  covert  cannot  have  the  property 
conveyed  to  him,  so  as  to  deprive  his 
wife  of  her  equity  to  a  settlement; 
Samuel  v.  Samuel's  Administrators ^ 
Heirs,  &c.,  4  B.  Monroe,  245,  257. 
In  Pennsylvania,  however,  it  has  been 
decided,  that  where  land  is  directed 
to  be  sold,  and  the  proceeds,  or  a  part 
of  them,  to  be  given  to  a  feme  covert, 
the  right  of  election  is  in  the  hus- 
band, who  may  take  the  property  as 
land  vesting  in  the  wife  or  in  himself, 
as  he  pleases ;  Hannah  v.  Swarner,  3 
W.  &  S.  224,  231;  Beal  v.  Stockley, 
9  Harris,  376 ;  Shellenherger  v.  Asli- 
loater,  1  Casey,  152.  An  election  can 
be  made  only  by  all  the  parties  inte- 
rested :  a  part  cannot,  without  the  co- 
operation of  the  rest,  change  the  cha- 
racter which  a  testator  has  fixed  upon 
the  property ;  Allison  v.  Wilson's  Exe- 
cutor, 13  Sergeant  &  Rawle,  330, 
333 ;  Willing  v.  Peters,  7  Barr,  287, 
290;  Miller  v.  Meetch,  8  Id.  417; 
Pratt  V.  Taliaferro,  3  Leigh,  419, 
428;  Beatty  v.  Byers,  6  Harris,  105; 
Foreman  v.  Foreman,  7  Barb.  215. 

Election  depends  upon  the  inten- 
tion of  the  parties  interested ;   and  it 


may  be  determined  by  slight  acts,  if 
they  be  such  as  to  manifest  intention 
unequivocally;  Pratt  v.  Taliaferro, 
3  Leigh,  419,  428.  If  land  be  di- 
rected to  be  sold,  and  the  proceeds 
distributed  among  certain  persons, 
and  they  all  unite  in  a  conveyance  of 
the  property,  as  land,  it  is  an  election 
to  take  it  as  land ;  Smith  v.  Starr,  "3 
Wharton,  62,  65;  Rice  v.  Bixler,  1 
Watts  &  Sergeant,  445,  455 ;  and  the 
same  result  will  follow  from  a  convey- 
ance by  one  of  his  share  to  the  others, 
if  accepted  by  them ;  Beal  v.  SlieaMy, 
9  Harris,  376,  or  from  a  devise  of  the 
property  as  land,  by  the  party  bene- 
ficially interested;  Burr  v.  Sim,  1 
Wharton,  252,  265.  An  agreement 
among  all  the  parties  to  hold  the  land 
in  the  proportion  of  the  money  be- 
queathed to  them,  would  also  be  a 
binding  election  to  take  as  land ; 
Hannah  v.  Swarner,  3  Watts  &  Ser* 
geant,  224,  231,  And  election  may 
be  proved  as  any  other  matter  in  pais, 
and  a  parol  agreement  to  take  as  land, 
and  an  entry  and  possession  accords 
ingly,  will  be  sufficient;  Stuck  v. 
Machey,  4  Id.  196.  An  election  can- 
not, however,  be  deduced  from  silence 
in  the  absence  of  circumstances  mak- 
ing it  a  duty  to  speak,  and  the  burden 
of  proof  lies  on  those  who  allege,  and 
not  on  those  who  deny  its  existence ; 
Miller  V.  Meetch,  8  Barr,  417;  Beatty 
V.  Byers,  6  Harris,  105. 

Where  an  absolute  equitable  con- 
version has  taken  place,  as  where  land 
is  devised  to  trustees,  to  be  sold,  and 
the  money  arising  therefrom  to  be  dis- 
tributed, and  the  party  interested  is 
the  heir,  and  he  elects  to  take  it  as 
land,  he  takes  by  purchase  and  not  by 
descent ;  and  the  land,  in  his  hands, 
is  regarded  as  a  new  and  original  ac- 
quisition.    For,  the  efi"ect  of  an  elec- 
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tion  is  not  to  discharge,  or  annul  the 
conversion  directed  by  the  testator, 
but  to  consider  the  land  as  actually 
converted  under  such  direction,  and 
then  actually  re-converted  by  a  new 
purchase  on  the  part  of  the  benefi- 
ciary. By  election,  chancery  regards 
the  re-purchase  as  really  made,  and 
with  all  the  consequences  of  an  actual 
re-purchase.  In  Morrow  v.  Brenizer, 
2  liawle,  185,  189,  a  sale  of  land  for 
distribution  among  children  had  been 
directed  by  the  testator.  ^'It  was 
necessary  to  the  purposes  of  the  will/' 
said  Gibson,  C.  J.,  "  that  the  quality 
of  their  interest  should  be  changed; 
and  they  could,  therefore,  take  only 
by  purchase.  They  might,  indeed, 
have  elected  to  take  the  land  itself, 
instead  of  the  price  of  it.  But  their 
right,  in  this  respect,  is  a  consequence 
of  their  power  to  control  the  event, 
being  the  only  parties  beneficially  in- 
terested. As  they  can  produce  the 
game  result,  by  purchasing  at  the  sale 
of  the  trustees,  chancery  considers 
them  as  having  an  equitable  estate  in 
the  land,  and  directs  the  trustees  to 
convey  the  title,  the  moment  they  sig- 
nify an  intention  to  call  for  a  convey- 
ance ;  an  actual  sale  being  dispensed 
with,  as  an  unnecessary  formality. 
But,  even  then,  an  estate  in  the  land 
is  not  vested  by  descent,  but  by  an 


act  of  their  own,  which  is  equivalent 
to  a  purchase."  In  Burr  v.  Sinif  1 
Wharton,  252,  266,  where  a  testator 
devised  his  real  estate  to  be  sold  and 
the  proceeds  given  to  his  son  and  heir, 
and  the  latter  elected  to  take  the  de- 
vise as  land,  it  was  decided  that  he 
was  in  by  purchase  and  not  descent, 
and  that  the  lands  went  to  his  heirs 
ex  parte  maternd  as  well  as  those  ex 
parte  paterna.  "  Did  this  property 
in  legal  contemplation  as  land,  come 
to  the  devisee  from  his  father  ?''  said 
Rogers,  J.  "  We  think  it  did  not.  It 
came  to  him  impressed  with  the  cha- 
racter of  money.  It  was  by  an  act  of 
his  own  that  it  was  reconverted  into 
land.  The  very  act  of  election  implies 
a  choice  between  the  two  species  of 
property,  and  efiiects  a  change  in  the 
nature  of  the  property  itself.  If  the 
property  had  been  sold  by  the  execu- 
tors in  pursuance  of  the  directions  of 
the  will,  and  the  devisee  had  become 
the  purchaser,  as  he  might,  there  can 
be  no  doubt  that  it  must  be  viewed  in 
the  light  of  a  new  acquisition.  Where 
then  can  be  a  diff"erence,  when  by  an 
act  of  his  own  he  elects  to  consider 
that  as  land,  which  otherwise  has  the 
impress  fixed  upon  it  as  money.  It 
is  a  purchase  of  it  as  land,  by  a  sur- 
render of  the  right  which  he  undoubt- 
edly had  to  consider  it  as  money.'' 
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*ACKROYD  V.  SMITHSON.^  [*690] 

LINCOLN'S-INN  HALL,  MARCH  4,  1780. 

reported  1  bro.  c.  c.  503. 

Resulting  Trust  on  failure  of  the  Purposes  for  which  Conver- 
sion HAS  BEEN  DIRECTED.] — Testator  gave  several  legacies^  and  ordered 
his  real  and  personal  estate  to  he  sold,  his  debts  and  legacies  to  be  paid  out 
of  the  proceeds  arising  from  the  sale,  and  the  residue  thereof  he  gave  to  cer- 
tain legatees,  in  the  proportion  of  their  legacies.  Two  of  the  residuary  lega- 
tees died,  living  the  testator.  These  shares  are  lapsed)  and,  so  far  as  they 
are  constituted  by  personal  estate,  shall  go  to  the  next  of  kin,  and  so  far  as 
thiy  are  constituted  of  real  estate,  to  the  heir-at-law. 

Christopher  Holdsworth,  by  his  will  gave  (int.  al.)  to  the  defendants, 
Smithson  and  Ibbetson,  their  executors  and  administrators,  £200,  in  trust  to 
put  the  same  out  at  interest,  and  to  apply  the  interest  in  bringing  up  the  de- 
fendant Mary  Bracklebank,  then  an  infant,  till  twenty-one,  the  principal  to  be 
paid  to  her  at  twenty-one ;  and,  if  she  died  before  twenty-one,  then  to  be  paid 
to  her  representative  :  and  bequeathed  to  the  Rev.  Thomas  Whitaker,  £100, 
to  James  Roberts  and  William  Roberts,  £100  each ;  to  Grace  Ogle,  £200 ;  to 
George,  Ann,  and  Phoebe  Ogle,  her  children,  £100  each ;  to  Joseph  Scurr, 
£200,  to  Benjamin  Wright,  £200,  to  Mrs.  Molyneaux,  £400,  to  Hannah 
Close,  £150,  to  William  Hawkeswell,  £100,  to  Mary  Ross,  £200,  to  Joseph 
Marshall,  £200 — all  which  legacies,  together  with  other  legacies  given  by  his 
will,  he  directed  to  be  paid  at  the  end  of  six  months  after  his  decease ;  and 
the  said  testator  thereby  gave  all  his  messuages,  cottages,  lands,  tenements, 
and  hereditaments,  *situate  at  the  Bank,  in  the  township  of  Leeds,  r*f^q-|-| 
with  their  appurtenances,  and  all  his  real  estate  not  thereinbefore  de- 
vised, and  all  his  household  goods  and  furniture,  plate,  linen,  stock  in  trade, 
and  all  his  personal  estate  whatsoever,  unto  the  defendants  Smithson  and 
Ibbetson,  their  heirs,  executors,  administrators,  and  assigns,  to  hold  the  same 
to  them,  their  heirs,  executors,  administrators,  and  assigns,  for  ever,  in  trust 
that  they  should,  as  soon  as  convenient  after  his  decease,  sell  all  his  said  mes- 
suages, &c.,for  such  price  or  'prices  as  could  he  got  for  the  same,  and  thereby 
to  convert  such  real  and  personal  estate  so  to  them  devised,  and  every  part 
thereof,  into  ready  money,  and  by  and  out  of  the  money  arising  by  such  sale 
to  pay  all  his  debts,  legacies,  and  funeral  expenses,  and  charges  of  proving 
his  will ;  and  after  payment  thereof,  and  retaining  to  themselves  £50  each, 

*  This  report  was  copied  by  Mr.  Brown  from  the  notes  of  Lord  Eldon. — From  Lord 
Redesdale's  MSS. 
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which  he  thereby  "gave  them  for  their  trouble,  in  trust  out  of  such  moneys  to 
arise  as  aforesaid,  to  pay  all  legacies  and  annuities  thereby  bequeathed,  at  the 
time  and  in  the  manner  thereby  directed ;  and  if,  after  all  such  payments 
made,  and  putting  out  of  the  funds,  as  thereby  directed,  for  raising  the  annui- 
ties thereby  given,  and  indemnifying  his  trustees  from  all  charges,  expenses, 
and  loss  which  might  attend  the  carrying  the  trusts  of  his  will  into  execution, 
there  should  remain  an  overplus  in  the  hands  of  the  trustees,  which  he  appre- 
hended there  would  be  to  a  considerable  amount,  he  directed  that  they  and 
the  survivors  of  them  should,  within  six  months  after  the  same  should  be 
ascertained,  pay  the  same  unto  his  said  legatees,  Thomas  Whitaker,  James 
Roberts,  William  Roberts,  Grrace  Ogle,  George  Ogle,  Ann  and  Phoebe  Ogle, 
Joseph  Scurr,  Benjamin  Wright,  Mrs.  Molyneaux,  H.  Close,  William  Hawkes- 
well,  Mary  Bracklebank,  Mary  Ross,  and  Joseph  Marshall,  in  proportion  to 
their  several  and  respective  legacies  therein  to  them  bequeathed;  and  the 
testator  thereby  willed  and  devised  that  two  several  sums  of  £250  each,  which 
he  had  therein  directed  to  be  put  out  on  securities  in  the  names  of  his  trustees, 
r*6921  ^^^  *^®  interest  arising  therefrom,  to  be  respectively  paid  to  *M. 
Thackeray  and  R.  Gaunt  during  their  respective  lives,  should,  upon 
the  several  deaths  of  them  the  said  M.  Thackeray  and  R.  Gaunt,  be  paid  in 
the  like  proportions  unto  them  his  said  several  and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  lifetime  of  the  testator. 

The  bill  was  filed  by  the  next  of  kin  of  the  testator  against  the  surviving 
legatees  and  the  heir-at-law,  claiming  the  legacies  given  to  the  deceased  lega- 
tees, their  shares  in  the  overplus,  and  in  the  two  sums  of  £250,  as  lapsed  and 
become  part  of  the  personal  estate  of  the  testator. 

The  cause  came  on  at  the  Rolls,  10th  July,  1778,  when  his  Honor,  (Sir 
Thomas  Sewell,)  being  of  opinion  that  the  surviving  legatees  took  the  whole 
residue,  in  proportion  to  their  several  legacies,  dismissed  the  bill  without  costs. 

From  this  decree  the  plaintiffs  appealed  to  the  Lord  Chancellor  Thurlow, 
and,  the  cause  coming  on  to  be  heard  before  his  Lordship, 

Mr.  Kenton  attempted  to  support  the  decree. 

But  Lord  Chancellor  Thurlow  being  clear,  (without  hearing  much  argu- 
ment,) that  this  was  a  tenancy  in  common  in  the  residue,  and  that,  therefore, 
the  shares  of  the  legatees  who  died  in  the  testator's  lifetime  were  undisposed 
of,  said  the  only  question  was,  whether  such  shares  belonged  wholly  to  the 
next  of  kin  or  to  the  heir-at-law. 

The  Attorney  General^  Mr.  Madochsy  and  Mr.  Selwyn,  (for  the  plaintiffs, 
the  next  of  kin,)  contended,  that  the  testator  had  converted  his  real  estate  into 
money  out  and  out;  that  he  had  mixed  two  funds,  and  made  all  personal 
estate ;  that  the  cases,  therefore,  of  Mallahar  v.  Mallabar,  For.  79,  and  Du- 
rour  V.  Motteux,  1  Yes.  320,  must  govern  the  decision  here,  and  that  the 
blending  the  funds  distinguished  this  case  from  that  of  Dighy  v.  Legard,  cited 
1  Bro.  C.  C.  501.     Mr.  Selwyn  mentioned  the  cases  of  Flanagan  v.  Flana- 

1  Alexander  Wedderburne,  Esq.,  afterwards  Earl  of  Rosslyn. 
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gan,  (cited  1  Bro.  C.  C.  500,)  Fletcher  v.  Ashhurner,  *(1  Bro.  C.  C.   r^^nq-, 
497,)  and  Ogle  v.  Cook,  (cited  1  Bro.  C.  C.  501.)  L   ^^"^^ 

Lord  Chancellor  Thurlow  thought  the  two  former  cases  did  not  apply,  but 
being  in  general  of  opinion  with  the  counsel  for  the  next  of  kin,  asked  the 
counsel  for  the  heir-at-law  upon  what  grounds  they  could  support  his  claim. 

Mr.  Scott,^  for  the  heir-at-law,  said,  they  claimed  on  his  behalf  such  interest 
in  the  moneys  produced  by  the  sale  of  the  testator's  real  estates,  as  the  de- 
ceased residuary  legatees  would  have  been  entitled  to,  if  they  had  survived  the 
testator ;  or  so  much  of  their  shares  of  the  overplus,  now  in  the  events  which 
have  happened,  undisposed  of,  as  is  constituted  by  the  produce  of  the  testator's 
real  estate.  That  the  heir-at-law  is  entitled  to  every  interest  in  land  not  dis- 
posed of  by  his  ancestor,  is  so  much  of  a  truism  that  it  calls  for  no  reasoning 
to  support  it.  It  is  not  necessary  for  the  heir-at-law  to  deny  that  the  intention 
of  the  testator  has  designed  him  nothing ;  his  intention  has  certainly  been 
equally  unpropitious  to  his  next  of  kin ;  but  it  is  not  enough  that  the  testator 
did  not  intend  that  his  heir  should  take;  he  must  make  a  disposition  in  favor 
of  another ;  if  he  has  not  actually  disposed  of  all  his  real  estate,  if  he  has  not 
made  an  universal  heir,  the  law  will  give  such  part  of  his  real  estate  as  he  has 
not  actually  and  eventually  disposed  of,  even  against  his  intention,  and  h  for- 
tiori in  a  case  where  he  has  expressed  no  intention,  to  the  haeres  natus.  If 
the  interest  of  the  deceased  legatees  had  been  an  interest  in  the  produce  of 
mere  real  estate  not  blended  with  the  produce  of  personal  estate,  it  has  been 
admitted,  upon  both  hearings,  that  the  benefit  of  lapsed  devises  would,  accord- 
ing to  the  case  of  Dighy  v.  Legard,  and  the  principle  of  the  case  of  Emblyn 
V.  Freeman,  Prec.  Ch.  541,  and  of  many  others,  have  accrued  to  the  heir-at- 
law.  It  is  admitted,  and  cannot  be  denied,  that  where  a  testator  directs  real 
estate  to  be  sold  for  special  purposes,  if  any  of  those  purposes  become  incapable 
of  taking  effect,  the  heir-at-law  shall  take ;  because  there  is  an  end  of  the 
""disposition  when  there  is  an  end  of  the  purposes  for  which  it  was  r  *a941 
made ;  but  it  is  contended,  here  the  testator  had  not  a  special  inten- 
tion, but  that  he  meant  the  produce  of  his  real  estate  should  be  considered  as 
personal  estate  ;  that  he  intended  to  convert  it  out  and  out ;  that  he  has  not 
kept  the  funds  distinct,  but  that  he  has  blended  them  so  as  to  be  incapable  of 
being  distinguished,  and  that  the  cases,  therefore,  of  Durour  v.  Motteux,  and 
Mallahar  v.  Mallabar,  are  authorities  in  point,  that  the  whole  fund  is  per- 
sonal. We  admit  that  a  person  may  decide  what  shall  be  the  nature  of  his 
property  after  his  death,  so  as  to  preclude  all  question  between  real  and  per- 
sonal representatives.  But  we  insist,  that  if  he  has  not  actually  and  eventually 
so  decided,  they,  upon  whom  the  law  casts  the  title  to  personal  estate,  can  no 
more  claim  in  a  court  of  equity  money  arising  from  the  sale  of  land,  than  the 
heir  can  claim  property  admitted  to  be  of  a  personal  nature.  As  to  the  ques- 
tion of  fact,  whether  he  meant  that,  in  some  event  only,  or  that,  in  all  events, 
the  produce  of  his  real  estates  should  be  considered  as  personalty,  we  admit 
that,  in  favor  of  his  residuary  legatees,  he  meant  to  convert  the  whole  into 

1  Afterwards  Earl  of  Eldon,  from  whose  notes  this  argument  is  taken. 
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personalty,  in  case  all  his  residuary  legatees  should  eventually  take  the  whole ; 
but  we  contend,  that  he  has  intimated  no  intention  as  to  that  part  of  the  pro- 
duce, as  to  which  his  disposition,  in  the  event  which  has  happened,  has  failed 
of  effect.  He  converts  it  out  and  out,  indeed,  if  you  speak  of  his  intention  aa 
to  the  qualities  of  the  property,  which  his  legatees  were  to  take ;  but,  as  to 
such  part  of  the  property  as,  in  the  event,  they  have  not  taken,  he  has  not 
determined  upon  its  nature ;  he  never  meant  to  determine  upon  its  nature,  as 
between  his  heir-at-law  and  his  personal  representative  or  next  of  kin,  because 
he  appears  not  to  have  adverted  to  the  possibility  of  any  events  taking  place, 
which  would  give  the  one  or  the  other  an  interest  in  his  property,  and  he  de- 
signed no  part  of  his  property  for  either.  In  the  event,  the  one  or  other 
must  take  some  part  of  it ;  but,  to  say  he  has  made  it  all  personal  property, 
r*fiQ51  ^^^  *^^*  therefore  the  law  must  give  it  *to  the  next  of  kin,  is  to 

^PP^y  ^^  argument  deduced  from  what  was  the  testator's  intention 
in  case  events  had  taken  place  which  had  not  occurred,  for  the  sake  of 
proving  a  similar  intention,  if  circumstances  happened  directly  contrary  to 
those  with  relation  to  which  only  the  testator  framed  his  intention.  To 
argue  from  what  the  testator  intended  with  respect  to  residuary  legatees, 
by  way  of  proving  that  he  intended  the  same  in  favor  of  his  next  of  kin, 
is  to  reason  from  a  case  in  which  intention  is  expressed,  to  prove  a  like 
intention  in  a  case  which  supposes  the  absence  of  intention;  though  the 
testator,  therefore,  intended  that  his  legatees,  if  they  had  lived,  should  take 
their  respective  shares  of  such  part  of  the  general  surplus  as  was  produced  by 
the  sale  of  the  real  estates  as  money,  he  has  not  declared  any  intention  rela- 
tive to  its  nature,  in  case  that  particular  intent  of  his  should  be  disappointed. 
In  the  event,  therefore,  which  has  happened,  it  is  so  much  money  undisposed 
of,  arising  from  the  sale  of  lands.  Such  money  in  this  Court  is  land,  and  as 
such  the  heir  claims  it.  Suppose  all  the  fifteen  legatees  had  died  in  the  life- 
time of  the  testator,  would  it  not  have  been  competent  to  the  heir-at-law  to 
have  insisted  in  equity,  that  no  sale  should  be  made  of  the  real  estate  ?  Would 
it  have  been  possible  to  contend  that,  because  the  testator  had  blended  the 
funds,  in  order  to  make  a  disposition  which  never  took  effect,  and  without  a 
view  to  any  other  given  circumstances,  that  he  had  therefore  blended  them, 
if,  in  the  event,  he  had  made  no  disposition ;  that,  because  he  had  made  the 
real  estate  personal,  to  give  it  to  his  residuary  legatees,  and  to  disappoint  his 
heir,  he  meant  also  to  disappoint  his  heir,  whether  his  residuary  legatees  did 
or  did  not,  in  the  event,  take  the  benefit  of  that  disposition  ?  The  fact  of  his 
having  blended  the  funds  proves  not  a  mere  inattention,  not  mere  indifference 
to  the  interest  both  of  his  next  of  kin  and  his  heir-at-law,  but  it  proves  a  pur- 
pose hostile  to  both.  Can  that  fact,  then,  be  a  ground  from  whence  to  infer 
that,  in  a  change  of  circumstances,  he  had  a  purpose  of  kindness  and  bounty 

to  the  next  of  kin,  and  ^adverse  to  the  interest  of  the  heir  only  ?  The 
L  -I  reason  of  the  intention  ceasing,  the  intention  should  be  taken  to  have 
ceased.  The  testator  meant  to  change  the  legal  qualities  of  his  property, 
when  he  meant  to  alter  the  disposition  which  the  law  would  make  of  his  pro. 
perty ;  but  if,  in  the  event,  the  law  was  to  make  the  disposition  of  any  part  of 
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the  property,  he  meant,  for  aught  that  appears  to  the  contrary,  (and  something 
must  appear  to  the  contrary,  to  defeat  the  claim  of  the  heir,)  that  the  law 
which  made  the  disposition  should  decide  on  the  qualities  of  the  property  of 
which  it  was  to  dispose.  If,  then,  in  case  all  the  residuary  legatees  had  died, 
the  heir  could  have  prevented  a  sale,  is  it  to  be  said,  that,  because  a  sale  must 
be  made,' he  shall  not  have  that  part  of  its  produce  which  the  objects  of  the 
testator's  bounty  cannot  take  ?  It  is  not  true,  that  where  it  is  necessary  that 
a  sale  should  be  made,  to  effectuate  the  testator's  purposes  which  are  capable 
of  taking  effect,  that  such  sale  will  convert  the  nature  of  that  part  of  its  pro- 
duce which  cannot  be  applied  according  to  the  testator's  intention.  In  the 
case  of  Emhlyn  v.  Freeman^  Prec.  Ch.  641,  the  heir  was  held  entitled  to  £200 
arising  from  the  sale  of  real  estate,  which  the  testator  had  made  liable  to  an 
appointment  by  note,  concerning  which  he  made  no  appointment;  and  there 
a  sale  was  necessary.  In  the  case  of  Bighy  v.  Legard,  where  the  heir  was 
held  entitled  to  the  benefit  of  the  devise,  lapsed  by  the  death  of  one  of  five 
tenants  in  common,  of  money  to  be  raised  by  sale  of  real  estates  in  the  life- 
time pf  the  testator,  the  heir  could  not  possibly  prevent  a  sale ;  as  to  the  cases 
of  Mallahar  v.  Mallahar,  and  Durour  v.  Motfeux,  they  can  be  considered  as 
authorities  only  by  those  who  do  not  attend  to  the  distinction  submitted  above ; 
they  are  so  far  from  deciding  the  case,  that  they  establish  no  principle  which 
applies  to  it.  In  Mallahar  v.  Mallahar,  the  real  and  personal  estate  are  not 
blended  by  the  terms  of  the  devise  in  the  beginning  of  the  will,  which  is  a 
devise  of  real  estate  only,  upon  trust  to  sell,  and  that,  out  of  the  moneys  arising 
therefrom,  the  testator's  debts  should  be  paid ;  *and  after  payment 
thereof  he  devised,  out  of  the  remainder  of  the  money,  £500  to  his  L  ■' 

sister,  Mary  Bainbridge ;  £500  to  his  sister's  two  children  that  should  be 
living  at  the  time  of  his  decease,  equally  to  be  divided  between  them ;  £500 
to  his  nephew,  Nicolas,  who  was  his  heir-at-law ;  £500  to  be  divided  amongst 
the  children  of  his  late  brother,  James  Mallabar,  living  at  his  decease.  Then 
follows  the  clause  which  was  held  to  blend  the  funds  : — ^'  Item,  after  all  my 
debts  and  legacies  paid,  I  give  and  bequeath  all  the  rest  and  residue  of  my 
personal  estate  unto  my  sister  Esther  Mallabar,  and  appoint  her  executrix." 
The  question  was,  whether  there  was  a  resulting  trust  for  the  heir,  as  to  the 
money  arising  from  the  sale  of  the  real  estate,  after  payment  of  the  debts 
and  the  several  sums  of  £500.  The  Court  held,  that  the  testator  had  made 
all  his  property  personal ;  or  rather,  it  inferred,  from  the  purpose  of  the  tes- 
tator, as  far  as  that  could  be  collected  from  the  will,  that  the  testator  meant 
by  the  residuary  clause,  to  describe  not  only  money  strictly  personal  estate, 
but  the  money  claimed  by  the  heir  likewise :  the  Court  inferred  this  from 
the  circumstance  of  the  heir's  having  a  legacy  of  £500  out  of  that  very 
money,  and  because,  if  a  different  construction  was  made,  the  sister,  his  exe- 
cutrix, to  whom  the  testator  clearly  intended  to  give  a  beneficial  interest, 
would  have  taken  nothing  but  a  troublesome  office :  for  if  the  words,  "  the 
residue  of  the  personal  estate,"  did  not  include  this  money,  the  personal  estate 
must  have  been  first  applied  to  pay  the  debts  and  legacies,  in  exoneration  of 
the  real  estates  charged  therewith  by  the  will,  and  the  executrix  would  have 


814  EQUITABLE     CONVERSION. 

had  an  office  of  trouble,  without  the  benefit  intended  her.  But,  though  the 
Court  considered  the  surplus  of  the  money  as  personalty,  as  between  her 
(whom  it  held  to  be  a  residuary  legatee)  and  the  heir,  to  effectuate  the  tes- 
tator's intention,  does  it  follow  that,  if  the  testator  had  died  intestate  as  to 
the  surplus,  as  the  testator  here  did  as  to  a  part  of  it,  that  the  Court  would 
have  determined  against  the  heir,  in  favor  of  the  next  of  kin,  in  whose  favor 

no  such  argument  as  to  intention  could  *have  been  urged  ?  If  the 
L  -l  residuary  legatee  had  died  in  the  testator's  lifetime,  the  will  must 

have  had  the  same  construction  as  if  the  residuary  clause  had  not  been  in- 
serted ;  for,  where  the  residuary  clause  has  no  operation  to  any  substantial 
purpose,  it  cannot  be  considered  as  a  part  of  the  will ;  if  it  had  not  been 
inserted,  the  devise  of  the  real  estate  would  have  been  a  devise  to  pay  debts 
and  legacies  merely.  In  such  case,  then,  it  is  clear  that,  as  to  the  surplus, 
there  would  have  been  a  resulting  trust  for  the  heir;  the  debts  and  the  sums 
of  £500  being  paid,  the  testator's  intention  would  have  been  satisfied  to  the 
extent  in  which  it  could  take  effect ',  there  would  then  have  been  an  end  of 
the  disposition.  There  is  no  difference  between  such  a  case  and  the  present 
case,  except  that,  in  that  case,  there  is  no  residuary  legatee  as  to  any  part 
of  the  surplus ;  here,  there  is  none  as  to  some  part  of  it :  there,  there  is  a 
general  intestacy  as  to  the  surplus — here,  a  partial  intestacy :  but  the  effect 
of  a  partial  intestacy  must  be  the  same  as  to  the  part,  as  the  effect  of  a 
general  intestacy  is  to  the  whole.  The  case  of  Durour  v.  Motteux  is  also  a 
case  between  residuary  legatees  and  the  heir-at-law.  There  the  testator  gave 
all  his  real  estates,  to  sell  and  dispose  of  the  whole  with  his  personal  estate, 
blending  them  for  payment  of  his  debts,  legacies,  and  funeral  expenses,  and 
performance  of  his  will ;  he  gave  several  legacies,  and  among  the  rest  £1200, 
or  thereabouts,  whereof  part  was  to  be  laid  out  in  the  purchase  of  freehold 
lands  for  charitable  uses,  some  of  which  were  confessedly  within  the  Mort- 
main Act,^  and  the  rest  determined  to  be  so;  the  question  was,  whether  the 
£1200  should  go  to  the  heir-at-law,  or  to  the  residuary  legatees.  Lord 
Hardwicke  said,  that  he  was  of  opinion  that  the  money  which  should 
arise  by  the  sale  of  the  real  estate  was  turned  into  personal,  and  so  in- 
tended by  the  testator,  it  plainly  appearing  that,  by  the  description  of  all 
his  personal  estate,  he  meant  to  include  the  whole  in  the  residue,  so  that 
it  is  to  be  considered  now  as  personal  estate;  then  it  comes  to  this:  a 
will  is  made  in  which  there  are  several  legacies,  and  the  residue  of  the 
r  *fiQQT  *P^^so^^l  estate  is  given  away ;  one  of  the  personal  legacies  is  void  by 

law;  the  Court  cannot  say,  for  that  reason,  that  he  intended  to  die 
intestate,  for  giving  the  residue  over  includes  everything;  let  it  fall  in  by 
reason  of  the  legacies  being  void,  or  lapsing  in  the  life  of  the  testator.  Now 
here  the  reasoning  of  the  Court  is  grounded  upon  the  testator's  intention  to 
give  his  residuary  legatees  everything  which  was  not  otherwise  effectually  dis- 
posed of.  And  the  testator  was  held  to  have  converted  his  real  estate  out  and 
out  into  personal  estate,  to  effectuate  that  intention  ;  for  the  residuary  legatees 

*  ^  Geo..  2,  c.  as. 
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could  not  otherwise  take  the  £1200.  But  if  the  residuary  legatees  had  died 
in  the  lifetime  of  the  testator,  and  the  next  of  kin  had  been  called  upon  to 
sustain  the  question  against  the  heir,  the  reasoning  of  the  Court  would  not 
apply ;  arguments  from  intention  in  their  favor  could  not  be  resorted  to,  and 
the  Court  might  have  said,  and  must  have  said,  that  the  testator  meant  to  die 
intestate  "as  to  the  surplus,  if  there  was  no  residuary  legatee  named  in  his  will 
living  at*  his  death.  It  could  not  in  that  case  have  been  said  that  the  testator 
meant,  by  the  description  of  all  his  personal  estate,  to  include  the  whole  in 
the  residue,  and  therefore  the  void  legacy  of  £1200  among  the  rest,  because 
the  will,  in  that  case,  must  be  considered  as  if  nothing  concerning  the  residue 
had  been  inserted  in  it.  Here  he  meant  to  make  one  fund  of  the  whole,  to 
eflfectuate  his  intended  disposition  of  the  whole ;  but  if  subsequent  events  de- 
feated that  disposition,  his  intention  in  case  it  took  effect,  is  no  proof  that  he 
had  the  same  intention  in  case  it  did  not  take  effect.  If  there  had  been  no 
residuary  clause,  and  if  the  residuary  legatees  had  been  dead,  it  could  have  no 
effect,  and  therefore  could  not  have  been  attended  to.  In  Durour\.  Motteux, 
it  woi^ild  have  been  nothing  more  than  a  devise  of  real  and  personal  estate  for 
paynient  of  debts,  valid  legacies,  and  funeral  expenses ;  it  would  have  been 
then  a  disposition  with  a  special  intention  :  that  intention  being  satisfied,  there 
would  have  been  a  resulting  trust  as  to  the  surplus.  It  is  said,  if  this  way  of 
reasoning  was  good,  it  would  have  *entitled  the  heir  to  the  £1200  in  p  *7001 
the  case  of  Durour  v.  Motteux;  for  it  was  the  testator^s  intention 
there,  that  the  same  sum  should  be  considered  as  money  only  in  case  the 
charity  took  it ;  that  the  testator  never  adverted  to  the  event  which  happened 
— viz.,  the  residuary  legatees  taking  it — an  event  which  he  as  little  thought  of 
as  he  did  of  the  next  of  kin's  taking  the  residue.  The  answer  is,  the  rule  of 
law  would  not  suffer,  in  that  case,  what  no  rule  forbids  in  this ;  the  law  says, 
where  there  is  a  residuary  legatee,  the  testator  shall  be  presumed  to  mean  that 
he  should  take  whatever  lapses,  either  by  the  death  of  the  legatees,  or  what- 
ever is  not  given  according  to  law.^  So  long  as  there  is  any  person  to  take, 
who  is  declared  by  the  testator  to  be  preferred  by  him  to  those  whom  the  law 
appoints  to  succeed  him,  the  heir  can  have  no  claim.  If  the  testator  spoke 
for  himself  he  would  say.  If  my  special  intention  of  kindness  to  the  charity 
fails,  my  general  intention  of  bounty  to  my  residuary  legatee  shall  take  place ; 

tbut  where  the  residuary  legatee  is  removed,  there  is  nothing  like  a  declaration 
by  the  testator  in  favor  of  the  next  of  kin,  to  entitle  them  to  succeed  the 
residuary  legatees,  as  there  is  where  there  is  a  general  residuary  clause  in  a 
will  in  favor  of  the  persons  named  in  it,  to  succeed  the  particular  legatees ; 
and  to  money  arising  by  the  sale  of  land,  there  can  be  no  claim  in  the  next 
of  his  kin  but  what  arises  from  the  declaration  of  the  testator :  for,  unless  he 
directs  or  expresses  that  it  shall  be  considered  as  personalty,  the  heir  must 
take  it.  We  admit  the  heir,  then,  to  be  excluded  whilst  there  are  any  persons 
who  can  take  the  produce  of  the  real  estate  under  the  will,  the  declaration  of 
the  testator's  intention  i  we  deny  that  he  is  excluded  by  any  who  make  their 

1  See  Cambridge  v.  Raus,  8  Ves.  23. 
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claim  not  under  the  will,  but  in  defect  of  the  will :  or  that  the  intention  in 
the  will  can  affect  those  who  claim,  upon  the  ground  that  there  is  no  will 
which  relates  to  the  subject.  The  case  of  Cruse  v.  Barley  and  Banson,  before 
Sir  Joseph  Jekyll,  3  P.  Wms.  20,  seems  to  establish  those  principles,  for  it 
shows  that  where  any  part  of  the  produce  of  the  real  estate  is  so  given  as  to 
r*70n  P^^^®  *^^^  ^^  "^^^  ^^^  *^®  *testator's  intention,  in  case  that  part  should 
lapse,  that  it  should  go  to  the  residuary  legatees,  but  that  he  has  given 
them  the  residue  exclusive  of  that  part,  it  shall  not  go  as  undisposed  personalty 
to  the  next  of  kin.  Why  should  the  next  of  kin  take,  in  preference  to  the 
heir,  what  the  residuary  legatees  cannot  take  for  another  reason — namely, 
removal  by  death  ?  The  case  was  :  William  Banson,  seised  in  fee  of  freehold 
and  copyhold  lands,  which  he  had  surrendered  to  the  use  of  his  will,  and 
being  much  indebted  by  mortgages,  and  having  a  wife  and  five  children, 
devised  all  his  freehold  and  copyhold  lands  to  the  defendant  Barley  and  his 
heirs,  in  trust  to  sell  for  the  best  price,  and  in  the  first  place  to  pay  off  all  his 
incumbrances  and  his  debts.  He  also  devised  his  personal  estate  to  the  same 
trustee,  in  trust  to  sell,  and  after  the  testator's  debts  paid,  to  apply  the  money 
arising  by  sale  of  the  personal  estate,  and  also  the  money  to  be  produced  by 
sale  of  the  real  estate,  among  his  five  children,  in  manner  thereinafter  men- 
tioned :  to  his  eldest  son  £200  at  his  age  of  twenty-one,  all  the  rest  and  resi- 
due thereof  among  his  four  younger  children  at  twenty-one,  and  with  benefit 
of  survivorship.  The  eldest  son  died  under  twenty-one ;  the  question  was, 
what  was  to  become  of  the  £200  ?  The  Master  of  the  Rolls  thought  it  would 
not  go  to  the  younger  children,  who  were  only  to  have  the  residue,  but  to  the 
heir.  It  was  objected,  that  all  is  made  personal  estate;  the  surplus  of  the 
money  arising  from  the  sale  of  the  real  and  personal  estate,  is  to  go  to  the 
haeredes  facti.  There  could  be  no  doubt,  it  was  urged,  if  the  eldest  son  had 
died  in  the  testator's  life,  it  would  have  been  a  lapsed  residuum  :  but  his 
Honor,  after  looking  into  precedents,  declared  for  the  heir,  that  it  was  the 
same  as  if  so  much  land  as  was  of  the  value  of  £200  had  not  been  to  be  sold, 
but  suffered  to  descend.  As  to  the  case  of  Flanagan  v.  Flanagan,  it  is  per- 
fectly different  from  this ;  that  was  a  question  between  the  real  and  personal 
representative  of  a  person  entitled  under  the  will  of  the  testator.  The  land 
was  sold  under  a  decree  of  the  Court,  in  a  cause  in  which  the  person,  through 
r  *7091  "^hom  both  claimed,  was  party ;  *and  the  decree  had  ordered  the  sur- 
plus, if  there  should  be  any,  to  be  paid  to  James  Flanagan,  the  father, 
and  James  Flanagan,  the  son,  equally.  The  sale  was  made  under  the  decree ; 
and,  the  question  arising  between  the  real  and  personal  representative  of 
Flanagan,  the  father,  the  Court  determined  the  surplus  should  have  the  same 
nature  with  respect  to  them  as  the  decree  had  given  it  with  respect  to  Flana- 
gan the  father.  In  that  case,  too,  the  testator  had,  foreseeing  that  a  sale  could 
not  be  made  which  would  produce  the  exact  sum  and  no  more,  directed  his 
trustees  to  convey  the  residue  of  the  real  estate  which  should  remain  unsold, 
or  pay  the  produce  of  such  part  as  should  be  sold,  and  all  other  the  residue  of 
his  real  estates  between  the  father  and  the  son. 

Scudamore  v.  Scudamore,  Prec.  Ch.  513,  is  not  to  this  point :  it  deter- 
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mines,  that  the  representatives  of  a  person  entitled  under  a  will,  shall  take 
money,  as  money  or  as  land,  according  as  the  person  whose  representatives 
they  are  would  have  taken  it ;  but  it  decides  nothing  between  the  heir  and 
personal  representative  of  the  testator  himself.     There  is  no  case  in  which  the 
next  of  kin  have  been  considered  as  entitled  against  the  heir,  in  the  event  of 
a  lapse  of  the  whole  or  a  part  of  the  residue,  except  the  case  of  Ogle  v.  Cooke^ 
heard  19th  February,  1748,  which,  so  far  as  it  relates  to  this  subject,  was 
this  ;  Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real  estate  to  trustees  to 
sell  and  vest  the  money  in  stock,  and  pay  the  interest  to  his  wife  during  her 
widowhood,  and,  after  her  death  or  marriage,  the  principal  to  his  two  daugh- 
ters equally,  except  that  the  eldest  was  to  have  £1000  more  than  the  other ; 
he  gave  the  residue  of  his  personal  estate  in  the  same  way.     He  afterwards 
executed  a  conveyance,  in  trust  to  sell  for  payment  of  his  debts,  which  was 
held  a  revocation  pro  tanto  only,  and  part  was  sold.     One  of  the  daughters 
died  in  Mr.  Ogle's  life.     The  bill  was  brought  by  the  widow  and  the  eldest 
daughter,  against  the  son,  the  heir,  and  the  trustees,  to  have  the  residue  of 
the  es^tate  sold,  and  claiming  the  share  of  the  deceased  daughter  as  personal 
estate  of  Mr.  Ogle,  to  be  divided  ^between  them  and  the  son.     The  p  i(^^c\o-\ 
son  insisted  that  her  share  was  to  be  considered  as  real  estate  :  the 
Court  decreed  the  residue  of  the  estate  to  be  sold,  and  that  the  produce  should 
be  considered  as  Mr.  Ogle's  personal  estate.     Here  it  cannot  be  denied,  that 
the  intention  of  the  testator  to  convert  this  estate  into  money,  for  the  sake  of 
his  daughters,  was  taken  to  be  a  sufficient  ground  for  the  Court's  considering 
the  moiety,  which  in  the  event  was  undisposed,  as  personal  estate :  but  the 
case  of  Dighy  v.  Legard  is  a  later  authority,  and  contradicts  the  doctrine  of 
that  case.     The  cases  are  not  in  any  respect  different,  except  in  the  number 
of  the  persons  interested  in  the  produce.     The  daughters,  in  the  case  of  Ogle 
V  Cooke,  indeed,  had  an  interest  in  the  personal  as  well  as  real  estate,  which 
was  not  given  in  that  of  Dighy  v.  Legard  ;  but  the  funds  are  kept  separate, 
and  not  blended,  in  Ogle  v.  Cooke.     The  determination  in  the  latter  case,  we 
submit,  is  neither  justified  by  principle  nor  by  authority.     The  case  of  Ogle  v. 
Cooke  admits  the  deceased  daughter's  moiety,  in  both  the  real  and  personal 
funds,  to  be  undisposed,  but  it  supposes  that  the  conversion,  which  the  testa- 
tor made  with  a  view  to  a  disposition,  is  to  take  effect,  though  the  disposition 
does  not  take  effect.     Upon  the  whole,  we  contend  that,  if  the  shares  of  the 
deceased  legatees  in  the  overplus  are  undisposed,  parts  of  those  shares  being 
constituted  by  money  arising  from  the  sale  of  real  estate,  the  heir  is  entitled 
to  such  part ;  that  the  intention  of  the  testator,  in  the  events  that  have  hap- 
pened, does  not  destroy  his  claim ;  and  that  thi^  is  a  case  to  which  the  princi- 
ples of  the  adjudications  cited  by  the  counsel  for  the  next  of  kin,  do  not  apply. 

Lord  Chancellor  Thurlow  reversed  the  decree,  and  directed  an  account 

1  See  Collins  v.  Wakeman,  2  Ves.  jun.  686,  where  Lord  Loughborough  says,  that  he 
had  caused  the  Reg.  Lib.  to  be  examined,  and  it  was  found  that  the  point  supposed  to 
have  been  decided  by  Ogle  v.  Cooke,  was  in  reality  left  undecided.  It  is,  therefore,  no 
longer  an  authority. 
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to  be  taken  of  the  personal  estate,  and  the  money  arising  from  the  sale  of  the 
real  estate,  and  that  the  share  of  the  deceased  legatees  in  the  overplus  should 
be  divided  between  the  next  of  kin  and  the  heir;  that  is  so  much  of  those 
r  *7041  s^^^^^  ^^  ^^^  constituted  of  the  personal  estate,  to  the  next  of  kin, 
*-  -'  and  so  *much  as  was  made  up  of  the  produce  of  the  real  estate,  to  the 
heir. 

He  said,  that  he  fully  approved  the  determination  in  Dighy  v.  Legard. 
That  he  used  to  think,  when  it  was  necessary  for  any  purposes  of  the  testator's 
disposition,  to  convert  the  land  into  money,  that  the  undisposed  money  would 
be  personalty ;  but  the  cases  fully  proved  the  contrary.  It  would  be  too  much 
to  say,  that  if  all  the  legatees  had  died,  the  heir  could,  as  he  certainly  might, 
he  said,  prevent  a  sale,  and  yet  to  say  that,  because  a  sale  was  necessary,  the 
heir  should  not  take  the  undisposed  part  of  the  produce.  The  heir  must  stand 
in  the  place  of  the  residuary  legatees  who  died,  as  to  the  produce  of  the  real 
estate.  He  said,  he  approved  the  distinctions  made  in  behalf  of  the  heir,  and 
decreed  as  before. 


Since  the  case  of  Achroyd  v.  Smitlison,  so  celebrated  for  the  elaborate  argu- 
ment of  Lord  Eldon,  then  Mr.  Scott,  it  has  never  been  doubted,  that,  where  a 
testator  directs  real  estate  to  be  sold,  and  the  produce  of  the  sale  to  be  applied 
for  a  purpose  which  either  wholly  or  partially  fails,  the  undisposed-of  beneficial 
interest  will  result  to  his  heir-at-law,  and  will  not  go  to  his  next  of  kin,  although 
the  land  may  have  been  actually  converted  into  money.  In  Achroyd  v.  Smith- 
son,  it  will  be  observed  that  the  disposition  of  the  money  to  arise  from  the  sale 
of  the  real  estate  was  originally  complete,  but  a  lapse  by  the  death  of  two  of 
the  residuary  legatees  in  the  lifetime  of  the  testator,  caused  the  failure  of  the 
disposition  as  to  their  two  shares,  which,  although  actually  converted  into 
money,  resulted  to  the  heir-at-law  as  undisposed  of  real  estate. 

So  likewise  where  money  impressed  with  the  character  of  realty,  passes  under 
a  general  devise,  although  there  be  a  trust  for  sale,  it  will  operate  merely  as  a 
conversion  for  the  purposes  of  the  will,  and  upon  a  lapse  of  a  share  taking  place 
on  the  death  of  one  of  the  devisees  it  will  result  for  the  benefit  of  [the  heir-at- 
law,  and  not  the  next  of  kin  of  the  testator.  In  Ee  TayIo7-'s  Settlement,  9 
Hare,  596,  604.     See,  also.  Salt  v.  CTiattaway,  3  Beav.  576. 

Upon  the  same  principle,  where  a  partial  disposition  only  is  originally  made 

of  the  money  to  arise  from  the  sale  of  land,  the  portion  undisposed  of  will 

result  to  the  heir-at-law :  JRohinson  v.  Taylor,  2  Bro.  C.  C.  589 ;  Berry  v. 

Usher,  11  Yes.  87 ;  Wilson  v.  Major,  11  *Ves.  205;  Watson  v.  Hayes, 

t   "^^J  5  My.  &  Cr.  125. 

The  same  result  follows  where  money  arising  from  land  directed  to  be  sold 
is  given  over  on  an  event  which  does  not  happen.  Thus,  in  Jessop  v.  Watson, 
1  My.  &  K.  665,  a  testator  directed  a  mixed  fund,  composed  of  the  produce 
of  his  real  and  personal  estate,  to  be  applied  to  certain  specified  purposes,  and 
the  residue  to  be  divided  equally  among  his  children,  or  child,  at  twenty-one, 
if  sons,  and  twenty-one  or  marriage,  if  daughters,  and  if  there  was  no  child 
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who  should  become  entitled  under  the  trusts,  to  such  person  as  he  should  by 
his  codicil  appoint.  The  testator  died  without  having  made  a  codicil,  leaving 
an  only  daughter,  his  heiress-at-law,  who  died  under  twenty-one,  intestate  and 
unmarried.  Sir  J.  Leach,  M.  R.,  held,  that  so  much  of  the  residuary  fund  as 
was  constituted  of  real  estate  descended  to  the  heiress,  and  that  so  much  as 
was  constituted  of  personal  property  went  to  the  next  of  kin.  See,  also,  FitcJi 
V.  Weber,  6  Hare,  145 ;  Roberts  v.  Walker,  1  Russ.  &  My.  752. 

So,  also,  where  land  is  directed  to  be  converted  into  money,  and  the  whole^ 
or  part,  is  given  for  a  purpose  which  fails  on  account  of  illegality,  the  whole 
or  part  which,  on  this  account,  remains  undisposed  of,  results  to  the  heir-at- 
law.  As,  for  instance,  where  money,  to  arise  from  the  sale  of  land,  is  given 
to  a  charity,  and  the  gift  is  void  according  to  the  Statute  of  Mortmain,  (^Attor- 
nei/- General  v.  Lord  Wei/mouth,  Amb.  20 ;  Jones  v.  Mitchell,  1  S.  &  S.  294 . 
Hopkinson  v.  Ellis,  10  Beav.  169,)  or  is  limited  so  that  the  bequest  is  void, 
as  violating  the  rule  against  perpetuities,  {Burley  v.  Evelyn,  16  Sim.  290.) 
So,  where,  as  in  Eyre  v.  Marsden,  2  Kee.  564,  accumulations  are  directed  to 
be  made  out  of  the  income  of  land  to  be  converted  into  money,  for  more  than 
twenty-one  years  from  the  death  of  the  testator,  and  therefore  void  under  the 
Thellusson  Act,  (39  &  40  Geo.  3,  c.  98,)  as  to  the  excess  of  the  accumulation 
over  the  twenty-one  years,  such  void  accumulations  will  result  to  the  heir-at- 
law,  and  not  to  the  next  of  kin.  ^^  It  happens,'^  observes  Lord  Langdale,  M. 
R.,  in  Eyre  v.  Marsden,  ^'  that  there  is  a  failure  of  the  testator's  intent.  The 
income  of  the  money  arising  from  the  sale  of  the  real  estates  cannot  be  allowed 
to  accumulate,  and  applied  as  the  testator  meant.  The  purposes  of  the  will, 
as  far  as  they  can  be  lawfully  carried  into  effect,  do  not  exhaust  the  whole 
beneficial  interest  arising  out  of  the  real  estate,  and  I  think  that  the  heir  is 
entitled  to  the  unexhausted  interest.'^     See  S.  C,  4  My.  &  C.  231. 

The  principle  upon  which  these  cases  proceed  has  been  thus  laid  down  by 
Lord  Eldon  :  "Where,''  says  his  Lordship,  '^a  testator  *means,  with 
regard  to  a  particular  purpose,  to  convert  his  real  estate  into  personal,  L  l 
if  that  purpose  cannot  be  served,  the  Court  will  not  infer  an  intention  to  con- 
vert the  estate  for  any  other  purpose  not  expressed  :"  Mill  v.  Cock,  1  V.  & 
B.  175. 

In  Ackroyd  v.  Smithson,  it  was  argued,  for  the  next  of  kin,  that  the  fact 
of  the  testator  having  mixed  the  real  with  the  personal  estate,  showed  an  inten- 
tion on  his  part  to  convert  the  real  into  personal  estate  out  and  out,  for  all 
intents  and  purposes,  and  not  merely  for  the  purposes  of  the  will.  This  argu- 
ment, however,  was  most  successfully  refuted  by  Lord  Eldon,  who,  admitting 
that  it  was  the  testator's  intention  to  convert  the  real  into  personal  estate,  out 
and  out,  for  the  purposes  of  the  will,  that  is  to  say,  for  the  residuary  legatees, 
contended,  that  it  was  impossible  to  infer  from  such  intention  in  favor  of  the 
residuary  legatees,  a  similar  intention  in  favor  of  the  next  of  kin,  whom  the 
testator  never  had  in  contemplation ;  and  that,  to  argue  from  what  the  testator 
intended  with  respect  to  residuary  legatees,  by  way  of  proving  that  he  intended 
the  same  in  favor  of  the  next  of  kin,  was  to  reason  from  a  case  in  which  inten- 
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tion  was  expressed,  to  prove  a  like  intention  in  a  case  whicli  supposed  the 
absence  of  intention. 

It  was  decided,  also,  in  Jessop  v.  Watson,  1  My.  &  Kee.  667,  upon  the 
authority  of  the  principal  case,  that  the  blending  of  the  proceeds  of  real  with 
personal  estate  for  an  express  purpose  which  fails,  will  not  operate  so  as  to 
convert  the  real  into  personal  estate  for  a  purpose  not  expressed,  viz.,  so  as  to 
give  it  to  the  next  of  kin.  The  case  of  Ogle  v.  Cooke,  cited  in  the  principal 
case,  was  for  a  long  time  considered  an  exception  from  the  general  rule ;  but, 
in  Collins  v.  Wakeman,  2  Ves.  jun.  686,  Lord  Loughborough  observes,  that 
he  had  caused  the  Keg.  Lib.  to  be  searched,  and  it  was  found  that  the  point 
had  been  left  undecided.  Ogle  v.  Cooke,  therefore,  is  no  authority  whatever 
on  this  subject. 

Upon  the  same  principle,  even  an  express  direction  that  the  proceeds  of  the 
sale  of  real  estate  shall  be  deemed  personalty  will  not  prevent  the  operation  of 
the  rule  in  favor  of  the  heir-at-law ',  for  however  absolute  such  direction  for 
conversion  may  be,  it  will  be  construed  to  extend  to  the  purposes  of  the  will 
only.  See  Collins  y.  Wakeman,  2  Yes.  jun.  683;  Countess  of  Bristol  y.  Hun- 
gerford,  2  Yern.  645.  See,  however,  the  report  of  that  case,  Prec.  Oh.  81, 
and  the  note  to  Rogers  v.  Rogers,  3  P.  Wms.  193,  where  it  is  stated,  that  the 
Court  held,  that  the  executors  were  trustees  for  the  next  of  kin  of  the  testator, 
but  they  happened  also  to  be  his  co-heirs.  This  case,  therefore,  can  be  con- 
sidered as  of  no  authority  either  way.  Phillips  v.  Phillips,  1  My.  &  Kee. 
r  *^A^T  ^^^y  ^^J  indeed,  a  *decision  against  the  claims  of  the  heir;  but  it  must 
L  -^  be  considered  as  overruled  by  subsequent  cases.     See  Williams  v.  Wil- 

liams, Holls,  13th  Dec.  1835,  L.  J.,  Part  Y.,  N.  S.  84 ;  Roberts  v.  Walker,  1 
Euss.  &  My.  752 ;  Henchman  v.  The  Attorney- General,  3  My.  &  Kee.  485; 
Amphlett  v.  Parke,  2  Russ.  &  My.  221 ;  Johnson  v.  Woods,  2  Beav.  409  ; 
Shallcross  v.  Wright,  12  Beav.  505 ;  Gordon  v.  Atkinson,  1  De  Gex  &  S. 
478;  Taylor  v.  Taylor,  3  De  Gr.  M.  &  Gr.  190;  Robinson  v.  Governors  of 
The  London  Hospital,  10  Hare,  19. 

And  although  a  direction  that  the  proceeds  of  real  estate  shall  be  deemed 
personalty  be  followed  by  an  express  declaration  that  it  shall  not  lapse  for  the 
benefit  of  the  heir-at-law,  he  will  not  be  excluded  from  what  the  law  in  the 
absence  of  such  declaration  would  give  to  him.  Thus,  in  Fitch  v.  Weber,  6 
Hare,  145,  a  testatrix  devised  and  bequeathed  her  real  and  personal  estate,  in 
trust  as  to  the  real  estate  for  sale  as  soon  after  her  decease  as  conveniently 
could  be,  and  declared  that  the  trustees  should  stand  possessed  of  the  proceeds 
of  the  sale,  as  a  fund  of  personal  and  not  real  estate  }  for  which  purpose  she 
declared  such  proceeds,  or  any  part  thereof,  should  not  in  any  event  lapse  or 
result  for  the  benefit  of  her  heir-at-law  :  and,  after  giving  legacies,  the  testa- 
trix directed  her  trustees  to  pay  and  apply  the  residue  of  her  estate  and  eflfects 
as  she  should,  by  any  codicil  to  that  her  will,  direct  or  appoint.  The  testatrix 
made  no  codicil.  Sir  James  Wigram,  Y.  C,  after  an  elaborate  examination 
of  the  authorities,  held,  that  the  heir-at-law  was  entitled  to  the  proceeds  of  the 
real  estate  undisposed  of  by  the  will.  '^I  feel  myself  called  upon,"  observed 
his  Honor,  ^'  to  follow  the  course  of  decisions,  in  holding  that  the  testatrix 
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has  expressed  an  intention  to  exclude  the  heir  only  for  the  purposes  of  her 
will,  and  that,  if  her  words  express  more,  and  she  has  failed  to  say  who  shall 
take  the  surplus,  the  law  must  dispose  of  it/'  And  see  Flint  v.  Warrerij  14 
Sim.  554;  16  Sim.  124;  Bromley  v.  Wright,  7  Hare,  334,  344;  Johnson  v. 
Johnson,  4  Beav.  318. 

Mr.  Cox,  in  a  note  to  Cruse  v.  Barley,  3  P.  Wms.  22,  which  has  been 
highly  commended  by  many  eminent  equity  judges,  states  his  opinion,  that 
the  several  cases  on  this  subject  seem  to  depend  upon  this  question — tvhether 
the  testator  meant  to  give  to  the  produce  of  the  real  estate  the  quality  of  person- 
alty to  all  intents,  or  only  so  far  as  respected  the  particular  purposes  of  the 
will:  for  that,  unless  the  testator  has  sufficiently  declared  his  intention,  not 
only  that  the  realty  shall  be  converted  into  personalty  for  the  purposes  of  the 
will,  but  further,  that  the  produce  of  the  real  estate  shall  be  taken  as  person- 
alty, whether  such  purposes  take  effect  or  not,  so  much  of  the  *real 
estate,  or  the  produce  thereof,  as  is  not  effectually  disposed  of  by  the  *-  -' 
will  at  the  time  of  the  testator's  death,  (whether  from  the  silence  or  inefficacy 
of  the  will  itself,  or  from  subsequent  lapse,)  will  result  to  the  heir.  In  the 
opinion  of  a  learned  writer,  which  seems  to  be  fully  warranted  by  the  autho- 
rities, this  statement  of  the  doctrine,  although  correct  as  far  as  it  goes,  is  not 
sufficiently  explicit,  and  requires  the  following  explanatory  addition  :  "  But 
that  every  conversion,  however  absolute  in  its  terms,  will  be  deemed  to  be  a 
conversion  for  the  purposes  of  the  will  only,  unless  the  testator  distinctly  indi- 
cates an  intention  that  it  is,  on  the  failure  of  those  purposes,  to  prevail  as  be- 
tween the  persons  on  whom  the  law  casts  the  real  and  personal  property  of  an 
intestate,  namely,  the  heir  and  next  of  kin  :"  1  Jarman  on  Wills,  530,  2d  ed. 

Whether  real  property  directed  to  be  sold  residts  to  the  heir  as  real  or  per- 
sonal estate.'] — This  question  sometimes  arises  between  the  real  and  personal 
representatives  of  the  heir.  The  following  rules  for  deciding  this  question, 
may  be  laid  down  as  the  general  result  of  the  cases. 

First,  where  it  is  necessary  to  sell  the  land  for  the  purposes  of  the  trust, 
and  there  is  only  a  partial  disposition  of  the  produce  of  the  sale,  there  the  sur- 
plus belongs  to  the  heir  as  money,  and  not  as  land,  and  will,  therefore,  go  to 
his  personal  representative,  even  though  the  land  may  not  have  been  sold  dur- 
ing his  lifetime ;  and,  previous  to  the  late  Wills  Act  coming  into  operation,  it 
would  have  passed  by  an  unattested  will  as  personalty.  See  Hewitt  v.  Wright, 
1  Bro.  C.  C.  86;  Wright  v.  Wright,  16  Yes.  188;  Smith  v.  Claxton,  4  Madd. 
484;  Dixon  v.  Dawson,  2  S.  &  S.  327 ;  Jessop  v.  Watson,  1  My.  &  K.  665 ; 
Hatfield  V.  Pryme,  2  Coll.  204. 

Secondly,  where  a  sale  is  unnecessary,  by  reason  of  a  total  failure  of  the 
purposes  for  which  the  conversion  was  directed,  the  heir  will  take  the  estate 
as  realty,  descendible  to  his  heir,  and  devisable  only  by  a  will,  attested  so  as 
to  pass  real  estate  :    Chitty  v.  Parker,  2  Ves.  jun.  271. 

A  sale  unnecessarily  made  by  trustees,  will  not  vary  the  rights  of  the  par- 
ties, as  the  proceeds  will  in  that  case  be  considered  as  the  real  estate  of  the 
heir :  Davenport  v.  Coltman^  12  Sim.  610 ;  and  see  Coohe  v.  Dealey^  22 
Beav.  196. 
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This  doctrine  has  been  very  clearly  illustrated  by  Sir  John  Leach,  M.  R., 
in  Smith  v.  Claxton,  4  Madd.  492.  *'  Where  a  devisor/'  observes  his  Honor, 
*'  directs  his  lands  to  be  sold,  and  the  produce  divided  between  A.  and  B.,  the 
obvious  purpose  of  the  testator  is,  that  there  shall  be  a  sale,  for  the  conveni- 
ence of  division ;  and  A.  and  B.  take  their  several  interests  as  money,  and  not 
^  land.    So,  if  A.  dies  in  the  lifetime  of  the  devisor,  *and  the  heir  stands 

L  -I  in  his  place,  the  purpose  of  the  devisor,  that  there  shall  be  a  sale,  for 
the  convenience  of  division,  still  applies  to  the  case ;  and  the  heir  will  take 
the  share  of  A.  as  A.  would  have  taken  it — as  money,  and  not  land.  But  in 
the  case  put,  let  it  be  supposed  that  A.  and  B.  both  died  in  the  lifetime  of 
the  devisor,  and  the  whole  interest  in  the  land  descends  to  the  heir ;  the  ques- 
tion would  then  be,  whether  the  devisor  can  be  considered  as  having  expressed 
any  purpose  of  sale  applicable  to  that  event,  so  as  to  give  the  interest  of  the 
heir  the  quality  of  money.  The  obvious  purpose  of  the  devisor  being,  that 
there  should  be  a  sale  for  the  convenience  of  division  between  his  divisees, 
that  purpose  could  have  no  application  to  a  case  in  which  the  devisees  wholly 
failed ;  and  the  heir  would,  therefore,  take  the  whole  interest  as  land." 

Money  directed  to  he  laid  out  in  land."] — The  principle  upon  which  Ach- 
Toyd  V.  Smithson  was  decided,  applies  also  to  the  converse  case  of  money 
directed  to  be  laid  out  in  the  purchase  of  real  estate,  devised  to  uses  which 
partially  fail,  as  well  as  those  which  wholly  fail  to  take  effect ;  for  the  undis- 
posed of  interest  in  the  money,  or  the  estate,  if  purchased  with  the  money, 
will  result  for  the  benefit  of  the  next  of  kin  of  the  testator,  and  will  not  go  to 
the  heir-at-law.  The  case  oi  Fletcher  v.  Chapman,  3  Bro.  P.  C,  Toml.  ed.,  1, 
and  a  dictum  of  Lord  Bedesdale's,  in  Tregonwell  v.  Sydenham,  3  Dow,  207, 
seemed  to  lay  down  a  contrary  doctrine.  But  Lord  Cottenham,  while  Master 
of  the  Bolls,  in  the  leading  case  of  Cogan  v.  Stevens,  1  Beav.  482,  n.,  reported 
more  fully  in  the  Appendix  to  Lewin  on  Trustees,  p.  911,  3d  ed.,  after  exam- 
ining all  the  authorities  upon  this  subject,  which  are  somewhat  conflicting, 
put  an  end  to  the  anomaly  which  previously  was  supposed  to  exist  in  the  law 
of  conversion,  by  deciding  in  favor  of  the  claims  of  the  next  of  kin.  In  Cogan 
V.  Stevens,  the  testator  ordered  that  £30,000  should  be  laid  out  immediately 
by  his  executors  in  the  purchase  of  an  estate  or  estates  in  the  county  of  Devon 
or  Cornwall,  the  income  of  which  should  belong  to  his  widow  during  her  life, 
and  after  her  decease  to  certain  persons,  (all  of  whom  died  during  the  life  of 
his  widow,  without  issue,)  in  tail,  with  remainder  to  a  charity.  The  money 
was  not  laid  out,  and  the  gift  to  the  charity  being  void  under  the  Statute  of 
Mortmain,  it  was  held  by  Lord  Cottenham,  that  the  next  of  kin,  and  not  the 
heir-at-law  of  the  testator  was  entitled  to  the  fund.  ^'  The  question,' '  said 
his  Lordship,  *^  is  simply,  whether,  when  a  testator  directs  money  to  be  in- 
vested in  land  for  certain  purposes,  some  of  which  are  lawful  and  take  effect, 
but  others  fail  and  become  void,  the  property  so  given,  after  satisfying  the 
lawful  purposes,  belongs  to  the  next  of  kin,  *or  to  the  heir  of  the  tes- 
L  -•  tator Upon  principle,  and  upon  analogy  to  several  well  esta- 
blished rules  in  equity,  it  would  appear  that  there  is  no  doubt  as  to  the  proper 
solution  of  this  question.     The  only  difficulty  arises  from  some  few  cases,  or 
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dicta  of  the  judges,  which  it  is  impossible  to  reconcile  with  these  principles 
or  these  rules ;  and  some  of  the  cases  proceed  from  authority  so  high,  that,  if 
not  absolutely  binding  on  the  Court,  they  ought  at  least  to  make  it  extremely 
cautious  in  pronouncing  any  judgment  inconsistent  with  them.  If  a  testator 
devises  land  for  purposes  altogether  illegal,  or  which  altogether  fail,  the  heir- 
at-law  takes  it  as  undisposed  of.  If  a  testator  gives  personal  property  for  pur- 
poses altogether  illegal,  or  which  altogether  fail,  the  next  of  kin  takes  it,  as 
in  the  case  of  an  intestacy,  as  undisposed  of.  If  a  testator  devises  lands  for 
purposes  which  are  in  part  illegal,  or  which  partially  fail,  or  which  require 
part  only  of  the  lands  devised,  the  heir  takes  so  much  of  the  land  as  is  undis- 
posed of,  and  which  was  destined  for  the  purpose  which  by  law  cannot,  or  in 
fact  does  not,  take  effect,  and  so  much  as  is  not  required  for  the  purposes  of 
the  will ;  and  this  whether  the  land  be  actually  sold  or  not.  But  here,  it  is 
said,  the  analogy  between  the  cases  of  land  and  money  ceases,  and  that,  if  a 
testator  directs  money  to  be  laid  out  in  the  purchase  of  land  for  purposes  which 
are  partly  illegal,  or  which  partially  fail,  the  next  of  kin  has  no  such  interest 
in  the  money  as  cannot  be  applied  to  the  purposes  of  the  will ;  but,  if  there 
are  purposes  legal  and  feasible  which  require  the  investment,  the  next  of  kin 
are  excluded.  And  why  are  they  to  be  so  excluded  ?  The  proposition  as- 
sumes the  property  in  question,  that  is,  a  portion  of  the  interest  in  the  pro- 
perty, is  not  disposed  of  by  the  will,  and  the  law  gives  to  the  next  of  kin  all 
the  personalty  not  disposed  of.  Is  it  from  any  incapacity  in  the  next  of  kin 
to  take  property  which  exists  in  the  form  of  land  ?  That  cannot  be.  ...  An 
observation  was  made  by  Mr.  Pemberton,  at  the  hearing,  which  removes  much 
of  the  difficulty  which  would  otherwise  have  arisen  from  the  cases,  namely, 
that  no  authority  of  an  earlier  date  than  Ackroyd  v.  Simpson  ought  to  have 
much  weight  with  me.  The  force  of  this  observation  will  be  felt  on  advert- 
ing to  what  Lord  Thurlow  says  in  deciding  that  case.  He  says,  ^  I  used  to 
think,  when  it  was  necessary  for  any  purpose  of  the  testator's  disposition,  to 
convert  the  land  into  money,  that  the  undisposed  land  would  be  person- 
alty.' Now  this  is  precisely  the  argument  used  as  to  the  conversion  of 
money  into  land  by  Mr.  Hodgson ;  and  here  I  cannot  but  observe,  that 
this  subject  of  conversion  has  given  rise  to  two  of  the  ablest  arguments 
ever  addressed  to  any  court — that  by  Lord  Eldon,  on  the  one  side,  in 
^ Ackroyd  y.  Smithsorij  and  that  by  Mr.  Hodgson,  on  the  other,  in  r- ^^ -,-,-, 
the  present  case — an  argument  which  has,  since  it  has  been  delivered,  ■-  J 

been  frequently  mentioned  at  the  bar  in  terms  of  the  highest  praise,  and  in 
which  I  gladly  avail  myself  of  this  opportunity  to  express  my  entire  concur- 
rence. In  that  argument  it  was  necessarily  admitted,  if  all  the  purposes  of  a 
devise  [qu.  bequest  of  money  to  be  converted  into  land]  failed,  the  whole  be- 
longs to  the  heir-at-law,  [qu.  next  of  kin.]  But  it  was  contended,  that  if  the 
purposes  are  to  be  in  part  executed,  and  so  that  the  right  to  have  such  an 
investment  of  money  in  land  effectually  existed  in  any  one,  to  answer  such 
partial  purpose,  that  the  land  so  purchased,  after  answering  such  partial  pur- 
pose, belongs  to  the  heir.  So  thought  Lord  Thurlow,  as  to  lands  directed  to 
be  sold,  before  the  argument  in  Ackroyd  v.   Smithson.     No  wonder,  then, 
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that  there  should  be  found,  before  that  time,  traces  of  authority  in  favor  of  the 
heir's  claim  to  money,  as  there  was  of  the  next  of  kin's  claim  to  land ;  but  the 
exclusion  of  the  latter  is  now  too  well  settled  to  be  disputed,  and  the  argument  for 
the  heir  rests  on  a  supposed  dififeronce  between  the  two.  But  no  such  difference 
was  supposed  to  exist  before  Ackrojjd  v.  Smithson :  why  then  should  it  exist 
now  ?  If  there  be  any  substantial  difference  in  principle  let  it  prevail,  but  if  in 
principle  there  be  no  distinction,  is  not  the  decision  ofAckroi/d  v.  JSmithson,  and 
the  subsequent  cases,  of  higher  authority  than  any  decision  which  may  have  taken 
place  before  the  principle  was  so  thoroughly  discussed  and  established  as  it 
was  in  that  case  ?  In  deciding  in  favor  of  the  next  of  kin,  I  am  following  the 
principle  of  Achroyd  v.  Smithson,  and  maintaining  that  uniformity  of  deci- 
sion as  to  the  conversion  of  land  into  money,  and  of  money  into  land,  which 
was  supposed  to  exist  before  that  time The  result  of  the  whole  au- 
thorities seems  to  be,  that,  before  Ackroyd  v.  SmitTisoTij  no  distinction  was 
recognized  between  the  doctrine  as  applicable  to  a  conversion  of  money  into 
land,  or  land  into  money ;  that,  as  to  both,  an  opinion  prevailed,  that  when  a 
conversion  was  necessary,  and  part  of  the  object  failed,  the  unappropriated  pro- 
ceeds belonged  to  that  representative  on  whom  the  law  cast  that  description  of 
property  in  which  such  proceeds  were  found  to  exist.  This,  as  to  land  con- 
verted into  money,  was  corrected  in  Ackroyd  v.  Smithson ;  but  no  case  has 
occurred  in  which  the  point  has  been  argued  and  determined  as  to  money 
converted  into  land.  I  say  argued  and  determined,  because,  if  determined  in 
Leslie  v.  The  Duke  of  Devonshire,  2  Bro.  C.  C  187,  and  Fletcher  v.  Chap- 
man, 3  Bro.  P.  C,  Toml.  ed.,  I,  it  certainly  was  not  argued;  but  there  are 
undoubtedly  dicta  of  very  eminent  judges,  since  that  time,  *which 
L  ''J  seem  to  show  an  impression  on  their  mind,  that  the  principle  of  Ack- 
royd V.  Smithson,  was  not  to  be  applied  to  a  conversion  of  money  into  land. 
Those  learned  judges  had  not  the  benefit,  which  I  have  had,  of  hearing  the 
point  fully  and  most  ably  argued;  and  having,  after  the  fullest  consideration, 
come  to  the  conclusion  that  that  principle  does  apply  to  the  present  case ;  and, 
as  I  am  not  bound  by  any  of  the  authorities  to  maintain  a  distinction  which 
was  not  originally  supposed  to  exist,  and  which  cannot  be  maintained  in  rea- 
son, and  which,  therefore,  if  maintained,  would  be  a  reproach  to  the  law  as  it 
stands,  I  feel  myself  fully  justified  in  preserving  the  uniformity  of  the  rule, 
as  applicable  to  the  two  cases,  by  deciding  against  the  claim  of  the  plaintiff; 
and  I  may  be  allowed  to  express  some  satisfaction  in  finding  I  am  not  com- 
pelled by  authority  to  hold  that  any  heir  should  take,  as  such,  what  had  no 
inheritable  quality,  but  was  pure  personal  estate,  at  the  time  of  the  ancestor's 
death,  or  that,  as  devisee,  he  should  take  that  which  was  never  destined  for 
him,  but  was  in  most  unquestionable  terms  given  to  another." 

The  principles  laid  down  in  Cogan  v.  Stevens,  have  been  acted  upon  by 
Lord  Langdale,  M.  R.,  in  the  case  of  Hereford  v.  Ravenhill,  1  Beav.  481. 
There  a  testator  gave  his  ready  money,  and  money  which  should  be  due  and 
owing  to  him,  save  as  therein  mentioned,  to  trustees,  in  trust,  "as  soon  after  his 
decease  as  a  convenient  purchase  could  be  found,"  to  invest  it  in  the  purchase 
of  real  estate,  and  to  settle  the  same  to  the  use  of  his  wife  for  life,  and  after 
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her  decease  to  the  use  of  certain  persons  (who  died  during  his  life,)  in  fee,  and, 
in  the  meantime,  to  lay  the  same  out  in  the  funds,  and  pay  the  dividends  to 
the  person  to  whom  the  rents  of  the  premises  to  be  purchased  would  for  the 
time  being  belong;  and  the  testator  gave  and  bequeathed  the  residue  of  his 
goods,  chattels,  and  personal  estate  to  his  wife  absolutely.  The  widow  having 
died,  and- the  ultimate  limitations  to  the  remaindermen  having  failed  by  their 
deaths  in  the  testator's  lifetime,  the  question  was,  to  whom  the  fund  which 
then  remained  uninvested  belonged.  An  objection  was  taken  by  the  trustees, 
that  the  heir-at-law  of  the  testator,  who  might  be  entitled  to  the  fund  as  im- 
pressed with  the  nature  of  realty,  was  not  before  the  court.  Lord  Langdale, 
M.  R.,  upon  the  authority  of  Cogan  v.  Stevens,  was  of  opinion  that  the  heir- 
at-law  was  not  a  necessary  party ;  because  that  case  decided,  that  where  a  tes- 
tator directed  his  personal  estate  to  be  converted  into  real  estate  for  several 
purposes,  some  of  which  failed,  his  heir  was  not,  after  satisfying  the  purposes 
which  could  take  effect,  entitled  to  the  personalty  as  being  impressed  with  the 
character  of  real  estate. 

^Distinction  between  a  charge  upon,  and  an  exception  from,  a  de- 
vise.l — It  may  not,  perhaps,  be  out  of  place  here,  to  notice  the  distinc-  L  J 

tion  that  has  been  taken  between  the  cases  where  property  is  devised,  charged 
with  the  payment  of  a  sum  of  money,  and  those  cases  where  there  is  an  excep- 
tion from  the  devise.  If  the  original  destination  of  such  sums  has  failed,  by 
lapse  or  otherwise,  the  question  then  arises  whether  such  sums  result  to  the 
heir-at-law  of  the  testator,  or  sink  into  the  land  for  the  benefit  of  the  devisee. 

It  has  been  laid  down  by  Sir  John  Leach,  M.  R.,  that  ''If  a  devise  to  a 
particular  person  or  for  a  particular  purpose,  be  intended  by  the  testator  to  be 
an  exception  from  the  gift  to  the  residuary  devisee,  the  heir  takes  the  benefit 
of  the  failure ;  but  if  it  be  intended  to  be  a  charge  only  upon  the  estate  de- 
vised, and  not  an  exception  from  the  gift,  the  devisee  will  be  entitled  to  the 
benefit  of  the  failure  :"  Coohe  v.  The  Stationers'  Company,  3  My.  &  K.  264. 

Thus,  where  land  is  devised  charged  with  a  sum  of  money  which  is  given 
upon  a  contingency  which  does  not  happen,  the  heir  will  not  be  entitled  to 
such  sum  by  way  of  resulting  trust,  but  it  will  sink  into  the  land  for  the  bene- 
fit of  the  devisee.  For  instance,  where  land  is  devised  to  A.  charged  with  a 
legacy  to  B.,  provided  B.  attain  the  age  of  twenty-one.  Lord  Eldon,  C,  has 
observed,  ''  There  the  devise  is  absolute  as  to  A.  unless  B.  attains  the  age  of 
twenty-one;  if  he  does,  then  he  is  to  have  the  legacy;  but  his  attaining 
twenty-one  is  a  condition  upon  which  alone  he  is  to  have  it.  And  if  he  does 
not  attain  that  age,  then  the  will  is  to  be  read  as  if  no  such  legacy  had  been 
given,  and  the  heir-at-law  does  not  come  in,  bec^^use  the  whole  is  absolutely 
given  to  the  devisee."  Tregonwell  v.  Sydenham,  3  Dow,  210 ;  but  see  and 
consider  Attorney -Generals.  Milner,  3  Atk.  112;  Croft  v.  Slee,  4  Ves.  60. 
So  in  Cooke  v.  The  Stationers'  Company,  3  My.  &  K.  266,  the  testator  gave 
and  devised  to  his  executors  all  his  freehold  and  household  estates  in  trust, 
that  by  sale  of  his  personal  property,  and  of  so  much  of  his  real  estates  as 
might  be  necessary,  they  should  raise  a  sufficient  sum  to  purchase  £10,700  in 
the  £3  per  cent.  Consols,  and  he  directed  this  sum  of  stock  to  be  apportioned 
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between  certain  legatees,  and,  among  other  objects  of  his  bounty,  to  charities, 
and  he  then  gave  to  his  wife  the  rest  and  residue  of  his  estate  and  effects  of 
whatever  kind,  on  condition  that  all  the  legacies  were  paid.  The  charitable 
legacies  failing  so  far  as  they  affected  the  real  estate,  it  was  held  by  Sir  John 
Leach,  M.  E.,  that  as  the  charitable  legacies  were  to  be  considered  not  as  an 
exception  from  the  gift  to  the  testator's  wife,  but  as  a  charge  upon  that  gift, 
the  wife  was  entitled  to  the  benefit  of  the  failure  of  the  charitable  legacies. 

*In  Re  Cooper's  Trusts,  4  De  G.  Mac.  &  G.  757,  a  freehold  estate 

[*7141 
-'  was  devised  to  trustees  and  their  heirs,  upon  trust  within  one  year 

after  the  testator's  decease,  "  to  raise,  by  sale  or  otherwise,'^  the  sum  of  £2000, 
and  to  permit  his  son  to  enjoy  the  estate  ^^  after  raising  as  aforesaid^'  for  his 
life,  with  remainders  over.  Half  of  the  £2000  was  given  for  the  benefit  of  a 
daughter  of  the  testator  for  life,  and  after  her  death  to  her  children.  The 
daughter  died  without  having  had  any  children.  It  was  held  by  the  Lords 
Justices  of  the  Court  of  Appeal,  duhitante  Turner,  L.  J.,  affirming  the  deci- 
sion of  Sir  W.  Page  Wood,  Y.  C,  (23  L.  J.  (Ch.)  29,  n. ;  1  W.  R.  281,) 
that  the  £2000  was  a  charge  upon  the  devised  estate,  and  not  an  exception 
out  of  the  devise,  and  therefore,  as  to  the  £1000  given  to  the  daughter  and 
her  children,  upon  her  death  sunk  for  the  benefit  of  the  devisee.  "  The  law,^' 
said  Lord  Justice  Knight  Bruce,  ^^  is  settled  agreeably  to  reason  and  good 
sense,  that  where  landed  property  is  given  by  will  to  one  set  of  persons,  or 
according  to  one  set  of  limitations,  but  is  subjected  by  the  will  to  a  pecuniary 
charge  in  favor  of  other  interests^  and  those  other  interests,  given  by  the  will, 
do  not  exhaust  the  entire  property  in  the  money,  the  change,  so  far  as  it  is 
not  given  away,  sinks  for  the  benefit  of  those  to  whom  the  real  estate  is  devised, 
subject  to  the  charge.  That,  I  apprehend,  no  one  will  dispute.  But  it  has 
been  said  that  this  is  not  such  a  case,  because,  in  the  first  place,  the  real  estate 
in  question  is  given  to  trustees,  in  trust  within  a  twelvemonth  to  raise,  by 
sale  or  otherwise,  £2000.  A  charge  not  directed  to  be  paid  out  of  income 
cannot  well  be  raised  but  '  by  sale  or  otherwise,'  and  these  words  mean  no 
more  than  the  law  would  attribute  to  a  direction  to  raise  the  money  by  sale  or 
mortgage,  or  to  raise  it  simply.  But  reliance  is  placed  upon  the  words  '  after 
raising :'  it  was  said  that  they  mean  something  more  than  the  expression  ^sub- 
ject to.'  It  is  plain,  however,  in  reason  and  principle,  as  well  as  authority, 
that  the  expression  means  no  more  than  a  gift  of  the  estate  subject  to  the 
charge.  The  testator  gives  this  real  estate  in  effect,  subject  to  a  charge  of 
£2000,  half  of  which  is  given  for  a  purpose  that  has  exhausted  that  half,  and 
the  other  half  for  the  benefit  of  a  lady  for  life,  and  afterwards  of  her  children. 
That  lady  is  dead,  and  has  never  had  a  child.  It  is  therefore  plain  that  the 
devisee  of  the  estate  subject  to  the  charge,  is  entitled  to  the  benefit  of  the 
moiety  of  the  £2000,  the  particular  interest  created  by  the  will  in  that  moiety 
having  ended.''  See  also  Jackson  v.  Hurloch,  Amb.  487;  2  Eden,  263; 
Baker  v.  Hall,  12  Ves.  497 ;  Ridgway  v.  Woodhouse,  7  Beav.  437 ;  Noel  v. 
Lord  Henley,  7  Price,  241;  Dan.  211,  322;  SutcUffe  v.  Cole,  3  Drew.  135. 
r*7151  *Where  a  testator  carves  a  chattel  interest  out  of  his  real  estate, 
and  makes  it  the  subject  of  limitations  which  fail,  it  will  result  to  his 


ACKROYD     V.     SMITHSON.  827 

heir,  but  with  the  character  which  the  testator  has  impressed  upon  it,  viz., 
that  of  personal  estate.  Thus  in  Burley  v.  Evelyn^  16  Sim.  290,  where  a  tes- 
tator devised  lands  to  trustees  upon  trust  to  sell,  and  retain  £5000  out  of  the 
proceeds  of  the  sale,  and  to  stand  possessed  of  that  sum  in  trust  for  A.  for  life, 
and  after  his  decease  upon  certain  limitations  which  were  void  for  remoteness, 
and  he  gave  his  personal  estate,  after  payment  of  certain  legacies,  and  the  re- 
sidue of  the  money  to  arise  hy  the  sale  of  his  real  estateSj  after  making  good  the 
legacy  of  £5000,  to  B.  A.  died  without  having  married,  and  the  testator's 
heir  also  died.  It  was  held,  by  Sir  L.  Shadwell,  V.  C,  that  the  personal  re- 
presentative of  the  heir  was  entitled  to  the  £5000. 

Where  a  testator  charges  a  sum  of  money  upon  a  devised  estate,  and  in  con- 
sequence of  the  failure  of  the  objects  for  which  it  was  given  the  sum  sinks  for 
the  benefit  of  the  devisees,  they  will  take  it  as  real  estate.  Thus  in  Re 
Cooper's  Trust,  4  De  Gr.  Mac.  &  G.  757,  a  testator  devised  a  freehold  estate, 
in  such  terms  as  made  a  sum  of  £2000  a  charge^  as  distinguished  from  an 
exception,  from  the  devise  he  afterwards  made,  and  he  devised  the  estate  to 
his  son  Philip  for  life,  with  remainder  in  the  events  which  happened  to  his 
sons  Simeon  and  Thomas,  as  tenants  in  common  in  fee.  The  trusts  declared 
of  one  half  of  the  £2000  were  for  a  daughter  of  the  testator  for  her  life,  and, 
after  her  death,  for  her  children.  Simeon  and  Thomas  died  in  the  life  of 
Philip,  who  kept  down  the  interest  of  the  sum  of  £2000.  After  the  death  of 
Philip  the  trustees  raised  the  £2000,  and  subsequently  the  testator's  daughter 
died  without  ever  having  had  a  child.  It  was  held  by  the  Court  of  Appeal 
in  Chancery,  affirming  the  decision  of  Sir  W.  Page  Wood,  V.  C,  (reported  23 
L.  J.  N.  S.  (Ch.)  29,  n. ;  1  W.  R.  2S1,)  that  the  £1000  formed  part  of  the 
real  estate  of  Simeon  and  Thomas  at  their  decease.  "  This  point,"  observed 
Lord  Justice  Knight  Bruce,  "  was  raised, — it  was  said  that  as  this  sum  might 
have  been,  and,  as  it  was  contended,  ought  to  have  been,  raised  in  the  life- 
time of  the  devisees,  Simeon  and  Thomas,  it  is  to  have  been  taken  as  having 
been  so  raised,  and  is  therefore  personalty  in  the  devisees.  Now,  perhaps,  a 
sufficient  answer  is  afforded  to  this  suggestion  by  the  circumstance  that,  in 
point  of  fact,  no  sale  or  conversion  did  take  place  till  after  the  deaths  of  the 
devisees,  Simeon  and  Thomas,  as  to  whom  alone  it  is  material  to  consider  the 
question.  But,  although  it  is  probable  that  this  part  of  the  case  might  be  so 
disposed  of,  I  am  inclined  to  put  it  on  much  more  general  *ground.  r-  ^yi  (ii 
I  am  of  opinion,  making  the  supposition  most  beneficial  to  the  appel- 
lants,— that  is,  supposing  the  money  to  have  been  raised  by  means  of  a  sale 
during  the  lives  of  Philip  and  Simeon  and  Thomas, — that  it  was  the  right  of 
any  person  interested  in  the  estate  (the  title  of  the  testator's  daughter  being 
removed  out  of  the  way,)  to  have  it  re-invested  in  real  estate,  to  give  it  the 
actual  character  as  well  as  the  assumed  character  of  realty.  Therefore,  if  the 
daughter  had  died,  leaving  Philip,  leaving  Simeon,  and  leaving  Thomas  sur- 
viving, it  would  have  become  the  right  of  Philip  to  insist  (if  he  had  chosen) 
that  this  money  should  be  invested  in  real  estate,  which  character  had  only 
been  taken  from  it  at  the  outset  for  a  purpose  that  had  partially  failed  of  effect 
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or  ended.     In  every  possible  view  of  the  case,  it  appears  that  this  must  be 
treated  as  part  of  the  devised  real  estate/' 

When  a  residuary  devise  or  bequest  comprehends  propert)/  which  would 
otherwise  have  resulted  to  the  heir  or  next  of  hin^ — In  the  cases  we  have 
before  considered,  the  competition  has  been  between  the  heir-at-law  and  the 
next  of  kin,  where  there  has  been  a  resulting  trust  for  one  of  them ;  but  whatever 
may  result  to  either  the  heir-at-law  or  next  of  kin,  may,  by  appropriate  words, 
be  given  to  others ;  for  instance,  if  in  the  principal  case  the  testator  had 
directed  that  if  any  of  the  legacies  should  fail,  by  reason  of  lapse  or  otherwise, 
the  same  should  be  paid  to  a  particular  person,  it  is  clear  that  he  would  be 
entitled  to  such  of  the  legacies  as  failed  by  lapse  or  otherwise.  Difficulties 
however  have  often  arisen  in  determining,  between  the  conflicting  claims  of 
the  heir-at-law  and  the  residuary  legatee  or  devisee,  whether  that  which  has 
wholly  or  partially  failed  to  take  effect  in  favor  of  those  for  whom  it  was  ori- 
ginally destined,  was  intended  by  the  testator  to  be  comprised  in  such  an 
event,  in  a  residuary  bequest  or  devise. 

First,  with  regard  to  that  class  of  cases  in  which  the  competition  has  been 
between  the  heir-at-law  and  the  residuary  legatee;  viz.,  when  the  question 
arises — whether  the  direction  to  convert  realty  into  personalty  is  not  so  abso- 
lute as  to  pass  the  realty  directed  to  be  converted  under  a  general  residuary 
bequest  of  personalty.  It  seems,  however,  clear,  upon  the  principles  laid  down 
in  the  cases  before  examined,  that  a  mere  direction  to  sell  land  for  a  particular 
purpose  is  not  considered  such  an  indication  of  a  testator's  intention  to  convert 
real  into  personal  property  to  all  intents,  so  that  the  undisposed-of  proceeds 
should  pass  under  a  residuary  bequest  of  personalty.  Thus,  in  Maugham  v. 
Mason,  1  V.  &  B.  410,  a  testator  devised  freehold  chambers  to  trustees  and 
P  ^--j  Hr-,  their  heirs,  upon  trust  *to  sell,  and  to  apply  the  money  arising  by 
such  sale  towards  payment  of  legacies,  and  the  rents,  until  sold,  to  be 
applied  to  the  same  uses ;  and,  after  giving  some  pecuniary  and  specific  lega- 
cies, as  to  the  rest,  residue,  and  remainder  of  his  personal  estate,  after  pay- 
ment of  his  debts,  legacies,  and  funeral  expenses,  he  bequeathed  the  same  to 
his  trustees,  their  executors,  administrators,  and  assigns,  upon  trust  to  convert 
all  the  said  residue  into  ready  money,  and  to  lay  out  the  same  in  the  purchase 
of  freehold  property,  to  be  settled  as  therein  mentioned.  The  executors  paid 
all  the  debts,  funeral  expenses,  and  legacies,  out  of  the  personal  estate,  not 
making  sale  of  the  real  estate.  Sir  W.  Grrant,  M.  R.,  held,  that  the  real 
estate,  after  payment  of  legacies,  which  were  a  primary  charge  upon  the  per- 
sonalty, resulted  to  the  heir-at-law,  and  did  not  pass  under  the  residuary 
bequest.  ^'  The  observation,"  said  his  Honor,  ^'  is  perhaps  minute,  that  the 
money,  produced  by  the  sale  of  the  real  estate,  could  not  with  propriety  be  spoken 
of  as  personal  property  to  be  converted  into  money ;  at  most,  however,  this  is  a 
general  bequest  of  the  residue  of  his  personal  estate;  and  the  question  is,  what  was 
meant  to  be  included  under  that  description.  Properly  speaking,  nothing  is  the 
personal  estate  of  a  testator  that  was  not  so  at  his  death.  He  may  certainly  so  ex- 
press himself  as  to  show  that  something  else  was  intended ;  but  where  there  is 
nothing  but  a  direction  to  sell  land,  with  application  of  the  money  to  a  parti- 
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cular  purpose,  and  a  subsequent  bequest  of  the  rest  and  residue  of  tbe  personal 
estate,  I  know  of  no  case  in  which  it  has  been  held,  that  the  surplus,  after  the 
particular  purpose  is  answered,  forms  part  of  the  personal  estate,  so  as  to  pass 
by  the  residuary  bequest.  The  mere  disposition  of  the  residue  of  personal 
estate  can  never  solve  the  question,  what  is  personal  estate.  The  clause  may 
be  so  conceived  as  to  show  the  sense  in  which  those  words  are  used ;  but  here 
is  nothing  more  than  those  words,  unaccompanied  with  anything  explanatory 
of  the  sense  in  which  they  were  used."  See,  also,  Wilson  v.  Major,  11  Yes. 
205  ;  Berry  v.  Usher,  11  Yes.  87  ;  Gihhs  v.  Rumsey,  2  Y.  &  B.  294 ;  KelUt  r. 
Kellet,  3  Dow,  248 ;  Dixon  v.  Dawson,  2  S.  &  S.  327 ;  Collis  v.  Robins,  1 
De  a.  &  Sm.  131. 

Where,  however,  a  testator  expressly  declares,  that  the  money  arising  from 
the  sale  of  real  estate  shall  be  considered  as  part  of  the  personalty,  it  will  pass 
under  a  general  bequest  of  personalty  in  the  same  will :  Kidney  v.  Coussmaker, 
1  Yes.  jun.  436 ;  Collins  v.  Wakeman,  2  Yes.  jun.  683 ;  Robinson  v.  The 
Governors  of  the  London  Hospital,  10  Hare,  19,  27. 

So,  also,  the  intention  that  the  proceeds  of  the  sale  of  real  estate  should  pass 
under  a  residuary  bequest  of  personal  estate,  may  be  ^inferred  from  r^Yio-i 
expressions  in  the  will  irresistibly  leading  to  such  a  conclusion  ;  and 
the  blending  of  the  real  with  the  personal  estate  has  been  considered  as  fur- 
nishing an  indication  of  such  intention  :  Byam  v.  Munton,  1  Russ.  &  My. 
503;  MallabarY.  Mallabar,  Cas.  temp.  Talb.  78 ;  Kellet  y.  Kellet,  3  Dow, 
248 ;  Brown  v.  Bigg,  7  Yes.  280  ;  Griffiths  v.  Pruen,  11  Sim.  202 ;  Bromley  v. 
Wright,  7  Hare,  334. 

The  next  class  of  cases  to  be  examined,  is  that  in  which  the  competition 
lies  between  the  heir-at-law  and  the  residuary  devisee.  And  here  it  must  be 
remembered,  that  although  it  has  always  been  held  that  a  will  as  to  personalty 
speaks,  at  the  time  of  the  death  of  the  testator,  and  the  residuary  legatee  there- 
fore takes  not  only  what  is  undisposed  of  by  the  expressions  of  the  will,  but 
that  which  becomes  undisposed  of  at  the  death,  by  disappointment  of  the  inten- 
tions of  the  will ;  yet,  previous  to  1  Yict.  c.  26,  it  was  otherwise  as  to  the  resi- 
duary devisee  of  real  estate,  or  of  the  price  of  real  estate.  As  to  him,  the  will 
spoke  only  at  the  time  of  making  it,  and  he  could  take  nothing  but  what  was  at 
that  time  intended  for  him. 

Thus,  in  a  case  previous  to  the  Wills  Act,  where  a  sum  was  expressly  ex- 
cepted out  of  the  produce  of  real  estate  devised  to  be  sold,  and  was  not  dis- 
posed of,  it  is  clear  that  it  belonged  to  the  heir-at-law,  and  not  to  the  resi- 
duary devisee ;  see  Collins  v.   Wakeman,  2  Yes.  jun.  683. 

Upon  the  same  principle,  under  the  old  law  (although  the  authorities  are 
somewhat  conflicting)  the  better  opinion  seems  to  be,  that  where  part  of  the 
produce  arising  from  land  devised  to  be  sold,  is  directed  to  be  applied  to  pur- 
poses which  fail,  either  by  lapse  or  on  account  of  illegality,  the  heirat-law,  and 
not  the  residuary  devisee  of  the  produce,  will  be  entitled  to  the  benefit  of  the 
failure.  Thus,  in  Jones  v.  Mitchell,  1  S.  &  S.  290,  the  testatrix  by  will  gave 
£800  out  of  the  money  to  be  produced  by  the  sale  of  her  real  estates,  to  trus- 
tees, for  the  benefit  of  certain  charitable  institutions  j  and  she  gave  the  resi- 
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due  of  the  money  to  J.  R.  The  gift  of  the  £800  being  void,  Sir  J.  Leach^ 
V.  C,  held,  that  the  heir  of  the  testatrix,  and  not  J.  R.,  was  entitled  to  it. 
"  The  devisor,''  said  his  Honor,  "  at  the  time  of  making  the  will,  intended 
that  the  residuary  devisee  of  the  price  of  the  land  should  take  such  residue, 
subject  to  the  deduction  of  the  £800,  and  not  the  £800,  which  is  therefore 
undisposed  of,  and  results  to  the  heir/'  See,  also,  Hutcheson  v.  Hammond^ 
3  Bro.  C.  C.  128  ;  Collins  v.  Waheman,  2  Ves.  jun.  683 ;  Gihhs  v.  Rumsai/j 
2  V.  &  B.  294  ',  sed  vide  contra.  Page  v.  Leapingwcll^  18  Yes.  463 ;  Noel  v. 
Lord  Henley,  7  Price,  240 ;  S.  C,  1  Dan.  211,  322. 

r*71Ql  ^^®  ^^Gt,  however,  of  the  testator  *having  blended  the  produce  of 
'-  his  real  with  his  personal  estate,  has  in  many  cases  been  considered  a 

sufficient  reason  to  exclude  the  heir,  in  favor  of  the  residuary  legatee,  of  the 
produce  of  the  real  and  personal  estate,  by  applying  to  the  mixed  fund  the 
rule  applicable  to  personalty,  such  rule  being,  even  under  the  old  law,  as  laid 
down  by  Sir  John  Leach,  in  Jones  v.  3Iitchell,  1  S.  &  S.  290,  that  the  resi- 
duary legatee  of  personalty  takes  what  is  not  effectually  disposed  of.  See 
DurourY.  Motteux,  1  Ves.  320;  1  S.  &  S.  292,  n. ;  the  dictum  of  Lord 
Thurlow  in  Hutcheson  v.  Hammond,  3  Bro.  C.  C.  148  ;  Kennel  v.  Ahhot,  4 
Ves.  802 ;  AmpMett  v.  Parhe,  1  Sim.  275 ;  4  Buss.  75,  per  Sir  John  Leach  ; 
Green  Y.  Jackson,  5  Buss.  35;  S.  C,  2  Buss.  &  My.  238;  Coohe  v.  The 
Stationers^  Company,  3  My.  &  K.  262. 

The  cases,  however,  of  Collins  v.  Walceman,  2  Ves.  jun.  683 ;  Gihhs  v. 
Rumsey,  2  V.  &  B.  294,  and  Amphlett  v.  Parke,  2  Buss.  &  My.  221,  (over- 
ruling the  decision  of  Sir  John  Leach  in  that  case,)  decide  that,  although  real 
and  personal  estate  are  blended  together,  a  residuary  devise  or  bequest  of  the 
proceeds  to  arise  from  the  sale  of  the  real  and  personal  estate,  will  not  carry 
to  the  residuary  devisee  or  legatee  of  such  proceeds,  lapsed  or  void  legacies, 
arising  from  the  sale  of  the  real  estate,  for  such  lapsed  or  void  legacies, 
so  far  as  they  arise  from  the  sale  of  the  real  estate,  will  result  to  the  heir-at- 
law.  In  the  case  of  Amphlett  v.  Parke,  2  Buss.  &  My.  221,  a  leading  autho- 
rity upon  this  subject,  a  testatrix  gave  her  real  estates  upon  trust  to  be  sold, 
and  directed  the  moneys  to  arise  from  such  sale,  to  be  considered  and  taken  as 
part  of  her  personal  estate ;  she  then  directed,  that,  out  of  the  moneys  to  arise 
from  such  sale,  and  out  of  all  other  her  personal  estate,  certain  pecuniary  lega- 
cies should  be  paid ;  and  bequeathed  all  the  residue  of  her  personal  estate,  and 
of  the  moneys  arising  from  the  sale  of  her  real  estates,  upon  trust  for  two  per- 
sons, and  their  children.  Some  of  the  pecuniary  legatees  having  died  in  the 
testatrix's  lifetime,  it  was  held  by  Lord  Brougham,  (reversing  the  decision  of 
Sir  John  Leach,)  that  the  conversion  of  the  real  estate  into  personal,  directed 
by  the  will,  was  not  absolute,  but  partial  only,  for  the  purpose  of  making  good 
the  pecuniary  legacies,  and  that  such  of  those  legacies  as  had  lapsed,  in  so  far 
as  they  were  payable  out  of  the  produce  of  real  estate,  had  lapsed  for  the  benefit 
of  the  heir-at-law.  Lord  Brougham,  in  his  learned  judgment  in  this  case, 
thus  ably  sums  up  the  doctrine  applicable  to  this  class  of  cases  :  *^  The  rule," 
observes  his  Lordship,  "  which  I  have  stated  to  be  extracted  from  all  the  cases, 
is  that  you  must  clearly  prove  that  the  heir-at-law  is  excluded ;  that  the  words 
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prevent  the  possibility  of  considering  anything  to  be  left  *as  a  result- 
ing trust  for  .him  ;  and  that  the  burthen  of  such  proof  lies  upon  those  L  -^ 
who  claim  in  opposition  to  him.  It  is  not  at  all  inconsistent  with  that  rule, 
but  rather  flows  from  it,  and  I  agree  in  holding,  that  a  testator  may  provide, 
not  only  that  the  undisposed  residue,  which  is  strictly  personal,  shall  go  to  the 
residuary-  legatee,  but  that  all  lapsed  legacies,  of  whatever  nature,  shall  also  go 
to  him ;  and  that,  if  it  is  clear,  therefore,  from  express  words,  that  he  gave 
him  the  lapsed  legacies  that  were  to  be  raised  by  the  sale  of  real  property,  and 
failed  in  consequence  of  lapse,  mortmain,  or  any  other  cause ; — if,  he  says,  for 
instance,  ^  I  give  all  the  lapsed  legacies  as  parcel  of  my  residue,  to  the  residu- 
ary legatee,'  cadit  quaestio  there  is  no  doubt  he  may ;  and  if  he  can  do  it  by 
express  words,  he  can  do  it  by  plain  and  obvious  intention,  to  be  gathered 
from  the  whole  instrument.  If  you  once  arrive  at  the  conclusion,  that  the 
testator  has  displaced  the  heir,  then,  of  course,  the  lapsed  fund  falls  into  the 
residue  by  express  intention."  See,  also.  Salt  v.  Chattawai/,  3  Beav.  576 ) 
Taylor  v.  Taylor,  3  De  G.,  Mac.  &  G.  190. 

As  to  wills  coming  within  the  operation  of  the  new  Wills  Act,  1  Yict.  c. 
26,  it  must  be  remembered  that  the  25th  section  enacts,  "  that  unless  a  con- 
trary intention  shall  appear  by  the  will,  such  real  estate,  or  interest  therein,  as 
shall  be  comprised,  or  intended  to  be  comprised,  in  any  devise  in  such  will  con- 
tained, which  shall  fail,  or  be  void,  by  reason  of  the  death  of  the  devisee  in- 
the  lifetime  of  the  testator,  or  by  reason  of  such  devise  being  contrary  to  law, 
or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the  residuary 
devise,  (if  any,)  contained  in  such  will."  See  Carter  v.  Haswelly  3  Jur.  N. 
S.  788. 


The  conversion  of  property,  from 
one  species  to  another,  by  the  will  of 
a  testator,  takes  place,  only /or  the  pur- 
poses of  the  will ;  and  so  far  as  those 
purposes  do  not  extend,  or,  in  so  far 
as  any  of  them  do  not  take  effect  in 
fact  or  in  law,  the  property  is  consi- 
dered as  remaining  in  its  former  con- 
dition, as  it  was  in  the  hands  of  the 
testator,  and  passes  accordingly.  See 
Smith  V.  i/'  Crary,  3  Iredell's  Equi- 
ty, 204,  208  ;  The  Commonwealth  v. 
Martinis  Executors  and  Devisees,  5 
Munford,  117,  121 ;  Morrow  v.  Bre- 
nizer,  2  Rawle,  185, 189  ]  Slocum  v. 
Slocum,  4  Edwards,  Ch.  613. 

Land  directed  to  he  converted  into 
money. "] — If  land  is  devised  to  trus- 


tees to  sell  for  the  payment  of  debts 
and  legacies,  the  heir-at-law  has  a  re- 
sulting trust  in  such  land,  so  far  as  it 
is  of  value,  after  the  debts  and  lega- 
cies are  paid,  and  he  may  come  into 
equity  and  restrain  the  trustee  from 
selling  more  than  is  necessary  to  pay 
the  debts  and  legacies;  or,  he  may 
offer  to  pay  them  himself;  and  pray 
to  have  a  conveyance  of  the  part  of 
the  land  not  sold  in  the  former  case, 
or  the  whole  of  it,  in  the  latter,  which 
property  will,  in  either  case,  be  land, 
and  not  money.  "  This  right  to  call 
for  a  conveyance,"  says  Washington, 
J.,  "is  very  correctly  styled  a  privi- 
lege, and  it  is  one  which  a  court  of 
equity  will  never  refuse,  unless  there 
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are  strong  reasons  for  refusing  it.  The 
whole  of  this  doctrine  proceeds  upon 
a  principle  which  is  incontrovertible, 
that  where  the  testator  merely  directs 
the  real  estate  to  be  converted  into 
money,  for  the  purposes  directed  in 
his  will,  so  much  of  the  estate,  or  the 
money  arising  from  it,  as  is  not  effec- 
tually disposed  of  by  the  will,  (whe- 
ther it  arise  from  some  omission  or  de- 
fect in  the  will  itself,  or  from  any  sub- 
sequent accident,  which  prevents  the 
devise  from  taking  effect,)  results  to 
the  heir-at-law,  as  the  old  use  not  dis- 
posed of.''  Craig  v.  Leslie,  3  Whea- 
ton,  564,  582  ;  Burry.  Sim,  1  Whar- 
ton, 252,  262 ;  Pratt  v.  Taliaferro, 
3  Leigh,  419,  423. 

"  The  general  rule,'^  said  Harper, 
C,  in  North  et  al.,  Ex'ors,  v.  Valk  et 
ux.,  Dudley's  Equity,  212,  216,  "is 
well  known,  that  land,  directed  by  the 
testator  to  be  sold,  shall  be  regarded 
in  equity  as  personal  estate ;  but  this 
is  to  be  taken  subject  to  various  qua- 
lifications. If  the  land  is  directed  to 
be  sold,  as  the  cases  express  it,  out 
and  out,  as  if  there  were  a  general 
arbitrary  direction  to  sell,  without  any 
specification  of  the  object  of  the  sale, 
or  of  the  purpose  to  which  the  money 
was  to  be  applied,  this  would  be  evi- 
dence of  the  intention  to  convert  the 
land  into  money,  in  all  events ;  but 
if  it  be  directed  to  be  sold  for  certain 
specific  purposes,  and  the  purposes  al- 
together fail,  as  if  it  be  for  the  pay- 
ment of  debts,  and  the  testator  after- 
wards pays  off  his  debts  in  his  life- 
time, there  the  lands  will  go  to  the 
heir  as  real  estate.  Or  if  after  ac- 
complishing the  specified  purposes,  a 
surplus  of  the  fund  should  remain  un- 
disposed of,  a  trust  in  this  subject,  it 
is  said,  results  for  the  heir.  The  doc- 
trine will  be  better  understood  by  re- 


ferring to  the  cases.  These  are  refer- 
red to,  and  the  doctrine  explained  by 
Mr.  Cox,  in  his  note  to  Cruse  v.  Bar- 
ley,  3  P.  Wms.  22.  It  was  admitted 
in  the  case,  that  where  an  estate  is  de- 
vised to  be  sold  to  pay  debts,  if  there 
be  a  surplus  it  shall  go  to  the  testa- 
tor's heir-at-law;  forasmuch  as  when 
the  debts  are  paid,  the  trust  is  satis- 
fied, and  the  motive  of  the  testator 
for  the  sale  of  the  estate  is  at  an  end  ; 
and  the  heir,  if  he  pleases,  ,on  laying 
down  the  money  for  the  debts,  may 
take  the  estate  himself.  There  is 
a  class  of  cases  to  this  effect,  when 
land  is  devised  to  be  sold  for  the  pay- 
ment of  debts  and  legacies ;  if  pecu- 
niary legacies  be  given,  and  the  rem- 
due  disposed  of,  there,  if  some  of  the 
pecuniary  legatees  die  in  the  testa- 
tor's lifetime,  so  that  their  legacies 
lapse,  these  shall  sink  into  the  resi- 
duum in  favor  of  the  residuary  lega- 
tees, and  not  go  to  the  heir-at-law. 
The  testator  is  supposed  to  have  in- 
tended to  convert  the  real  estate  into 
personal,  in  favor  of  the  residuary  le- 
gatees, and  against  the  heir-at-law.  .   . 

"  .  .  Where  the  residue  is  dis- 
posed of,  however,  if  one  of  several 
residuary  legatees,  who  take  as  ten- 
ants in  common,  with  no  survivorship 
between  them,  dies  in  the  lifetime  of 
the  testator,  his  lapsed  share  of  the 
residue  will  go  to  the  heir-at-law,  so 
far  as  it  is  devised  from  the  real  es- 
tate. Such  was  the  case  of  Achroyd 
V.  Smithson,  (1  Bro.  C.  C.  503.)  .  . 
The  subject  is  fully  examined  in  the 
argument  of  Mr.  Scott,  who  seems  to 
have  changed  the  opinion  of  Lord 
Thurlow. 

"  In  this  case  the  real  and  personal 
estate  is  directed  to  be  sold,  for  the 
specific  purpose  of  paying  debts  and 
legacies,  and  there  is  no  disposition  of 
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the  residue.  The  personal  estate  is 
first  applicable  for  this  purpose.  If 
it  should  prove  s-uflicient,  it  follows 
that  y.  (a  niece,  a  naturalized  citi- 
zen,) as  against  Gr.,  (another  niece,  an 
alien,)  will  be  entitled  to  the  real  es- 
tate. If  it  should  be  necessary  to  sell 
the  real  estate,  or  any  part  thereof, 
she  will  be  entitled  to  any  surplus  that 
may  remain  after  paying  debts  and 
legacies.^  ^ 

"  It  is  a  clear  rule  in  equity,"  said 
the  Court,  in  Lindsay  v.  Pleasants, 
4  Iredell's  Equity,  321,  323,  'Hhat, 
where  real  estate  is  directed  to  be  con- 
verted into  personal,  for  an  express 
purpose,  which  fails,  to  consider  the 
disappointed  interest  as  realty,  (al- 
though the  land  has  been  sold,)  and 
resulting  to  the  heir.  The  rule  equally 
applies  to  cases,  where  the  real  pro- 
ceeds are  blended  and  bequeathed 
with  the  personalty,  (after  answering 
particular  objects;)  and  the  context 
of  the  will  affords  no  manifestation  of 
the  testator's  intention  to  convert  the 
real  into  personal  estate,  out  and  out." 
^^Upon  the  principles  of  equitable  con- 
version," said  the  chancellor,  in  Wood 
V.  Cone,  7  Paige,  472, 476,  "  the  pro- 
ceeds of  the  real  estate  directed  by  the 
testator  to  be  sold,  is  only  considered 
as  converted  into  personalty  for  the 
purposes  of  the  will.  And  if  any  es- 
tate or  interest  in  the  converted  fund 
was  not  legally  and  effectually  disposed 
of  by  the  will,  there  was  a  resulting 
trust,  as  to  such  estate  or  interest,  in 
favor  of  the  heir-at-law."  See,  also. 
Wood  v..  Keys,  8  Paige,  365,  369 ; 
Arnold  v.  Gilbert,  3  Sandford,  533, 
556.  And  it  may  be  regarded  as  well 
settled,  that  a  direction  to  sell,  for  a 
particular  object,  or  with  a  view  to  a 
contingent  event,  will  not  work  a  con- 
version, if  the  object  cannot  be  ac- 
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complished,  or  the  contingency  does 
not  happen,  unless  the  testator  plainly 
intended  that  the  sale  should  be  an 
end,  and  not  merely  a  means;  Nagle's 
Appeal,  1  Harris,  260-264.  ''A  sale," 
said  Bell,  J..,  in  delivering  the  opi- 
nion of  the  court  in  this  case,  "  to 
effect  some  of  a  testator's  objects,  will 
not  of  necessity  work  a  conversion  of 
the  whole  subject  of  the  sale,  unless 
it  be  manifest  such  was  the  design  of 
the  testator,  irrespective  of  ulterior 
chances.  The  result  of  the  authori- 
ties, as  stated  by  Mr.  Cox,  in  his  note  to 
Cruse  V.  Barley,  3  P.  Wms.  22,  is,  that 
the  question  of  conversion,  out  and 
out,  depends  on  whether  the  testator 
meant  to  give  to  the  produce  of  real  es- 
tate, the  quality  of  personalty  to  all 
intents,  or  only  so  far  as  respected  the 
particular  purpose  of  the  will ;,  for, 
unless  he  has  sufficiently  declared  his 
intention,  not  only  that  the  realty, 
shall  be  converted  into  personalty,  for 
the  purposes  of  the  will,  but  further, 
that  the  proeeeds  shall  be  taken  as 
personalty,  whether  such  purpose  take 
effect  or  not,  the  realty,  or  its  pro- 
duce may  continue  to  be  impressed 
with  the  character  of  land." 

An  instance,  in  which  lands  order- 
ed to  be  sold,  will  be  regarded  as  not 
converted,  further  than  the  range  of 
the  purpose  for  which  the  sale  is  or- 
dered, extends,  occurs,  where  a  con- 
version of  land  into  money  is  direct- 
ed, with  a  view  to  a  division  of  the 
proceeds  among  certain  objects  of  the 
testator's  bounty,  and  a  question  arises 
of  the  liability  of  different  parts  of 
the  estate  to  the  debts  of  the  testator. 
In  reference  to  liability  for  the  debts, 
the  land  is  considered  as  being  land 
unconverted ;  for  the  considerations 
which  proceed  from  that  point  of  view, 
intercept  and  cut  off  the  purpose  for 
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which  the  conversion  was  ordered. 
In  Newhy  v.  Skinner,  1  Devereux  & 
Battle's  Equity,  488,  lands  were  or- 
dered to  be  sold  and  the  proceeds  di- 
vided among  the  testator's  daughters, 
and  specific  legacies  were  given  by  the 
testator  to  his  widow  and  son.  A 
question  of  marshalling  the  assets 
arose  between  these  parties ;  the  lat- 
ter contending  that  the  proceeds  of 
the  sale  of  the  lands  ought  to  be  re- 
garded as  in  the  nature  of  a  pecuniary 
legacy,  and  therefore  liable  to  abate- 
ment before  the  specific  legacies,  and 
the  former  insisting,  that  the  said  pro- 
ceeds were  in  the  nature  of  land  spe- 
cifically devised,  and  not  liable  for 
debts  except  upon  a  deficiency  of  the 
whole  personal  estate.  "  In  our  opi- 
nion,^' said  Gaston,  J.,  ^Hhe  daugh- 
ters have  clearly  the  right  in  this  con- 
troversy. The  general  rule  is  indis- 
.putable,  that  the  personal  estate  is  the 
first  and  natural  fund  for  the  payment 
of  debts,  and  the  real  estate  is  not  to 
be  made  liable  thereto,  except  to  sup- 
ply the  deficiency  of  the  personal.  It 
is  sought,  in  this  case,  to  subject  the 
proceeds  of  the  land  devised  to  the 
daughters,  because  by  the  direction  of 
the  testator,  to  sell  the  land,  he  turn- 
ed it,  in  the  contemplation  of  a  court 
of  equity,  into  personalty,  and  made 
it  a  part  of  his  general  personal  es- 
tate. This  position,  to  the  extent  to 
which  it  is  pressed,  is  untenable.  The 
real  estate  directed  to  be  sold,  was  at 
the  time  of  the  testator's  death,  land. 
By  the  will  it  was  to  remain  land  until 
sold,  and  it  was  directed  to  be  sold  only 
for  the  convenience  of  division  be- 
tween the  devisees.  It  was  impressed 
with  the  character  of  personalty  so  far 
as  was  necessary  to  efi'ectuate  the  tes- 
tator's purpose,  but  no  further.  Every 
person  taking  an  interest  under  a  will. 


in  the  produce  of  land  directed  to  be 
sold,  is  in  truth  a  devisee,  and  not  a 
legatee.  As  he  takes  from  the  bounty 
of  the  devisor,  he  must  receive  what 
is  given,  in  the  quality  which  the  de- 
visor has  impressed  upon  it.  The  de- 
visor has  given,  not  the  land,  but  the 
price  of  land;  and  though  the  trus- 
tee is  not  bound  to  sell,  if  the  cestui 
que  trust  will  take  the  land  itself,  yet 
the  land  in  the  hand  of  the  cestui  que 
trust,  is,  in  equity,  regarded  as  per- 
sonalty ;  and  if  he  die  without  any  act 
to  change  its  quality,  it  is  personalty 
as  between  his  heir  and  executor.  The 
devisor  might,  if  he  pleased,  (see 
Kidney  v.  Cousmaher,  1  Yes.  Jr. 
436,  and  2  Id.  267,)  have  converted 
the  land  into  money,  out  and  out,  and 
then  from  the  whole  context  of  the  will, 
it  would  have  been  open  for  conside- 
ration, whether  it  was  made  an  auxi- 
liary fund  for  the  payment  of  debts, 
or  was  thrown  into  the  ordinary  fund 
as  a  part  thereof;  or  constituted  the 
primary  fund  in  exoneration  of  the 
personal  estate.  But  even  in  these 
cases,  the  executors  take  as  devisees ; 
it  is  not  strictly  a  part  of  the  testa- 
tor's personal  estate,  but  real  assets, 
applicable  in  their  hands  to  the  pay- 
ment of  debts,  because  devised  to  them 
in  trust  to  be  so  applied.  And  in 
England,  however  it  may  be  with  us, 
the  proceeds  of  land  so  converted,  are 
held  to  be  equitable,  and  not  legal 
assets;  Barker  v.  May,  9  B.  &  C. 
489.  But  a  conversion  of  land  into 
money,  directed  for  the  benefit  of  de- 
visees, creates  no  charge  upon  the 
land  for  the  payment  of  debts,  and 
does  not  make  the  proceeds  either  le- 
gal or  equitable  assets,  in  the  hands 
of  an  executor.  He  holds  these  pro- 
ceeds simply  as  a  trustee,  for  the  de- 
visees ;  Gihhs  v.  Angier,  12  Yes.  413 ; 
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and  see  Smith  v.   ClaxtoUy  4  Mad. 
484/^ 

Money  directed  to  he  laid  out  in 
land. — If  money  is  ordered  to  be  in- 
vested in  lands  to  be  settled  in  a  par- 
ticular manner,  and  the  limitations 
directed,  wholly  or  in  part,  cannot 
legally  be  executed,  the  fund  con- 
tinues to  be  personal  estate  of  the 
testator,  so  far  as  the  purposes  of  the 
conversion  are  not  legal,  and  is  to  be 
distributed  to  the  widow  and  next  of 
kin  as  personalty ;  Ilawley  v.  Jamesi, 
5  Paige,  323,  486.  ^^  Although  a 
court  of  equity,"  said  the  chancellor, 
in  that  case,  p.  444,  ^'  considers  mo- 
ney which  the  testator  has  directed  to 
be  invested  in  the  purchase  of  land, 
and  land  which  he  has  directed  to  be 
sold  and  turned  into  money,  as  of  that 
species  of  property  into  which  he  has 
directed  it  to  be  converted,  for  all  the 
valid  purposes  of  the  will,  it  is  only 
considered  in  equity  as  if  actually  con- 
verted, so  far  as  the  objects  for  which 
the  conversion  was  directed  by  the  tes- 
tator are  legal,  and  can  be  carried  into 
effect.  But  where  the  object  of  the 
conversion  fails,  either  wholly  or  in 
part,  whether  such  failure  be  occasion- 
ed by  the  incapacity  of  the  devisee  or 
legatee  to  take,  or  because  of  the  ille- 
gality of  the  disposition  attempted  to 
be  made  of  the  converted  property,  or 
of  any  particular  estate  or  interest  in 
such  property,  or  from  any  other  cause, 
there  will  be  a  resulting  use,  or  trust, 
or  estate  in  the  property,  or  in  so  much 
thereof  as  is  not  legally  or  effectually 
disposed  of,  in  favor  of  those  who 
would  have  been  entitled  to  such  pro- 
perty if  the  conversion  thereof  had 
not  been  directed  by  the  will.'' 

In  order  that  the  conversion  which 
a  testator  has  directed  should  be  sus- 
tained, it  is  not  necessary  that  such 


conversion  should  have  been  intended 
to  be  made  for  all  purposes  whatever ; 
if  it  is  directed  for  any  single  purpose, 
and  that  purpose  continues  and  ope- 
rates, the  conversion  must  take  place. 
A  sale  of  land  ordered  to  be  made  for 
the  convenience  of  dividing  the  pro- 
ceeds among  beneficiaries  under  the 
will,  is  an  absolute  conversion,  so  long 
as  that  object  of  division  remains  :  see 
Proctor  V.  Ferehee,  1  Iredell's  Equity, 
143,  146;  Morrow  v  Brenizer,  2 
Eawle,  185,  189.  Nor  will  a  conver- 
sion be  arrested  by  the  incapacity  of 
some  of  the  objects  of  the  testator's 
bounty  to  take,  after  the  conversion  is 
made,  provided  the  purposes  for  which 
the  conversion  was  directed,  subsists, 
as  to  some  others  of  those  objects. 
For  example,  if  a  sale  of  land  be  di- 
rected, for  division  of  the  fund  among 
certain  persons,  and  one  of  those  per- 
sons dies  in  the  testator's  lifetime,  so 
that  his  interest  results  to  the  heir-at- 
law,  the  sale  must  still  take  place,  for 
the  purpose  of  making  the  division, 
provided  any  of  the  distributees  sur- 
vive capable  of  taking,  and  the  interest 
which  results  to  the  heir  will  be  money 
and  not  land :  if  all  the  distributees 
die  in  the  lifetime  of  the  testator,  so 
that  the  purpose  of  the  conversion,  a 
division  among  them,  wholly  fails,  the 
conversion  will  not  take  place,  and 
the  interest  resulting  to  the  heir  will 
be  land  and  not  money.  See  Marsh 
V.  Wheeler,  2  Edwards,  157, 160,  and 
Bogert  v.  Hertell,  4  Hill,  493,  495, 
500.  "  The  authorities  demonstrate," 
said  Nelson,  Ch.  J.,  in  the  Court  of 
Errors,  in  the  latter  case,  under  a  will 
devising  lands  to  be  sold  for  conveni- 
ence of  division,  ^'  that  where  the  de- 
visor has  directed  or  authorized  the 
conversion  of  his  real  estate,  even  for 
a  particular  special  purpose,  such  as 
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distribution,  courts  are  bound,  so  long 
as  the  purpose  and  object  exist  and 
continue,  to  regard  it  as  of  that  species 
of  property  into  which  it  was  directed 
to  be  converted;  and  to  the  extent 
and  for  the  purpose  declared,  it  is  to 
be  treated  as  money  and  not  land. 
This  will  be  found  to  be  the  uniform 
language  of  all  the  cases  on  the  sub- 
ject. If  the  purpose  and  object  of 
the  conversion  fail  altogether,  or  in 
part,  then  the  whole  estate,  in  the  one 
case,  and  the  part,  in  the  other,  is  re- 
garded as  an  estate  or  interest  undis- 
posed of  by  the  will ;  and  as  the  de- 
visor, in  the  event  happening,  has 
made  no  disposition  of  the  estate,  it 
takes  the  direction  given  to  it  by  law, 
independently  of  the  will,  and  goes  to 
the  heir-at-law.  But  in  the  latter 
case,  where  there  is  only  a  partial 
failure,  if  the  purposes  of  the  will  still 
require  a  sale  and  conversion,  the  heir 
takes  the  part  thus  undisposed  of,  as 
money,  and  not  as  land,  and,  on  his 
death,  it  will  go  to  his  personal  repre- 
sentatives. ...  It  may  be  con- 
sidered as  established  beyond  all  con- 
troversy, that  where  the  testator  di- 
rects his  lands  to  be  sold  for  the  pur- 
pose of  division  among  his  children 
and  grand-children,  so  long  as  this 
purpose  of  the  sale  and  conversion 
exists  and  is  necessary  to  carry  out 
the  intent  of  the  will,  so  long  the 
quality  of  personalty  is  effectually 
stamped  upon  the  estate  in  the  hands 
of  the  executors;  and  courts  are  bound 
to  consider  it  as  subject  to  the  laws  of 
that  species  of  property  into  which  it 
was  intended  to  be  converted.'' 

There  seems  to  be  an  anomaly,  how- 
ever, in  considering  that  the  heir-at- 
law  can  ever  take  a  fund  as  money. 
The   heir-at-law   is   entitled  only  to 


land :  whatever  he  takes,  is  necessa- 
rily upon  the  ground  of  its  being 
land;  and  it  seems  contradictory,  that 
what  he  thus  takes,  should  be  taken 
as  money.  His  title  to  have  the  fund 
rests  upon  its  being  land;  in  his  own- 
ership of  it,  after  he  has  it,  it  is 
money.  He  claims  it  as  one,  and 
holds  it  as  the  other.  Lord  Eldon's 
amazing  display  of  intellectual  power 
in  Ackroyd  v.  Smithson,  was,  to  some 
extent,  a  triumph  of  argument  over 
reason. 

[The  right  of  the  heir-at-law  results 
from  the  principle  that  the  land  being 
his,  except  in  so  far  as  the  will  dis- 
closes a  different  intention,  he  is  prima 
facie  entitled  to  so  much  of  the  pro- 
ceeds as  have  not  been  disposed  of  or 
given  away  by  the  testator.  But  al- 
though the  money  goes,  under  these 
circumstances,  to  those  who  would 
have  been  entitled  to  the  land,  yet  it 
goes  to  them  as  money,  and  will,  con- 
sequently, be  distributed  as  such 
among  all  who  claim  under  them  sub- 
sequently by  descent  or  succession. 
Hence,  while  the  surplus  from  a  sale 
for  the  payment  of  debts  will  belong 
to  the  executor  of  the  testator,  and 
not  to  his  heir^  yet  the  right  will  vest, 
on  the  death  of  the  latter,  in  his  exe- 
cutors ;  and  his  heirs  will  take  nothing 
in  equity,  even  when  he  dies  before 
the  sale  is  made,  and  when  the  legal 
title  consequently,  descends  to  them  at 
law;  ante,  821.  The  rule  was  so  held 
in  Grider  v.  WClay,  11  S.  &  B.  224; 
and  PennelVs  Appeal,  8  Harris,  515, 
with  reference  to  the  proceeds  of  a 
sale  for  the  payment  of  debts  by  au- 
thority of  law,  and  the  principle  would 
seem  to  be  the  same  when  the  conver- 
sion takes  place  under  and  in  pursu- 
ance of  the  directions  of  the  testator. 
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"  The  general  rule/'  said  Lewis,  J., 
in  delivering  the  opinion  of  the  court, 
<'is  that  if  land  be  sold  for  a  specilBc 
purpose,  the  surplus  money  shall,  as 
between  the  heirs  and  next  of  kin,  be 
considered  as  land,  so  far  as  to  vest  in 
the  persons  who  would  have  been  en- 
titled to  it  had  it  remained  uncon- 
verted. But,  after  it  has  so  vested  in 
the  person  entitled,  it  is  to  be  treated 
as  money  in  his  hands,  and,  in  case  of 
his  subsequent  death,  goes  to  his  per- 
sonal representatives,  as  personal  es- 
tate. It  cannot  retain  its  original 
character  for  ever.  It  has  no  ear- 
mark by  which  it  can  be  distinguished 
from  the  other  personal  estate  with 
which  it  is  mingled.  To  identify  and 
follow  it  throughout  an  indefinite 
number  of  successions  would,  in  most 
cases,  be  absolutely  impossible,  and  in 
all  cases  so  inconvenient,  as  to  forbid 
the  undertaking,  unless  required  by 
the  high  necessities  of  justice.  But 
the  distribution  of  the  estate  of  a  de- 
cedent among  persons  who  never  gave 
value  for  it,  and  who  have  no  title  to 
it  whatever,  except  that  which  is 
founded  upon  the  law  and  its  policy, 
involves  no  principle  of  justice,  and 
stands  entirely  uninfluenced  by  its 
dictates.  The  necessity  of  a  perfect 
conversion,  at  some  period,  being  ap- 
parent, and  neither  justice  nor  policy 
requiring  that  2i  fiction  should  be  sub- 
stituted for  the  fact,  the  proper  time 
for  it  is  when  the  money  has  vested 
in  the  party  entitled  to  it,  after  the 
actual  conversion.''] 

The  doctrine  of  a  resulting  trust  to 
the  heir-at-law,  upon  the  failure  of 
the  purpose  for  which  a  conversion  is 
directed,  proceeds  upon  the  presump- 
tion that  the  testator  intended  a  con- 
version for   that   purpose,  only,  and 


meant  that  in  case  of  its  failure,  the 
property  should  pass  as  if  no  conver- 
sion had  been  directed.  If,  therefore, 
the  will  discloses  an  intention  that 
the  property  shall  change  its  charac- 
ter, in  all  events,  as  well  under  the 
circumstances  that  arises  upon  the 
failure  of  some  special  purpose,  as  in 
the  case  of  that  purpose  taking  effect, 
there  is  no  resulting  trust  to  the  heir. 
Even  in  '^  cases  of  resulting  trusts, 
for  the  benefit  of  the  heir-at-law,"  says 
Washington,  J.,  "  it  is  settled  that  if 
the  intent  of  the  testator  appears  to 
have  been  to  stamp  upon  the  proceeds 
devised  to  be  soid,  the  quality  of  per- 
sonalty, not  only  to  subserve  the  par- 
ticular purposes  of  the  will,  but  to  all 
intents,  the  claim  of  the  heir-at-law  to 
a  resulting  trust  is  defeated,  and  the 
estate  is  considered  to  be  personaL" 
Craig  v.  Leslie,  3  Wheaton,  564, 
583;  Morrow  Y.^Brenizer,  2  Rawle, 
185,  189 ;  Burr  v.  Sim,  1  Wharton, 
252,  263 ;  Arnold  v.  Gilbert,  5  Bar- 
bour's S.  Ct.  192, 195.  ^'  The  criteria 
which  the  authorities  upon  the  sub- 
ject of  conversion  furnish,  are  these," 
said  the  Assistant  Yice-Chancellor,  in 
Wright  and  others  v.  Trustees  of  Meth. 
Episcopal  Church,  Hoffman,  205, 
219,  ^'  whether  the  will  has  prescribed 
a  sale  absolutely,  and  at  all  events — 
for  all  purposes,  not  merely  for  the 
purposes  of  the  will — irrespective  of 
all  contingencies,  and  independent  of 
all  discretion.  If  the  sale  is  to  be 
made  for  a  special  purpose,  or  the 
general  purposes  of  the  will,  and  these 
purposes  fail,  conversion  does  not  take 
effect ;  if  it  is  to  be  made  on  a  given 
event,  it  depends  upon  the  occurrence 
of  that  event ;  if  the  disposition  is  left 
to  the  discretion  of  the  grantee  of  the 
power,  the  will  is  not  imperative,  and 
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does  not  convert  the  estate.     .     .     .  Eldon's  celebrated  argument  in  that 

It  is  needless  to  advert  to  any  other  case,  has  been  the  settled  test  of  every 

authority  than   that   of  Ackroyd  v.  decision  since/* 
Smithson,  (1  Bro.  C  G.  502.)     Lord 
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Donatio  Mortis  Causa.] — Delivery  necessary  to  donations  mortis  causa ; 
hut  the  delivery  of  receipts  for  South  Sea  Annuities  is  not  sufficient,  though 
strong  evidence  of  the  intent. 

The  end  of  the  bill  was  to  have  a  transfer  of  £600  New  South  Sea  Annuities 
made  to  the  plaintiff,  as  executor  of  John  Mosely,  and  to  have  certain  spe- 
cific parts  of  the  personal  estate  of  William  Fly,  dead,  intestate,  delivered  or 
made  over  to  the  plaintiff.  Another  prayer  of  the  bill  was  to  have  an  account 
of  what  was  due  to  Mosely  for  services  performed  to  Fly,  against  whose  estate 
this  demand  was  made. 

The  case  the  plaintiff  made  was  this :  he  was  executor  of  Mosely,  who  was 
related  to  Fly  by  affinity,  having  married  his  aunt ;  that  Fly  had  great  obliga- 
tions to  Mosely,  who  took  care  of  him  in  his  infancy ;  and  at  his  house  Fly 
used  to  come  from  school  when  it  broke  up  :  and,  afterwards,  Mosely,  who,  in 
the  latter  part  of  his  life,  appeared  to  be  in  very  mean  circumstances,  lived 
with  Fly  as  his  servant,  until  Fly's  death,  had  his  victuals  there,  performed 
services  to  him,  and  had  now  and  then  a  shilling  given  him.  From  thence 
Fly  made  profession  of  a  strong  intent  to  do  for  him  at  his  death,  and  had 
great  kindness  for  him ;  in  pursuance  of  which,  as  Fly  drew  near  his  end,  being 
in  a  very  bad  state  of  health,  during  that  time  he  made  Mosely  several  dona- 
tions mortis  causa,  in  prospect  of  death.  Four  times  were  fixed  on  by  the 
witnesses,  of  which  several  were  examined  in  the  cause,  speaking  of  actual 
^  gifts,  and  declarations,  supporting  *them.     First,  18th  January,  1746, 

L  "'-'  which  was  spoken  to  by  the  porter  of  Furnival's  Inn.  The  second, 
6th  February,  1746,  which  was  the  principal  proof  relied  on  by  the  plaintiff 
to  support  the  gifts  of  these  annuities,  and  was  proved  by  Fly's  barber,  who, 
being  sent  for  by  Fly,  found  Mosely  with  him,  and  no  other,  and  swore  to  the 
particular  words  used,  and  declarations  made  :  that  Fly  said  to  him,  viz. :  "  I 
intended  to  give  him,  (speaking  of  Mosely,)  Longford  estate  for  his  life ;  but 
I  have  considered  of  it ;  and  that  which  is  worth  £40  a  year  to  another,  is  not 

1  S.  C,  1  Dick.  170. 
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worth  so  mucli  to  him ;  for  if  the  tenants  wanted  an  abatement  for  repairs,  he 
would  allow  it;  and,  therefore,  I  will  do  better  for  him."  That  thereupon 
Fly  went  to  his  escritoire,  and,  taking  three  papers,  said,  "I  give  you,  Mosely, 
these  papers,  which  are  receipts  for  South  Sea  Annuities,  and  will  serve  you 
after  I  am  dead."  The  third,  23rd  February,  which  was  proved  by  one  who 
swore,  that  in  his  presence  Fly  said,  ^^  Mosely,  I  give  you  all  the  goods  and 
plate  in  this  house."  Fourthly,  3d  March,  by  the  said  barber,  who  swore  that 
Fly  declared  to  him  and  to  another  person,  who  only  were  present,  that  he  gave 
to  Mosely  all  his  household  goods,  money,  arrears  of  rent,  and  everything  that 
should  be  found  in  his  house,  except  his  sword,  gun,  and  books,  and  that  this, 
together  with  those  three  receipts,  would  make  £2000 ;  that  he  wished  a  gen- 
tleman of  his  acquaintance  had  his  sword  and  gun,  but  all  the  rest  he  gave  to 
Mosely.     He  died  in  April  following. 

These  were  argued  to  be  so  many  declarations  of  bounty,  supported  by  so 
many  witnesses  at  different  times.  Two  questions  arose :  first.  Whether,  in 
fact,  these  things  were  given?  secondly.  Whether  properly  given  in  point  of 
law?  Donations  mortis  causa  are  derived  from  the  civil  law.  Justinian's 
Inst.,  lib.  2,  tit.  7,  shows  the  nature  of  them ;  and  that,  in  general,  anything 
is  properly  the  subject-matter  of  such  donations,  that  may  be  the  subject- 
matter  of  a  legacy  or  donation  inter  vivos.  Either  rights  in  possession  or  re- 
version are  capable  of  being  so  given.  *It  is  not  necessary  that  the  ^^^^c^-, 
donor  should  have  a  legal  interest;  an  equity  will  do,  when  by  no  act  ^ 
he  can  pass  the  legal  property;  consequently,  the  formalities  accompanying 
such  donation  must  be  according  to  the  subject  of  the  gift.  Livery,  then, 
cannot  be  always  necessary,  as,  in  a  chose  in  action  or  simple  contract  debt, 
which  lie  not  in  livery,  choses  in  action  were  not  assignable,  but  now  are  in 
this  Court  as  much  as  things  in  possession,  by  the  rules  of  law;  and,  there- 
fore, this  Court  will  carry  into  execution  a  voluntary  gift  of  a  chose  in  action. 
In  Lawson  v.  Lawson,  1  P.  Wms.  441,  such  a  gift  of  a  note  drawn  on  a  gold- 
smith, which  in  point  of  law  passed  nothing,  was  held  good :  Jones  v.  Selhy^ 
Free.  Ch.  300 ;  Gold  v.  Rutland,  1  Eq.  Ca.  Ab.  347.  In  Snellgrove  v.  Baili/, 
March  11,  1744,^  Mrs.  Baily,  going  out  of  town  in  a  bad  state  of  health,  gave 
her  maid  a  bond,  executed  to  her  by  a  third  person,  saying,  "  If  I  die,  it  is 
yours."  She  died  intestate ;  the  plaintiff  was  her  administrator ;  thus  it  stood 
in  the  defendant's  answer.  A  bill  being  brought  for  discovery  and  delivery 
of  the  effects  of  the  intestate  in  the  hands  of  the  defendant,  the  question  was, 
whether  the  nature  of  the  property  was  capable  of  being  so  given  ?  His  Lord- 
ship held,  it  might,  as  well  as  a  specific  chattel ;  though  no  legal  property 
passed  thereby,  nothing  but  the  paper,  a  bond  being  evidence  of  a  debt,  and 
the  intent  being  to  give  the  debt,  not  the  paper,  the  Court  held  it  a  good  do- 
nation mortis  caus§;,  comparing  it  to  the  property  which  passes  by  assignment 
of  a  bond,  which  passes  nothing  in  point  of  law,  and  the  assignee  must  make 
use  of  the  other's  name  for  recovery  on  it.  That  case  rested  singly  on  the 
averment  in  the  answer;  in  this  is  strong  evidence.     The  Court  there  put  this 

1  3  Atk.  214 ;  Ridg.  Ca.  t.  Hard.  202. 
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case  :  that,  if  a  chattel  in  possession  had  been  bought  by  the  intestate,  and  a 
bill  of  sale  made  to  a  trustee  for  her  use,  the  property  would  have  been  in  the 
trustee,  and  the  equitable  interest  in  the  cestui  que  trust,  who,  if  she  had  given 
this  chattel  so  circumstanced  to  the  defendant,  it  would  have  been  good. 
\_Lord  Chancellor} — That  is  a  case  put  upon  an  equitable  interest.  There 
r  *7241  *^®  chattel  itself  must  *have  been  delivered.]  Though  these  dona- 
tions diflFer  in  some  respects  from  testamentary  dispositions,  yet  they 
participate  in  a  great  degree  j  for,  like  that,  it  is  a  declaration  of  his  mind, 
what  he  will  have  done  with  his  property  when  he  is  no  more ;  he  does  not 
part  with  the  property,  or  even  the  use  of  the  thing,  in  his  life ;  for  that  would 
prevent  any  such  disposition  from  being  ever  made.  Where  the  thing  lies  in 
livery,  the  livery  is  not  made  to  complete,  it  is  only  evidence  of  the  gift ;  and 
if,  the  moment  after  possession  delivered,  (with  a  declaration  that  he  intended, 
if  he  died,  it  should  be  the  donee's  absolutely,)  the  thing  was  restored  by  the 
donee,  that  would  not  tend  to  defeat  the  gift.  \^Lord  Chancellor. — I  appre- 
hend it  would ;  and  that  such  an  instantaneous  gift  and  taking  back  would  not 
do,  which  it  would  be  dangerous  to  admit.]  But,  where  livery  cannot  be,  the 
best  evidence  the  nature  of  the  transaction  will  admit  of,  being  only  to  show 
the  mind  of  the  donor,  will  do.  Here  is  such  a  delivery  over,  as  is  sufficient 
evidence  of  the  gift  of  these  annuities.  They  certainly  lie  not  in  livery,  there 
being  other  ways  of  passing  them.  There  is  no  evidence  of  them  but  one's 
name  being  placed  in  the  book.  The  delivery,  then,  with  strong  words  of  gift 
of  these  receipts,  which  were  the  only  symbol  of  his  property,  was  as  much  as 
he  could  possibly  do  towards  giving  it,  except  a  mere  transfer  in  the  books, 
which  was  not  necessar}'-,  nor  could  he  conveniently  do  that ;  and  it  was  giving 
with  a  prospect  of  not  recovering  of  that  particular  illness,  for  that  of  itself 
would  be  a  revocation ;  but  he  died  of  it,  and  within  two  months  of  the  gift. 
In  cases  of  livery  of  seisin  it  is  not  necessary  to  deliver  the  thing  itself,  or  any 
part ;  for,  coming  upon  the  land,  and  delivering  a  gold  ring  thereon,  is  enough, 
(1  Inst.  44,)  though  not  participating  of  land ',  but  there  ought  to  be  clear 
proof  of  the  intent,  which  there  is  here.  Next,  as  to  the  specific  things,  it  is 
said,  there  was  not  sufficient  possession  delivered ;  but,  in  such  a  number  of 
things,  it  is  not  necessary  every  one  should  be  delivered.  The  subject  of  the 
r  *72^1  ^^^*  ^^  ^^^*  ^^^  ^^^°  ^"  ^^^  house.  If  a  ^delivery  is  absolutely  neces- 
sary, the  plaintiff  has  not  indeed  proved  it ;  but  Mosely  was  actually 
in  the  house  with  him,  and  was  then  as  much  in  possession  as  if  actually  de- 
livered to  him,  which  is  not  necessary  if  he  is  in  possession.  If  one  is  recited 
to  bo  in  possession  of  a  house,  livery  is  not  necessary.  If  one  does  as  much 
as  he  can  towards  possession,  it  is  all  that  is  required ;  as  delivery  of  the  key 
of  a  warehouse ;  so  of  a  piece  of  parchment,  delivery  of  a  ship  and  of  the  actual 
possession  of  it  to  the  mortgagee,  as  determined  by  your  Lordship  in  Brown  v. 
Williamsy  (1  Atk.  160.)  No  more  could  be  done  here  ;  for  he  could  not  carry 
the  goods  out  of  the  house  :  and  he  was  then  in  possession.  However,  as  this 
is  a  bill  for  discovery  of  assets,  if  the  plaintiff  is  not  entitled  to  these  gifts,  he 
is  at  least  to  a  reasonable  satisfaction  for  his  services. 

1  Hardwicke. 
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On  the  part  of  the  defendant,  administrator  of  Fly,  there  was  no  evidence 
to  impeach  the  evidence  of  the  gift,  but  to  invalidate  it  to  a  certain  degree, 
principally  from  the  behavior  of  Mosely  after  the  death  of  Fly,  as  not  like  one 
who  thought  he  had  a  right  to  these  donations  from  him  :  for  it  was  sworn, 
that  being  at  the  house  of  Fly  at  his  death,  he  continued  there  until  midsum- 
mer ;  he  did  not  say  these  goods  were  his  own,  upon  application  made  to  buy 
them,  but  that  they  were  Turner's,  the  administrator  and  next  of  kin;  sent  to 
Turner  desiiing  him  to  take  them  away ;  that  they  were  sent  away,  and  Mosely 
assisted  in  packing  them  up,  and  declared  he  would  not  go  into  mourning,  for 
that  Fly  had  given  him  nothing  that  he  could  help.  A  donation  mortis  causa, 
(though  there  is,  indeed,  such  a  thing  in  the  law,)  is  of  a  very  delicate  nature, 
and,  from  its  import,  merely  voluntary.  \^Lord  Chancellor. — Such  donations 
are  subject  to  debts.]  If  there  is  no  distinction  between  testamentary  dispo- 
sitions and  such  a  donation,  and  there  is  a  former  will,  the  Statute  of  Frauds 
will  be  overturned,  which  relates  to  all  wills  of  personal  estate ;  therefore,  since 
the  statute,  no  nuncupative  will  or  codicil  can  be  set  up  where  a  will  was  made 
before.  The  statute  has  expressed  an  anxiety  *as  to  nuncupative  ^^>j^n-t 
wills,  not  taking  them  away  absolutely  for  fear  of  breaking  in  upon  L  J 

the  real  intent,  but,  seeing  them  liable  to  uncertainty,  litigation,  and  perjury, 
has  put  several  restrictions  on  them ;  whereas,  if  the  said  distinction  is  not 
observed,  a  nuncupative  will  may  take  place,  proved  at  any  time,  and  that  by 
a  single  witness,  where  more  than  one  would  not  be  ventured,  for  fear  of  con- 
tradiction, and  that  at  any  distance  of  time,  nor  confined  to  £30,  as  the  statute 
required.  A  testamentary  disposition  is  a  gift  in  case  of,  and  only  has  opera- 
tion after,  death.  A  donation,  then,  cannot  be  in  general  in  case  of  death, 
but  must  have  something  peculiar,  differing  from  legacies.  The  characteristic 
of  it  is  this  :  It  is  not  on  a  general  apprehension  of  approaching  mortality,  but' 
where  the  particular  recovery  of  the  donor  is  annexed  by  way  of  defeasance  to 
the  gift,  which  would  be  otherwise  absolute.  It  may  be  confined  to  an  imme- 
diate illness ;  but  the  Roman  law  puts  the  case  of  a  man's  going  a  journey, 
which  was  formerly  more  hazardous  than  now ;  so,  if  going  to  battle,  and  in 
case  he  is  killed,  and  makes  that  gift ;  so,  if  under  a  bad  state  of  health,  he 
makes  a  complete  gift,  if  he  does  not  recover;  that  must  mean  some  circum- 
scribed time  or  illness,  and  there  must  be  some  sort  of  defeasance,  arising  from 
the  recovery  or  return  home,  to  these  donations,  otherwise  it  is  an  absolute 
gift.  But,  though  liable  to  be  defeasanced,  it  must  be  a  complete  gift  before 
inter  vivos ;  and  that  is  the  reason  the  Ecclesiastical  Court  has  no  probate  or 
jurisdiction  over  it,  as  it  would  if  testamentary.  Next,  to  consider  what  is 
meant  by  delivery,  in  the  Roman  and  civil  law  books,  as  far  as  admitted  in  this 
country;  for,  as  it  is  in  all  the  books,  it  will  not  hold  here.  Where  delivery 
is  necessary  to  make  that  complete  inter  vivos,  if  a  man  said,  "I  give  it,"  and 
there  is  no  delivery,  it  would  be  nudum  pactum  :  there  could  be  no  title  or 
action.  Then  delivery  is  there  put  only  to  show  that  the  gift  must  be  com- 
plete. In  that  new  species  of  property  the  actual  delivery  is  supplied  by  that 
which  is  equivalent  to  delivery ;  as  in  case  of  a  ship,  delivered  by  bill  of  sale, 
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"W^icli  is  defeasanced  in  case  of  *recovery ;  that  is  enough ;  but  it  must 
L  -I  be  complete  according  to  the  nature  of  the  thing,  otherwise  it  cannot 

be  distinguished  from  a  legacy.  A  delivery  is  necessary,  according  to  Swin- 
burne, in  each  of  three  instances  he  puts,  of  a  donation  mortis  causa.  Law- 
son  V.  Lawson,^  turned  upon  it,  and  could  not  be  admitted  but  on  that  foun- 
dation. There  cannot,  indeed,  be  such  a  donation  by  parol,  of  a  book  or  simple 
contract  debt,  or  of  arrears  of  rent,  because  there  can  be  no  delivery,  and  no 
inconvenience,  because  it  may  be  easily  done  another  way.  Taking  it  in  case 
of  a  specific  thing,  as  a  horse,  &c.,  possession  is  altered,  (as  Swinburne  sup- 
poses,) and  then  the  donee  shall  enjoy  it;  otherwise  there  is  no  difference 
between  this  and  a  testamentary  disposition.  This  donation,  therefore,  takes 
effect ;  but  still  liable  to  that  contingency.  There  is  no  case  that  the  donor 
must  keep  possession  in  his  life ;  how,  then,  can  he  have  the  use  or  benefit  of 
it,  taking  it  to  be  a  specific  thing  ?  As  to  a  chose  in  action  being  allowed  to 
be  given,  that  was  a  new  case  before  your  Lordship ;  for  Snellgrove  v.  Bailey  j^ 
which  was  of  a  bond,  was  the  first  ever  determined  upon  anything  of  a  chose 
in  action.  The  reason  the  Court  went  on  there  was,  that  it  was  as  complete  a 
gift  as  could  be  made  of  a  bond ;  for,  writing  not  being  necessary  to  the  assign- 
ment of  a  bond,  if  all  was  delivered  that  could  be,  all  that  was  required  was 
done.  It  was  a  substantial  gift  of  the  paper  and  seal,  without  which  there 
could  be  no  recovery  on  it.  A  bond  carries  the  debt  itself,  not  only  evidence 
or  security  of  it,  therefore  is  considered  as  bona  notabilia,  and  not  only  where 
the  party  dies,  like  other  choses  in  action ;  and  a  court  of  equity  does  not  say, 
a  bond  must  be  delivered  by  deed  in  writing.  In  Richards  v.  Sj/ms,^  on  a 
gift  of  a  mortgage  to  the  mortgagor,  by  giving  him  the  deeds,  your  Lordship 
held,  that  if  that  fact  was  proved,  it  was  a  gift  of  all  the  money  on  the  securi- 
'ties,  and  not  within  the  Statute  of  Frauds.  So  that  the  bond  there  is  as  com- 
pletely given  as  can  be,  supposing  that  parol  evidence  is  sufficient,  and  writing 

not  necessary.  If  that  was  not  the  ground  of  that  determination,  *and 
L  -^  no  delivery  requisite,  but  that  it  m  to  remain  with  the  donor  until  his 

death,  and  only  a  formal  delivery,  it  will  not  differ  from  the  inconveniences 
intended  to  be  guarded  against  by  the  Statute  of  Frauds ;  for  then  every  loose 
declaration  will  be  set  up,  notwithstanding  solemn  wills  before  executed.  It 
is  dangerous  to  support  parol  declarations  upon  gifts  of  this  kind,  not  accom- 
panied with  a  visible  act  to  give  notice  to  all  the  world,  as  delivery.  And  the 
statute  has  thought  it  better,  that  some  of  these  true  gifts  should  fail,  (as  has 
frequently  happened  for  want  of  the  solemnities  thereby  required,)  than  there 
should  be  a  public  inconvenience.  If  a  common  chose  in  action  cannot  be 
delivered,  how  can  this,  which  is  stronger,  as  it  is  capable  of  being  assigned 
by  a  proper  transfer  ?  If,  indeed,  one  goes  as  far  as  he  can,  the  Court  will 
perhaps  supply  it;  as  in  those  cases  on  the  stat.  Jac.  1,  in  Eyall  v.  Bowles;*^ 
but  that  is  not  the  case  here.  Fly  was  a  man  of  business,  an  attorney,  yet 
waits  near  two  months  without  doing  that  which  would  effectuate  it.  That 
argument  of  the  testator's  having  time  to  make  a  perfect  gift,  is  often  used  in 

1  1  P.  Wms.  441.  2  3  Atk.  214.         '  s  Barnard.  Ch.  Rep.  90.  *  1  Ves.  348. 
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Doctors'  Commons  on  imperfect  wills.  This  Court  will  never  support  that  as 
a  donation,  which  may  be  a  gift  by  will ;  for  there  must  be  a  difference  between 
them. 

Lord  Chancellor  Hardwiche,  in  the  outset,  laid  the  other  goods  out  of  the 
case,  of  which  there  was  no  pretence  of  any  delivery,  which  would  be  very 
dangerous;  and  that  it  was  impossible  to  make  such  a  complex  donation  mortis 
causS,,  as  a  general  bequest  of  all  one's  personal  estate,  or  of  a  residue,  without 
some  proof  of  delivery;  for  that  would  be  the  same  as  a  nuncupative  will ;  and 
it  was  a  pity  the  Statute  of  Frauds  did  not  set  aside  all  these  kinds  of  gifts. 
But  what  weighed  with  him  was,  whether  the  stock  without  delivery  was  a 
good  donation  mortis  causa ;  which  question,  considering  the  vast  proportion 
of  property  in  such  funds,  was  of  infinitely  greater  consequence  than  the  value 
of  it ;  therefore  he  should  not  determine  it  hastily.  If  courts  of  justice  were 
compellable  by  rules  of  law  to  suffer  such  gifts,  ^without  any  transfer,  ^^^oq-i 
to  prevail,  it  could  not  be  helped ;  but  then  the  Statute  of  Frauds  L  J 
relative  to  nuncupative  wills  would  be  so  far  nugatory  and  vain. 

Having  taken  time  to  consider,  his  Lordship  now  delivered  his  opinion. 

Lord  Chancellor  Hardwicke. — There  are  two  general  questions.  What 
is  the  weight  and  strength  of  the  evidence  in  point  of  fact  ?  Next,  the  result 
of  that  evidence  in  point  of  law,  or  the  law  arising  on  this  fact  ? 

As  to  the  first,  and  as  to  the  conviction  arising  therefrom,  there  is,  to  be 
sure,  very  strong  evidence  on  the  part  of  the  plaintiff,  of  Fly's  general  inten- 
tion of  bounty,  which  is  not  to  be  disputed ;  but  as  to  evidence  of  the  par- 
ticular gifts,  I  cannot  help  taking  notice,  that  the  declarations  relied  on  by 
the  plaintiff  to  prove  them,  are  all  made  to  persons  of  extreme  low  degree,  his 
porter,  barber,  &c.  It  is  observable,  also,  that  Fly  was  bred  an  attorney ;  had 
some  property,  some  real  estate ;  was  a  man  of  business ;  and  must  be  presumed 
from  his  profession  and  education,  to  know  something  of  what  the  law  required 
to  make  a  will ;  and  certainly  it  would  be  more  easy  for  him  to  have  made  a 
will  in  writing,  than  to  have  taken  all  these  several  steps,  to  give  away  these 
parts  of  his  estate.  It  is  likewise  observable,  that  the  behavior  of  Mosely, 
and  his  declarations  after  the  death  of  Fly,  are  some  impeachment  and  weak- 
ening of  the  plaintiff's  evidence ;  for  it  is  extraordinary,  that,  if  he  thought 
himself  entitled,  he  should  not  insist  upon  these  goods  being  his  own,  instead 
of  suffering  them  to  be  taken  away,  and  assisting  therein.  At  the  same  time, 
if  I  was  to  ground  my  opinion  upon  any  objection  to  the  evidence  in  point  of 
fact,  I  should  not  determine  it,  but  send  it  to  be  tried ;  for  this  is  as  proper  a 
case  to  be  tried  as  any  other. 

It  is  not  insisted  upon  by  the  plaintiff  as  a  testamentary  cause ;  for  if  he 
was  to  insist  on  that,  it  would  overturn  his  demand,  as  he  has  no  probate ;  but 
it  is  insisted  on  as  a  donation  mortis  causa.  Trover  might  be  brought  for  it; 
'''for  it  would  transfer  the  property  :  but  though  I  have  searched  for  ^^c,(\-\ 
it,  I  do  not  find  a  case  of  that  kind  in  the  books,  of  such  an  action  at  •-  -' 

law ;  but  it  might  be  tried  at  law,  was  there  a  foundation  for  it ;  and  if  I  was 
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to  ground  my  opinion  upon  the  evidence  in  point  of  fact,  I  would  direct  a 
trial. 

But,  according  to  my  opinion,  there  is  no  reason  to  give  the  parties  that 
trouble;  for  next,  supposing  the  fact  well  proved,  the  consideration  is  the 
result  in  point  of  law. 

The  relief  sought,  is  founded  upon  these  gifts  being  good  donations  mortis 
causa. 

First,  as  to  any  specific  parts  (if  they  may  be  so  called,)  except  the  annui- 
ties. They  are  clearly  not  good,  (as  I  declared  at  the  hearing,)  there  being 
no  pretence  of  any  delivery  in  any  shape  whatever.  They  are  so  general,  as, 
in  my  opinion,  if  they  prove  anything,  to  prove  an  intent  to  make  a  nuncupa- 
tive will  of  all  his  personal  estate,  (this  is  exclusive  of  annuities,)  saying, 
*^  Mosely,  I  give  you  all  the  plate  and  goods  in  this  house,"  or,  "  If  I  die,  all 
are  yours;"  but  nothing  was  delivered.  It  is  said,  he  had  possession  by  living 
in  the  house,  and  did  not  want  delivery,  but  he  lived  as  a  servant,  who  had 
no  possession ;  so  that,  if  a  servant  had  them  in  custody,  it  would  be  a  posses- 
sion for  his  master.  The  other  declarations  are  not  only  of  the  goods,  but  of 
all  money  and  arrears  of  rent,  and  extend  almost  to  everything ;  consequently, 
there  is  no  grounds  to  carry  it  so  far ;  and  it  is  impossible  to  support  any  of 
these  as  gifts  in  prospect  of  death,  as  I  have  declared  already. 

Next,  as  to  the  gift  of  this  annuity.  If  the  witnesses  deserve  credit,  it  is 
strong  evidence  of  a  general  intent  of  bounty ;  but  it  rather  turns  against  the 
plaintiff,  for  it  shows  a  general  intent  to  give  the  whole  to  Mosely,  by  making 
a  nuncupative  will  or  wills  at  different  times.  If  that  was  to  be  admitted  to 
support  these  several  gifts  as  so  many  donations  mortis  causS,,  it  would  over- 
turn not  only  the  letter  but  the  whole  spirit  and  intent  of  the  Statute  of 
Frauds.  But,  notwithstanding,  suppose  this  *gift  of  the  annuities 
L  -^  was  just,  as  if  it  was  a  distinct  and  independent  donation  from  the 

other  matters  insisted  on  as  gifts,  the  question  is,  whether  it  is  such  a  gift  as 
the  law  of  England  allows,  as  a  donation  mortis  causa  ?  First,  The  fact  of 
the  gift  is  proved  only  by  one  witness ;  whereas  the  civil  law,  from  which  this 
doctrine  is  taken,  requires  five  witnesses  thereto ;  for  Justinian,  when  he  al- 
lowed these  gifts,  was  apprehensive  of  fraud  arising  from  them,  and  takes 
notice  in  that  very  chapter  relied  on  for  the  plaintiff,  that  he  had  made  a  con- 
stitution to  regulate  it,  that  it  should  be  in  the  presence  of  five,  limited  in 
point  of  value,  &c.,  which  shows  how  jealous  he  was  of  it.  Besides,  the  wit- 
ness swears  to  this  in  very  formal  words ;  and,  though  it  is  pretty  hard  to  ob- 
ject to  a  witness  as  loose  and  uncertain  on  one  hand,  and  the  contrary  on  the 
other,  yet  this  argues  either  a  very  strong  memory  or  a  pretty  strong  assurance 
in  swearing.  But  the  express  gift,  as  he  swears,  is  only  of  the  three  receipts. 
That  is  the  form  of  the  gift.  Taking  it,  therefore,  according  to  the  substance 
of  the  gift,  that  this  amounted  to  a  declaration,  that  Fly,  by  giving  these  re- 
ceipts, intended  to  give  the  annuities,  upon  this  the  principal  point  arises, 
whether  delivery  of  the  thing  given  by  way  of  donation  mortis  causa  is  neces- 
sary; and,  if  necessary,  whether  this  delivery  of  the  receipts  is  sufficient  de- 
livery of  the  thing  given  by  way  of  donation  mortis  causa  ?     I  am  of  opinion, 
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that  delivery  is  necessary  to  make  good  such  a  gift,  and  that  the  delivery  of 
these  receipts  for  the  consideration-money  of  the  purchase  of  them  was  no 
sufficient  delivery  to  validate  this  act.  To  clear  this,  it  is  proper  to  consider 
the  notion  of  a  donation  mortis  causa,  according  to  the  civil  and  Koman  law, 
and  the  law  of  England. 

According  to  the  civil  and  Roman  law  there  is  great  variety,  and  several 
passages  therein  are  pretty  difficult  to  reconcile.  Digest,  lib.  39,  tit.  6,  Law 
38,  requires  that  both  donor  and  donee  should  be  present  at  the  time  of  the 
gift,  '^quo  prassens  praesenti  dat/^  which  looks  as  if  delivery  was  intended  at 
the  time.  It  is  ^'quo'^  there,  and  in  several  editions;  but  in  the  Lyons  edi- 
tion of  Grothofredus'  *Corpus,  it  is  "  quod  -/'  which  makes  it  sense. 
Next,  in  Digest,  same  tit.  parag.  1,  it  speaks  of  it  throughout  as  a  ^  '"J 
restoring  of  the  same  thing,  if  the  donor  should  recover;  as  if  a  restitution 
was  to  be.  It  is  proper  to  take  notice,  that  in  the  Eoman  law  there  were  three 
kinds  of  donations  mortis  causa.  And  in  Voet  on  the  Pandect,  lib.  39,  tit. 
6,  parag.  3,  in  his  2nd  vol.,  p.  710,  the  division  is  agreeable  to  that  made  of 
these  donations  by  Swinbourne.  The  first  is  a  donation  by  one  in  no  present 
danger,  but  in  consideration  of  mortality  if  he  died ;  and  this  is  strictly  com- 
pared to  a  legacy ;  for  the  property  was  to  pass  at  the  death,  not  at  the  time. 
The  second  kind  is,  where  the  property  passed  at  the  time,  defeasible  in  case 
of  an  escape  from  that  danger  in  view,  or  of  recovery  from  that  illness.  The 
third  was,  where,  though  he  was  moved  with  the  danger,  yet  not  thinking  it 
so  immediate  as  to  vest  the  property  immediately  in  the  person,  but  piit  it  in 
possession  of  the  person  as  an  inchoate  gift,  to  take  effect  in  case  he  should 
die.  Vinius's  Comment,  on  this  place  of  Justinian  is  more  particular — puts 
the  remedy  by  action  the  donor  might  have,  in  case  he  repented  or  revoked. 
That  is,  on  the  last  kind  of  donation  mortis  causS,,  where  he  did  not  part  with 
the  property  immediately,  he  should  have  a  real  action ;  but  where  he  actually 
parted  with  the  property,  but  the  gift  was  to  be  defeated  by  his  revocation  or 
recovery,  or  escape  from  that  danger  he  was  in,  conditionem  habeat,  (which 
is  a  personal  action,)  to  make  the  irritancy,  or  to  recover  damages  for  the 
thing;  so  that  it  differed  not  but  in  the  nature  of  the  action.  And  in  Calvin's 
Lexicon,  &c.,  that  is  the  distinction,  Swinburne,  on  the  text  I  have  quoted 
implies  there  should  be  a  delivery;  saying,  that  legacies  differ  from  such 
donations,  for,  that  legacies  are  not  delivered  by  the  testator,  but  to  be  paid 
or  delivered  by  the  administrator;  putting  the  distinction  upon  the  one  being 
delivered  in  life,  the  other  after  death.  But,  notwithstanding  this,  several 
books  in  the  civil  law  import  the  contrary;  particularly  Yinius,  in  his  Com- 
ment., lib.  2,  tit.  7,  sec.  1,  numero  2 ;  Covarruvias,  vol.  1,  rub.  3,  and  pj^-oon 
*Voet  on  the  Pandect,  same  chapter,  num.  3  and  num.  6,  which  pas-  L  -• 

sages  show  the  different  expression  and  opinions,  some  importing  a  delivery, 
others  not.  I  have  mentioned  them  to  come  at  that  which  seems  the  distinc- 
tion, reconciling  them  all,  according  to  what  is  laid  down  by  Voet,  num.  6, 
that  they  did  not  require  an  absolute  delivery  of  possession  to  the  first  or  third 
kind  of  gift  I  have  mentioned ;  but,  in  the  other  case,  where  the  property  was 
to  pass  immediately,  it  was  required ;  which  is  the  meaning  of  the  expression 
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in  Yoct,  "in  mortis  causa  donatione  dominium  non  transit  sine  traditione/' 
and  of  that  other  expression  in  Voet.  With  this  distinction,  those  passages 
in  the  civil  law  are  properly  reconciled. 

Though  I  know  these  donations  mortis  causa  could  never  come  directly  in 
question  in  the  Ecclesiastical  Court,  they  might  collaterally ;  and,  on  these 
two  heads  I  inquired  whether  there  have  been  any  cases  there  upon  this,  viz., 
in  suits  against  an  administrator  on  account  of  assets  by  the  next  of  kin,  where 
the  administrator  had  insisted  he  had,  he  could  not  administer  such  a  part, 
because  it  was  given  mortis  causS, ;  or,  if  there  is  a  will,  in  which  there  are 
specific  legacies,  and  one  of  those  legacies  he  had  given  in  his  life  by  way  of 
donation  mortis  causa,  there  it  might  come  in  question  in  the  Ecclesiastical 
Court;  but  I  cannot  find  it  has.  The  nearest  case  to  it  is  Oudey  v.  CarrolJ- 
June,  1722,  in  the  Prerogative  Court,  before  Dr.  Bettesworth.  There  was 
left  a  writing  in  the  presence  of  three  witnesses,  not  in  the  form  of  a  will,  but 
a  deed,  viz. :  "  I  have  given  and  granted,  and  give  and  grant,  to  my  five  sis- 
ters, and  children  of  the  sixth,  their  heirs,  executors,  and  administrators,  in 
case  they  survive  me,  all  my  goods  and  chattels,  and  real  and  personal  estate, 
and  all  which  I  may  claim  in  right  of  my  own,  whether  alive  or  dead."  The 
dispute  was  by  a  person  claiming  as  his  wife,  and  who  had  been  so,  but  di- 
vorced, who  insisted  this  was  no  will,  but  deed  of  gift  mortis  causa,  (and  a 
gift  mortis  causa  may  be  made  in  writing  as  well  as  otherwise,  and  so  it  might 
by  the  *Roman  and  civil  law;)  but  the  Ecclesiastical  Judge  was  of 
L  -^  an  opinion  this  was  testamentary,  proved  it  as  such,  as  a  testamen- 

tary act,  and  probate  was  granted,  from  which  there  was  no  appeal ;  but  a  case 
was  there  cited  of  Sliargold  v.  Shargold,  upon  a  deed  of  gift  by  Dr.  Pope,  not 
to  take  place  until  his  death,  and  sixpence  delivered,  by  way  of  symbol,  to 
put  the  grantee  in  possession ;  that  was  pronounced  for  as  a  will,  not  as  a  do- 
nation mortis  causa;  which  I  mention  to  show  how  far  the  Ecclesiastical  Court 
has  considered  these  things  as  testamentary. 

Having  considered  these  donations,  the  difi*erent  species,  and  how  far  deli- 
very is  necessary  by  the  Roman  and  civil  law,  I  will  consider  it  according  to 
the  law  of  England.  They  are  undoubtedly  taken  from  the  civil  law;  but 
not  to  be  allowed  of  here  farther  than  the  civil  law  on  that  head  has  been  re- 
ceived and  allowed.  Taking  the  law  of  England  to  consist,  (as  Hob.  says,) 
of  rules  of  law  and  equity,  it  might  have  come  in  question  in  cases  of  action 
of  trover  and  detinue ;  but  I  have  never  found  any  action  on  that  head.  Con- 
sider it,  therefore,  as  in  this  Court,  the  civil  law  not  binding  here,  but  as  far 
as  received  and  allowed;  which  must  be  from  adjudged  cases  and  authorities, 
proving  that  tne  civil  law  has  been  received  in  England,  in  respect  of  such 
donations,  only  so  far  as  attended  with  delivery,  or  what  the  civil  law  calls 
tradition,  for  which,  Swinburne,  who,  being  an  English  writer  on  the  civil 
law,  what  he  lays  down  is  some  evidence  of  what  has  been  received  here. 
Part  I.,  sec.  7;  but,  in  other  places,  sec.  6,  in  tit.  Definition  of  Legacy,  he  is 

1  See  Thorold  v.  Thorold,  1  Phillim.  1 ;  Attorney-General  v.  Jones,  3  Price,  368. 
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still  more  express.     In  both  places,  in  one  directly,  in  the  other  collaterally, 
he  lays  down,  that  delivery  is  necessary. 

Next,  consider  it  on  the  resolutions  of  this  Court;  the  same  thing  results 
from  them.  There  are  not  many  cases  on  this  head,  and  they  are  somewhat 
loose.  The  first  is  Drury  v.  Smith,  1  P.  Wms.  404,  where  Lord  Cowper 
founded  himself  on  this,  and  the  possession  transmitted  and  changed ;  next 
Lawson  v.  Lawson,  1  P.  Wms.  441.  All  that  I  can  collect  from  thence  is, 
that  the  [gift  of  the]  *purse  was  held  good,  because  delivered  to  the 
wife  herself.  As  to  the  other  legacy  of  £100  bill,  I  cannot  say  on  L  •-• 
what  it  depended.  It  is  a  kind  of  compound  gift;  so  many  collateral  circum- 
stances are  taken  into  it,  that  nothing  can  be  inferred  from  it;  but,  being  a 
draught  on  his  goldsmith,  that  draught  was  delivered ;  so  that  it  does  not  con- 
tradict what  I  lay  down ;  and  there  was  delivery,  so  far  as  it  was  capable.  In 
Jones  V.  Selhy,  Prec.  Ch.  300,  the  result  is,  that  the  opinion  of  the  Master  of 
the  Rolls  was  founded  plainly  on  this,  of  the  delivery  of  possession ;  holding, 
that  the  gift  of  the  tally,  as  contained  in  the  hair  trunk,  was  a  good  donation 
mortis  causa ;  and  that  Lord  Cowper  avoided  determining  that,  on  the  foun- 
dation of  the  subsequent  point  of  a  satisfaction  or  ademption,  on  which  he 
grounded  his  determination.  In  all  the  instances,  it  is  absolutely  necessary 
to  be  the  person's  after  the  party's  death ;  though,  in  some  cases,  it  vests  the 
property,  in  others  not.  But,  to  explain  more  fully  Lord  Cowper's  opinion 
there,  I  will  refer  you  back  to  Drury  v.  Smith,  and  to  Hedges  v.  Hedges,  Prec. 
Ch.  269,  which  turned  on  another  point ;  but  there  Lord  Cowper  laid  down  a 
necessity  of  delivery  very  strongly;  where  he  says,  testator  'Ogives  with  his 
own  hands."  Snellgrove  v.  Baily^  determined  by  me,  11th  March,  1744, 
was  urged,  where  a  bond  was  given  in  prospect  of  death ;  the  manner  of  gift 
was  admitted;  the  bond  was  delivered;  and  I  held  it  a  good  donation  mortis 
causa.  It  was  argued,  that  there  was  no  want  of  actual  delivery  there,  or 
possession,  the  bond  being  but  a  chose  in  action ;  and,  therefore,  there  was  no 
delivery  but  of  the  paper.  If  I  went  too  far  in  that  case,  it  is  not  a  reason  I 
should  go  further,  and  I  choose  to  stop  there.  But  I  am  of  opinion  that  de- 
cree was  right,  and  differs  from  this  case ;  for,  though  it  is  true  that  a  bond, 
which  is  specialty,  is  a  chose  in  action,  and  its  principal  value  consists  in  the 
thing  in  action,  yet  some  property  is  conveyed  by  the  delivery;  for  the  pro- 
perty is  vested,  and  to  this  degree,  that  the  law  books  say,  the  person  to  whom 
this  specialty  is  given,  may  cancel,  burn,  and  destroy  it;  the  consequence  of 
which  is,  that  it  *puts  it  in  his  power  to  destroy  the  obligee's  power  ■-  i(,>joo-\ 
of  bringing  an  action,  because  no  one  can  bring  an  action  on  a  bond 
without  a  profert  in  curiam."  Another  thing  made  it  amount  to  a  delivery, 
that  the  law  allows  it  a  locality ;  and,  therefore,  a  bond  is  bona  notabilia,  so 
as  to  require  a  prerogative  administration,  where  a  bond  is  in  one  diocese  and 
goods  in  another.     Not  that  this  is  conclusive ;  this  reasoning  I  have  gone 

1  3  Atk.  214. 

2  An  action  may,  however,  now  be  brought  without  profert.     See  Duffield  v.  Elwes,  1 
Bligh.  N.  S.  543. 
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upon,  is  agreeable  to  Jenk.  Cent.  109,  case  9,  relating  to  delivery  to  eflfectuate 
gifts.  IIow  Jenkins  applied  that  rule  of  law  he  mentions  there,  I  know  not; 
but  rather  apprehend  he  applied  it  to  a  donation  mortis  caussi ;  for  if  to  a 
donation  inter  vivos,  I  doubt  he  went  too  far. 

Another  case  is  Miller  v.  Miller ,  3  P.  Wms.  356 ;  which  is  a  very  strong 
case,  so  far  as  that  opinion  goes,  to  require  delivery ;  which  case,  I  believe, 
was  hinted  at  as  inconsistent  with  my  decree;  but  there  is  a  great  difference 
between  delivery  of  a  bond,  (which  is  a  specialty,  is  itself  the  foundation  of 
the  action,  and  the  destruction  of  which  destroys  the  demand,)  and  the  deli- 
very of  a  note  payable  to  bearer,  which  is  only  evidence  of  the  contract. 
Therefore,  from  the  authority  of  Swinburne,  and  all  these  cases,  the  conse- 
quence is,  that  by  the  civil  law,  as  received  and  allowed  in  England,  and  con- 
sequently by  the  law  of  England,  tradition  or  delivery  is  necessary  to  make  a 
good  donation  mortis  causa;  which  brings  it  to  the  question,  whether  delivery 
of  the  three  receipts  was  a  sufficient  delivery  of  the  thing  given,  to  effectuate 
the  gift.     I  am  of  opinion  it  was  not. 

It  is  argued,  that  though  some  delivery  is  necessary,  yet  delivery  of  the 
thing  is  not  necessary,  but  delivery  of  anything  by  way  of  symbol  is  sufficient ; 
but  I  cannot  agree  to  that;  nor  do  I  find  any  authority  for  that  in  the  civil 
law,  which  required  delivery  to  some  gifts,  or  in  the  law  of  England,  which 
required  delivery  throughout.  Where  the  civil  law  requires  it,  they  require 
actual  tradition,  delivery  over  of  the  thing.  So  in  all  the  cases  in  this  Court, 
delivery  of  the  thing  given  is  relied  on,  and  not  in  the  name  of  the  thing,  as 
r*7^71  ^°  ^^^  delivery  of  sixpence,  in  ^Shargold  v.  Shargold ;  if  it  was  al- 
*-  lowed  any  effect,  that  would  have  been  a  gift  mortis  causS,,  not  as  a 

will,  but  that  was  allowed  as  testamentary,  proved  as  a  will,  and  stood.  The 
only  case  wherein  such  a  symbol  seems  to  have  been  held  good,  is  Jones  v. 
SeJhy ;  but  I  am  of  opinion  that  amounted  to  the  same  thing  as  delivery  of 
possession  of  the  tally,  provided  it  was  in  the  trunk  at  the  time.  Therefore, 
it  was  rightly  compared  to  the  cases  upon  21  Jac.  1,  as  Ryall  v  Rowles^  and 
others.  It  never  was  imagined,  on  that  statute,  that  delivery  of  a  mere  sym- 
bol in  the  name  of  the  thing,  would  be  sufficient  to  take  it  out  of  that  statute ; 
yet,  notwithstanding,  delivery  of  the  key  of  bulky  goods,  where  wines,  &c.  are, 
has  been  allowed  as  delivery  of  the  possession,  because  it  is  the  way  of  coming 
at  the  possession,  or  to  make  use  of  the  thing ;  and,  therefore,  the  key  is  not  a 
symbol,  which  would  not  do.  If  so,  then  delivery  of  these  receipts  amounts 
to  so  much  waste  paper;  for  if  one  purchases  stock  or  annuities,  what  avail  are 
they  after  acceptance  of  the  stock  ?  It  is  true,  they  are  of  some  avail  as  to 
the  identity  of  the  person  coming  to  receive;  but  after  that  is  over,  they  are 
nothing  but  waste  paper,  and  are  seldom  taken  care  of  afterwards.  Suppose 
Fly,  instead  of  delivering  over  these  receipts  to  Mosely,  had  delivered  over 
the  broker's  note,  whom  he  had  employed,  that  had  not  been  a  good  delivery 
of  the  possession.  There  is  no  color  for  it;  it  is  no  evidence  of  the  thing,  or 
part  of  the  title  to  it;  for  suppose  it  had  been  in  a  mortgage  in  question,  and 

»  1  Ves.  348. 
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a  separate  receipt  had  been  taken  for  the  mortgage  money,  not  on  the  back  of 
the  deed,  (which  was  a  very  common  way  formerly,  and  is  frequently  seen  in 
the  evidence  of  ancient  titles,)  and  the  mortgagee  had  delivered  over  this 
separate  receipt  for  the  consideration-money,  that  would  not  have  been  a  good 
delivery  of  the  possession,  nor  given  the  mortgage^  mortis  causa,  by  force  of 
that  act.  Nor  does  it  appear  to  me,  by  proof,  that  possession  of  these  three 
receipts  continued  with  Mosely  from  the  time  they  were  given,. in  February,  to 
the  time  of  Fly's  death;  for  there  is  a  witness  who  speaks,  that,  *in  t^j^yoq-] 
some  short  time  before  his  death.  Fly  showed  him  these  receipts,  and 
said,  he  intended  them  for  his  uncle  Mosely.  Therefore,  I  am  of  opinion,  it 
would  be  most  dangerous  to  allow  this- donation  mortis  causa,  from  parol  proof 
of  delivery  of  such  receipts,  which  are  not  regarded  or  taken  care  of  after  ac- 
ceptance; and  if  these  annuities  are  called  choses  in  action,  there  is  less  reason 
to  allow  of  it  in  this  case  than  in  any  other  ehose  in  action;  because  stocks 
and  annuities  are  capable  of  a  transfer  of  the  legal  property  by  act  of  Parlia- 
ment, which  might  be  done  easily ;  and  if  the  intestate  had  such  an  aversion 
to  make  a  will  as  supposed,  he  might  have  transferred  to  Mosely;  consequently, 
this  is  merely  legatory,  and  amounts  to  a  nuncupative  will,  and  contrary  to  the 
Statute  of  Frauds,  and  would  introduce  a  greater  breach  on  that  law  than  was 
ever  yet  made ;  for  if  you  take  away  the  necessity  of  delivery  of  the  thing 
given,  it  remains  merely  nuncupative.  To  this  purpose,  consider  the  clauses 
in  the  Statute  of  Frauds^  relating  to  this;  which  seem  to  me  to  be  applied  di- 
rectly to  prevent  a  mischief  of  this  sort.  The  clauses  are  in  sections  19,  20, 
21,  22,2  -^hich  have  very  anxious  provisions  against  dispositions  of  this  kind, 
requiring  three  witnesses,  solemn  declaration  of  the  testator,  fixing  the  place 
of  making,  and  to  be  reduced  into  writing  in  six  days  after  making.  These 
are  in  eases  where  no  will  was  made.  Next,  comes  another  requisite,  where 
a  will  has  been  made.  If  what  the  plaintiff  insists  on  is  right  in  point  of  law, 
that  this  gift  of  the  annuities  by  delivery  of  the  receipts  was  good,  yet,  though 
Fly  had  made  a  will  before,  it  had  been  equally  good  notwithstanding  that 
will,  because' this  relates  to  revocation  of  a  will  in  writing  by  anything  amount- 
ing to  a  testamentary  act.  It  would  be  good  against  the  will,  as  appears  from 
the  cases.  Would  not  that  be  quite  contrary  to  the  plain  provision  of  this 
clause,  taking  away  delivery  of  the  thing  ?  Here  is,  then,  a  revocation  of  a 
will  by  words  only ;  viz. :  "  This  is  yours  v^hen  I  die ;''  all  these  clauses,  there- 
fore, will  be  overturned,  if  such  evidence  is  admitted.  But  it  is  said,  if  this 
is  not  allowed,  it  will  be  impossible  to  make  '^a  donation  mortis  caus^,  r^'joq-i 
of  stock  or  annuities,  because  in  their  nature  they  are  not  capable  of  ^ 
actual  delivery.  I  am  of  opinion,  it  cannot,  without  a  transfer,  or  something 
amounting  to  that :.  and  there  is  no  harm  in  it,  considering  how  much  of  the 
personal  estate  of  this  kingdom,  vastly  the  greatest  proportion  of  it,  subsists 


2  These  sections  are  repealed  by  1  Vict.  c.  26,  s..  2  ;  but  as  to  the  wills  of  soldiers  on 
service,  or  mariners,  and  as  to  the  wills  of  petty  officers,  seamen,  non-coramissioned 
officers  of  marines,  and  marines,  so  far  as  relates  to  money  arising  from  service,  see  ss. 
11  &  12,  and  11  Geo.  4,  and  1  WilL  4,  0.20. 
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now  in  stock  and  funds;  and  all  the  anxious  provisions  of  the  Statute  of 
Frauds  will  signify  nothing,  if  donation  of  stock,  attended  only  by  delivery  of 
the  paper,  is  allowed.  It  might  be  supported  to  the  extent  of  any  given  value, 
and  would  leave  these  things  under  the  greatest  degree  of  uncertainty,  and 
amount  to  a  repeal  of  that  useful  law  as  to  all  this  part  of  the  property  of  the 
subjects  of  this  kingdom.  Therefore,  notwithstanding  the  strong  evidence  of 
the  intent,  this  gift  of  annuities  is  not  sufficiently  made  within  the  rules  of 
the  authorities;  and  I  am  of  opinion  not  to  carry  it  further.  If  any  doubt  re- 
mains in  any  one's  mind,  I  will  add,  (what  I  very  seldom  do,  though  it  has 
been  done  by  my  predecessors,)  that  I  should  be  very  glad  to  have  this  point 
settled  by  the  supreme  authority ;  for  it  highly  ought  to  be  settled,  if  there  is 
a  doubt,  considering  so  large  a  property  of  this  kind. 

The  bill  ought  to  be  dismissed  therefore,  without  costs,  as  to  the  demand  of 
these  annuities,  or  any  other  part  of  the  intestate's  estate  by  way  of  donation 
mortis  causa. 

But  as  there  was  a  plain  intent  of  bounty  and  kindness  to  this  old  man,  who 
lived  with  him  as  a  servant,  and  it  seems,  in  expectation  of  what  should  be 
given  at  his  death,  therefore,  on  the  other  part  of  the  bill  an  inquiry  should 
be,  what  Mosely  deserved  over  and  above  his  maintenance,  for  services  per- 
formed during  the  life  of  Fly.  The  account  should  be  taken  from  a  reason- 
able time,  if  the  plaintiff  thinks  fit  to  pay  it. 


In  Ward  v.  Turner,  which  is  a  leading  case  on  the  doctrine  of  donations 
mortis  causa.  Lord  Hardwicke,  with  great  learning,  discusses  the  authorities 
r  *74.ni  "P^'^  *^^  ^^^^^  ^^^>  from  which  it  has  been  ^imported  into  the  law  of 
•-  -•  England.    See  JDudfield  v.  Elwes,  1  Bligh,  N.  S.  536 ;  1  Dow  &  C.  10. 

In  the  subsequent  case  of  TateY.  Hilbert,  2  Ves.  jun.  Ill,  Ward  v.  Turner 
was  commented  on,  and  the  civil  law  more  fully  explained,  by  Lord  Rosslyn, 
in  his  very  able  judgment.  "All  the  passages  in  Swinburne,''  said  his  Lord- 
ship, "are  only  references  to  different  texts  of  the  civil  law;  and  where  he 
defines  donatio  mortis  causa  he  is  coupling  the  description  of  a  legacy  with  a 
very  short  text  of  the  civil  law ;  there  is  a  perplexity  in  it.  He  takes  it  from 
a  part  of  the  civil  law  compiled  at  a  time  when  the  subject  itself  rested  in  a 
degree  of  contradiction,  and  it  was  the  common  topic  of  debate,  whether  gifts 

under  such  circumstances  resembled  a  gift  or  a  legacy The  two  first 

species  of  which  he  makes  mention,  are  clearly  mere  donations.  Swinburne 
has  there  taken  an  authority  from  the  Digest,  which  he  refers  to,  and  has 
copied.  It  does  state  these  donations,  and  rates  them  all  under  the  general 
title,  Donatio  mortis  causa. 

"  That  is  the  time  when  it  was  in  dispute.  ^  Julianus,  libro  17  Digestorum, 
tres  esse  species  mortis  causa  donationum  ait;  unam,  cum  quis  nullo  praesentis 
periculi  metu  conterritus,  sed  sola  cogitatione  mortalitatis,  donat.  Aliam  esse 
speciem  mortis  causa  donationum  ait,  cum  quis  imminente  periculo  commotus 
ita  donat,  ut  statim  fiat  accipientis.     Tertium  genus  esse  donationis  ait,  si  quis 
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periculo  motus  non  sic  det,  ut  statim  faciat  accipientis,  sed  tunc  demum,  cum 
mors  fuerit  insecuta.' 

"  If  he  had  looked  a  little  further  under  the  same  title,  he  would  have  found 
there  an  opposite,  hut  a  much  more  correct  opinion,  which  finally  prevailed, 
and  was  established  as  legal.  It  is  the  twenty-seventh  law  :  ^  Ubi  ita  douatur 
mortis  causa,  ut  nullo  casu  revocetur,  '  mors'  (that  must  be  supplied,)  causa 
donandi  magis  est,  quam  mortis  causS.  donatio :  et  ideo  perinde  haberi  debet 
atque  alia  quaevis  inter  vivos  donatio ;  ideoque  inter  viros  et  uxores  non  valet ; 
et  ideo  nee  Falcidia  locum  habet  qiiasi  in  mortis  causa  donatione/  In  the 
Institutions,  in  the  time  of  Justinian,  tit.  7,  De  Donationibus,  there  is  a  history 
given  of  these  contests  that  had  prevailed  ;  and  a  definition  is  strictly  given  of 
what  shall  be  donatio  mortis  causa.  '  Mortis  causa  donatio  est,  quca  propter 
mortis  fit  suspicionem,  cum  quis  ita  donat,  ut  si  quid  humanitus  ei  contigisset, 
haberet  is  qui  accepit,  sin  autem  supervixisset,  is,  qui  donavit,  reciperet;  vel 
si  eum  donationis  poenituisset,  aut  prior  decesserit  is,  cui  donatum  sit.  Hae 
mortis  causa  donationes  ad  exemplum  legatorum  redactge  sunt  per  omnia  :  nam 
cum  prudentibus  ambiguum  fuerat  utrum  donationis  an  legati  instar  r*»T4.n 
eam  obtinere  *oporteret,  et  utriusquc  causae  qusedam  habebat  insignia  -' 

et  alii  ad  aliud  genus  eam  retrahebantj  a  nobis  constitutum  est;  ut  per  omnia 
fere  legatis  connumeretur,  et  sic  procedat  quemadmodum  nostra  constitutio 
eam  formavit.  Et  in  summa  mortis  causa  donatio  est,  cum  magis  se  quis  velit 
habere  quam  eum,  cui  donat,  magisque  eum  cui  donat  quam  hseredem  suum  :' 
Just.  Inst.,  tit.  7,  De  Donationibus.  There  it  is  clearly  and  correctly  defined, 
that  it  had  in  effect  the  nature  of  a  legacy,  and  was  liable  to  debts,  and  that 
it  was  only  a  gift  upon  survivorship;  and  the  danger  of  suffering  these  gifts 
to  be  taken  loosely  occasioned,  at  the  same  time,  with  the  passage  I  have  read, 
an  ordinance  of  the  emperor,  that  it  should  be  in  writing,  with  five  witnesses. 
In  the  case  before  Lord  Hardwicke,  (  Ward  v.  Turner,)  in  which  all  the  cases 
were  very  fully  considered,  he  takes  notice  of  this  perplexity  in  the  reasoning, 
before  it  was  properly  defined ;  but  considers  clearly,  that,  by  the  law  of  Eng- 
land, it  cannot  be  a  present,  absolute  gift,  but  to  take  effect  on  the  death  of 
the  party.'' — Per  Lord  Rosslyn,  in  Tate  v.  Hilhert,  2  Yes.  jun.  118  ;  and  see 
Staniland  v.  Willott,  3  Mac.  &  &.  674. 

The  following  circumstances  are  requisite  in  order  to  constitute  a  good  do- 
natio mortis  causal : 

1.  The  gift  must  be  made  by  the  donor  in  contemplation  of  the  conceived 
approach  of  death:  {Duffield  v.  Elwes,  1  Bligh.  N.  S.  530;  Edwards  v. 
Jones,  1  My.  &  Cr.  233,  236 ;  otherwise  it  will  not  be  a  good  donatio  mortis 
causa :  {Hedges  v.  Hedges,  Prec.  Ch.  269 ;  Walter  y.  Hodge,  2  Swanst.  92, 
100 ;)  but  a  gift  will  be  presumed  to  be  in  contemplation  of  death,  where  the 
donor  is  ^^  in  his  last  sickness,''  or  "  languishing  on  his  death-bed  :"  Miller 
v.  Miller,  3  P.  Wms.  356 ;  Lawson  v.  Lawson,  1  P.  Wms.  441 ;  Walter  v. 
Hodge,  2  Swanst.  100 ;  but  see  the  dictum  of  Chief  Baron  Eyre  in  Blount  v. 
Burrow,  1  Yes.  jun.  546. 

2.  The  gift  must  be  intended  to  take  complete  effect  only  after  the  donor's* 
decease :  Edwards  v.  Jones,  1  My.  &  Cr.  233 ;   Tate  v.  Hilbert,  2  Yes.  jun. 
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120.  But  it  is  not  absolutely  necessary  that  the  donor  should  expressly  declare 
that  the  gift  is  to  be  returned  to  him  if  he  recover,  for  if  it  be  made  in  the 
extremity  of  sickness,  or  in  contemplation  of  death,  the  law  implies  a  condi- 
tion, that  it  is  to  be  held  only  by  the  donee  in  the  event  of  the  donor's  death. 
Thus,  in  Gardner  v.  Parker,  3  Madd.  184,  A.  being  seriously  ill,  two  days 
before  his  death,  in  the  presence  of  a  servant,  gave  B.  a  bond,  saying  at  the 
same  time,  *'  There,  take  that,  and  keep  it/'  Sir  John  Leach,  V.  C,  held  the 
gift  to  be  a  donatio  mortis  causa.  ^'  The  doubt,''  said  his  Honor,  "  here  is, 
r  *74.21  *^^^  *^^  donor  has  not  expressed  that  the  bond  was  to  be  ^returned 
if  be  recovered.  This  bond  was  given  in  the  extremity  of  sickness, 
and  in  contemplation  of  death  ;  and  it  is  to  be  inferred,  that  it  was  the  inten- 
tion of  the  donor  that  it  should  be  held  as  a  gift,  only  in  case  of  his  death. 
If  a  gift  is  made  in  expectatio»  of  death,  there  is- an  implied  condition,  that 
it  is  to  be  held  only  in  the  event  of  death.  The  cases  of  Laioson  v.  Lawson, 
(1  P.  Wms.  441 ;)  3IiUer  v.  Miller,  (3  P.  Wms.  358;)  Jones  v.  Selb?/,  (Prec. 
Ch.  300,)  furnish  this  rule."     And  see  Tate  v.  Leithead,  Kay,  658,  662. 

If,,  however,  it  appear,  from  the  circumstances  of  the  transaction,  that  the 
donor  intended  to  make  an  immediate  and  irrevocable  gift,  it  will  not  be  a 
good  donatio  mortis  causa.  Thus,  in  Edwards  v.  Jones,  1  My.  &  Cr.  226, 
M.  C,  the  obligee  of  a  bond,  five  days  before  her  death  signed  an  endorsement, 
not  under  seal,,  upon  the  bond,  as  follows  :  ''  I,  M.  C,  do  hereby  assign  and 
transfer  the  within  bond  or  obligation,  and  all  my  right,  title,  and  interest 
thereto,  unto  and  to  the  use  of  my  niece,  E.  E.,  with  full  power  and 
authority  for  the  said  E.  E.  to  sue  for  and  recoyer  the  amount  thereof,  and 
all  interest  now  due,  or  hereafter  to  become  due,  thereon."  It  was  argued, 
that  if  the  gift  could  not,  in  consequence  of  its  being  incomplete,  take  effect 
as  a  donatio  inter  vivos,  it  would  take  effect  as  a  donatio  mortis  causa.  But 
Lord  Cottenham  held,  that  it  could  not  take  effect  as  a  donatio  mortis  causa, 
as  an  absolute  and  irrevocable  gift  was  intended.  "  A  party,"  observed 
his  Lordship,  '^'^making  a  donatio  mortis  causa,  does  not  part  with  the  whole 
interest,  save  only  in  a  certain  event;  and  it  is  of  the  essence  of  such  a 
gift,  that  it  shall  not  otherwise  take  effect.  A  donatio  mortis  causa  leaves 
the  whole  title  in  the  donor,  unless  the  event  occurs  which  is  to  divest 
him.  Herey  however,  there  is  an  actual  assignment,  by  which  the  donor,  M. 
C,  transfers  all  her  right,  title,  and  interest  in  the  subject,  to  her  niece;  and 
that  is  really  the  whole  evidence  of  the  transaction;  for  the  testimony  of  seve- 
ral persons,  who  were  present,  proves  that  it  was  intended  as  a  gift;  and  though 
others  speak  as  to  an  intention  being  expressed,  inconsistent  with  the  written 
document,  very  little  attention  can  be  paid  to  statements  of  what  passed,  when 
contradicted  by  the  act  of  the  party,  as  evidenced  by  a  written  instrument.  . 

There  is  not  very  precise  evidence  as  to  the  time  when  these  bonds 

got  into  the  possession  of  the  plaintiff.  There  is  also  a  defect  of  evidence,  to 
show  that  at  the  time  at  which  the  transaction  took  place,  M.  C.  was  in  such 
a  state  of  illness,  or  expectation  of  death,  as  would  warrant  a  supposition  that 
the  gift  was  made  in  contemplation  of  that  event.  These  considera- 
L  -'  tions,  however,  do  not  appear  to  be  very  material,  ^because  I  consider 
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the  language  of  the  assignment  itself  to  exclude  the  possibility  of  treating 
this  as  a  donatio  mortis  causa." 

Upon  the  same  principle  the  gift  of  a  check  upon  a  banker  is  not  good  as  a 
donatio  mortis  causa,  because  it  is  a  gift  which  can  only  be  made  effectual  by 
obtaining  payment  of  it  in  the  donor's  lifetime,  and  is  revoked  by  his  death. 
See  Tate  v.  Hilhert,  2  Ves.  jun.  111. 

Although  there  be  an  actual  legal  transfer  of  property  such  as  standing  by 
itself  alone,  would  amount  to  a  complete  gift  inter  vivos,  it  will  nevertheless 
be  a  donatio  mortis  causa,  if  there  be  annexed  to  the  gift  a  condition  either 
express  or  implied  that  it  is  only  to  take  effect  in  the  event  of  1;he  death  of  the 
giver,  and  upon  his  recovery  the  donee  will  be  a  mere  trustee,  {JStaniland  v. 
Willott,  3  Mac.  &  Gr.  664,)  unless  there  be  a  confirmation  of  the  gift,  so  as  to 
convert  it  into,  or  give  it  the  effect  of,  an  absolute  irrevocable  gift  inter  vivos, 
(lb.  681.) 

3.  There  must  be  a  delivery  or  traditio  of  the  subject  of  the  gift  to  the  donee 
for  his  o'^n  use  :  (^Tate  v.  Hilhert,  2  Yes.  jun.  120  ;)  or  upon  trust  for  another 
person  :  {Drury  v.  Smith,  1  P.  Wms.  405  ;  Farquharson  v.  Cave,  2  Coll. 
367;  Moore  v.  Darton,  4  De  G.  &  Sm.  517;  and  see  Bihhy  v.  Coulter,  Ridg. 
Ca.  t.  Hard.  206,  n. ;)  or  for  a  particular  purpose ;  see  Blount  v.  Burrow,  4 
Bro.  C.  C.  71,  where  the  donor,  twelve  days  before  his  death,  delivered  to  the 
donee  four  India  bonds  to  enable  him  to  carry  on  and  maintain  a  law-suit, 
which  the  donor  had  commenced.  Lord  Commissioner  Eyre  held  it  to  be  a 
good  donatio  mortis  causa,  but  he  directed  an  issue  to  try  whether  the  bonds 
were  delivered. 

It  was,  indeed,  argued  in  Hamhroohe  v.  Simmons,  4  Russ.  25,  that  a  do- 
natio mortis  causa  could  not  be  coupled  with  a  condition,  or  made  subject  to 
a  trust ;  but  as  an  issue  was  directed  which  left  the  question  of  law,  as  well  as 
of  fact,  to  the  consideration  of  a  court  of  law,  the  point  was  not  decided.  How- 
ever, in  the  subsequent  case  of  Hills  v.  Hills,  8  M.  &  W.  401,  where  a  person 
on  her  death-bed,  gave  a  pocket-book,  containing  £80  in  cash  and  notes  to 
her  brother,  wishing  that  he  should  bury  her,  and  that  he  should  have  all  she 
had,  it  was  held,  in  the  Exchequer,  by  Abinger,  C.  B.,  Parke,  B.,  Alderson, 
B.,  and  Bolfe,  B.,  that  it  was  a  good  donatio  mortis  causa,  although  coupled 
with  a  trust.  ''I  cannot  see,"  said  Mr.  Baron  Bolfe,  ''how  the  annexation 
of  a  trust  to  the  gift  can  make  any  difference.  If  it  be  lawful  so  to  give  the 
property  out  and  out  to  the  party  for  his  own  use,  I  cannot  see  that  it  makes 
any  difference,  that  with  it  he  is  to  pay  for  a  particular  thing.  If  a  man  on 
his  death-bed  gives  another  £1000,  is  it  any  addition  to  the  evils  attending 
this  mode  of  bestowing  ^property,  that  he  attaches  ^  condition  to  it ;  ^  *744i 
as,  for  instance,  that  he  stipulates,  that  his  brother  shall  receive  an 
outfit  to  India  ?  The  case  of  Blount  v.  Burrow,  is  expressly  in  point,  and 
disposes  of  the  question;  and  I  have  no  doubt  that  other  cases  might  be 
found." 

These  decisions  rightly  follow  the  civil  law,  according  to  which  it  is  clear, 
that  a  donatio  mortis  causa  might  be  made  the  subject  of  a  trust  or  condition. 
*'Eorum  quibus  mortis  causa  donatum  est,  fidei  committi  quoquo  tempore  po- 
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test;  quod  fidei  commissum,  lireredes,  Salva  Falcidiae  rationo,  quam  in  his 
quoque  donationibus  exemplo  legatorum,  locum  habere  placuit,  praestabunt.  Si 
pars  donationis  fideicoramisso  teneatur,  fideicommissum  quoque  munere  Falci- 
diae fungctur.  Si  taiiien  alimenta  praestari  voluit,  collationis  totum  onus  in 
residuo  donationis  esse  respondendum  erit  ex  defuncti  voluntate,  qui  de  majore 
pecunia  praestari  non  dubi6  voluit  integra/'  Dig.  lib.  31,  tit.  1, 1.  77,  s.  1,  cited 
4  Russ.  27 ;  2  Coll.  356.  ^^  Ab  eo,  qui  neque  legatum  neque  fideicommissum^ 
neque  haereditatem  vel  mortis  causa  donationera  accepit  nihil  per  fideicom- 
missum relinqui  potest.'^  Cod.  lib.  6,  tit.  42,  1.  9,  cited  4  Russ.  27.  Sed 
vide  Bihhy  v.  Coulter,  Ridg.  Ca.  t.  Hard.  206,  n. 

A  delivery  in  order  to  be  effectual  must  be  made  either  to  the  donee  him- 
self or  to  some  one  for  him.  A  mere  delivery  to  an  agent,  in  the  character  of 
agent  for  the  giver  will  not  be  sufi&cient.  {Farquharwn  v.  Cave,  2  Coll. 
356,  367  ;)  the  delivery  also  when  there  are  any  declarations  made  by  the 
donor  relative  to  the  subject-matter  of  the  gift,  should  be  contemporaneous 
with  them.  {TJiompson  v.  Heffernan,  4  D.  &  War.  285;  HawkmsY.  Blewitt, 
2  Esp.  664 ;)  and  even  if  there  be  a  delivery  to  the  donee  or  to  some  one  for 
him,  it  will  not  be  good,  unless  the  donor,  (subject  of  course  to  the  ordinary 
condition  making  void  the  gift,  which  is  always  either  expressed  or  implied  in 
case  of  his  recovery,)  parts  with  the  dominion  over  the  thing  given.  Thus  in 
IlawJcins  V.  Blewitt,  (2  Esp,  663,)  in  an  action  of  trover,  for  a  box  containing 
money  and  wearing  apparel,  by  an  administrator,  ihe  case  on  the  part  of  the 
plaintiff  was,  that  the  intestate  in  his  last  illness  ordered  the.  box  to  be  carried 
to  the  house  of  the  defendant,  who  was  his  aunt,  and  to  he  delivered  to  her ; 
but  he  gave  no  other  directions  respecting  it,  nor  said  anything  about  giving 
it  to  her.  It  was,  however,  further  given  in  evidence,  that  on  the  next  day, 
the  key  was  brought  to  the  intestate,  who  desired  it  to  be  taken  back,  saying 
that  he  should  want  some  articles  of  clothing  out  of  it.  The  plaintiff  had  a 
verdict.  Lord  Kenyon,  C.  J.,  said,  "  In  the  case  of  a  donatio  mortis  causa, 
^  _  possession  must  be  immediately  given  ;  that  has  been  done  here  ;  *a 
L  '  J  delivery  has  taken  place,  but  it  is  also  necessary  tliai  hy  parting  with 
the  possession,  the  deceased  should  also  part  with  the  dominion  over  it.  That 
has  not  been  done  here.  The  bringing  back  the  key  by  her  the  next  morning  to 
the  intestate,  and  his  declaration  that  he  should  want  one  of  the  articles  of  his 
apparel  contained  in  it,  are  sufficient  to  show  that  he  had  no  intention  of  making 
any  gift  or  disposition  of  the  box.  It  seems  rather  to  have  been  left  in  the 
defendant's  care  for  safe  custody,  and  was  so  considered  by  herself."  See, 
also,  ReddelY.  Dohree,  10  Sim.  244;    Tapleij  v.  Kent,  1  Robert.  400. 

A  delivery  of  a  thing  by  way  of  symbol,  according  to  the  opinion  of  Lord 
Hardwicke,  in  the  principal  case,  is  not  a  sufficient  delivery.  Thus,  he  held 
that  the  delivery  of  the  receipts  for  South  Sea  Stock  was  not  a  sufficient  deli- 
very to  constitute  a  donatio  mortis  causa,  but  he  said  that  an  actual  transfer, 
or  something  amounting  to  that,  would  have  been  necessary.  Nor  will  the 
delivery  of  a  note  not  payable  to  the  bearer,  {Miller  v.  Miller,  3  P.  Wms.  356 ;) 
nor  in  general  of  a  cheque  upon  a  banker,  be  a  sufficient  delivery,  {Tate  v. 
Hilhert,  2  Ves.  jun.  Ill ;  4  Bro.  C.  C.  286  ;)  because  a  cheque  has  no  rela- 
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tion  to  the  donor's  death  :  it  is  a  gift  to  take  place  immediately,  and,  being 
merely  an  authority  to  receive  a  sum  of  money,  it  is  effectually  revoked  by  the 
death  of  the  donor.  However,  in  Lawson  v.  Latcson,  1  P.  Wms.  41,  where 
A.,  during  his  last  illness,  drew  a  bill  upon  a  goldsmith  for  the  payment  of 
£100  to  his  wife,  with  a  written  endorsement,  that  the  money  was  "  to  buy 
her  mourniog,"  and  A.  delivered  the  note  to  nis  wife,  it  was  held  that  she 
was  entitled  to  the  money.  And  Lord  Rosslyn,  in  Tate  v.  Hilherty  2  Ves. 
jun.  Ill,  notwithstanding  Lord  Hardwicke,  in  the  principal  case,  throws  some 
doubt  upon  it,  considered  the  case  perfectly  well  decided.  ^'  For,''  he  observed, 
"  taking  the  whole  bill  together,  it  is  an  appointment  of  the  money  in  the 
banker's  hands  to  the  extent  of  £100,  for  the  particular  purpose  expressed  in 
a  written  appointment  j  which  is  a  purpose  that  necessarily  supposes  his  death.'' 

In  Jones  v.  Selhy^  Prec.  Ch.  300,  where  it  was  held  by  Sir  John  Trevor, 
M.  R.,  that  the  delivery  of  the  key  of  a  trunk,  with  words  of  gift  of  the 
trunk  and  its  contents,  were  a  good  delivery  of  a  tally  upon  government  for 
£500  cciitained  in  the  trunk.  Lord  Hardwicke  observes,  that  the  transaction 
"  amounted  to  the  same  thing  as  a  delivery  of  possession  of  the  tally,  provided 
it  was  in  the  trunk  at  the  time." 

In  Boutts  V.  Ellis,  4  De  G-.  M.  &  G.  249,  a  person  four  days  before  his 
death  said  to  his  wife  :  '^  I  am  a  dying  man,  you  will  want  money  before  my 
affairs  are  wound  up,"  *0n  the  following  day  he  signed  and  de- 
livered to  her  a  crossed  cheque  upon  his  bankers  for  £1000,  and  on  L  '  J 
the  next  day  but  one,  remembering  that  the  cheque  was  crossed,  he  asked  a 
friend  who  visited  him  to  take  it,  and  give  the  wife  another  for  it ;  which  the 
friend  did,  but  his  cheque  was  post-dated.  The  donor's  cheque  was  paid 
before  his  death  to  his  friend,  who,  after  that  event,  gave  to  the  widow  a 
cheque  not  post-dated  for  the  other.  It  was  held  by  the  Lords  Justices, 
affirming  the  decision  of  Sir  J.  Romilly,  M.  R.,  (reported  17  Beav.  121,)  that 
the  transaction  constituted  a  good  donatio  mortis  causa. 

The  case  of  Smllgrove  v.  Baily,  (3  Atk.  214;  Ridg.  Ca.  t.  Hardw.  202,) 
has  established,  that  there  may  be  a  donatio  mortis  causa  of  a  bond,  though 
not  of  a  mere  simple  contract  debt,  nor  by  the  delivery  of  a  mere  symbol. — 
Per  Sir  John  Leach.  V.  C,  in  Gardner  v.  Parker,  3  Madd.  185 ;  and  see 
Blount  Y.  Burrow,  4  Bro.  C.  C.  71;  Hurst  v.  Beach,  5  Madd.  351,  356; 
Clavering  v.  Yorhe,  2  Coll.  363,  n.  So,  likewise,  of  bank-notes,  (^Shanley  v. 
Harvey,  2  Ed.  Rep.  125 ;  Ashton  v.  Dawson,  Sel.  Ch.  Cas.  14 ;)  and,  it 
seems,  also,  of  all  other  notes,  or  bills  payable  to  the  bearer  :  Miller  v.  Miller, 
3  P.  Wms.  356  ;  Hill  v.  Chapman,  2  Bro.  C.  C.  612  ;  and  see  Jones  v.  Selhy, 
Prec.  Ch.  300 ;  Bihhy  v.  Coulter,  Ridg.  Ca.  t.  Hard.  206,  n.  And  the  deli- 
very of  a  bond  is  still  sufficient  as  a  donatio  mortis  causa  of  the  debt  for  which 
it  is  a  security,  although  an  action  may,  in  certain  cases,  be  maintained  at  law 
without  profert  of  the  bond  :  Duffield  v.  Elwes,  1  Bligh,  N.  S.  543. 

A  delivery  of  the  mortgage  deeds  of  real  estate  will  constitute  a  valid 
donatio  mortis  causa.  This  was  decided  in  the  case  of  Duffield  v.  Elwes,  1 
Bligh,  N.  S.  497;  1  Dow.  &  C.  1,  in  the  House  of  Lords,  (overruling  the  de- 
cision of  Sir  John  Leach,  V.  C,  reported  1  S.  &  S.  239.)     In  that  case,  a 
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man,  in  contemplation  of  speedily  approaching  death,  wishing  to  make  a 
larger  provision  for  his  daughter  than  he  had  done  by  will,  delivered,  or 
caused  to  be  delivered,  to  her,  oertain  deeds,  which  consisted  of,  1.  A  convey- 
ance in  fee  of  lands  to  secure  £2927,  with  the  usual  covenant  for  payment  of 
the  money  lent,  and  a  bond,  by  way  of  collateral  security.  2.  An  assignment 
of  a  mortgage  debt  of  £30,000,  and  of  a  judgment  for  that  sum  recovered  on 
a  bond,  with  the  conveyance  of  the  land,  and  the  usual  covenant  for  the  pay- 
ment of  the  money.  Sir  John  Leach,  V.  C,  in  deciding  that  the  gift  did  not 
constitute  a  good  donatio  mortis  causa  even  of  the  bond,  which  accompanied  one 
of  the  mortgages,  observed,  that  where  delivery  would  not  execute  a  complete 
gift  inter  vivos,  it  could  not  create  a  donatio  mortis  causa,  because  it  would  not 
^^j.j~,  *prevcnt  the  property  from  vesting  in  the  executors;  and,  as  a  court 
^  of  equity  would  not  inter  vivos  compel  a  party  to  complete  his  gift,  so 

it  would  not  compel  the  executor  to  complete  the  gift  of  his  testator.  The 
delivery  of  a  mortgage  deed  could  not  pass  the  property  inter  vivos ;  first, 
because  the  action  for  the  money  must  still  be  in  the  name  of  the  donor;  and, 
secondly,  because  the  mortgagor  is  not  compellable  to  pay  the  money  without 
having  back  the  mortgaged  estate,  which  could  only  pass  by  the  deed  of  the 
mortgagee ;  and  no  court  would  compel  the  donor  to  complete  his  gift  by  exe- 
cuting such  a  deed.  As  to  the  case  where  the  bond  accompanied  the  mort- 
gage, he  came  to  the  same  conclusion,  as  he  thought  that  the  delivery  of  the 
bond,  where  there  is  also  a  mortgage,  cannot  be  considered  as  a  gift  completed, 
as  the  mortgagor  had  a  right  to  resist  the  payment  of  the  bond,  without  a  re- 
conveyance of  the  estate;  and  it  could  not  be  maintained,  that  the  donor  of 
the  bond  would  be  compelled  to  complete  his  gift  by  such  reconveyance.  It 
was  held,  however,  by  the  House  of  Lords,  that  there  was  a  good  donatio 
mortis  causa,  and  that  the  daughter  was  entitled  to  the  benefit  of  the  securi- 
ties. "  If,"  said  Lord  Eldon,  "  the  delivery  of  a  bond  would,  as  it  is 
admitted — (notwithstanding  any  change  in  the  doctrine  about  profert) — if  the 
delivery  of  a  bond  would  give  the  debt  in  that  bond,  so  a«  to  secure  to  the 
donee  of  that  bond  the  debt  so  given  by  the  delivery  of  the  bond,  the  question 
is,  whether,  the  person  having  got,  by  the  delivery  of  that  bond,  a  right  to 
call  upon  the  executor  to  make  his  title  by  suing  or  giving  him  authority  to 
sue  upon  the  bond,  what  are  we  to  do  with  the  other  securities  if  they  are  not 
given  up  ?  But  there  is  another  question,  to  which  an  answer  is  to  be  given  : 
What  are  we  to  do  with  respect  to  the  other  securities,  if  they  are  delivered  ? 
In  the  one  case,  the  bond  and  mortgage  are  delivered ;  in  the  other  the  judg- 
ment, which  is  to  be  considered  on  the  same  ground  as  a  specialty  is  delivered ; 
with  that,  the  evidences  of  the  debts  are  all  delivered.  The  instrument  con- 
taining the  covenant  to  pay  is  delivered.  They  are  all  delivered  in  such  a 
way  that  the  donor  could  never  have  got  the  deeds  back  again.  Then  the 
question  is,  whether,  regard  being  had  to  what  is  the  nature  of  a  mortgage, 
contra-distinguishing  it  from  an  estate  in  land,  those  circumstances  do  not  as 
effectually  give  the  property  in  the  debt  as  if  the  debt  was  secured  by  a  bond 
only  ? 

^'  The  opinion  which  I  have  formed  is,  that  this  is  a  good  donatio  mortis 
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causa,  raising  by  operation  of  law  a  trust ;  a  trust  which,  being  raised  by  ope- 
ration of  law,  is  not  within  the  Statute  of  Frauds,  but  a  trust  which  a  court 
*of  equity  will  execute."  See^  also,  Merideth  \.  Watson,  17  Jur.  r>ic74o-| 
1063.  I  •-         -" 

The  delivery  by  a  creditor  to  the  debtor  or  his  agent  of  that  which  is  essen- 
tial to  the  recovery  of  the  debt  is,  it  seems,  sufficient.  Thus,  in  Moore  v. 
Barton,  4  De  Gr.  &  Sm.  517,  where,  upon  a  loan,  the  borrower  had  given  the 
lender  a  receipt  in  the  following  form  :  "  Received  of  Miss  Darton  £500,  to 
bear  interest  at  £4  per  cent,  per  annum,"  it  was  held  by  Lord  Justice  Knight 
Bruce,  (then  Y.  C.,)  that  a  delivery  of  the  receipt  to  an  agent  of  the  borrower 
by  the  creditor  on  her  death-bed  stating  that  she  wished  the  debt  to  be  can- 
celled, was  a  good  donatio  mortis  causa.  "  It  is  true,  said  his  Lordship,  ''  that 
the  delivery  of  a  bond  is  not  the  delivery  of  the  mere  evidence  of  a  debt,  for 
it  is  the  delivery  of  that  without  which  the  debt  would  not  have  been  a  spe- 
cialty. Its  continuance  in  existence  is  not  now  material,  however  that  might 
have  betn  considered  formerly.  The  delivery  of  an  instrument  creating  a 
specialty  debt,  without  which  it  would  not  have  been  a  specialty  debt,  as  in 
the  case  of  a  bond,  would  be  sufficient  for  the  purpose  of  a  donatio  mortis 
causa ;  and  so  Lord  Eldon  decided  as  to  a  mortgage.  That,  however,  I  agree, 
does  not  go  the  length  of  deciding  that  the  delivery  of  the  mere  evidence  of  a 
debt  would  be  sufficient.  In  this  case  there  was  something  more.  The  docu- 
ment here  has  been  called  a  receipt,  and  is  a  receipt  in  a  sense,  but  it  is  not  a 
receipt  in  the  ordinary  acceptation  of  that  term.  It  was  a  document  contem- 
poraneous, I  take  it,  with  the  creation  of  the  debt.  It  was  delivered  to  the 
agent  of  the  debtor  himself.  The  debt  was  a  debt  carrying  interest.  A  mere 
debt  of  £500  would  have  arisen  from  a  loan,  without  any  writing.  But  it 
would  not  have  been  a  debt  carrying  interest,  without  a  contract  to  that  effect 
beyond  the  advance.  That  particular  contract  I  agree  might  have  been  entered 
into  without  writing;  but  as  it  was  created  by  writing,  proof  of  the  writing, 
if  possible,  was  essential  to  recovery  upon  the  contract.  This  writing  was, 
therefore,  essential  to  the  proof  of  the  contract;  and  it  is  this  writing  which 
was  in  substance  delivered  mortis  causa  to  the  person  owing  the  money.  In 
my  opinion  it  is  consistent  with  what  was  said  by  Lord  Hardwicke,  Lord  Boss- 
lyn,  and  Lord  Eldon,  with  the  civil  law,  and  our  own,  to  hold  as  I  do,  that 
this  was  a  sufficient  delivery  to  constitute  a  donatio  mortis  causa,  which,  in 
my  judgment,  it  was  intended  to  be." 

It  is  clear  that  a  donatio  mortis  caus£i  cannot  be  made  merely  by  parol,  with- 
out delivery,  as  in  the  case  of  the  alleged  gift  of  the  household  goods  and  plate 
in  the  principal  case;  see  Tate  v.  liilhert,  2  Yes.  jun.  120;  Smith  y.  Smith, 
2  Stra.  955. 

In  Spratley  v.  Wilson,  1  Holt,  *10,  Gibbs,  C.  J.,  held,  that  it  was  p^^.Q-. 
a  sufficient  delivery  where  a  person  in  extremis  said,  ^^  I  have  left  my  ^  J 

watch  at  Mr.  B.'s,  at  Charing  Cross  ;  fetch  it  away,  and  I  will  make  you  a  pre- 
sent of  it;"  but,  upon  this  case  being  cited  in  Bunn  v.  Marhham,  7  Taunt.  227, 
Gibbs,  C.  J.,  desired  that  it  might  be  laid  out  of  the  consideration  of  counsel, 
for  that,  immediately  after  that  trial,  he  perceived  that  what  he  had  some- 
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what  unprovidcntly  thrown  out  could  not  be  maintained,  because  a  delivery 
was  wanting,  and  he  had  accordingly  written  a  remark  to  that  effect  at  the 
end  of  his  own  note  of  the  case. 

In  Bunn  v.  Marhham,  7  Taunt.  224,  a  person,  supposing  himself  in  extre- 
mis, caused  India  bonds,  bank  notes,  and  guineas,  to  be  brought  out  of  his 
iron  chest,  and  laid  on  his  bed ;  he  then  caused  them  to  be  sealed  up  in  three 
parcels,  and  the  amount  of  the  contents  to  be  written  on  them,  with  the  words, 
^'  For  Mrs.  and  Miss  C,"  the  plaintiffs ;  he  then  directed  the  brother  to  re- 
place them  in  the  iron  chest,  to  be  locked  up,  the  keys  to  be  sealed  up,  and 
directed  'Uobe  delivered  to  J.,''  (his  solicitor,)  and  one  of  his  executors,  after 
his  decease,  and  replaced  in  his  own  custody  near  his  bed ;  and  afterwards 
spoke  of  this  property  as  given  to  the  plaintiffs.  It  was  held  not  to  be  a  do- 
natio mortis  causa,  for  want  of  a  sufficient  delivery,  and  on  account  of  the  do- 
nor continuing  in  possession.  See,  also,  Farquliarson  v.  Cave,  2  Coll.  356; 
Walsh  V.  Studdart,  4  D.  &  W.  159  ;  Tliompson  v.  Eeffernan,  4  D.  &  W. 
285. 

In  the  principal  case.  Lord  Hardwicke  says,  ^'  that  a  gift  mortis  causix  may 
be  made  in  writing  as  well  as  otherwise,  and  that  so  it  might  by  the  Roman 
and  civil  law."  And  see  his  observations  in  Johnson  v.  Smith,  1  Yes.  314 ; 
and  Lord  Rosslyn,  in  Tate  v.  HUhert,  2  Yes.  jun.  120,  says,  that/^  perhaps  it 
might  not  be  difficult  to  conceive  that  it  might  be  by  deed  or  by  writing." 
But  a  gift  in  writing,  without  delivery,  would  probably  be  considered  as  tes- 
tamentary:  Uigden  v.  Vallier,  2  Yes.  258;   Tapley  v.  Kent,!  Robert.  400. 

The  evidence  to  establish  a  donatio  mortis  causa  should  be  clear  and  satis- 
factory, especially  in  those  cases  where  the  relation  between  the  donor  and 
donee  is  such  as  to  give  rise  to  suspicion  that  undue  influence  may  have  been 
used,  as  in  the  case  of  an  alleged  donation  from  a  client  to  his  solicitor,  (  Walsh 
V.  Studdart,  4  D.  &  W.  159,)  or  from  a  person  in  extremis  to  a  priest  attend- 
ing him  to  administer  the  last  offices  of  religion:  (^Thompson  v.  Heffernan, 
lb.  285.) 

Where  there  is  any  doubt,  whether,  in  point  of  fact,  there  was  that  which 
would  constitute  a  good  donatio  mortis  causa,  if  in  point  of  law  the  subject  of  it 
can  be  made  the  subject  of  a  donatio  mortis  causa,  it  is  a  very  familiar  thing  to 
r*7501  ^^^^^^  ^°  ^^^'^^  ^^  issues  to  try  that  *fact. — Per  Lord  Eldon,  in  Duf- 
field  V.  Elwes,  1  Bligh,  N.  S.  531 ;  and  see  Blount  v.  Burrow,  4  Bro. 
C.  C.  71. 

A  donatio  mortis  causa  resembles  a  legacy,  inasmuch  as  it  is  ambulatory  and 
incomplete  during  the  life  of  the  donor,  and  may  be  revoked  by  him  at  any 
time  before  death,  and  is  subject  to  his  debts  on  a  deficiency  of  assets ;  {Smith 
V.  Casen,  1  P.  Wms.  406  ;)  is  subject  to  legacy  duty ;  (36  Geo.  3,  c.  52,  s.  7 ; 
8  &  9  Yict.  c.  76 ;)  and  may  be  made  to  the  wife  of  the  donor  :  Jones  v.  Selbi/, 
Prec.  Ch.  300 ;  Johnson  v.  Smith,  1  Yes.  314 ;  Tate  v.  Leithead,  Kay,  658, 
659.     And  in  these  respects  it  differs  from  a  gift  inter  vivos. 

A  donatio  mortis  causa  differs  in  other  respects  from  a  gift  inter  vivos,  as 
may  be  seen  by  reference  to  the  note  to  Ellison  v.  Ellison,  ante,  p.  208 ;  for 
instance,  a  mere  delivery  of  a  bond,  or  of  mortgage  deeds,  although  it  would 
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be  a  good  donatio  mortis  causa,  would  clearly  be  bad  as  a  gift  inter  vivos,  be- 
cause the  donor  had  not  either  made  a  complete  transfer  to  the  donee,  or  con- 
stituted himself  trustee  for  him.  • 

But  a  donatio  mortis  causa  differs  from  a  le^cy,  inasmuch  as  it  does  not 
require  probate,  and  is  taken  against,  and  not  from,  the  executor,  whose  assent 
to  its  enjoyment  is  not  necessary.  Thus,  in  Thompson  v.  Hodgson,  2  Stra. 
777,  where  an  executor  proceeded  in  the  spiritual  court  against  a  person  for 
taking,  without  his  consent,  a  tankard,  which  the  testator  gave  to  him,  if  he 
died  of  his  then  sickness,  a  court  of  common  law  granted  a  prohibition,  as  it 
was  not  a  legacy  but  a  donatio  mortis  causa,  the  validity  whereof  might  be 
tried  in  an  action  of  trover. 

If  the  donor  recover  of  his  illness,  or  if  he  resume  the  possession  of  the  gift, 
it  will  be  defeated.  '^  All  the  cases,'^  says  Gibbs,  C.  J.,  ''agree,  that  if  the 
donor  resumes  the  possession,  it  ends  the  gift.  Lord  Hardwicke  expressly  so 
holds,  in  Ward  v.  Turner,  where  it  suited  the  purpose  of  the  counsel  to  argue, 
that,  if  tlie  donor,  after  making  a  complete  delivery,  receives  back  the  article, 
the  donation  remains  perfect.  Lord  Hardwicke  immediately  denied  that  pro- 
position, and  held,  that  if  the  possession  of  the  donee  do  not  continue,  the  gift 
is  at  an  end  :"  Bunn  v.  Markham,  7  Taunt.  23  L  But  if  the  donor  does  not 
resume  the  gift,  he  cannot  revoke  it  by  will,  for  upon  his  death  the  gift  be- 
comes complete.  See  Jones  v.  Selhy,  Prec.  Ch.  300 ;  but  it  was  decided  in 
that  case,  that  it  may  be  satisfied  by  a  legacy. 

It  is  clear  that  the  donee  may  be  put  to  his  election,  if  the  subject  of  the 
donation  is  bequeathed  to  another  person,  and  some  benefit  is  conferred  by  the 
will  upon  the  donee.     See  Johnson  v.  Smith,  1  Yes.  314. 

The  Wills  Act  (1  Vict.  c.  26,)  has  not  abolished  donations  mortis  r:};»TK-|-| 
*causa,  and  they  have  been  since  expressly  recognized  by  8  &  9  Vict. 
c.  76,  s.  4.  With  reference  to  this  subject.  Lord  Justice  Knight  Bruce,  when 
Vice-Ghancellor,  observed :  ''  I  confess  that  it  appeared  to  me  not  free  from 
doubt,  whether  the  Wills  Act  had  not  precluded  any  donations  mortis  causS. 
from  taking  effect.  But  it  does  not  seem  to  have  ever  been  so  decided  or  so 
argued.  If  against  the  ordinary  rules  of  construction,  a  statute  passed  for  the 
purposes  of  the  revenue  can  be  referred  to  for  the  purpose  of  determining  a 
question  of  law  beyond  its  scope,  it  appears  that  a  Revenue  Act  has  in  a  man- 
ner recognized  the  existence  of  such  gifts.  My  own  opinion  is,  that  according 
to  the  true  interpretation  of  the  Wills  Act,  that  statute  does  not  avoid  such 
donations.'^     Moore  v.  Darton,  4  De  Gr.  &  Sm.  519. 


"  A    donatio   causa  mortis,"  says  the  gift  shall  be  void.     So  also  it  shall 

Tilghman,  C.  J.,  in  Wells  v.  Tucher,  be  void,  if  the  donee  dies  before  the 

3  Binney,  366,  370,  ''is  a  gift  of  a  donor."    But  the  nature  of  a  gift  mor- 

personal  chattel,  made  by  a  person  in  tis  causa  is  more  ably  and  accurately 

his  last  illness,  subject  to  an  implied  expounded  by  Gibson,  C.  J.,  in  iWcAo- 

condition,  that  if  the  donor  recovers,  las  v.  Adams,  2  Wharton,  17,  22,  than 
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by  any  judge.  "  Perhaps  the  best  de- 
finition of  this  species  of  donation  in 
the  books  of  the  civil  law,"  he  remarks, 
*^and  the  one  which  best  corresponds 
to  the  best  impressions  the  subject  has 
received  from  the  Anglo-Saxon  jurists 
— who  seem  to  be  returning  to  the 
point  from  which  they  started — is, 
that  which  is  found  in  Justinian's 
Institutes,  Lib.  2,  Tit.  7  :  "  Mortis 
causa  donatio  est  quce, propter  mortis 
Jit  suspicionem  ;  cum  quis  ita  donat, 
ut  si  quis  humamtus,  haheret  is  qui 
accepit ;  sin  autem  supervixisset,  is 
qui  donavit  reciperety  velsieum  dona- 
tionis  poenituissetj  aut  prior  decesseret 
is  aid  donatum  sit."  Not  a  word  in 
any  part  of  this  about  sickness,  first 
or  last.  Contested  death-bed  dona- 
tions are  of  such  occurrence  in  the 
courts,  as  to  have  superseded  all 
others,  and  to  have  grown,  in  the  ap- 
prehension of  the  judges,  from  a  spe- 
cies to  a  genus  ;  and  hence  the  notion 
that  they  are  referable  exclusively  to 
death-bed  sickness.  If  made  in  sick- 
ness, it  must  necessarily  be  the  last 
sickness;  for  the  contingency  hap- 
pens adversely  to  the  donee,  where 
the  donor  is  restored  to  health.  But 
this  notion  seems  to  be  yielding  to 
more  comprehensive  principles.  In 
his  Treatise  on  Legacies,  page  26,  Mr. 
Roper,  whose  accuracy  as  a  text-writer 
is  creditable  to  him,  says,  it  is  neces- 
sary that  the  gift  be  made  in  peril  of 
death,  or  during  the  donor's  last  ill- 
ness, and  to  take  effect  only  in  case 
he  die.  This  would  be  critically  cor- 
rect, were  it  not  redundant  in  one  par- 
ticular, and  too  narrow  in  another; 
redundant,  because  it  is  indifferent 
whether  the  peril  of  death  be  induced 
by  sickness  or  any  other  cause.  Thus, 
the  peril  past,  the  gift  of  a  soldier 
or  a  malefactor  might  be  retracted, 


though  made  in  perfect  health,  when 
going  to  execution  or  to  battle.  But 
his  position  is  also  too  narrow  in  one 
particular ;  for  a  groundless  apprehen- 
sion of  death  is  necessarily  as  opera- 
tive to  make  a  gift  conditional,  as  if 
the  danger  were  real.  No  one  would 
hesitate  to  say  that  the  gift  of  a  man 
in  the  predicament  of  Parolles,  when 
sportively  doomed  by  his  friends,  in 
the  guise  of  ferocious  enemies,  might 
be  recalled.  I  would,  therefore, 
briefly  define  a  donatio  causd  mortis 
to  be  a  conditional  gift,  dependent  on 
the  contingency  of  expected  death. 
There  may,  doubtless,  be  a  condi- 
tional gift,  when  death  is  not  expect- 
ed ;  but  in  that  case,  the  condition 
would  have  to  be  expressed,  and  the 
contingency  specified;  in  the  dona- 
tio causa  mortis,  both  are  implied 
from  the  occasion.  But  it  is  certainly 
not  necessary  that  the  donor  be  in 
such  extremity  as  is  requisite  to  give 
effect  to  a  nuncupation,  which  is  sus- 
tained from  necessity  merely,  where 
the  donor  was  prevented  by  the  urgen- 
cy of  dissolution,  from  making  a  for- 
mal bequest.  Between  these  ways  of 
disposition,  there  is  not  one  approxi- 
mating line.  Donatio  causd  mortis 
is  sometimes  spoken  of  as  being  dis- 
tinct from  a  gift  inter  vivos  ;  the  for- 
mer being  sometimes  supposed  to  be 
made  in  reference  to  the  donor's  death, 
and  not  to  vest  before  it — but  inaccu- 
rately as  it  seems  to  me ;  as  this  gift, 
like  every  other,  is  not  executory,  but 
executed  in  the  first  instance,  by  de- 
livery of  the  thing,  though  defeasible 
by  reclamation,  the  contingency  of 
survivorship,  or  deliverance  from  peril. 
The  donee  would  certainly  not  be 
bound  to  make  compensation  for  the 
intermediate  use  of  the  thing;  and 
evidently   because   the    intermediate 
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ownership  was  vested  in  him.  The 
gift  is  consequently  inter  vivos.  All 
agree  that  it  has  no  property  in  com- 
mon with  a  legacy,  except  that  it  is 
revocable  in  the  donor's  lifetime,  and 
subject  to  his  debts  in  the  event  of  a 
deficiency.  The  first  is,  not  because 
the  gift  is  testamentary,  but  because 
such  is  the  condition  annexed  to  it ; 
and  the  second,  not  because  it  is  in 
the  nature  of  a  legacy,  but  because  it 
would  otherwise  be  fraudulent  as  to 
creditors;  for  no  man  may  give  his 
property,  who  is  unable  to  pay  his 
debts.  It  is  decisive,  that  the  subject 
is  not  within  the  jurisdiction  of  the 
ecclesiastical  courts ;  and  the  donee, 
consequently,  takes  paramount  to  the 
executor  or  legatee.  "  Donatio  mor- 
tis 'causa/'  says  the  court,  in  Ray- 
mond V.  Sellick,  10  Connecticut,  480, 
484,  485,  "  diifers  from  a  gift  inter 
vivos  in  several  respects,  in  which  it 
resembles  a  legacy.  It  is  ambulatory, 
incomplete,  and  revocable  during  the 
donor's  life.  The  revocation  may  be 
eff'ected  either  by  the  recovery  of  the 
donor  from  his  disorder,  or  by  taking 
back  the  possession  of  the  property. 
It  can  be  made  to  the  wife  of  the  do- 
nor. On  the  other  hand,  it  difi'ers 
from  a  legacy  in  several  particulars. 
The  claim  need  not  be  proved  in  a 
court  of  probate.  The  title  of  the 
donee  becomes,  by  relation,  complete 
and  absolute  from  the  time  of  the  de- 
livery. No  consent  or  other  act,  on 
the  part  of  the  executor  or  adminis- 
trator, is  necessary  to  perfect  the  title 
of  the  donee.  It  is  a  claim  against 
the  executor ;  a  legacy  is  a  claim  from 
the  executor."  See,  to  the  same  ef- 
fect, Harris  v.  Clarh,  2  Barbour's  S. 
C.  94,  96  ;  Parish  v.  Stone,  14  Pick- 
ering, 198, 203. 

[It  has  been  held,  that  gifts  causa 


mortis  must  be  limited  to  chattels, 
and  cannot  be  made  of  land.  And 
in_  Mears  v.  Hears,  24  Vermont,  59, 
the  court'^heid,  that  a  gift  of  land, 
made  by  a  husband  to  a  wife,  on  his 
death-bed,  which  failed  as  a  settle- 
ment, in  consequence  of  the  excessive 
and  unreasonable  nature  of  its  provi- 
sions, could  not  be  supported  as  a  do- 
nation causa  mortis. 

The  power  of  a  married  woman  to 
make  a  donation  causd  mortis,  rises  no 
higher  than  that  to  bequeath  by  will ; 
and  the  gift,  consequently,  will  not 
be  valid  without  the  consent  of  the 
husband,  which  must  be  shown  affir- 
matively, by  those  who  seek  to  sus- 
tain it;  Jones  v.  Broum,  34  New 
Hampshire,  439.] 

To  constitute  a  donatio  mortis 
causa,  it  is  necessary  that  the  gift  be 
made  in  contemplation  of  the  con- 
ceived approach  of  death,  and  with  a 
view  of  being  void  in  case  the  donor 
survives ;  Grattan  v.  Appleton  et  al., 
3  Story,  755,  763 ;  Weston  v.  TUght, 
17  Maine,  287,  290;  Raymond  v. 
Sellick,  10  Connecticut,  480,  484, 
485 ;  Harris  v.  Clark,  2  Barbour's  S. 
C.  94,  96;  Holley  v.  Adams,  AdmW, 
16  Vermont,  206,  210,  212;  Smith 
et  al.  V.  Kittridge  et  al.,  21  Id.  238, 
245 ;  Hehhet  al.  v.  Hehh,  5  Gill,  506 ; 
Gilmore  v.  Whitesides  and  others,  Dud- 
ley's Equity,  14, 18.  Though  subject 
to  defeasance  by  the  donor's  restora- 
tion from  danger,  and  in  other  ways, 
the  property  must  pass  at  the  time,  and 
not  to  be  intended  to  pass  at  the  giver's 
death ;  Duncan's  Adm'rs  v.  Duncan, 
5  Littell,  12,  13;  Walden's  Adm'ry. 
Dixon,  5  Monroe,  170,  171.  If  the 
danger  of  death  passes  by,  the  gift  is 
void;  Weston  Y.  Hight,  17  Maine,  287, 
290 ;  and  the  gift  is  revocable  by  the 
donor  during  his  Mfe;  Parker  y.  Mar- 
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ston,  27  Maine,  196,  203  ;  Nicholas  v. 
Adams,  2  Wharton,  17,  23.  And  it 
will  not  prevail  against  creditors ; 
Borneman  v.  Sidlmg^r,  15  Maine, 
429.  What  will  be  sufficient  evidence 
of  an  intention  to  revoke  the  gift,  de- 
pends on  circumstances;  and  a  be- 
quest to  a  third  person,  of  all  the  tes- 
tator's property,  will  not  necessarily 
operate  as  a  revocation  of  a  prior  do- 
nation causa  mortis  of  part;  Nicho- 
las V.  Adams. 

It  is  indispensable  to  the  validity 
of  a  gift  m,ortis  causa,  that  it  be  per- 
fected by  a  present  delivery.  In  the 
civil  law,  some  species  of  donatio 
mortis  causa,  were  valid,  without 
delivery,  but  in  the  common  law,  the 
cases  are  uniform  in  declaring  that  a 
delivery,  according  to  the  subject  of 
the  gift,  is  in  every  instance  neces- 
sary :  Bowers  v.  Hurd,  Admir,  10 
Massachusetts,  427,  429;  M'Dowell 
V.  Murdoch,  1  Nott  &  M^Cord,  287, 
239 ;  Gilmore  v.  Whitesides  and 
others,  Dudley's  Equity,  14,  18,  28 ; 
Grattan  v.  Appleton  et  al.,  8  Story, 
755,  763;  Raymond  v.  Sellich,  10 
Connecticut,  480,  484;  Harris  v. 
Clark,  2  Barbour's  S.  Ct.  94,  96; 
Huntington  v.  Gilmore,  14  Id.  248 ; 
Holley  V.  Adams^  Adm'r,  16  Ver- 
mont, 206,  210,  212 ;  Carpenter  v. 
Hodge  et  al,  20  Id.  596  ;  Roberts  v. 
Wills,  Spencer,  591 ;  Hohh  v.  Hohb, 
5  Gill,  516 ;  Jones  v.  Dyer,  16  Ala- 
bama, 281 ;  Noble  v.  Smith,  2  John- 
son, 56;  Chevallier  v.  Wilson  and 
Wife,  1  Texas,  161,  174;  Duncan's 
AdmWs  V.  Duncan,  5  Little,  12,  18 ; 
Hwing  V.  Ewing^  2  Leigh,  387,  341, 
344 ;  Barker  v.  Barker's  AdrrCr,  2 
Grattan,  344 ;  Lee  v.  Luther,  3  Wood- 
bury &  Minot,  519.  "It  is  a  wise 
principle  of  our  law,  that  delivery  is 
essential,  because  delivery  strengthens 


the  evidence  of  the  gift.  Too  much 
care  cannot  be  taken  in  insisting  on 
the  most  convincing  evidence  in  cases 
of  this  kind;  for  these  donations  do 
in  effect  amount  to  a  revocation  pro 
tanto,  of  written  wills;  and  not  being 
subject  to  the  forms  prescribed  for 
nuncupative  wills,  they  are  certainly 
of  a  dangerous  nature.'^  Per  Tilgh- 
man,  C.  J.,  in  Wells  v.  Tucker,  3 
Binney,  866,  860.  Such  donations 
are  not  the  less  gifts  because  they  are 
gifts  upon  condition,  and  they  must, 
consequently,  have  all  the  elements 
necessary  to  the  validity  of  gifts  in 
other  cases. 

The  delivery  must  be  according  to 
the  manner  in  which  the  particular 
thing  is  capable  of  being  delivered ; 
Pennington,  Adm'r  of  Patterson  v. 
Gittings,  Ex'r,  2  Gill  &  J.  209,  216; 
and  the  delivery  of  the  key  of  a  chest, 
may  be  a  good  delivery  of  its  con- 
tents, even  when  they  consist  of  pro- 
missory notes  and  other  securities 
for  the  payment  of  money ;  Jones  v. 
Brown,  84  New  Hampshire,  439. 

"A  donatio  mortis  causa,"  says 
the  court,  in  Miller  and  Wife  v. 
Jeffress  et  als.,  4  Grattan,  472,  479, 
"  is  of  a  mixed  character,  partly  testa- 
mentary and  partly  donative;  from  an 
indulgeuce  to  the  nature  of  the  emer- 
gency, the  law  dispenses  with  the 
solemnities  of  a  testament;  and  for 
that  very  reason  requires  the  essentials 
of  a  gift.  A  delivery  is  indispensable 
to  the  validity  of  a  donatio  mortis 
causa.  It  must  be  an  actual  delivery 
of  the  thing  itself,  as  of  a  watch  or  a 
ring;  or  of  the  means  of  getting  the 
possession  and  enjoyment  of  the  thing, 
as  of  the  key  of  a  trunk  or  a  warehouse 
in  which  the  subject  of  the  gift  is  de- 
posited; or,  if  the  thing  be  in  action, 
of  the  instrument  by  using  which  the 
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chose  is  to  be  reduced  into  possession, 
as  a  bond,  or  a  receipt,  or  the  like. 
.  .  It  is  not  the  possession  of 
the  donee,  but  the  delivery  to  him  by 
the  donor,  which  is  material  in  a  do- 
natio  mortis  causa;  the  delivery  stands 
in  the  place  of  nuncupation,  and  must 
accompany  and  form  a  part  of  the  gift; 
an  after-acquired  possession  of  the 
donee  is  nothing;  and  a  previous  and 
continuing  possession,  though  by  the 
authority  of  the  donor,  is  no  better. 
The  donee,  by  being  the  debtor,  or 
bailee  or  trustee  of  the  donor,  in  re- 
gard to  the  subject  of  the  gift,  stands 
upon  no  better  footing  than  if  the  debt 
or  duty  were  owing  from  a  third  per- 
son.'' And  this  view  is  sustained  by 
Lee  V.  Luther,  3  Woodbury  &  Minot, 
519.  See  Sims  v.  Walker,  8  Hum- 
phreys, 503,  505. 

A  delivery  to  a  third  person  for  the 
use  of  the  intended  donee,  is  a  valid 
donatio  mortis  causa  ;  Wells  v.  Tucker, 
3  Binney,  366,  370;  Coutant  v. 
Schuyler,  1  Paige,  316,  318;  MGil- 
llcuddy  V.  Cook,  5  Blackford,  179, 
180;  Borneman  v.  Sidlinger,  15 
Maine,  429;  18  Id.  225;  21  Id.  185; 
Sessions  v.  Mosely,  4  Gushing,  87. 
[But  no  delivery  can  give  validity  to  a 
gift  of  any  description,  unless  so  far 
complete  and  actual  as  to  put  an  end 
to  the  dominion  of  the  donor,  and  con- 
fer the  right  of  property  and  posses- 
sion on  the  donee,  subject  only  when 
donations  causa  mortis  are  in  ques- 
tion, to  those  contingencies  which  be- 
long to  the  nature  of  the  gift ;  Hatch 
V.  Davis,  3  Maryland  Ch.  266 ;  Dole 
V.  Lincoln,  31  Maine,  422.  To  render 
a  delivery  to  a  third  person  effectual,  he 
must,  consequently,  receive  it  as  the 
agent  of  the  donee,  and  not  of  the 
giver;  and  hence  the  delivery  of  a 
note  by  one  man  to  another,  with  di- 


rections to  collect  it  and  apply  the 
proceeds  for  the  benefit  of  a  third,  will 
not  operate  as  a  gift  inter  vivos  or 
causa  mortis,  nor  confer  any  right  on 
the  latter,  unless  the  circumstances  are 
such  as  to  show  that  the  intention  was 
to  make  an  immediate  transfer,  and 
not  to  confer  a  mere  authority  or 
power ;  Thomjpson  v.  Dorsey,  4  Mary- 
land Ch.  149,  ante,  335;  Sessions 
V.  Mosely,  post,  vol.  2,  note  to  Ryall 
V.  Rowles.  But  the  delivery  of  a  gift, 
causa  mortis,  to  a  third  person  for  the 
use  of  the  donee,  will  not,  necessarily, 
be  invalidated  by  a  condition  that  the 
thing  given  shall  be  re-delivered,  if 
the  donor  recover,  because  this  would 
be  implied  from  the  nature  of  the  gift, 
if  nothing  were  said  by  the  giver; 
Sessions  v.  Mosely.  In  this  respect, 
gifts  causa  mortis  differ  essentially 
from  those  inter  vivos,  a  right  of  revo- 
cation being  incident  to  the  one,  and 
fatal  to  the  validity  of  the  other.] 

"  There  are  many  strong  expres- 
sions in  the  books  of  the  common 
law,"  said  the  Assistant  Vice-Chan- 
cellor  in  Brinckerhoff  \ .  Lawrence,  2 
Sandford,  401,  406,  "  against  sustain- 
ing donations,  either  mortis  causa  or 
inter  vivos,  without  actual  delivery. 
The  reason  of  this  is,  that  gifts  of 
both  classes  are  usually  claimed  upon 
parol  evidence,  unsustained  by  any 
writing;  and  the  courts  have  uniform- 
ly set  their  faces  against  such  claims, 
on  account  of  the  great  danger  of  per- 
jury. Where  the  intent  of  the  donor 
is  proved  under  his  own  hand,  there 
is  no  such  danger,  and  the  courts  have 
accordingly  presumed  a  delivery  in 
support  of  the  gift,  on  slight  evidence. 
So  far  as  concerns  the  question  of  in- 
tent, a  writing  may  be  more  satisfac- 
tory than  parol ;  but  the  principle  as 
to  the  necessity  of  delivery  to  the  com- 
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pleteness  of  the  transaction  is  the  same 
in  both  cases.  Unless  a  delivery  be 
proved  by  competent  evidence,  a  deed 
conveying  chattels  will  not  make  a 
valid  donatio  mortis  causd;  see  Gil- 
more  V.  Wliitsides  and  other s,  Dud- 
ley's Equity,  14,  18.;  Nicholas  v. 
Adams,  2  Wharton,  17,  24.  In 
3fears  v.  Mears,  22  Vermont,  the 
point  was,  notwithstanding,  decided 
the  other  way,  and  the  want  of  an 
actual  delivery,  held  to  be  supplied  by 
that  of  a  deed  duly  executed  and  pur- 
porting to  pass  the  thing  given. 

The  principle  established  in  Ward 
V.  Turner,  and  the  authority  of  that 
decision,  were  fully  recognized  and 
enforced  in  Pennington,  Adm'r  of 
Patterson  v.  Gitting's  Ex'or,  2  Gill 
&  Johnson,  209,  which  closely  resem- 
bled }¥ard  v.  Turner.  The  decedent, 
in  immediate  expectation  of  death, 
had  delivered  to  his  daughter,  a  certi- 
ficate of  bank  stock,  at  the  same  time 
indorsing  his  name  on  the  back  of  the 
certificate,,  and  telling  his  daughter 
that  he  gave  the  stock  to  her.  The 
donation  was  held  invalid.  *'  It  ap- 
pears upon  the  face  of  the  certificate 
itself/^  said  Buchanan,  Ch.  J.,  ^'that 
the  stock  was  transferable  at  the  bank 
only,  and  it  is  admitted  that  the  in- 
dorsement, whether  in  blank  or  in 
full,  did  not,  and  could  not,  operate  to 
transfer  the  stock;  and  as  it  was  the 
stock  and  not  the  certificate  that  was 
the  subject  of  the  intended  gift,  it 
matters  not  whether  the  indorsement 
was  in  full  or  in  blank;  for,  as  in  the 
case  of  the  cheek  on  the  banker,  which 
not  being  presented  and  paid  in  the 
lifetime  of  the  maker,  the  intended 
donation  of  the  money  was  defeated 
for  want  of  delivery,  notwithstanding 
the  holder  of  the  check  might,  by  pre- 
senting it  in  the  lifetime  of  the  maker, 


have  obtained  the  money,  and  thus 
perfected  the  gift;  so  here,  even  if  by 
the  indorsement  of  the  certificate, 
whether  filled  up  or  remaining  in 
blank,  the  donee  might  have  gone  to 
the  bank  in  the  lifetime  of  her  father, 
and  caused  a  transfer  of  the  stock  to 
herself  on  the  books  of  the  bank,  the 
only  way  in  which  the  stock,  the  thing 
that  was  intended  to  be  given,  could 
be  delivered,  and  thus  have  perfected 
the  donation ;  yet,  not  having  done  so, 
it  was  not  a  valid  gift  of  the  stock, 
either  in  law  or  equity,  for  want  of 
delivery;''  see  ante,  334. 

^'Whatever  difi'erences  there  may 
be  amongst  the  courts  of  some  of  the 
states,"  said  Shaw,  Ch.  J.,  in  Coffin 
and  Wife  v.  Otis,  11  Metcalf,  156, 
161,  ^^  in  regard  to  what  may  be  the 
subject  of  a  gift,  mortis  causd,  it  is, 
we  believe,  agreed  on  all  hands,  that 
it  must  be  some  chattel,  or  some  note 
or  other  security  for  money,  capable 
of  tradition  or  manual  delivery ;  and 
that  there  must  be  an  actual  delivery 
either  to  the  donee,  or  to  some  person 
for  his  use.'' 

It  is  perfectly  settled,  in  the  pre- 
sent day,  that  choses  in  action,  or  at 
least,  instruments  creating  a  liability 
against  a  third  party,  held  by  the  do- 
nor, are  the  subject  of  a  valid  donatio 
mortis  causa.  A  bond  is  undoubtedly 
the  subject  of  a  good  donation  mortis 
causd;  Wells  v.  Tucker,  3  Binney, 
366;  Waring  v.  Edwards,  11  Mary- 
land, 424;  Lee  v.  Boak,  11  Grattan, 
182.  And  the  American  cases  con- 
clusively establish  that  the  promis- 
sory note  of  a  third  person  stands  in 
this  respect  upon  the  same  footing 
with  a  bond;  and  it  matters  not  whe- 
ther the  note  be  payable  to  bearer,  or 
indorsed  in  blank,  so  that  a  legal  title 
vests  in  the  delivery,  or  whether  it  be 
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payable  to  the  donor  only,  and  the  de- 
livery vests  but  an  equitable  title  in 
the  donee ;  in  the  latter  case,  the  do- 
nee would  be  entitled  to  use  the  name 
of  the  administrator  of  the  donor's 
estate,  in  suing  upon  the  note,  and 
may  control  the  administrator  if  he 
attempts  to  sue  for  the  benefit  of  the 
estate  generally;  Coutant  v.  Schuy- 
ler, 1  Paige,  316,  318;  Eolley  v. 
Adamsj  AdnCr,  16  Vermont,  206, 
211 ;  Smith  v.  Kittridge  et  al.,  21 
Id.  238,  242  -,  Grover  v.  Grover,  24 
Pickering,  261,  264,  266;  Sessions 
V.  Mosely^  4:  Gushing,  87  ;  Borneman 
V.  Sidlinger,  15  Maine,  429 ;  18  Id. 
225 ;  21  Id.  185  ;  Parker  v.  Marston, 
27  Id.  196,  204 ;  Brown,  Ex'r,  v. 
Brown.,  18  Connecticut,  410,  413 ; 
Jones  V.  Dyer,  16  Alabama,  221. 
^'  Notwithstanding  the  attempts  which 
have  been  made  in  England,^'  said 
the  chancellor,  in  Coutant  v.  Schuy- 
ler, "  to  distinguish  between  a  pro- 
missory note  and  a  bond,  in  relation 
to  the  validity  of  the  gift  of  a  chose 
in  action,  there  cannot,  in  reason,  be 
any  difference.  A  gift  of  either  is 
valid  as  a  symbolical  delivery  of  the 
debt  due  on  the  note  or  bond,  and  all 
the  delivery  of  which  the  subject  is 
capable."  A  note,  secured  by  mort- 
gage, passes  equally  well  by  a  gift  and 
delivery  mortis  causa  j  Brown,  ExW, 
V.  Brown  ;  Borneman  v.  Sidlinger. 

But  it  is  equally  well  settled,  that 
the  donor's  own  promissory  note  to 
the  donee,  or  any  other  executory  pro- 
mise of  his  without  consideration,  can- 
not be  the  subject  of  a  donatio  mortis 
causd;  Raymonds.  Sellick,  10  Con- 
necticut, 480,  485  ;  Parish  v.  Stone, 
14  Pickering,  198,  204;  Holley  v. 
Adams,  Adm'r,  16  Vermont,  206; 
Smith  V.  Kittridge,  Adm'r,  21  Id. 
238 ;  Flint  v.  Pettee,  33  New  Hamp- 

VOL.   I. — b5. 


shire,  520 ;  Harris  v.  Clark,  2  Bar- 
bour, 94  ;  3  Comstock,  93  ;  Craig  v. 

Craig,  3  B&rbour's  Chancery,  78, 118. 
In  like  manner,  the  gift  of  a  draft, 
drawn  by  the  decedent  on  a  third  per- 
son, so  far  as  it  can  be  made  available 
as  a  security,  or  as  a  written  evidence 
of  debt,  against  the  drawee,  may  be 
valid  as  a  donatio  mortis  causd :  but 
as  creating  any  liability  against  the 
estate  of  the  drawer,  in  the  event  of 
the  drawee  not  paying,  it  is  inopera- 
tive. [The  law  was  so  held  in  Harris 
V.  Clark,  2  Barbour,  94;  3  Com- 
stock,   93 ;     overruling     Wright    v. 

Wright,  1  Cowen,  598 ;  and  deciding 
that  a  bill  of  exchange  or  draft,  drawn 
generally,  cannot  be  made  the  subject 
of  a  valid  donation  causd  mortis  be- 
fore or  without  acceptance ;  because, 
it  is,  in  point  of  legal  construction, 
nothing  but  a  direction  or  authority 
to  pay,  coupled  with  an  implied  pro- 
mise that  payment  shall  be  made  in 
accordance  with  the  order.  But  it 
seems  to  have  been  conceded,  that  a 
draft  drawn  on,  or  limited  to  a  particu- 
lar fund,  or  a  check  on  a  bank,  might 
fall  within  a  different  principle,  by 
operating  as  an  equitable  assignment, 
and  vesting  the  property  in  the  fund, 
in  the  donee,  from  the  moment  of  de- 
livery ;pos^,  vol.  2,  note  to  Ryall  v. 
Rowles.'\  So,  the  indorsement,  by 
the  donor,  mortis  causd,  of  a  promis- 
sory note  made  to  him,  creates  no 
liability  against  his  estate  ;  Werton  v. 
Eight,  17  Maine,  287,  290.  And 
these  cases  are  sustained  by  Green- 
field's Estate,  12  Harris,  232,  which 
decides,  that  a  draft  cannot  operate 
as  a  valid  gift  inter  vivos,  unless 
the  money  is  paid,  or  set  apart  by  the 
drawee,  before  the  death  of  the  drawer. 
A  bond  executed  and  delivered,  as  a  gift 
or  advancement,  does  not,  however, 
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fall  within  the  scope  of  this  principle ; 
the  seal  supplying  the  want  of  a  con- 
sideration, and  making  the  act  bind- 
ing, as  a  contract,  if  not  as  a  donation; 
Candon's  Appeal, 'S  Casey,  119.  And 
it  would  seem  well  settled,  that  a  debt 
may  be  forgiven  causd  mortis,  by  a 
delivery  or  surrender  of  the  note,  or 
other   instrument,   which  constitutes 
the  evidence  of  its  existence,  to  the 
debtor  or  to  a  third  person,  for  his  bene- 
fit ;  Gardner  v.  Gardner j  22  Wend. 
521 ;  Lee  v.  Bouck,  11  Grattan,  182. 
The  history,  and  prdHent  condition 
of  the  law,  upon  these  points,  are  very 
satisfactorily  traced  by  Shaw,  C.  J., 
in  Parish^.  Stone,  14 Pickering,  198, 
204,  205.     ^<  The  necessity  of  an  ac- 
tual delivery,"  he  remarks,  ^'has  been 
uniformly  insisted  upon,  in  the  appli- 
cation of  the  rules  of  the  English  law 
to  this  species  of  gift.  It  was,  in  some 
measure,  from  the  strict  application  of 
this  rule,  and  from  the  impossibility 
of  making  an  actual  delivery  of  that 
species  of  property,  that  it  was  long 
doubted  whether  choses  in  action,  that 
is,  bonds,  notes,  and  other  securities 
for  money,  could,  in  any  way,  be  the 
subject  of  such  a  gift.     In  the  case 
of  Wa7'd  V.  Turner,  2  Ves.  sen.  431, 
where  the  whole  subject  was  very  fully 
discussed,  and  where  the  doctrine  of 
actual  delivery  was  insisted  on  as  in- 
dispensable, it  was  held  by  Lord  Hard- 
wicke,  that  a  gift  of  receipts  for  South 
Sea  annuities  was  not  a  good  donatio 
causd  mortis,  principally  because  the 
property  in  the  stock  did  not  pass  by 
a  delivery  of  the  receipts,  but  a  trans- 
fer was  necessary,  which  was  not  made. 
But  it  has  since  been  decided,  that  a 
delivery  of  such  securities  and  choses 
in  action,  as  pass  a  property  to  the 
bearer  by  delivery,  may  properly  be 
the  subject  of  this  species  of  gift, 


where  the  securities  are  delivered,  as 
bank  notes  or  specie  bills  ;  Drury  v. 
Smith,  1  P.  Wms.  404;  lottery  tick- 
ets ;  Gold  V.  Rutland,  1  Eq.  Cases, 
Abr.  346;  and  Exchequer  tallies; 
Jones  V.  Selby,  Prec.  Chan.  300,  And 
there  can  be  no  reasonable  doubt  that 
a  promissory  note  payable  to  bearer, 
or  indorsed  in  blank,  so  as  to  pass  by 
delivery,  might  also  pass  by  a  gift  and 
actual  delivery,  as  a  donatio  causd 
mortis. 

But  whatever  doubt  may  have  ex- 
isted, it  has  been  decided,  that  as  an 
assignment  of  a  chose  in  action  is  now 
recognized  as  a  good  transfer  of  the 
equitable  interest,  and  as  such  equi- 
table assignment  is  manifested  by  a 
delivery  over  of  the  bond  or  other  se- 
curity for  money,  by  a  gift  of  such  a 
bond,  accompanied  by  an  actual  de- 
livery of  the  bond,  an  equitable  in- 
terest vests  in  the  donee  and  the  exe- 
cutors of  the  donor,  in  whom  the  legal 
interest  remains,  are  mere  trustees  for 
the  donee,  and  bound  to  permit  the 
donee  to  use  their  names,  to  enforce 
the  payment  of  the  bond  at  law;  Snell- 
grovey.  Baily,  3  Atk.  214  ;  Gardner 
V.  Parker,  3  Maddock,  184;  Blount 
V.  Burrow,  4  Bro.  C.  C.  72.  And  as 
a  confirmation  and  necessary  conse- 
quence of  this  doctrine,  it  has  also 
been  held,  that  a  bond  and  mortgage 
may  be  a  good  subject  of  a  gift ;  that 
an  equitable  interest  in  the  money 
secured  by  the  personal  obligation, 
passes  by  a  gift  and  delivery  over  of 
the  security,  that  the  mortgage  at- 
tends and  follows  the  debt,  as  an  in- 
separable incident ;  that  although  the 
legal  interest  in  the  debt  vests  in  the 
executor,  and  that  of  the  mortgaged 
premises  in  the  heir  of  the  donor,  yet 
in  equity  they  are  both  to  be  consider- 
ed trustees  for  the  donee  of  the  debt 
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or  sum  of  money  secured  by  the  mort- 
gage, the  executor,  to  permit  the  do- 
nee to  sue  in  his  name  on  the  per- 
sonal security,  and  the  heir,  to  con- 
vey the  mortgaged  premises,  in  secu- 
rity of  the  debt;  Duffield  v.  Elwes, 
1  Bligh'sNewRep.  514;  S.  0.,  under 
the  name  of  Dow  v.  JSicks,  1  Dow  & 
Clark,  1,  in  the  House  of  Lords. 
These  cases  all  go  on  the  assumption, 
that  a  bond,  note,  or  other  security, 
is  a  valid  subsisting  obligation  for  the 
payment  of  a  sum  of  money,  and  the 
gift  is,  in  ej0fect,  a  gift  of  the  money 
by  a  gift  and  delivery  of  the  instru- 
ment that  shows  its  existence  and  af- 
fords the  means  of  reducing  it  to  pos- 
session; all  which  ingredients  are 
wanting  in  his  own  note  given  by  the 
donor  to  the  donee,  without  conside- 
ration, which  is  a  mere  gratuitous 
promise." 

[In  general,  voluntary  assignments 
are  not  aided  by  equity, %  unless  the 
legal  title  is  passed,  or  the  omission 
excused  by  the  failure  of  the  law  to 
provide  the  means  of  transfer;  and 
hence,  while  the  delivery  of  a  bond 
to  a  stranger,  with  an  intent  to  pass 
the  right  of  property,  may  be  sustain- 
ed by  equity,  as  a  gift,  in  view  of  the 
impossibility  of  passing  the  title  at 
law;  the  delivery  of  a  note,  or  other 
negotiable  security,  would  probably 
be  held  equally  invalid,  in  both  juris- 
dictions, unless  the  instrument  were 
endorsed,  or  made  payable  to  bearer. 
But  the  cases  cited  above  show,  that 
gifts  causa  mortis  stand  on  a  more 
favorable  footing,  in  this  particular, 
than  those  wholly  inter  vivos,  and  may 
be  valid  without  a  transfer  of  the 
legal  title,  even  when  it  might  have 
been  transferred  without  difficulty,  and 
no  steps  have  been  taken  to  transfer  it. 
And  this  view  is  sustained  by  the  lan- 


guage held  by  Grridley,  J.,  in  deliver- 
ing the  judgment  of  the  court  in 
Harris  Y./Jlark,  2  Barbour,  94,  98.] 
"  It  is  now  settled  by  adjudged  cases, 
that  promissory  notes,  and  bills  of  ex- 
change, whether  payable  to  order  or 
not,  and  whether  indorsed  or  not, 
bonds  and  mortgages,  and  all  instru- 
ments in  writing,  by  which  any  debt 
against  a  third  person  is  secured,  may 
be  the  subjects  of  a  donatio  causa  mor- 
tis. In  the  case  otJDuJield  v.  Elwes,  ( 1 
Bligh,  N.  S.  497,)  Lord  Eldon,  in  a  very 
elaborate  judgment,  in  which  he  re- 
viewed all  the  previous  cases,  came  to 
the  conclusion  that  a  mortgage  deed 
was  the  subject  of  transfer  by  mere 
delivery,  as  a  donatio  mortis  causa; 
reversing  the  decree  of  the  Master  of 
the  Rolls,  who  had  held  the  contrary 
doctrine.  The  principle  established  in 
this  case  is,  that  in  the  case  of  the  gift 
of  a  bond  or  mortgage,  there  is  a  trust 
raised  which  a  court  of  equity  will  en- 
force, by  compelling  the  executors  to 
allow  the  use  of  their  names  in  any 
legal  proceeding  necessary  to  enforce 
the  security  against  the  debtor,  for 
the  purpose  of  carrying  into  effect  the 
intention  of  the  donor.  In  this  re- 
spect there  is  a  manifest  distinction 
between  a  gift  inter  vivos,  and  a  do- 
natio mortis  causd.  In  the  former 
case  a  court  of  equity  will  not  compel 
a  donor  to  complete  his  gift,  nor  an 
executor  to  complete  the  gift  of  his 
testator;  whereas,  as  we  have  seen,  in 
the  latter  case,  the  donor  may  success- 
fully invoke  the  aid  of  the  Court  of 
Chancery  for  that  purpose." 

[In  ffeadli/  v.  Kirb^,  6  Harris,  326, 
a  donatio  mortis  causd,  which  em- 
braced all  the  donor's  property,  was 
said  to  be  a  nuncupative  bequest,  in 
the  disguise  of  a  gift,  and  therefore 
invalid,  for  want  of  the  formalities 
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prescribed  by  the  Statute  of  Wills, 
although  the  things  given  were  per- 
sonal property,  and  were  present  in 
the  room  at  the  time  when  the  dona- 
tion was  made.  This  reasoning  would, 
however,  seem  as  applicable  to  a  gift 
of  part  of  the  estate  of  the  decedent, 
as  of  the  whole ;  and  it  may  be  asked, 
if  the  whole  cannot  be  given,  how 


much  less  than  the  whole  will  the  law 
deem  a  part?  In  Meach  v.  Meach, 
24  Vermont,  591,  the  question  was 
decided  directly  the  other  way,  and  a 
gift  causd  mortis,  held  to  be  equally 
valid,  whether  it  embraced  all  the  pro- 
perty of  the  donor,  or  was  limited  to 
part,] 
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ACQUIESCENCE,  89,  117,  207,  218,  419,  449, 451,  590. 

See  Application  of  Purchase-Monet — Catching  Bargains  —  Constructive 
Trusts — (Election) — Fraud  on  Marital  Rights — Trustee. 

ADMINISTRATOR.     See  Executor— Application  of  Purchase-Money,  2. 

ADVANCEMENT, 

Presumption  of,  arises  on  a  purchase  by  a  parent,  in  the  name  of  a  child,  267, 
279. 

Or  by  a  person  in  loco  parentis,  268,  280. 

Or  by  a  husband,  in  the  name  of  his  wife,  268,  279. 

And  in  the  case  of  personal  as  well  as  of  real  property,  268. 

Stock  purchased  in  the  name  of  wife  or  child,  ib. 

Or  bond  taken,  ib. 

Or  of  a  grant  of  copyholds  in  the  name  of  father  and  sons  successively,  268. 

May  he  rebutted  hy  evidence,  that  the  purpose  was  a  trust  for  the  purchaser j  and 
not  an  advancement  to  the  grantee,  280. 

But  presumption  of  advancement  cannot  be  rebutted  by  proof  of  a  purpose  in  fraud 
of  or  contrary  to  law,  281. 

Distinction  between  the  admission  of  evidence  to  rebut  and  to  fortify  equitable  pre- 
sumption, 281. 

The  infancy  of  a  child  is  not  a  circumstance  of  evidence  which  rebuts  the  presump- 
tion of  advancement,  268. 

Nor  is  a  purchase  in  the  joint  names  of  father  and  son,  268,  279. 

On  purchase  in  joint  names  of  a  child  and  stranger,  moiety  only  results,  268. 

Son  may  be  a  trustee  where  he  is  fully  advanced,  269. 

Secus  if  advanced  but  in  part,  ib. 

Child  having  a  reversionary  estate  only,  not  considered  as  advanced,  ib. 

Father's  entering  into  possession,  and  taking  rents  and  profits,  or  giving  receipts 
in  son's  name,  if  an  infant,  does  not  rebut  presumption,  ib. 

Such  acts  said  by  some  to  be  referable  to  acts  of  guardianship,  ib. 

By  Lord  Nottingham,  to  presumptive  advancement,  ib. 

And  will  not  rebut  presumption,  even  where  son  is  adult,  if  son  is  advanced  but  in 
part,  ib. 
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ADVANCEMENT,  continued. 
But  they  may,  if  he  is  fully  advanced,  270. 
Presumption  may  be  rebutted  by  evidence  of  facts  showing  father's  intention,  that 

son  should  be  a  trustee,  270,  279,  280. 
But  they  must  be  antecedent  to,  or  contemporaneous  with,  the  purchase,  ib. 
Subsequent  facts  not  admissible  as  evidence  of  intention,  270. 
As  a  devise,  ib. 
Or  mortgage,  ib. 
Or  demise  of  copyholds,  ib. 
Unless  where  the  license  to  lease  is  obtained,  or  a  surrender  to  the  use  of  the  will 

is  made  at  the  same  court  as  the  grant,  ib. 
Presumption  may  be  rebutted  by  parol  declarations  of  father,  made  contemporane- 
ously with  the  purchase,  ib. 
Not  if  made  subsequently,  ib. 

A  fortiori,  evidence  may  be  given  of  father's  intention  to  advance  son,  271. 
But  subsequent  acts  and  declarations  of  the  father  may  be  used  by  the  son  against 

him,  ib. 
And  semble,  those  of  the  son  may  be  used  against  him  by  the  father,  ib. 
Unpaid  purchase-money,  in  case  of  advancement,  a  debt  from  father's  assets,  ib. 
Presumption  of  advancement  of  wife  may  he  rebutted  by  evidence  of  an  opposite 

intefition,  271,  280. 
Semble  evidence  of  husband  and  wife  admissible  some  years  after,  on  a  purchase 

made  in  the  names  of  husband,  wife  and  child,  271. 
Purchase  by  one  largely  indebted,  in  the  name  of  a  wife  or  child,  void  as  against 

creditors,  arid  will  be  applied  by  equity  for  their  benefit,  whether  meant  as  a  trust 

for  himself  or  an  advancement  to  the  grantee,  271,  279. 
Presumption  of,  does  not  arise  when  son  acts  as  solicitor  of  parent,  271. 

AGENT, 

A  person  employed  to  act  as  agent  for  another,  cannot  use  the  power  conferred  by 
his  position  as  a  means  of  making  a  benefit  for  himself  out  of  or  in  the  course 
of  the  business  of  his  principal,  92,  97,  199,  209,  214,  220. 

Agent  employed  to  procure  or  renew  lease,  or  to  act  generally  on  behalf  of  princi- 
pal, cannot  procure  or  renew  it  for  his  own  benefit,  88,  97,  199. 

Partners,  stock-brokers,  attorneys,  and  all  other  persons,  who  have  bound  themselves, 
or  who  are  expressly  or  impliedly  bound  to  act  for  the  benefitof  others,  fall  with- 
in this  principle,  87,  90,  92,  97,  200,  209,  215,  220. 

Effect  of  renewal  of  lease  or  purchase  of  reversion  by  one  of  the  partners,  for  his 
own  be7iefit,  87,  90. 

Trustee  cannot  purchase  trust  estate  as  agent  for  another,  196,  214. 

Agent  employed  to  sell,  cannot  purchase  the  trust  estate,  ib. 

Agent  employed  to  sell,  cannot  purchase  from  his  principal,  199,  220. 

Unless  he  furnish  him  with  all  the  knowledge  he  himself  possessed,  ib. 

Nor  is  it  necessary  to  prove  that  the  purchase  was  at  an  undervalue,  196, 199,  210, 
220. 

The  onus  of  proof  lying  on  the  agent,  and  not  on  the  principal,  220. 

A  fortiori,  when  purchase  is  made  under  cover  of  name  of  another,  or  attended  by 
other  circumstances  of  fraud  on,  or  concealment  from  the  principal,  199,  220. 

Agent  employed  to  settle  a  debt,  cannot  purchase  it  for  himself,  199. 

Agent  or  attorney,  employed  to  collect  a  debt  by  legal  process,  cannot  purchase  pro- 
perty of  debtor,  at  a  sale  under  an  execution,  for  less  than  the  amoimt  of  the  debt, 
215. 

Purchase  by  agent,  of  land  which  he  has  been  employed  to  buy,  will  give  rise  to  a 
trust  for  principal,  if  the  agency  is  proved  by  writing,  and  even  when  it  is  not, 
if  the  transaction  is  a  fraud  on  the  principal,  220,  221. 

Nor  will  an  agent,  employed  to  purchase,  be  permitted  to  profit  by  a  sale  to  his 
principal,  except  by  his  express  consent,  200. 

Partner  employed  by  firm  to  purchase,  cannot  sell  his  own  goods  to  firm,  without 
the  knowledge  of  his  co-partners,  200. 

Nor  can  agent  of  colliery  or  stock-broker,  ib. 

Agent  or  steward  may  take  a  lease  from  his  employer  or  principal,  201. 

But  full  information  must  have  been  given  to  him,  ib. 
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AGENT,  continued. 

Agent  employed  to  pay  taxes  cannot  purchase  at  a  tax  sale,  213.     See  Constructive 

Trusts. 

AGREEMENT.     See  Part  Performance  of  Agreement — Statute  of  Frauds — 
Voluntary  Deeds  and  Contracts. 

ALIENATION,  ^ 

When  conditions  against,  or  restraints  upon,  valid,  542-545, 

APPLICATION  OF  PURCHASE-MONEY, 

1.  Purchaser  is  bound  to  see  to  the  application  of  purchase-money  of  real  estates, 

when  debts,  legacies,  or  annuities  are  specified,  102,  128. 

But  not  when  there  is  a  trust  for  the  payment  of  debts  generally,  102,  126. 

Or  a  general  charge  of  debts,  103,  126. 

Although  there  be  a  trust  or  charge  for  payment  of  legacies  or  annuities,  or  of  a 
particular  debt,  ib. 

Purchaser  not  liable,  even  after  payment  of  debts,  according  to  Johnson  v.  Ken- 
net  and  Forbes  v.  Peacock,  104,  105,  131. 

Remarks  of  Lord  St.  Leonards  on  these  cases,  106. 

Nor  even  where  there  is  no  trust  for  the  general  payment  of  debts,  if  the  trusts 
for  sale  are  immediate,  and  the  cestuis  que  trust  are  not  ascertained,  or  not  of 
age,  107,  129. 

Nor  where  purchase-money  is  to  be  applied  upon  trusts  requiring  care  and  dis- 
cretion, 108,  129. 

As  where  money  is  to  be  reinvested  by  trustee  or  executor,  131. 

Nor  where  charge  for  payment  of  debts  is  followed  by  specific  dispositions  of  real 
estate,  109. 

Liability  of  estates  to  debts  by  statute,  does  not  absolve  purchaser  from  seeing  to 
payment  of  legacies  charged  thereon,  107. 

Whether  the  law  would  be  so  held  in  this  country,  qucere,  126. 

Purchaser  is  not  bound  to  see  how  much  land  is  necessary  to  be  sold  for  payment 
of  debts,  110,  131. 

Or,  where  the  trust  is  for  payment  of  such  debts  as  personalty  is  deficient  in 
paying,  to  see  whether  land  is  wanted.  111. 

Secus  where  there  is  a  mere  power  to  raise  money  on  a  deficiency  of  the  person- 
alty, ib. 

Purchaser  liable,  when  he  has  notice  of  an  actual  or  intended  breach  of  trust, 
111,  127,  130,  131. 

As  that  trustee  is  selling  to  pay  his  own  debt.  111,  128. 

Or  raising  money  under  an  unauthorized  mortgage,  instead  of  selling  under  a 
power,  111. 

Especially  after  considerable  lapse  after  the  testator's  death,  112. 

Or  of  a  suit  having  been  instituted,  ib. 

How  far  trustees,  not  having  power  to  give  receipts,  can,  by  conditions  of  sale, 
compel  purchasers  to  be  satisfied  with  their  receipts,  113. 

Payment  of  money  into  court  under  trustee  and  relief  act,  ib. 

2.  Purchaser  or  mortgagee  of  leaseholds  or  other  personalty  from  executors,  not 

liable  to  see  to  application  of  purchase-money,  113,  121,  125. 
Sale  good  against  residuary,  pecuniary,  and  specific  legatees  and  creditors,  113. 
Notwithstanding  notice  to  the  purchaser  or  mortgagee  of  the  will  or  bequest,  ib. 
Or  that  money  was  originally  advanced  to  executors  on  their  personal  security, 

Executors  or  administrators,  mortgaging  leaseholds,  may  give  power  of  sale,  ib. 

So,  likewise,  trustees  of  chattels,  with  power  to  mortgage,  115. 

But  not  trustees  of  real  estate,  ib. 

Concurrence  of  specific  legatee  in  sale  of  chattels  desirable,  ib. 

Unless  he  be  executor,  ib.  h 

Purchaser  from  devisee  to  whom  property  has  been  conveyed  by  persons  entitled 
to  sell  under  general  charge  of  debts,  not  bound  to  see  to  application  of  pur- 
chase-money, ib. 

Where  personal  estate  clothed  with  particular  trust,  quaere,  115. 
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APPLICATION  OF  PURCHASE-MONEY,  continued. 

Purchaser  or  mortgagee  liable  in  cases  of  fraud,  115,  124,  125. 

As  where  executor  mortgages  or  sells,  to  pay  or  secure  his  own  debt,  ib. 

But  quaere  where  the  executor  is  specific  and  residuary  legatee,  117. 

Unless  purchaser  or  mortgagee  is  aware  that  the  testator's  debts  are  unpaid,  ib. 

Or  where  executor  has  sold  at  an  undue  value,  or  to  one  who  knew  that  there 

were  no  debts,  or  that  all  debts  were  paid,  ib. 
Creditors  and  legatees  barred  from  proceeding  against  purchaser  by  length  of 

time  and  acquiescence,  ib. 
Legatees  barred  although  their  legacies  are  contingent,  ib. 

Pecuniary  legatee  can  follow  assets  as  well  as  creditors  and  specificlegatees,  118. 
Statute  Y  &  8  Vict.  c.  76,  s.  10,  (making  the  receipt  of  persons  to  whom  money 
was  payable  upon  trusts  effectual,  unless  contrary  intention  appeared  in  instru- 
ment creating  trust,)  repealed  8  &  9  Vict.  c.  106,  107. 
The  inclination  of  the  cases  in  this  country  seems  to  he,  that  a  purchaser  from  trus- 
tees is  not  hound  to  see  to  the  application  of  the  money,  unless  the  sale  he  a  hreach 
of  trust,  or  fraud,  and  the  circumstances  are  such  as  to  give  the  purchaser  ex- 
press or  implied  notice,  when  the  trust  will  follow  the  property  into  the  hands  of 
the  purchaser,  123. 
Application  of  this  principle, 

1.  Sales  of  chattels  hy  executors,  guardians  or  trustees,  124. 

2.  Sales  of  land  under  a  power  to  sell  for  debts  and  legacies,  126. 

3.  Sales  under  a  power  in  a  settlement  to  sell  and  re-invest,  129. 

4.  Sales  hy  surviving  partner,  of  real  estate  of  firm,  125,  249. 

APPOINTMENTS.     See  Charge  of  Debts. 

Defective,  when  aided,  285,  296.  See  Defective  Execution  of  a  Power — Fraud 
UPON  A  Power — Illusory  Appointment. 

ARBITRATOR, 

Cannot  buy  up  the  claim  of  parties  to  the  reference,  204. 

ASSIGNEES  OF  A  BANKRUPT,     ^ee  Commissioner  of  Bankruptcy— Soli- 

CITOR. 

Cannot  purchase  his  property,  201,  202. 

Nor  can  assignee's  partner,  ib. 

Semble  not  even  with  the  consent  of  the  majority  of  the  creditors,  ib. 

Nor   can   the   assignees   purchase   up   the  debts  of  the  bankrupt  for  their  own 

benefit,  ib. 
When  removed  in  order  to  bid,  202. 
When  order  to  bid  refused,  allowed  to  name  price,  ib. 
Such  a  purchase  may,  however,  be  confirmed  by  court^.ib. 

ASSIGNEES  FOR  TEE  BENEFIT  OF  CREDITORS, 
Cannot  purchase  at  their  own  sale,  213. 
Nor  at  a  sale  of  the  property  wider  legal  process^  214. 
Nor  can  an  agent  of  the  assignee,  ib. 
Nor  can  a  commissioner  appointed  hy  the  Orphans''  Court  to  sell  land,  ib. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS.     See  Creditors. 

When  assignments  which  fail  at  law  will  he  sustained  in  equity,  308-323,  328-335. 

ATTORNEY  AND  COUNSELLOR  AT  LAW, 

An  attorney  or  counsellor  at  law,  consulted  as  to  the  title  of  land,  cannot  huy  for 
his  own  henefit,  an  outstanding  adverse  title,  97,  203. 

An  attorney  in  an  execution  cannot  purchase  for  himself,  at  a  price  insufficient  to 
pay  his  clienfs  deht,  215. 

And  an  attorney  for  two  or  more  cannot  purchase  for  one  exclusively,  ib. 

An  attorney  cannot  use  knowledge  obtained  in  acting  for  his  client,  to  the  disadvan- 
tage of  the  latter,  203,  215. 

And  when  an  attorney  huy  s  from  or  sells  to  his  client,  the  onus  of  proving  the  fair- 
ness of  the  transaction  lies  on  the  attorney,  202,  203.    See  Solicitor.     * 
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BANKRUPT.     See  Conversion. 

BARRISTER, 

Consulted  as  to  the  compromise  of  a  debt,  not  allo\^d  to  purchase  it  for  his  own 
benefit,  203,  205. 

BISHOP, 

When  the  consent  of,  under  an  Act  of  Parliament,  is  necessary,  in  order  to  enable  a 
rector  to  raise  money  by  annuity  for  building  a  rectory,  he  cannot  himself  take  a 
grant  of  the  annuity,  204,  205. 

CATCHING  BARGAINS, 

With  heirs,  reversioners,  or  expectants,  set  aside,  579,  591. 

For  mere  inadequacy  of  price,  580,  591,  593. 

Reversioner  need  not  combine  the  character  of  heir,  580. 

As  to  the  rule  on  this  point  in  the  United  States,  see  593. 

Onus  lies  upon  a  person  dealing  with  a  reversioner  or  expectant,  of  proving  that 
the  transaction  was  reasonable,  and  the  price  adequate,  580,  593. 

History  and  policy  of  the  doctrine,  580,  581. 

Grounds  for  setting  aside  such  dealings,  581. 

By  a  mere  expectant  dealing  with  strangers  for  his  expectancy,  a  fraud  is  com- 
mitted on  the  ancestor,  581,  593. 

But  a  fair  agreement  between  expectant  or  heirs,  to  divide  property,  will  be  en- 
forced, 582,  594. 

Rule  as  to  sales  of  reversion  is  applicable,  though  a  small  part  of  the  property  sold 
is  in  possession,  582. 

Especially  if  thrown  in  colorably,  ib. 

And  although  it  is  subject  to  a  contingency  not  strictly  capable  of  valuation,  ib. 

Contingency,  if  remote,  will  not  be  taken  into  consideration  in  estimating  the  value 
of  the  reversion,  ib. 

Relief  will  be  given,  especially  in  the  case  of  a  young  heir,  against  usurious  loans 
under  the  mask  of  trading,  ib. 

But,  quaere,  when  the  transaction  is  known  to  the  father  or  person  from  whom  the 
spes  successionis  is  entertained,  584. 

Or  if  the  situation  of  the  other  party  or  his  property  is  altered,  ib. 

See  the  judgment  of  Lord  Brougham  in  King  v.  Hamlet,  ib. 

And  the  remarks  of  Lord  St.  Leonards  thereon,  585, 

Dealings  between  a  father  and  son  not  considered  as  a  reversionary  bargain,  or  im- 
peachable, 585,  594. 

Sale  of  a  reversionary  interest  by  auction,  prima  facie  valid,  585. 

Unless  it  be  without  reserve,  and  conducted  improperly,  455,  456. 

Sale  may  also  be  supported  where  vendor  and  purchaser  concur  in  ascertaining  the 
value  from  skilled  persons,  586. 

Secus,  where  opinion  of  actuary  only  is  obtained,  ib. 

And  purchase  by  private  contract  set  aside,  though  assigned  by  same  deed,  with 
lot  purchased  at  auction,  586,  587. 

Rule  as  to  sale  of  reversions  not  applicable  to  a  sale  by  a  reversioner,  and  the  per- 
son having  the  prior  interest,  587. 

No  rule  as  to  what  constitutes  inadequacy  of  price,  ib. 

Reversionary  interest  valued  at  the  market  price,  not  by  the  tables,  587,  588. 
Gowland  v.  De  Faria  commented  on  by  Lord  Cottenham,  in  Lord  Alhorough  v. 
Trye,  ib. 

Calculated  with  reference  to  the  time  of  the  contract,  not  the  result,  589. 

Terms  upon  which  sale  will  be  set  aside,  ib. 

Confirmation  or  acquiescence,  590. 

Charge  of  debts,  how  far  it  authorizes  sale  of  real  estate  by  executors,  118,  122. 

See  Dunn  v.  Keeling,  2  Devereux,  284;  Clark  v.  Riddle,  11  S.  &  R.  312. 

What  constitutes,  123. 

CHATTELS.     See  Deeds. 

Specific  delivery  up  of,  when  of  peculiar  value,  770,  772 
Heirlooms,  770. 
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CHATTELS,  continued. 
Bill  may  be  filed  by  pawnee,  without  making  the  pawner  a  party,  770. 
Where  there  is  a  fiduciary  relation  between  the  parties,  it  is  not  necessary  that  chat- 
tels should  be  of  any  peculiar  value,  759,  761,  771,  774. 
Bills  may  be  filed  by  owners  of  cargoes,  to  prevent  improper  dealings  of  agents  or 

persons  in  the  situation  of  agents,  771. 
Specific  delivery  up  of  slaves,  762,  766. 
Executed  and  executory  trusts  of,  60,  75. 

COMMISSIONER  IN  BANKRUPTCY, 

Cannot  purchase  property  of  the  bankrupt,  202. 

COMMISSIONER  TO  SELL  LANDS, 
Commissioner  appointed  by  the  Orphans^  Court  to  sell  lands  cannot  purchase  at 

his  own  sale,  214. 
Commissioner  appointed  by  the  state  to  sell  lands  cannot  purchase  them  at  any 

sale,  ib. 

CONDITIONS, 
In  restraint  of  alienation,  when  and  how  far  valid,  542. 

CONFIRMATION,  207,  210,  449,  451,  590.     See  Catching  Bargains— Fraud  on 
Marital  Rights — Trustee. 

CONSTRUCTIVE  TRUSTS, 

On  a  renewal  of  a  lease  by  a  trustee,  guardian,  executor,  executor  de  son  tort,  or 
other  person  acting  in  a  fiduciary  capacity,  iu  his  own  name,  trust  arises,  for  the 
person  entitled  to  the  old  lease,  85,  92,  93. 

And  on  a  renewal  by  person  having  limited  interest,  as  tenant  for  life,  for  those  iu 
remainder,  86,  93. 

Although  original  lease  may  have  expired  before  the  tenancy  for  life  vested,  86. 

Or  tenant  for  life  is  author  of  settlement,  87. 

Or  there  is  a  special  provision,  that  a  particular  renewal  shall  enure  for  benefit  of 
trust,  ib. 

And  although  tenant  for  life  has  general  power  of  appointment,  ib. 

And  on  a  renewal  by  one  of  several  persons  jointly  interested,  for  the  others,  ib. 

Or  by  one  partner  of  premises  bought  or  used  for  business  of  firm,  ib. 

And  on  a  renewal  by  a  mortgagee  for  a  mortgagor,  or  vice  versQ-,  though  lease  ex- 
pires before  renewal,  88,  93. 

And  on  renewal  by  the  lessee  for  the  mortgagor,  legatees,  annuitants,  and  incum- 
brancers, 88. 

Money  arising  from  the  sale  of  right  of  renewal,  affected  by  the  same  trusts  as 
leaseholds  would,  if  renewed,  ib. 

Agent  cannot  renew  for  his  own  benefit,  ib. 

Terms  upon  which  an  assignment  by  the  trustee  or  tenant  for  life  will  be  directed, 
88,89. 

Remedies  against  volunteers  claiming  renewed  lease,  89. 

Or  purchasers  with  notice,  ib.  , 

Acquiescence  and  lapse  of  time,  ib. 

Purchase  of  the  reversion  by  trustee,  tenant  for  life,  or  partner,  89,  90,  91. 

Quasi  tenant  in  tail  of  leaseholds  may  renew  for  his  own  benefit,  90. 

Purchase  of  equity  of  redemption  by  executor  of  mortgagee,  ib. 

Old  tenant  has  no  equity  against  a  stranger  obtaining  a  lease,  ib. 

Nor  has  a  lessee  against  his  sub-lessee,  ib. 

Purchase  by  partner  of  reversion  ofleaseheld  by  firm,  90,  91. 

A  purchase  of  claims  or  incumbrances  against  the  estate,  by  a  trustee,  at  a  discount, 
enures  to  the  benefit  of  the  cestui  que  trust,  94. 

But  the  trustee  shall  be  reimbursed  with  interest,  ib. 

The  same  rule  applies  where  the  trustee  buys  in  an  adverse  title  to  the  estate,  ib. 

Joint-tenajit  and  co-parceners,  and  tenants  in  common  under  the  same  instrument  or 
act,  are  trustees  for  one  another  for  the  protection  of  the  common  interest,  and  a 
purchase  by  one,  of  an  outstanding  title  or  encumbrance,  will  give  rise  to  a  trust 
for  all,  94,  95. 
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CONSTRUCTIVE  TRFSTS,  continued. 

On  a  purchase  of  an  encumbrance  or  outstanding  title,  by  a  tenant  for  life,  a  trust 

arises  for  the  remainderman  or  reversioner,  96. 
And  on  such  a  purchase  by  a  husband,  having  a  life  "Estate  in  the  wife^s  land  for  the 

wife  and  her  heirs,  ib. 
And  for  the  vendor,  on  the  purchase  of  an  adverse  title  by  the  vendee  in  possession 

before  the  conveyance,  ib. 
An  agent  cannot  deal  for  his  own  benefit  in  the  subject  of  the  agency,  97. 
An  attorney  or  counsellor,  who  has  been  consulted  professionally  about  the  deed  to 

land,  cannot  buy  an  adverse  title  for  his  own  benefit :  his  purchase  shall  be  in 

trust  for  his  client,  ib. 
Purchase  or  conveyance  to  one  man  in  fraud  of  another,  will  give  rise  to  a  trust  for 

the  latter,  274.     See  Agent. 

CONTINGENT  REMAINDERS, 

Utility  of  trustees  to  preserve.     See  Waste. 

CONTRACT.     See  Agreement. 

CONTRIBUTION  BETWEEN  SURETIES.    See  Sureties. 

CONVERSION, 

1.  Doctrine  of  constructive,  as  stated  by  Sir  Thos.  Sewell,  780. 

Conversion  from  the  death  of  the  testator,  or  the  date  of  the  agreement,  800,  801, 
805. 

Money  into  land. 

Money  agreed  or  directed  to  be  laid  out  in  land,  780,  799,  803. 

Is  real  assets,  780,  781. 

Subject  to  tenancy  by  the  curtesy,  781. 

And  semble  to  dower,  since  the  Dower  Act,  not  previously,  ib. 

Passes  under  a  general  devise  of  lands,  ib. 

But  not  by  a  general  bequest,  ib. 

Though  it  will  be  a  bequest  of  so  much  money  to  be  laid  out  in  land,  782. 

Even  previous  to  Wills  Act,  would  not  have  passed  by  the  will  of  an  infant,  ib. 

Descends  to  the  heir,  ib. 

Except  where  the  money  is  at  home,  782,  783,  784. 

Will  not  escheat  to  the  crown  on  failure  of  heirs,  785. 

Does  not,  as  between  real  and  personal  representative,  depend  upon  actual  state 
of  property,  784. 

Remarks  upon  Walker  v.  Denne,  ib. 

Money  impressed  with  the  character  of  realty,  not  forfeited  to  crown  on  convic- 
tion of  owner  for  felony,  785,  801. 

Land  agreed  or  directed  to  be  sold,  considered  as  money,  785,  800,  802,  805. 

Passes  by  a  residuary  bequest,  785. 

And  on  intestacy  goes  to  personal  representatives,  785.  802. 

And  is  not  bound  by  the  lien  of  a  judgment,  802. 

Secus,  where  the  contract  is  not  for  the  purchase  of  land,  but  only  for  its  price, 
706. 

As  in  the  case  of  contracts  with  railway  and  other  companies,  ib. 

Alien  may  take  the  money  arising  from  land  devised  to  be  sold,  786,  802. 

On  failure  of  purposes  of  conversion,  on  death  of  testator  without  heirs,  the  lord 
cannot  claim  by  escheat,  against  the  trustees  for  sale,  786. 

Nor  can  crown  call  for  conversion  that  it  might  take  the  money  as  bona 
vacantia,  ib. 

Whether  the  court  will  execute  a  trust  of  lands  for  an  alien  in  favor  of  the 
crown,  ib. 

Conversion  must  be  imperative,  786,  787,  803. 

But  although  apparently  optional,  it  will  be  considered  imperative,  if  the  limita- 
tions are  adapted  only  to  real  estates,  787. 

If  it  be  optional,  as  to  invest  in  purchase  of  lands,  or  on  securities,  conversion 
will  not  take  place,  787,  803. 

Nor  where  trustees  have  mere  power,  with  consent  of  others,  to  purchase  land,  ib. 
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CONVERSION,  continued. 

Nor  where  money  is  to  be  laid  out  in  the  purchase  of  land,  or  land  turned  into 
money  with  consent  of  others,  and  "not  without,"  787,  803. 

Nor  where  the  words  of  request  are  merely  inserted  for  the  purpose  of  making 
purchase  discretionary,  789. 

Secus,  where  words  of  request  are  inserted  for  purpose  of  enforcing  the  obliga- 
tion to  convert,  ib. 

Where  the  power  to  convert  for  the  benefit  of  a  class  is  discretionary,  the  respec- 
tive estates  must  be  taken  as  they  are  found,  789,  803. 

Secus,  where  the  power  is  in  the  nature  of  a  trust,  789,  790. 

Where  the  direction  to  sell  is  peremptory,  but  the  time  of  sale  discretionary,  con- 
version takes  place,  791,  804. 

Of  land  into  money  may  be  implied,  790. 

But  intention  must  be  clear,  ib. 

Where  direction  to  convert  is  imperative,  legacy  duty  is  payable,  ib. 

Even  though  person  entitled  elects  to  take  the  land,  ib. 

Secus,  where  direction  is  discretionary,  and  trustees  do  not  sell,  ib. 

But  it  may  if  trustees  do  sell,  ib. 

Doubtful  whether  liability  to  duty  should  depend  upon  act  of  trustees,  ib. 

But  it  will  not  if  sale  takes  place  not  under  the  power,  but  under  jurisdiction  of 
the  court,  ib. 

Nor  where  trustees  are  directed  to  invest  proceeds  in  the  purchase  of,  or  mort- 
gage of  other  lands,  791. 

A  fortiori,  if  they  are  directed  simply  to  re-invest  in  the  purchase  of  lands,  ib. 

Probate  duty  not  payable  in  respect  of  land  absolutely  directed  to  be  converted,  ib. 

As  to  period  from  which  conversion  takes  place,  ib. 

The  delivery  of  a  deed,  ib. 

The  death  of  the  testator,  ib. 

Though  sale  be  directed  whenever  it  should  appear  advantageous,  ib. 

Conversion  may  be  effected  by  agreement  to  sell,  or  a  conveyance  to  trustees  for 
sale,  791,  801,  802,  805. 

Though  sale  made  dependant  on  the  option  of  third  persons,  791. 

Or  of  the  purchaser,  if  the  contract  be  in  all  other  respects  absolutely  binding  on 
the  vendor,  791,  805. 

And  when  the  choice  is  made,  conversion  will  relate  back  to  the  time  of  the  sale, 
802,  805. 

In  the  mean  time,  the  rents  and  profits  go  to  persons  entitled  up  to  that  time  to 
real  estate,  792. 

Semble,  a  specific  devise  by  name  of  the  property,  subject  to  the  option,  may 
carry  to  the  devisee  the  purchase-money,  ib. 

Whether  legatee  of  personal  estate  has  any  remedy  against  a  release  of  the  option 
to  purchase  to  the  heir  or  devisee,  ib. 

Bankrupt's  real  estate  will,  on  his  death  intestate,  go  to  his  heir,  ib. 

If  sold  or  contracted  to  be  sold  in  his  lifetime,  it  will  be  converted,  ib. 

But  not  if  sale  or  contract  for  sale  take  place  after  his  death,  792,  793. 

As  to  surplus  moneys  arising  from  the  disposition  of  land  belonging  to  lunatics, 
793. 

Where  sale  of  a  mortgaged  estate  takes  place  under  a  power  in  the  lifetime  of  the 
mortgagor,  the  surplus  is  personalty,  ib. 

Secus,  where  the  sale  takes  place  after  his  death,  ib. 

Surplus  of  real  estate  ordered  to  be  sold  by  court,  retains  character  of  realty,  ib. 

Peculiarity  oi  llanagan  v.  Flanagan,  794. 

As  to  land  taken  under  the  Lands  Clauses  Consolidation  Acts,  ib. 

Under  local  acts.  ib. 

Election  to  take  land  or  money  in  its  actual  state.     See  Election,  2. 
2.  Real  estate  purchased  with  partnership  capital,  for  the  purposes  of  partnership 
in  trade,  will  be  converted  into  personalty,  231,  232. 

Rule  on  this  point  in  the  United  States,  242-246,  255,  257. 

A  conversion  will  not,  except  by  express  agreement,  take  place  where  the  real 
estate  belonged  to  the  partners,  when  they  entered  into  partnership,  or  has 
been  acquired  by  their  private  moneys,  although  it  has  been  used  for  partuer- 
shi|)  purposes  in  trade,  232-235. 


INDEX.  877 


CONVERSION,  continued. 

Nor  when  real  estate  is  purchased  by  partners  out  of  their  partnership  capital, 
but  not  for  the  purposes  of  partnership  in  trade;,  235. 

But  real  estate  may  be  converted  or  reconverted  by  agreement,  23Y,  238,  256. 

Does  not  take  place  for  the  purpose  of  subjecting  land  to  probate  duty,  237. 

Takes  place  where  land  is  bought  by  partners,  or  by  joint  stock  or  other  associa- 
tion, for  purpose  of  resale,  237,  238,  255,  256. 

Partners  have  a  lien  for  advances  in  respect  of  the  joint  property,  239,  240,  242. 

But  not  mere  joint  owners,  239. 

Result  of  authorities,  238,  242,' 246. 

COUNSEL.     See  Barrister. 

CREDITOR, 
Where  debtor  has  agreed  to  convey  estate  to  him  upon  trust  to  pay  debts,  may  pur 
chase  estate  from  agent  of  debtor,  205, 

CREDITORS, 
How  far  settlement  made  in  consideration  of  wife's  equity  to  a  settlement,  binding 

against,  492,  500.     See  Equity  to  a  Settlement. 
Assignments  for  benefit  of,  when  irrevocable  and  binding,  304,  307,  326,  327.  | 

CROSS  REMAINDERS, 

When  inserted  in  settlements  carrying  marriage  articles  into  effect,  63,  64. 
Or  directed  in  wills,  69. 

DEBTS, 
Where  purchaser  is  bound  to  see  purchase-money  applied  in  payment  of.     See 

Application  of  Purchase-money. 
Personal  estate  primarily  liable  to,  unless  exempted,  622,  638.     See  Exemption  of 

Personal  Estate  from  Debts — Exoneration. 
Antecedent  debt,  when  and  how  far  consideration  for  sale  or  transfer,  125. 

DEEDS, 

Specific  delivery  up  of,  to  legal  owner  decreed,  772.     See  Chattels — Equitable 
Mortgage  by  Deposit  of  Title  Deeds. 

DEFECTIVE  EXECUTION  OF  A  POWER, 

Power  must  be  strictly  pursued  at  law,  or  execution  will  be  void,  295. 
Aided  in  equity,  and  surrenders  of  copyholds  to  the  use  of  will  supplied,  285,  296. 
In  favor  of  purchasers,  287,  296. 
mortgagees,  ib. 
lessees,  ib. 
creditors,  ib. 
charities,  287. 

wife  or  legitimate  child,  although  volunteers,  288,  296. 
But  not  in  favor  of  a  husband,  287. 

natural  child,  ib. 
grandchild,  ib. 
father  or  mother,  288. 
brother  or  sister,  ib. 
nephew  or  niece,  ib. 
cousin,  289. 
settlor,  ib. 

others,  being  volunteers,  ib. 
Semble,  covenants  by  deed  to  surrender  copyholds  not  aided  on  meritorious  consi- 
deration, 285,  286. 
Defective  appointment  by  a  married  woman  aided,  289. 
Defect  vrill  be  supplied  against  remainderman,  ib. 
Heir,  or  customary  heir,  ib. 

Whether  against  heir,  being  a  son  or  grandson,  totally  unprovided  for,  quaere,  ib. 
But  it  will  be  supplied  as  against  collateral  heir,  without  any  provision,  290. 
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DEFECTIVE  EXECUTION  OF  A  POWER,  continued. 

Equity  relieves  against  defective  execution  where  the  intention  to  execute  it  appears 
by  covenant,  290. 

Desire  in  will,  ib. 

Agreement,  ib. 

Even  though  donee  of  power  keeps  possession  of  agreement,  ib. 

Promise  by  letter,  ib. 

Recital  in  a  deed,  ib. 

Answer  to  a  bill  in  chancery,  ib. 

But  not  a  parol  contract  as  against  a  remainderman,  ib. 

As  a  parol  contract  to  grant  a  lease,  ib. 

Unless  remainderman  suffers  lessee  to  expend  money  on  improvements,  291. 

Equity  also  relieves,  if  deed  or  will  is  executed  in  the  presence  of  a  smaller  number 
of  witnesses  than  required  by  the  power,  ib. 

Or  if  sealing  is  omitted,  ib. 

Will,  of  personal  estate,  ib. 

Will,  of  real  estate,  ib. 

Will,  if  executed  now  according  to  statute  1  Vict.  c.  26,  is  a  suflBcient  execution  of 
power,  ib. 

Power  aided,  if  executed  by  will,  instead  of  deed,  ib. 

By  married  woman  aided,  except  where  formalities  not  observed  were  for  her  pro- 
tection, ib. 

As  where  copyholds  to  be  appointed  by  will  are  surrendered  by  deed,  292. 

Or  there  is  a  mere  joint  letter  of  husband  and  wife,  instead  of  a  writing  attested  by 
two  witnesses,  ib. 

Of  sale  of  an  estate  by  trustees  not  aided,  when  they  sold  estate  without  timber,  ib . 

Will  not  relieve  against  defects  of  form  in  derogation  of  the  intention  of  the  tes- 
tator to  make  them  matter  of  substance,  291. 

What  powers  aided,  293. 

Power  of  leasing  aided,  ib. 

Even  in  the  case  of  a  married  woman,  ib. 

Defect  not  aided  if  execution  of  power  would  be  a  breach  of  trust,  294. 

Or  a  fraud  upon  the  power,  ib. 

Power  of  leasing  not  aided  when  rack  rent  not  reserved,  or  fine  not  taken  contrary 
to  power,  ib. 

But  rent  must  be  so  low  as  to  afford  evidence  of  fraud,  ib. 

Power  of  leasing  not  aided  where  there  is  an  agreement  to  grant  lease  to  com- 
mence in  futuro,  power  authorizing  only  leases  in  possession,  if  donee  dies  before 
estate  comes  into  possession,  ib. 

When  unusual  covenants  are  introduced,  ib. 

Agreement  to  lease  without  the  consent  of  a  person  whose  consent  is  requisite,  not 
aided,  ib. 

Nor  a  defect  in  the  execution  of  power  under  an  Act  of  Parliament,  ib. 

Non-execution  not  aided,  294,  296. 

Though  disability  arises  from  accident,  as  sudden  death,  294. 

gout,  295. 
Unless  coupled  with  trust,  296. 

Or  execution  prevented  by  fraud,  295. 

Courts  of  Probate  if  will  is  valid,  cannot  see  whether  power  is  properly  followed, 
ib. 

Effect  of  Wills  Act,  ib.    See  Surrender  of  Copyholds. 

DEPOSIT  OF  TITLE  DEEDS.    See  Equitable  Mortgage  by  Deposit  of  Title 
Deeds. 


DIRECTOR, 

Is  prevented  from  dealing  with  company,  196. 
As  is  a  firm  in  which  he  is  partner,  ib. 


Doctrine  of,  derived  from  the  civil  law,  850,  851. 
Explanation  of  the  civH  law,  ib. 
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DONATIO  MORTIS  CAUSA,  continued. 

Gift  must  be  in  contemplation  of  death,  851,  859,  860,  861. 

To  take  complete  effect  only  in  case  of  the  donor's  death,  ib. 

Condition  implied,  if  the  donor  is  in  the  extremity  of  sickness,  852, 

An  immediate  irrevocable  gift  bad  as,  ib. 

Of  a  check  thereof  bad,  853. 

Legal  transfer  good,  as  if  there  be  a  condition  express  or  implied  that  it  is  to  take 

effect  only  in  the  event  of  the  donor's  death,  ib. 
On  recovery  of  the  donor  the  donee  will  be  a  mere  trustee,  853,  861. 
Unless  there  be  a  confirmation  of  the  gift,  853. 
Must  he  limited  to  personalty j  861. 

Cannot  he  made  hy  feme  covert,  without  consent  of  Tiusbandj  ib. 
May  be  of  the  whole  of  donor^s  property,  868. 
Secus  in  Pennsylvania,  867. 
There  must  be  a  delivery  to  the  donee,  853,  863. 
Or  to  a  person  upon  trust,  for  another  person,  ib. 
Or  for  a  particular  purpose,  853. 

To  an  agent,  in  the  character  of  agent  for  the  donor,  is  not  sufficient,  854,  863. 
Donor  must  part  with  dominion  over  gift  by  delivery,  854,  862,  863. 
Delivery  by  way  of  symbol  is  bad,  854,  862,  864. 
Exdept  in  special  cases,  850,  862,  864. 

Delivery  may  he  according  to  nature  and  situation  of  property,  862,  864; 
Delivery  of  the  key  of  a  trunk  held  sufficient  delivery  of  it  and  its  contents,  855, 

862. 
Delivery  of  receipts  for  South-Sea  Stock,  of  a  note  not  payable  to  bearer,  or  of  a 

check,  is  insufficient,  854,  864. 
Except  where  the  note  is  given  for  a  purpose  which  necessarily  supposes  the  death 

of  the  donor,  855. 
Gift  of  a  hond,  note,  or  other  written  evidence  of  a  deht  due  and  payable  by  a  third 
person,  valid  in  this  country,  whether  drawn  or  payable  to  the  donee  or  donor,  to 
order  or  bearer,  864,  865. 
And  ifi  general  of  such  certificates  of  stock  or  securities  as  are  negotiable  and  capa- 
ble of  being  passed  hy  delivery,  866. 
But  not  of  a  draft  or  note  executed  or  payable  by  the  donor,  865,  866. 
Gift  of  a  check  under  peculiar  circumstances,  held  good  in  Boutts  v.  Ellis,  855. 
Delivery  of  a  bond  good,  although  an  action  may  be  maintained  without  profert, 

855,  864. 
And  of  bank-notes  and  of  notes  payable  to  bearer,  ib. 
And  of  mortgage  deeds,  855,  856. 

And  of  a  document  which  is  essential  to  the  recovery  of  a  debt,  85Y,  864. 
Where  there  is  no  delivery,  there  can  be  no  donatio  mortis  causS-,  857,  862. 
Cannot  be  made  by  parol,  ib. 

Whether  it  can  be  made  by  writing,  qusere,  857,  863,  864. 
Evidence  should  he  clear  and  satisfactory,  858. 
And  gift  from  favor  and  not  of  undue  influence,  ib. 
An  issue  will  be  directed  when  the  donatio  mortis  causS,  is  doubtful,  ib. 
How  a  donatio  mortis  causS,  resembles,  how  it  differs  from,  a  legacy  and  a  gift  inter 

vivos,  ib.  * 

Donatio  mortis  causa  will  be  defeated  by  recovery  of  the  donor  from  his  illness, 

859,  861. 
By  his  resumption  of  the  gift,  ib. 
Cannot  be  revoked  by  will,  as  it  becomes  complete  on  the  death  of  the  donor,  859, 

862. 
May  be  satisfied  by  a  legacy,  ib. 
May  be  made  the  subject  of  election,  ib. 
Not  abolished  by  the  Wills  Act,  1  Vict.  c.  26,  ib. 

ELECTION.     See  Conversion,  1. 

1.  The  doctrine  of,  382 ;  see  also,  400. 

Distinction  between  condition  andlelection,  388,  400,  401. 

Persons  disappointed  by  election,  entitled  to  compensation,  not  forfeiture,  382, 
383,  401. 
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ELECTION,  continued. 

Is  not  applicable  unless  there  be  a  fund  out  of  which  compensation  can  be  made, 
383. 

Doubtful  whether  it  applies  to  grants  from  the  Crown,  384, 

Is  applicable  to  deeds  as  well  as  to  wills,  384,  400. 

And  to  interests,  remote,  contingent,  or  of  small  value,  as  well  as  to  those  which 
are  immediate  or  of  great  value,  384. 

Election  may  he  rendered  absolutely  binding  by  lapse  of  time  or  circumstances, 
and  may  then  operate  as  a  forfeiture^  402. 

Intention  to  raise  a  case  of  election  must  be  clear,  401. 

Must  appear  on  face  of  the  contract  itself  and  not  aliunde  or  by  comparison, 
loith  other  instruments,  384,  401,  403. 
*        Parol  evidence  dehors  the  will  to  show  intention,  although  formerly,  not  now,  ad- 
missible, 385,  401.  _ 

Case  of  arises,  whether  person  disposes  of  property  of  another  knowingly,  or  by 
mistake,  385,  402. 

But  not  readily  where  he  has  some  present  interest  in  it,  385. 

Heir  put  to  his  election  by  devise  to  him,  ib. 

Case  of  not  raised  by  merely  precatory  words  requesting  objects  of  power  to  leave 
fund  to  persons  not  objects,  ib. 

Unless  the  words  of  request  are  construed  as  imperative,  ib. 

Nor  by  non-execution  of  power  under  an  erroneous  impression  stated  in  will  that 
legatee  will  divide  the  fund  with  another,  387. 

Case  of  raised  by  express  appointment  to  stranger,  and  gift  to  persons  entitled 
in  default  of  appointment,  ib. 

By  an  appointment  to  one  of  two  appointees,  and  a  legacy  to  the  other,  ib. 

By  a  delegation  of  power  of  appointment,  and  a  gift  to  objects  of  the  power,  ib. 

Want  of  capacity  to  raise  case  of  election  by  devise  on  account  of  infancy,  387, 

404. 
on  account  of  coverture,  ib. 

Heir  taking  by  descent,  in  consequence  of  a  will  not  being  properly  attested,  to 
pass  real  estate,  not  obliged  to  elect  between  real  estate  and  legacy,  387,  404. 

Heir  or  other  party  not  put  to  election  between  legacy  to  'Jiimself  and  giving 
effect  to  devise  to  another,  unless  the  will  is  so  executed  as  to  be  capable  of  ope- 
rating as  a  valid  devise,  404,  405. 

Unless  the  legacy  is  given  him  with  an  express  condition  not  to  dispute  will,  388, 
404,  405. 

But,  by  Wills  Act,  the  same  attestation  is  requisite  to  pass  legacy  as  real  es- 
tate, ib. 

Clear  intention  to  devise  after-acquired  estates  sufl&cient  to  put  heir  to  his  elec- 
tion, 388,  406. 

Not  an  equivocal  intention,  ib. 

Wills  now  construed  to  take  effect  immediately  before  the  death  of  a  testator, 
unless  a  contrary  intention  appear,  ib. 

Heir  of  copyholds  not  surrendered  to  use  of  will,  388. 

Of  heritable  property  in  Scotland,  388,  389. 

Widow  put  to  her  election  between  dower  and  gift,  by  express  words,  389,  408. 

Or  manifest  implication,  389,  409. 

Widow  not  put  to  her  election  by  devise  to  her  of  part  of  the  lands  of  which  she 
is  dowable,  389. 

Nor  by  a  devise  of  such  lands  upon  trust  for  sale,  though  part  of  proceeds  of  the 
sale  are  given  to  her,  389,  390,  410,  411. 

Nor  by  a  bequest  to  her,  and  a  devise,  either  residuary  or  specific,  to  a  third  per- 
son,  413. 

Nor  by  gift  of  an  annuity  or  rent-charge  out  of  such  lands,  390. 

Testator's  dealings  in  his  lifetime  not  taken  in  consideration  in  a  case  in  ques- 
tion of,  391. 

It  seems,  that  she  is,  by  the  gift  of  a  rent-charge,  but  not  of  an  annuity  charge- 
able on  land,  414,  415,  416. 

Of  election,  where  a  life  estate  in  the  land  is  given  to  the  widow,  417,  418. 

Widow  put  to  her  election  by  devise,  inconsistent  with  her  enjoyment  of  dower, 
391,413,414,417. 
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ELECTION,  continued. 

As  where  she  is  directed  to  pay  certain  rent,  to  repair,  and  not  to  alien,  392. 

Or  a  certain  mode  of  occupation  and  managementsis  prescribed,  ib. 

Or  where  power  of  leasing  is  given,  393,  394. 

Or  a  direction  to  cut  down  timber,  394. 

And  semble,  by  devise  to  widow  and  others  in  equal  shares,  ib. 

Widow  obliged  to  elect  if  she  has  a  provision  given  to  her  in  lieu  of  dower,  al- 
though devisee  die  in  life  of  devisor,  395. 

Secus,  where  there  is  an  intestacy  as  to  a  great  part  of  the  estate,  396. 

Provision  in  lieu  of  dower  and  thirds  at  common  law  does  not  extend  to  distri- 
butive share  of  personal  estate,  ib. 

Secus,  if  the  words  be  added  "  out  of  any  real  or  personal  estate,"  ib. 

Principles  as  to  provision  being  in  lieu  and  bar  of  dower,  the  same  at  law  as  in 
equity^  418. 

Words  "  in  lieu  of  dower  or  thirds  at  common  law  or  otherwise,"  extend  to  copy- 
holds, 395. 

Dower  of  widows  married  since  1st  January,  1834,  unless  contrary  intention 
appear,  will  be  barred  by  devise  of  land  out  of  which  she  is  dowable,  ib. 

Or  of  any  estate  or  interest  therein,  unless  contrary  intention  appears,  ib. 

Legislative  provisions  on  the  subject  in  this  country,  418. 

Doctrine  of  election  not  applicable  to  creditors,  ib. 

In  Pennsylvania  it  has  been  decided  to  be  applicable  to  creditors,  407,  408. 

Or  to  persons  taking  derivative  interests  from  a  person  compelled  to  elect,  397. 

Remainderman  not  bound  by  election  of  persons  having  a  prior  interest,  ib. 

Persons  compelled  to  elect  may  ascertain  relative  value  of  properties,  397,  419. 

May  file  a  bill  for  that  purpose,  397. 

Not  bound  by  election  made  by  mistake,  397,  419. 

Election  may  be  either  express  or  by  implication,  397. 

May  be  by  matter  in  pais,  419. 

Receipt  of  rent  and  profits  of  two  properties  between  which  party  bound  to  elect, 
not  considered  as,  397. 

Nor  if  he  mortgages  one  property  not  yielding  rents,  and  receives  rent  of  the 
other,  398. 

A  fortiori  if  this  be  done  with  knowledge  of  party  entitled  to  call  for  election,  ib. 

To  constitute  election  act  must  be  done  with  knowledge  or  right,  ib. 

And  with  intention  of  electing,  ib. 

As  to  what  lapse  of  time  will  prevent  party  setting  up  a  plea  of  ignorance  ef  his 
rights,  398. 

May  be  inequitable  to  disturb  rights  of  others,  398,  402. 

Representatives  bound  by,  398. 

In  some  cases  where  person  bound  to  elect,  would  not  have  been,  ib. 

Unless  they  can  offer  compensation,  ib. 

If  doubtful,  may  be  sent  to  a  jury,  ib. 

Consider  case  of  Harris  v.  Walkins,  398,  399. 

Practice  as  to  election  by  infant,  399,  419,  421. 

By  married  woman,  ib. 

With  regard  to  reversionary  Interest  in  personalty,  400. 

Where  time  is  limited  for,  ib. 

Parties  disappointed  by  heir  electing  to  take  estate  contracted  for  by  testator, 
have  no  lien  on  estate,  ib. 

But  after  heir's  death,  may  prove  against  his  estate  for  amount  which  he  received 
under  will,  ib. 

Legacy  duty  not  payable  on  personal  estate  given  up  by  one  legatee  to  another 
under  doctrine  of  election,  ib. 

Secus,  where  testator  bequeaths  personal  property  of  another,  ib. 
2.  Election  to  take  land  or  money  in  its  actual  state  may  be  made  by  the  absolute 
owner,  794,  805,  806. 

Infant  cannot  elect  except  it  be  found  by  the  court  to  be  for  his  benefit,  794,  806. 

Nor  a  lunatic,  794. 

Nor  a  feme  covert  by  contract  or  ordinary  deed,  795,  806. 

But  she  may  by  deed  executed  according  to  stat.  3  &  4  Will.  4,  c.  74,  795. 
VOL.  I. — 56 
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ELECTION,  continued. 

Or  real  estate  directed  to  be  converted  into  money,  even  though  her  interest  is 

reversionary,  795. 
Contradictory  decisions  in  this  country  as  to  husband^ s  right  to  elect  for  his  wife, 

807. 
Where  money  to  arise  from  land  is  to  be  divided  amongst  several,  no  one  of  thera 

can  elect  without  the  others,  795,  807. 
Secus  where  money  is  to  be  laid  out  in  land,  795. 
Remainderman  may  elect,  795. 
But  not  so  as  to  affect  prior  interests,  ib. 

As  to  election  of  tenant  in  tail  of  money  to  be  laid  out  in  land,  796. 
Election  may  be  made  by  express  declaration,  796,  797,  807. 
By  acts  from  which  election  may  be  presumed,  ib. 
But  acts  having  reference  to  land  in  possession,  are  not  indicative  of  intention  to 

reconvert  those  in  reversion,  798. 
By  declaration  of  trust  in  deed,  ib. 
By  reservation  of  rent  in  lease,  ib. 
By  receipt  of  money  to  be  laid  out  in  land,  ib. 
Principle  on  which  election  proceeds,  798,  799. 
Presumption  may  arise  from  slight  circumstances,  797,  807. 
By  keeping  land  unsold,  797. 
By  conveying  property  as  land,  797,  807. 
By  express,  agreement,  807,  808. 
By  receiving  money,  798. 
The  heir  talcing  lands  by  election,  takes  by  purchase  and  not  by  descent,  807. 

EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS, 

Created  by  mere  deposit  of  title  deeds,  notwithstanding  the  Statute  of  Frauds,  650. 

And  gives  an  interest  in  the  land,  ib. 

Deposit  of  a  copy  of  court  roll  will  create,  ib. 

Or  of  certificates  of  shares  in  a  public  company,  ib. 

Or  of  a  policy  of  assurance,  ib. 

But  notice  should  be  given  to  company,  ib. 

And  a  deposit  of  land  order  of  the  New  Zealand  Company,  good  without  notice, 
651. 

Prior  to  RusseU  v.  Russell,  a  mere  deposit  gave  no  interest  in  land  except  collate- 
rally, ib. 

Effect  of  deposit  is  a  contract  on  the  part  of  mortgagor  that  his  interest  shall  be 
liable  to  debt,  ib. 

And  that  he  will  vest  it  in  the  mortgagee,  ib.  ^ 

But  agreement  on  deposit  may  show  a  contrary  intention,  ib. 

As  to  evidence  necessary  to  support  an  equitable  mortgage,  ib. 

May  be  a  security  for  subsequent  advances,  652. 

Without  re-delivery  upon  sufficient  proof  of  agreement  that  they  were  to  be  so,  ib. 

And  a  parol  agreement  may  convert  an  illegal  into  a  legal  mortgage,  ib. 

As  when  under  the  old  law  a  deposit  was  void  under  usury  laws,  ib. 

And  illegal  mortgage  made  by  mistake  may  be  reformed,  653. 

Semble,  a  deposit  for  the  purpose  of  preparing  a  legal  mortgage,  is  a  good  equi- 
table mortgage,  ib. 

But  not  where  a  deposit  is  made  diverso  intuitu,  654. 

Parol  evidence  not  admissible  to  contradict  a  memorandum  in  writing  made  at  the 
time  of  the  deposit,  ib. 

But  is  admissible  to  extend  the  lien  evidenced  by  the  memorandum,  ib. 

Where  agreement  being  unstamped  is  inadmissible  as  evidence,  other  parol  evidence 
may  be  given,  ib. 

There  must,  unles-s  under  peculiar  circumstances,  be  an  actual  deposit,  ib. 

Memorandum  of  deposit  of  title  deeds  to  secure  annuity,  formerly  required  enrol- 
ment, 655. 

Now  registration  as  against  purchaser,  mortgagees,  and  creditors,  ib. 

By  deposit  in  the  hands  of  a  third  party  is  sufficient,  ib. 

But  not  in  the  hands  of  a  mortgagor's  wife,  ib. 

By  secretary  of  a  banking  company  for  the  bank,  in  his  own  office  there,  ib. 
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EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS,  continued. 

Deposit  with  a  firm,  655. 

Whether  it  is  necessary  to  deliver  all  the  title  deedg,  656. 

Deposit  of  part  of  title  deeds  sufficient,  ib. 

As  to  the  priorities  of  equitable  mortgagees  having  each  part  of  the  deeds,  657. 

Over  the  whole  of  an  estate  not  created  by  a  deposit  of  deeds  relating  only  to 
part,  ib. 

But  depositor  may  be  compelled  to  make  good  his  representations,  658. 

Partial  owner  only  affects  his  own  interest  by  a  deposit,  ib. 

One  tenant  in  common  joining  with  another,  merely  as  to  his  share,  ib. 

Legal  mortgagee  or  depositary  may,  by  delivery  of  the  deeds  to  another  person, 
transfer  the  mortgage,  ib. 

A  deposit  is  good  against  the  Crown,  when,  ib. 

Against  creditors,  ib. 

Unless  it  be  held  a  fraudulent  preference,  ib. 

Against  a  subsequent  judgment-creditor  obtaining  possession  under  an  elegit  with- 
out notice,  ib. 

Against  legal  mortgagee,  with  notice,  659. 

When  notice  will  be  imputed  to  legal  mortgagee,  ib. 

Notice-that  title  deeds  are  in  possession  of  another  sufficient,  ib. 

No*  when  he  has  notice  that  they  are  in  the  possession  of  solicitor  of  depositor,  ib. 

Equitable  mortgagee  parting  with  title  deeds  when  postponed  to  subsequent  equi- 
table mortgagee,  ib. 

Legal  mortgagee  or  purchaser  without  notice  has  priority  over  equitable  mortgagee, 
660. 

Equitable  mortgagee  may  protect  his  interest  by  obtaining  the  legal  estate  from  his 
debtor,  even  in  contemplation  of  his  bankruptcy,  ib. 

Entitled  to  priority  over  vendor's  lien,  when,  ib. 

Deposit  by  trustee  in  breach  of  trust  does  not  create  an  equitable  mortgage,  661. 

Equitable  mortgage,  under  27  Eliz.  c.  4,  is  good  against  a  prior  voluntary  settle- 
ment, ib. 

A  depositary  of  a  lease  is  not  compellable  to  take  a  legal  assignment,  so  as  to  ren- 
der himself  liable  to  the  covenants,  ib. 

Although  he  may  have  taken  possession,  or  paid  the  rent,  ib. 

A  proviso  making  void  a  lease  on  an  assignment  does  not  apply  to  a  mere  deposit, 
662. 

Mortgagee  by  deposit  of  lease,  may,  under  Irish  Ejectment  Act,  on  eviction  of  lessee, 
file  a  bill  for  redemption  against  landlord,  when,  ib. 

Deposit  of  title  deeds  not  within  Lord  Loughborough's  order  in  bankruptcy,  ib. 

Depositary  must  petition  for  sale,  and  on  a  mere  deposit  must  pay  the  cost,  ib. 

Where  there  is  memorandum  in  writing,  he  will  be  entitled  to  costs  out  of  the  es- 
tate, ib. 

What  is  a  sufficient  memorandum,  ib. 

Mortgagee  held  entitled  to  costs  where  evidence  was  given  that  it  was  not  the  cus- 
tom to  have  a  memorandum,  ib. 

Where  equity  of  redemption  has  been  mortgaged  by  the  bankrupt,  a  bill  must  be. 
filed  by  the  depositary,  ib. 

And  he  is  entitled  to  rents  only  from  the  time  of  the  order  for  sale,  ib. 

Notice  to  tenants  to  pay  rents  does  not  alter  the  rule,  ib. 

Where  depositor  is  not  bankrupt,  bill  may  be  filed  for  sale,  or  foreclosure  and  an 
absolute  conveyance,  ib. 

Six  months  allowed  for  redemption,  ib. 

A  day  must  be  given  to  an  infant  to  show  cause  in  a  decree  for  foreclosure,  ib. 

Not  in  case  of  a  decree  for  sale,  ib. 

Equitable  mortgagee  may  obtain  a  receiver,  663. 

Will  be  entitled  to  interest,  though  deposit  were  made  only  to  secure  simple  con- 
tract debt,  ib. 

And  will  be  entitled  to  money  arising  from  the  sale  of  the  good-will  of  business 
carried  on  upon  the  mortgaged  property,  ib. 

And  to  fixtures,  though  not  mentioned  iu  the  memorandum  upon  the  deposit,  ib. 

And  fixtures  will  not  be  within  the  order  and  disposition  of  bankrupt,  ib. 

Bill  by  equitable  mortgagee  also  specialty  creditor  against  assets  of  mortgagor,  ib. 
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EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS,  continued. 
Equitable  mortgage  hy  deposit  of  title-deeds  valid  in  Neio  York,  663. 
And  with  some  restrictions  in  Mississippi,  664. 
Not  valid  in  Pennsylvania,  665. 

A  written  agreement  to  give  a  mortgage,  or  a  mortgage  loliicJi  fails  from  want  of  due 
execution  at  laio,  may  be  sustained  and  enforced  in  equity,  665,  QQQ. 

EQUITABLE  WASTE.     See  Waste. 

EQUITY  TO  A  SETTLEMENT, 

Of  wife,  out  of  her  own  property,  468,  493. 

2'Ae  same  principle  prevails  in  this  country,  493,  494. 

Jurisdiction  first  assumed  to  compel  settlement,  where  the  assistance  of  the  court 
was  sought  to  obtain  the  property,  468,  495. 

Wife  may  now  assert  her  equity  as  plaintiff,  468.     See  496. 

Though  bill  filed  by  infant  in  maiden  name,  by  next  friend  when  married  clandes- 
tinely, ib. 

When  assignee  sues,  wife  may  interpose  by  petition,  499. 

It  is  binding  against  husband,  468,  498. 

His  assignees  in  bankruptcy,  468. 

Under  the  Insolvent  Debtors  Act,  ib. 

Under  an  assignment  for  payment  of  debts,  ib. 

And  against  liis  assignee  for  valuable  consideration,  in  the  case  of  a  capital  fund  of 
the  wife,  469,  498. 

And  generally,  in  this  country,  against  all  ivho  claim  through  or  under  the  hus- 
band, 498. 

Out  of  a  legacy  or  residue  as  against  right  of  executor  or  administrator  to  retain  or 
set  off  for  debt  of  husband  to  estate,  469. 

Wife  entitled  to  settlement  out  of  equitable  property,  469,  496. 

Or  legal  property,  the  subject  of  a  suit  in  equity,  470,  471,  495. 

And  generally  out  of  any  property  within  the  control,  or  subject  to  the  jurisdiction 
of  the  court,  495. 

As  where  a  creditor  or  assignee  seeks  to  recover  a  debt  by  or  through  the  aid  of  an 
assignment,  which  does  not  transfer  the  legal  title,  and  therefore  confers  a  right 
which  is  merely  equitable,  496. 

But  settlement  will  not  be  decreed  where  husband  can  recover  or  obtain  possession 
at  law,  or  by  virtue  of  a  legal  right,  and  without  the  aid  of  equity  or  of  equitable 
principles,  496. 

Out  of  sum  of  money  arising  from  rent  of  real  estate  paid  into  court,  472. 

Out  of  a  trust  term  in  land,  ib. 

Out  of  estate  tail  in  possession,  subject  to  term  to  secure  jointure,  473. 

But  only  during  term,  ib. 

Mortgagee  in  possession,  not  allowed  as  against  assignees  of  husband  payments  to 
wife,  ib. 

Wife  not  entitled  to  out  of  legal  interest  in  leaseholds  as  against  mortgagee  seek- 
ing foreclosure  or  sale,  474. 

Entitled  to  redeem,  when,  ib. 

Out  of  a  life-interest  ox  income  of  equitable  property,  on  husband  becoming  bank- 
rupt or  insolvent,  ib. 

Or  upon  husband  deserting  his  wife,  474,  499. 

But  not  when  she  is  living  with  and  is  maintained  by  him,  ib. 

Nor  as  against  assignee,  for  valuable  consideration,  of  the  husband,  474-478. 

Out  of  property  wife  is  entitled  to  before  as  well  as  after  marriage,  477. 

,But  not  out  of  reversionary  personal  property,  ib. 

But  see  now  20  &  21  Vict.  c.  57,  ib. 

Settlement  always  extended  to  children,  478,  498. 

But  the  equity  is  personal  to  the  wife,  ib. 

Children  cannot  insist  upon  a  settlement  after  the  death  of  wife,  unless  she  has 
asserted  her  right  to  one,  478,  499. 

And  she  may  at  any  time,  before  a  settlement  is  completed,  defeat  their  interests 
by  waiving  her  right,  479,  499. 

But  if  she  has  not  Waived  her  right,  having  entered  into  a  contract,  or  obtained  a 
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EQUITY  TO  A  SETTLEMENT,  continued. 

decree  for  a  settlement,  the  rights  of  the  children  will  not  be  defeated  by  her 

death,  479,  499.  .  .  ^ 

Although  the  children  are  not  mentioned  in  the  decree,  479. 
Unless  omission  is  for  a  long  time  acquiesced  in,  ib. 
The  rights  of  the  children  do  not  attach  upon  filing  of  a  bill  merely,  480. 
Unless  the  married  woman  claims  a  settlement,  480,  481. 
Wife  may  at  any  time  wa\ve  her  equity  to  a  settlement  before  it  is  actually  made, 

though  her  husband  is  bound  by  contract  or  decree,  482. 
But  when  she  has  insisted  upon  a  settlement  as  against  her  husband's  assignees, 

she  cannot  waive  it  in  his  favor,  483. 
As  to  the  amount  of  wife's  property  to  be  settled,  483,  484,  499. 
Extends  in  general  to  a  reasonable  and  adequate  settlement,  due  regard  being  had 

to  all  the  circumstances,  499. 
As  to  the  mode  of  settlement,  485,  500. 
Wife's  consent  to  waive  right  to  settlement,  how  taken,  486. 
In  court,  ib. 
Abroad,  486,  487. 

Cannot  be  taken  if  she  is  an  infant,  486. 
Nor  tilj.  amount  of  fund  be  ascertained,  ib. 
Except  when  only  liable  to  deduction  of  costs,  ib. 
Settlement  ordered  when  consent  was  given  in  ignorance  of  husband's  previous 

insolvency,  ib. 
No  person  connected  with  husband  should  be  present  at  examination,  ib. 
Affidavit  to  be  made  by  husband  and  wife  on  waiver  by  wife  of  settlement,  487. 
If  there  be  previous  settlement,  it  must  be  produced,  ib. 
Wife  domiciled  in  country  where  husband  is  not  obliged  to  make  a  settlement, 

cannot  claim  one,  ib. 
Husband,  if  not  an  alien,  may  elect  to  take  land  of  wife  directed  to  be  converted 

into  money,  ib. 
As  to  proof  of  foreign  law,  ib. 

Consent  not  requisite  where  the  fund  is  under  £200,  ib. 
But  wife  may  claim  a  settlement,  ib. 
Female  ward  of  court,  settlement  made  on,  marrying  without  consent  or  in  contempt 

of  court,  487,  496. 
Not  allowed  to  waive  her  right  to  a  settlement,  487. 

And  settlement  much  less  favorable  to  husband  than  in  ordinary  cases,  ib. 
Especially  when  he  marries  merely  to  get  the  ward's  property,  488. 
On  coming  of  age  ward  allowed  to  waive  a  right  to  a  settlement,  ib. 
Woman  cannot  waive  her  right  *o  take  reversion  in  personalty  by  survivorship,  ib. 
But  see  now  20  &  21  Vict.  c.  57,  ib. 
Wife's  equity  to  a  settlement  will  be  defeated  by  payment  to  the  husband  or  his 

assignees,  488. 
And  they  will  not  be  restrained  from  proceeding  at  law,  ib. 
But  trustees  cannot  safely  pay  the  husband  after  a  bill  filed,  ib. 
Injunction  granted  to  restrain  husband  from  proceeding  in  the  Ecclesiastical  Court 

for  a  legacy,  ib. 
Wife  not  entitled  to,  where  debts  of  the  wife  to  a  greater  amount  than  funds  are 

proved  against  the  husband  in  bankruptcy,  ib. 
Wife's  equity  will  be  barred  by  an  adequate  settlement,  ib. 
Although  they  are  living  apart  by  mutual  consent,  ib. 
Or  express  stipulation  before  marriage,  ib. 
By  her  adultery,  489. 
Except  under  peculiar  circumstances,  ib. 
Even  then,  husband  not  allowed  to  receive  whole  of  her  property  while  he  does  not 

maintain  her,  ib. 
Not  barred  while  both  husband  and  wife  are  living  in  adultery,  ib. 
Nor  in  the  case  of  a  ward  of  the  court,  married  without  its  consent,  although  she 

alivie  be  living  in  adultery,  ib. 
On  husband* refusing  to  make  a  settlement,  court  retains  fund,  giving  the  wife  the 

chance  of  survivorship,  ib. 
But  husband  takes  income  when  he  lives  with  and  maintains  his  wife,  ib. 
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So  when  husband  und  wife  are  tenants  by  entireties  of  a  fund,  489. 

But  payment  to  husband  of  fund  to  which  he  and  his  wife  are  entitled  by  entireties, 
good,  490. 

Dividends  paid  to  wife  of  lunatic  husband,  when,  ib. 

According  to  Lord  Hardwicke,  if  husband  will  not  make  a  settlement,  court  will 
not  allow  him  to  receive  income,  ib. 

Maintenance  allowed  to  wife  out  of  her  equitable  property,  ib. 

When  husband  deserts  her,  ib. 

And  out  of  her  life  interest  as  against  his  assignees  in  bankruptcy  or  insolvency,  ib. 

Not  when  husband  is  maintaining  her,  though  he  is  in  difficulties,  ib. 

Nor  as  against  his  assignee  for  value,  ib. 

Though  husband  afterwards  becomes  bankrupt  or  insolvent,  ib. 

But  allowed  as  against  husband  deserting  his  wife,  ib. 

Persons  making  advances  to  be  reimbursed  out  of  capital,  when,  ib. 

Separate  maintenance  not  continued  upon  husband  consenting  to  live  with  wife  and 
tise  her  kindly,  491. 

Husband  leaving  country  in  course  of  his  duty  does  not  .desert  his  wife,  ib. 

Wife  entitled  to  maintenance  or  settlement  when  husband's  conduct  renders  her 
leaving  him  justifiable,  ib. 

Separate  maintenance  not  allowed  when  wife  has  adequate  provision  already,  ib. 

Or  she  has  eloped  and  lives  in  adultery,  ib. 

But  husband  not  allowed  the  income,  ib. 

Though  the  court  endeavors  to  force  husband  to  an  agreement  as  to  future  support 
of  his  wife,  ib. 

Rights  of  husband  entitled  to  wife's  income  not  affected  when  her  misconduct  causes 
a  separation,  492. 

Settlement  directed  by  court,  good  against  creditors,  ib. 

So  if  settlement  is  made  by  husband,  pursuant  to  agreement  with  trustees,  ib. 

Secus,  if  husband  made  a  settlement  after  he  has  reduced  fund  of  wife  into  posses- 
sion, ib. 

Trustee  justified  in  paying  fund  into  court  when  he  believes  there  has  been  an  agree- 
ment for  a  settlement,  493. 

Distinction  between  wife's  ordinary  equity  and  her  claim  to  a  maintenance,  in  case 
of  the  husband^ s  insolvency  or  desertion,  496. 

Difference  of  the  extent,  ground,  and  nature  of  relief  given  by  equity,  in  different 
cases,  496,  497. 

Wife's  equity  a  sufficient  consideration  to  support  a  post-nuptial  settlement  against 
creditors,  500. 

See  Resulting  Trusts. 

EVIDENCE.     See  Advancement — Remitting  Trust. 

EXECUTED  AND  EXECUTORY  TRUSTS, 

Distinction  between  trusts  executed  and  executory,  60,  75. 

What  is  a  trust  executed,  ib. 

What  is  a  trust  executory,  61,  75. 

Executed  trusts  construed  in  the  same  manner  as  legal  limitations,  61,  78,  79. 

Executory  trusts,  according  to  intention  of  the  author  of  the  trust,  ib. 

Trusts  not  rendered  executory  by  a  mere  direction  to  convey,  61. 

Or  to  correct  any  defect  or  incorrect  expresssion  in  a  will,  62. 

Distinction  between  executory  trusts  in  marriage  articles  and  wills,  62,  75,  7G, 

82,  83. 
1.  Executory  trusts  under  maiTiage  articles,  62,  75. 
Rule  in  Shelley's  case  not  applicable  to,  when,  63. 
Construction  to  be  put  upon  "  heirs  of  the  body,"  ib. 
"  issue,"  ib. 
"  heirs  female,"  64. 
Rule  in  Shelley's  case  applicable  to,  where  the  concurrence  of  both  parents  is 

requisite  in  order  to  defeat  the  provision  for  issue,  ib.  * 

Or  where  the  parties  made  a  distinction  between  limitations  in  strict  settlement, 
and  limitations  leaving  it  in  the  power  of  one  of  the  parents  to  bar  the  issue,  ib. 
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EXECUTED  AND  EXECUTORY  TRUSTS,  continued. 

Words  in  articles  strictly  applicable  to  a  joint  tenancy,  when  dec"teed  in  equity  to 
confer  a  tenancy  in  common,  65. 

Declaration  made  by  decree  as  to  meaning  of  articles  to  save  expense  of  settle- 
ment, ib. 

Agreement  or  covenant  to  settle  chattels,  upon  the  same  trusts  as  raal  estates  m 
strict  settlement,  how  executed,  65,  66. 

Rule  in  Shelley^ s  case,  not  applied  to  executory  trusts  in  New  York,  77,  78. 

In  Georgia,  78,  79. 

In  South  Carolina,  82,  83. 

Dicta  in  other  states,  83. 

If  a  settlement  in  the  very  words  of  executory  articles  would  defeat  the  intention 
the  settlement  shall  be  according  to  the  intention  and  not  the  words,  84. 

2.  Executory  trusts  in  wills,  67. 

Intention  that  issue  should  take  by  purchase  must  appear  in  the  will  itself,  ib. 

What  is  a  sufficient  indication  of  such  intention,  67,  68. 

Where  the  trusts  of  land  to  be  purchased  are  expressly  declared,  they  will  be  con- 
strued in  the  same  manner  as  at  law,  69. 

Construction  of  the  words  "  issue,"  "  heirs  of  the  body,"  ib. 

^  "issue  in  tail  male  in  strict  settlement,"  70. 

Trustees  to  preserve  contingent  remainders,  when  inserted,  ib. 

Dii'ection  to  entail  real  and  personal  estate,  ib. 

Land  in  Scotland,  ib. 

To  settle  lands  to  go  with  ancient  barony,  ib. 

Where  real  and  personal  estate  directed  to  be  settled  on  same  trusts,  real 
estate  not  conveyed  upon  trusts  for  sale,  ib. 

Word  "  family,"  how  construed,  ib. 

Chattels  given  by  will,  with  reference  to  the  limitations  of  real  estate  in  strict 
settlement,  71. 

Doctrine  of  cy  pres  as  applicable  to  executory  trusts,  ib. 

3.  What  powers  will  be  inserted  when  a  settlement  is  directed  to  be  made  with  usual 

or  proper  powers,  72. 

None  will  in  general  be  inserted  unless  there  is  some  direction,  ib. 

Except  perhaps  a  power  of  leasing,  ib. 

But  in  the  recent  case  of  Turner  v.  Sargent  usual  powers  were  directed  to  be  in- 
serted in  settlement,  73. 

Power  to  wife  to  give  life  interest  in  her  settled  property  to  her  husband,  ib. 

Court  can  give  powers  of  leasing  under  19  &  20  Vict.  c.  120,  ib. 

4.  Settlement  rectified  by  the  will,  ib. 
By  marriage  articles,  ib. 

Evidence  of  mistake  how  far  admissible,  ib. 

Not  as  against  purchasers  for  valuable  consideration,  without  notice,  ib. 

Secus  if  with  notice,  ib. 

Settlement  sometimes  rectified  by  decree  without  deed,  74. 

In  whose  favor  equity  will  decree  execution  of  executory  trusts,  84. 

EXECUTION  CREDITOR.     See  Creditor. 

May  purchase  property  seized  under  an  execution,  205. 

EXECUTOR.  See  Constructive  Trusts. 
Executor,  renewal  of  lease  by,  85,  92,  93. 
How  far  purchasers  from  are  bound  to  see  to  application  of  purchase-money,  113, 

124,  125,  131.     See  Application  of  Purchase-Money,  2 — Charge  of  Debts. 
How  far  charge  of  debts  authorises  sale  of  real  estate  by,  118,  119. 
Executors  or  administrators,  or  trustees  for  them,  cannot  purchase  the  assets,  201, 

209. 
Nor  can  they  purchase  the  real  estate  of  the  testator  when  sold  for  the  payment  of 

his  debts,  211. 
Unless,  perhaps,  where  they  have  no  assets,  212. 
And  if  they  buy  in  debts  or  mortgages  for  less  than  is  due,  it  will  be  for  the  benefit 

of  the  estate,  201. 
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EXECUTOR  DE  SON  TORT, 
Renewal  of  lease  by,  85. 

EXEMPTION  OF  PERSONAL  ESTATE   FROM  DEBTS.     {See  Post,  vol.  2, 

250. 
Primary  liability  of  personal  estate  for  the  payment  of  debts,  622,  G38. 
Unless  exempted  by  express  words,  or  manifest  intention,  628,  6H8,  639. 
A  charge  upon  land,  or  a  direction  to  sell,  or  a  creation  of  a  term  for  payment  of 

debts,  will  not  exempt  the  personal  estate,  623,  638. 
Nor  will  a  devise  upon  condition  of  paying  debts,  625. 
Parol  evidence  not  admissible  to  show  the  testator's  intention,  ib. 
Nor  will  any  inference  of  the  testator's  intention  be  drawn  from  the  relative  amount 

of  his  personal  estate  and  debts,  ib. 
"Will  not  arise  from  a  mere  charge  of  funeral  or  testamentary  expenses,  or  both,  in 

addition  to  debts  upon  real  estate,  624. 
But  it  will  when  intent  to  give  the  personalty  as  a  specific  legacy,  appears  by  a 

charge  upon  the  real  estate,  of  all  the  burthens  which  naturally  fall  on  the  per- 
sonalty, ib. 
As  to  what  are  expenses  "of  the  execution  of  the  trusts  of  a  will,"  ib. 
Does  not  arise  by  personalty  being  expressly  subjected  to  some  charges  to  which  it 

is  primarily  liable,  624,  625. 
Nor  by  a  bequest  of  all  the  personalty,  625,  640. 
Though  lands  are  devised  in  trust  for  payment  of  debts,  ib. 
When  legatee  is  also  executor,  626. 
And  even  when  he  is  not  executor,  ib. 
Unless  there  is  a  charge  of  the  debts  and  funeral  and  testamentary  expenses  on 

real  estate,  ib. 
Not  applicable  when  personal  estate  is  also  charged  with  their  payment,  621,  627. 
Distinction  between  a  mere  residuary  bequest  and  a  gift  of  all  the  personal  estate, 

626,  641,  642. 
An  express  bequest  of  the  whole  personalty  will,  it  seems,  exonerate  it  in  New  York 

and  South  Carolina,  641,  642,  648. 
And  in  Pennsylvania,  if  attended  with  a  devise  of  the  land,  on  condition  of  paying 

the  debts,  640. 
In  favor  of  legatee  will  not  extend  to  next  of  kin  taking  in  consequence  of  a  lapse. 

627. 
Inference  of,  does  not  arise  from  appointment  of  executor,  entitled  to  personal 

estate  by  his  nomination,  there  being  no  residuary  bequest,  ib. 
Though  debts  and  funeral  expenses  are  thrown  on  land,  ib. 
Nor  where  executor  is  trustee  for  next  of  kin,  ib. 
Distinction  between  a  general  charge  of  legacies,  and  a  trust  to  pay  particular  sums. 

628. 
Whether  a  legacy  is  specific  or  demonstrative,  ib. 
Real  estate  primarily  liable  when  devised  upon  a  trust  to  raise  a  particular  sum  for 

payment  of  debts,  ib. 
Or  to  pay  a  particular  debt,  ib. 
But  where  a  specific  personal  fund  is  subjected  to  charges,  otherwise  falling  on 

general  personal  estate,  it  is  primarily  liable,  629. 
When  particular  fund  for  payment  of  debts  is  insufficient,  other  property  will  be 

applicable  in  the  usual  order,  ib.     See  Exoneration. 
Lands  descended  are  liable  before  pecuniary  or  specif  c  bequests,  638. 
And  so  are  lands  devised  on  condition  of  or  for  the  payment  of  debts,  638,  640. 
But  general  bequests  are  liable  before  lands  descended,  641. 
Pules  on  this  point  in  New  York  and  South  Carolina,  641,  642. 
Lands  devised  and  specific  bequests,  contribute  equally  to  the  payment  of  debts  which 

are  liens  or  charges  on  the  land  in  their  oion  nature,  648. 

EXONERATION, 

1.  Law  as  to,  altered  by  17  &  18  Vict.  c.  113,  630. 
Previous  to  that  Act  personal  estate  primarily  liable  to  pay  the  mortgage  debt  of 

a  deceased  person,  contracted  by  himself  630,  642. 
Whether  the  land  devolve  upon  heir-at-law  or  devisee,  630,  642. 
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EXONERATION,  continued. 

Unless,  in  the  case  of  a  devise,  it  is  the  testator's  intention  that  the  land  be  taken 

cum  onere,  630. 
A  devise  of  land  charged  with,  or  in  trust  to  sell  fbr  payment  of  a  mortgage  debt, 

is  sufficient  to  exonarate  personalty,  ib. 
Not  where  estate  is  devised  subject  to  mortgage,  ib. 
Where  mortgage  debt  is  not  the  devisor's  or  ancestor's  own  debt,  the  mortgaged 

estate  will  be  primarily  liable,  631,  642. 
Unless  the  debt  has  been  adopted  by  him,  ib. 
Entering  into  a  covenant  for  payment  on  a  transfer  of  the  mortgage  will  not 

amount  to  an  adoption  of  the  debt,  631,  642,  644. 
Nor  the  execution  of  a  bond,  631,  642. 
Nor  obtaining  a  small  further  advance,  although  additional  security  be  given  for 

the  whole,  631. 
Nor  a  covenant  to  pay  a  higher  rate  of  interest,  ib. 
Nor  obtaining  an  additional  advance  to  pay  off  arrears  of  interest  and  simple 

contract  debts  of  persons  from  whom  estate  came,  ib. 
Nor  a  mortgage  of  lands  to  pay  debts  and  legacies  of  ancestor  or  devisor,  631, 

644,  645. 
A  charge  of  land  with  debts  not  an  adoption  of  mortgage  debt  of  ancestor  or  de- 

.  visor,  631. 
Nor  the  purchase  of  an  estate  subject  to  a  mortgage,  632. 
Though  purchaser  covenants  or  agrees  with  vendor  to  pay  the  mortgage  debt) 

632,  644,  646. 
Sale  of  land  subject  to  mortgage,  renders  purchaser  liable  for  the  payment  of 

the  mortgage  debt  to  the  vendor,  643,  644. 
But  not  to  the  mortgagee,  without  an  engagement  to  him,  ib. 
Jiule  on  this  point  in  Pennsylvania  and  Ohio,  646. 
Mortgage  debt  will  be  adopted  where  purchaser  covenants  to  pay  mortgagee,  and 

there  is  a  new  proviso  for  redemption,  632. 
Charge  on  estate  to  secure  debt  to  vendor  is  purchaser's  own  debt,  ib. 
Whether  it  be  a  gross  sum  or  annuity  for  life,  ib. 
Where  charge  is  part  of  the  price,  purchaser  adopts  debt,  ib. 
Mortgage  debt  primary  charge  on  real  estate,  where  the  heir  or  devisee  of  mort- 
gagor taking  the  estate  is  also  his  executor  and  residuary  legatee,  632,  633. 
Secus,  on  the  death  intestate,  without  taking  out  letters  of  administration,  of  the 

person  who  became  entitled  to  the  real  and  personal  estate  of  the  mortgagor 

on  his  death  intestate,  633,  634. 
Real  estate  primarily  liable  where  there  is  a"charge  to  secure  portion  or  jointure, 

634. 
Or  where  tenant  for  life  raises  money  under  a  power,  635. 
Though  he  has  an  absolute  power  over  the  estate,  and  covenants  to  pay  the 

money,  ib. 
As  to  effect  of  tenant  for  life  becoming  absolute  owner  by  failure  of  intermediate 

limitations,  ib. 
Primary  liability  of  estate  aliened  or  settled  by  mortgagor,  635,  636, 
On  payment  of  debt  afterwards  he  would  be  a  creditor,  636. 
Unless  settlement  contains  covenants  to  pay  the  debt,  ib. 
As  to  effect  of  lapse  of  time  on  exoneration,  ib. 
Land  not  entitled  to  be  exonerated  from  mortgage,  at  the  expense  of  personalty, 

which  has  been  bequeathed  pecuniarily  or  specifically,  647. 

2.  Primary  liability  of  personal  estate  taken  away  by  17  &  18  Vict.  c.  113,  636. 
And  by  Revised  Statutes  in  New  York,  642. 

But  law  remains  unaltered  as  to  mortgaged  property,  not  being  "  any  estate  or 

interest  in  any  land  or  other  hereditaments,"  636. 
Vendor's  lien  does  not  come  within  the  operation  of  this  Act,  637. 

3.  Order  in  which  assets  are  applicable  in  the  exoneration  of  mortgaged  estates, 

637. 

When  the  mortgaged  estate  is  devised,  ib. 

Where  it  descends  to  the  heir,  ib. 

Election  of  mortgagee  to  come  upon  personalty  will  not  determine  fund  ulti- 
mately liable,  as  doctrine  of  marshalling  would  be  applicable,  ib. 
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EXONERATION,  continved. 

Order  in  ivhich  assets  are  marshalled  for  the  payment  of  dehts,  generally,  647, 
G48.     See  Mausualling  Assets. 

EXPECTANTS, 

Purchases  from.     /See  Catching  Bargains. 

FICTITIOUS  PERSON, 

Purchase  in  name  of.     See  Rksulting  Trust,  1. 

FRAUD, 

Distinction  hetioeen  what  constitutes  fraud  at  law  and  in  equity,  451,  574,  576,  591, 

593. 
Contracts  and  conveyances  obtained  oppressively  and  unduly,  fraudulent  in  equlti/, 

591-593. 

FRAUD  ON  MARITAL  RIGHTS, 

Settlement  made  during  treaty  of  marriage,  without  notice  to  intended  husband, 
will  be  set  aside,  444,  449. 

But  not  if  the  husband  was  not,  or  is  not  proved  to  have  been,  the  intended  hus- 
band at  the  time  of  the  execution  of  settlement,  446. 

Actual  fraud  in  woman  holding  out  herself  as  absolutely  entitled  to  property  which 
she  afterwards  settles,  445,  450.  ' 

Concealment  of  property,  and  settlement  made  during  treaty  for  marriage,  a  fraud 
on  husband,  445,  450. 

But  a  fraud  congnizahle  only  in  eqiiify,  451. 

Semble,  settlement  not  rendered  valid  by  its  being  in  favor  of  meritorious  objects, 
as  children  by  a  former  marriage,  446,  453. 

Opinion  of  Sir  James  Wigram,  V.  C,  446,  447. 

Gift  or  settlement  will  not  be  set  aside,  if  husband  is  aware  of  it  previous  to  mar- 
riage, 448,  451. 

Or,  if  not  being  aware  of  it,  he  has,  by  seducing  his  wife  previous  to  marriage,  put 
it  out  of  her  power  to  stipulate  effectually  for  a  settlement,  448. 

Concurrence  or  acquiescence  by  husband,  though  an  infant  at  the  time  of  marriage, 
will  preclude  him  from  disputing  settlement,  449. 

Or  if  he  afterwards  confirm  it,  ib. 

Knowledge  of  and  acquiescence  in  the  arrangement,  confirmation,  453. 

Security  by  wife,  prior  to  marriage,  set  aside  if  voluntary,  449. 

But  not  if  for  valuable  consideration,  ib. 

FRAUD  UPON  A  POWER, 

Principle  upon  which  the  court  acts  in  setting  aside,  424. 

Fraud  upon  a  power  of  jointuring,  where  the  husband  advances  money  to  increase 
his  power,  ib. 

Or  appoints  jointure  partly  for  his  own  benefit,  425. 

Jointure  affected  to  the  extent  of  the  fraud  only,  ib. 

Appointment  to  child  in  consideration  of  mother  postponing  jointure  to  mortgage, 
void,  ib. 

Fraud  upon  power  of  appointing  amongst  children,  upon  a  bargain  by  the  appointor 
for  his  own  advantage,  425,  426. 

Upon  a  power  of  appointing  amongst  strangers,  426. 

Even  although  appointor  was  by  voluntary  deed  donor  of  the  power,  ib. 

Burthen  of  proof  lies  upon  person  seeking  to  prove  fraud,  ib. 

Whether  fraudulent  appointment  is  void  in  toto,  427,  428  ;  see  vol.  3,  151. 

Unless  corrupt,  can  be  severed  from  valid  appointment,  428. 

Appointment  in  fraud  of  a  power,  void  as  against  purchaser  for  valuable  considera- 
tion, with  notice,  ib. 

Or  without  notice,  if  the  purchaser  has  only  got  an  equitable  interest,  ib. 

Actual  notice,  and  not  mere  grounds  of  suspicion,  are  necessary  in  order  to  affect 
a  purchaser,  ib. 

Where  a  parent  executes  a  power,  all  the  children  may,  by  arrangement,  agree  to 
give  an  interest  to  the  parent,  429. 
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FRAUD  UPON  A  POWER,  continued. 

Secus,  unless  it  appears  to  be  a  bona  fide  family  arrangement,  429. 

Anger  and  resentment,  on  the  part  of  the  appointor,  no  reason  for  setting  aside 
appointment,  ib. 

Appointment  to  child  with  unauthorized  condition  attached,  is  good,  ib. 

But  the  condition  is  void,  ib. 

Parent  not  allowed  to  take  the  portion  raised  for  a  child  not  in  want  of  it,  as  ad- 
ministrator to  the  child,  430. 

When  appointment  made  in  expectation  of  child's  death,  ib. 

So  where  parent  releases  power  so  that  he  may  take  as  executor  of  deceased  child, 
ib. 

Appointment  not  invalid  merely  because  parent  may  take  in  event  of  child's  death, 
to  the  disappointment  of  those  entitled  in  default  of  appointment,  430. 

A  fortiori  where  parent  can  take  nothing,  ib. 

Appointment  set  aside  where  necessary  consent  to  it  obtained  by  fraud,  431. 

And  court  will  not  aid  its  defective  execution,  ib.     See  Illusory  Appointment. 

Motives  which  have  led  to  the  exercise  of  a  discretionary  power,  or  the  results  which 
it  loill  produce,  cannot  be  investigated^  or  the  power  controlled  at  law,  but  may  in 
equity,  436,  437. 

FRAUJ)S7  STATUTE  OF, 

Agreement  to  purchase  lands  in  partnership  for  the  purposes  of  speculation,  not 

within,  241. 
Resulting  trusts  not  within,  272,  274.     See  Part  Performance  of  Agreement. 

GUARDIAN  AND  WARD, 

Purchase  by  guardian,  of  ward's  estate  on  his  coming  of  age,  improper,  205. 

If  he  buys  up  incumbrances  on  the  ward's  estate,  he  will  be  trustee  of  them  for  his 

ward,  ib. 
A  puixhase  by  guardian,  at  his  own  sale,  of  real  and  personal  estate,  may  be  set 
aside  as  fraud  by  the  loard  on  coming  of  age,  209,  213. 

GIFT, 

Not  enforced  by  equity  when  left  incomplete  at  law,  if  the  law  affords  the  means  to 
make  and  complete  it,  324,  334,  867. 

Unless  made  to  wife  or  child,  or  sustained  by  some  equally  meritorious  consideration, 
328-334. 

Gift  of  chose  in  action  or  other  interest  which  cannot  be  passed  at  law,  should, 
as  it  would  seem,  be  valid  in  equity,  when  donor  has  done  all  that  lies  in  his  power 
to  complete  the  gift,  and  manifest  his  intention  to  give,  334. 

Gift  of  debt  or  chose  in  action,  requires  the  execution  and  delivery  of  deed  or  in- 
strument of  gift,  or  of  the  instrument  by  which  the  debt  is  evidenced  or  created, 
335,  363.     See  Donatio  Causa  Mortis. 

Oral  Gift  of  land  invalid  at  common  law,  and  under  the  Statute  of  Frauds,  733- 
735. 

May  be  taken  out  of  statute  and  rendered  binding  in  equity,  by  an  entry  and  expen- 
diture of  money  on  the  land  on  the  faith  of  the  gift,  ib. 

If  not  entirely,  at  least  so  far  as  to  entitle  the  donee  to  compensation  for  amount 
expended,  734. 

HEIRS, 
Purchases  from.     See  Catching  Bargains. 

HUSBAND  AND   WIFE.      See  Equity  to  a  Settlement— Fraud  on  Marital 
Rights — Separate  Use. 

ILLUSORY  APPOINTMENT, 

What  amounts  to,  431,  432,  436,  437. 

Soundness  of  principle  has  been  questioned  in  this  country,  437. 
Share  not  illusory,  to  an  object  of  the  power  in  default  of  appointment,  good,  432. 
But  subsequent  illusory-appointment  of  residue,  will  not  vitiate  valid  appointment 
of  part,  434. 
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ILLUSORY  APPOINTMENT,  continued. 

Illusory  appointment  not  rendered  justifiable  by  misbehaviour  of  child,  434. 

But  it  may  be  by  other  circamstances,  as  where  child  is  an  uncertificated  bank- 
rupt, ib. 

Or  has  had  a  provision  from  the  donee  of  the  power,  ib. 

Or,  it  seems  aliunde,  435. 

But  not  where  provision  has  moved  from  the  donor  of  the  power,  ib. 

Equitable  rule  as  to  illusory  appointments  abolished  by  statute,  ib. 

Clause  recommended  by  Lord  St.  Leonards  where  donor  wishes  all  objects  to  have 
substantial  share,  ib. 

Statute  as  to,  does  not  make  valid  exclusion  of  objects  of  power  not  authorizing 
exclusive  appointment,  ib. 

JOINT  PURCHASERS, 

Purchasers  taking  a  conveyance  to  themselves  and  their  heirs,  joint  tenants  at  law, 

227. 
And  in  equity,  unless  the  rule  of  law  is  controlled  by  the  presumed  intention  of  the 

parties,  ib. 
Where  purchase-money  is  advanced  in  equal  proportions,  purchasers  will  be  joint 

tenants,  ib. 
Strong  leaning  in  equity  against  joint-tenancy,  227,  239. 
An  unequal  advance  of  the  purchase-money  will  create  a  tenancy  in  common  in 

equity,  227,  228. 
And  whether  the  proportions  are  equal  or  unequal,  there  will  be  a  tenancy  in  com- 
mon of  money  advanced  upon  mortgage,  228. 
Rule  on  this  point  in  the  United  States,  239,  240. 
Or  upon  purchase  by  joint  mortgagees  of  mortgaged  estate,  228. 
Or  upon  foreclosure,  228,  240. 

Or  of  property  purchased  for  a  joint  undertaking  or  partnership,  229.  240. 
Although  conveyance  be  taken  in  the  name  of  one  of  the  partners,  230,  240. 
Secus  where  it  has  been  left  by  will  to  persons  jointly,  although  they  have  used  it 

for  partnership  purposes,  230. 
Lands  held  by  firm  for  partnership  purposes,  liable  to  lien  of  partner  for  advances, 

238,  239,  240. 
Secus  when   they  are    mere  joint   owners,  239.      See   Conversion,  2 — Frauds, 

Statute  of. 

JOINT  TENANTS,  CO-PARCENERS,  AND  TENANTS  IN  COMMON, 

Joint-tenants,  co-parceners,  and  tenants  in  common  entering  under  the  same  instru- 
ment or  act,  are  trustees  for  one  another  to  preserve  the  estate,  and  an  adverse 
title  or  incumbratice  bought  hy  one,  enures  to  the  equal  benejit  of  all,  94-96. 

JUDGE, 
Judgment  of,  where  he  has  interest  in  subject  of  suit,  set  aside,  204. 

LEASE, 

Renewal  of,  by  trustee,  85,  92. 

Trustee  cannot  take  from  himself,  196,  204.    See  Trustee — Constructive  Trusts. 

LEGACY  DUTY.     See  Conversion. 

LIEN.     /See  Vendor's  Lien — Vendee's  Lien — Marshalling. 

LUNATIC.     See  Conversion — Election. 

MAINTENANCE, 

Of  wife  out  of  her  equitable  property,  489,  496.  See  Equity  to  a  Settlement 
— Separate  Maintenance,  vol.  3. 

MARRIAGE  ARTICLES.     See  Executed  and  Executory  Trusts. 
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Between  vendor's  lien  and  personal  assets  of  the  vendee,  356,  357. 

In  favor  of  simple  contract  creditors  and  legatees^  where  the   purchased  estate 

descends,  ib. 
But  in  favor  of  simple  contract  creditors  only,  where  it  is  devised,  357. 
Inapplicable  to  simple  contract  debts  in  cases  within  3  &  4  Will.  4,  c.  104,  357. 

See  Marshalling,  vol.  2. 
General  rules  under  which  assets  are  marshalled  for  the  payment  of  debts  after 

death,  647,  648. 
By  whom  and  out  ofiohat  assets  mortgage  payable,  as  between  heir  or  devisee  and 

executor,  632-637,  642,  647. 
Vendor  and  purchaser,  643. 

MORTGAGE,  . 

By  whom  payable,  530.    See  Conversion — Equitable  Mortgage — Exonerations 
Purchase  of  land  subject  to  mortgage  renders  the  purchaser  primarily  liable  for  its 

payment  as  betioeen  him,selfand  the  vendor,  643,  644. 
Does  not  render  him  liable  directly  to  mortgagee,  unless  he  renders  himself  so  by 
entering  into  an  engageinent  with  the  latter,  ih. 

MORTGAGEE, 
Renewal  of  lease  by,  enures  for  benefit  of  mortgagor,  88. 

With  power  of  sale,  cannot,  without  the  express  authority  of  the  mortgagor,  pur- 
chase the  mortgage  estate  at  a  sale  under  the  power,  197,  211.     See  Tacking. 
May  buy  or  take  a  lease  of  equity  of  redemption  from  mortgagor,  197. 

MORTGAGOR, 

Renewal  of  lease  by,  enures  for  benefit  of  incumbrancer,  88. 

PARTNERSHIP  CAPITAL, 
Purchases  with.     See  Conversion,  2. 

PART  PERFORMANCE  OF  AGREEMENT, 

Takes  a  parol  agreement  for  purchase  of  land  out  of  Statute  of  Frauds,  721,  730. 

Acts  of  performance  must  be  such  that  they  woidd  be  a  fraud  upon  a  purchaser,  if 
contract  were  not  performed,  731. 

And  must  be  referrible  to  atid  result  from  agreement,  732,  735. 

Payment  insufficient  without  possession,  732. 

But  possession  may  be  sufficient  without  payment,  732,  733. 

Secus,  in  Tennessee,  North  Carolina,  and  some  of  the  other  states  of  the  Union, 
730,  731. 

Acts  merely  ancillary  or  introductory  to  an  agreement,  not  acts  of  part  perform- 
ance, 722. 

Nor  payment  of  part  of  the  consideration-money,  ib. 

Nor  even  of  the  whole,  723,  739. 

Admission  into  possession,  having  reference  to  the  agreement,  an  act  of  part  per- 
formance, 723,  732,  737. 

A  fortiori,  if  the  purchaser  has  laid  out  money  in  buildings  or  improvements,  ib. 

Secus,  where  possession  has  been  obtained  wrongfully,  724. 

Or  is  a  mere  prolongation  of  an  anterior  possession,  735. 

As  where  a  lessee  or  tenant  in  common  merely  continues  in  possession,  724,  732, 
735,  736,  739. 

As  to  payment  of  an  increased  rent,  724. 

The  laying  out  of  money  in  improvements  by  a  tenant,  if  referrible  to  the  agree- 
ment, is  an  act  of  part  performance,  725,  726,  737. 

Terms  of  contract  must  be  certain  and  unambiguous,  726,  727,  740,  741. 

But  inquiries  will  be  directed  to  ascertain  the  terms  of  the  contract,  727. 

But  there  can  be  no  part  performance  unless  there  be  a  completed  agreement,  ib. 

And  the  contract  proved  must  accord  with  that  set  forth  in  pleadings,  741. 

Possession  must  be  exclusive  and  be  taken  in  pursuance  of  a  right  growing  out  of, 
or  given  by  contract,  729,  730. 

Settlement  by  tenants  of  vendor  and  his,  not  suffix;ient  delivery  of  possession  to  par- 
chaser,  736. 
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PART  PERFORMANCE  OF  AGREEMENT,  continued. 

When  possession  of  one  lot  or  part  ivill  take  another  out  of  statute,  736,  744. 

What  acts  other  than  those  of  entry  into  possession,  sufficient  as  acts  of  part  per- 
formance,  736,  737,  738,  739. 

Whether  entry,  or  possession  followed  by  improvements,  will  take  a  parol  gift  of 
land  out  of  statute,  733,  734.     See  Gift. 

An  agreement  for  an  exchange  may  he  taken  out  of  the  statute  by  the  entry  of  both 
parties,  and  perhaps  of  one,  744. 

Effect  of  performance  on  oral  agreement  to  devise,  ib. 

Equity  may  give  compensation  where  it  cannot  give  sjyecifie  performance,  745. 

Marriacre  not  an  act  of  part  performance,  727,  728- 

But  a  parol  contract  in  consideration  of  marriage  may  be  taken  out  of  the  Statute 
by  acts  of  part  performance  independent  of  the  marriage,  729,  743,  744. 

Parol  variation  of  a  written  contract  decreed  where  there  are  acts  of  part  perform- 
ance, 742,  743.     See  Statute  of  Frauds. 

PAYMENT, 

Payment  at  the  day,  pe7 formance,  139,  141. 

Payment  after  the  day,  not  extinguishment  at  law,  unless  given  and  received  as 

satisfaction,  139. 
Payment  will  operate  as  purchase  in  equity,  ichen  such  is  the  intention  of  the  party 

loho  makes  and  of  him  luho  receives  it,  140. 
Unless  made  by  one  who  is  bound  to  satisfy  or  extinguish,  and  not  to  purchase  or 

keep  alive,  ib. 
Payment  after  the  day,  by  one  of  several  joint  debtors,  will  not  be  a  bar  to  a  suit 

for  his  use  against  the  rest,  at  law,  if  made  with  the  view  of  purchasing,  and 

not  of  paying,  ib. 
Secus,  in  equity,  unless  the  party  who  makes  the  payment  is  a  surety,  ib. 
Payment  by  stranger,  not  extinguishment,  unless  authorized  or  ratified  by  debtor,  155. 
May  take  effect  as  purchase,  and  entitle  the  person  by  whom  it  is  made  to  sue  in  the 

name  of  the  creditor,  ib.  , 

PERPETUITIES, 

Direction  in  executory  trust  to  settle  property  in  violation  of  rule  against,  executed, 
cy  pres,  71.     See  Executed  and  Executory  Trusts — Resulting  Trusts. 

POWERS, 

What  will  be  inserted  in  settlements  directed  to  be  made  by  court  in  cases  of  exe- 
cutory trusts,  72.  See  Defective  Execution  of  a  Power — Executed  and 
Executory  Trusts,  3 — Fraud  upon  a  Power. 

PRESUMPTION  OF  ADVANCEMENT, 

How  it  may  be  rebutted  or  supported.     See  Ai>vancement. 

PRINCIPAL  AND  SURETY, 

Surety  cannot  proceed  against  principal  at  law,  until  actual  payment,  143. 

May  file  bill  in  equity  to  compel  payment  by  principal,  as  soon  as  debt  is  due,  143. 

Creditor  cannot  be  compelled,  under  ordinary  circumstances,  to  sue  princijjal,  or 
exhaust  securities  for  debt,  before  suing  surety,  144. 

Chancery  has  jurisdiction  to  compel  reimbursement  of  surety  by  principal,  not- 
withstanding extension  of  remedy  at  law,  ib. 

Creditor  entitled  to  all  ixmedies  or  securities  held  by  surety,  163. 

And  the  same  right  exists  on  the  part  of  surety,  to  remedies  and  securities  of  tlte 
creditor,  137,  144. 

Although  their  existence  was  not  known  to  the  surety  in  the  one  case,  or  the  creditor 
in  the  other,  when  the  debt  was  contracted,  137,  144,  163. 

Surety  must  payoff  any  further  advances  on  security,  138. 

And  was  not  formerly  entitled  in  England  to  an  assignment  of  a  debt  or  bond,  138, 
139. 

A  surety  paying  off  a  bond  was  a  simple  contract-creditor,  141. 

By  Mercantile  Law  Amendment  Act,  surety  now  entitled  to  assignment  of  judg- 
ment specialty  or  other  security  by  creditor,  141,  142. 
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PRINCIPAL  AND  SUftETY,  continued. 

But  a  surety  upon  a  second  bond,  given  as  a  collateral  security,  entitled  even  under 
old  law,  on  payment  of  the  debt,  to  an  assignment  of  the  original  bond,  141,  142. 

And  will  rank  a  specialty  creditor,  142,  145,  146,  151, 152. 

But  would  seem  to  he  such,  rather  in  respect  of  extent  of  remedy,  than  of  nature  or 
duration  of  right,  151,  152. 

"When  creditor  has  proved  the  debt  against  the  estate  of  the  principal,  he  will  be 
trustee  for  the  surety  who  pays  him,  142. 

And  the  surety  may  compel  the  principal  creditor  to  go  in  and  prove  the  debt,  ib. 

Surety  for  part  of  debt  not  entitled  to  security  given  for  another  part,  in  a  distinct 
transaction,  143. 

Surety  can  only  claim  against  his  principal  the  amount  he  paid  in  discharge  of  their 
common  obligation,  143,  154.     See  Sureties. 

Li  the  American  Courts,  generally,  a  surety  paying  a  bond  debt,  ivill  be  entitled  to 
an  assignm,ent  of  the  bond,  and  will  rank  as  a  specialty  creditor,  145,  148. 

In  like  manner,  a  surety  paying  the  debt,  will  he  subrogated  to  the  creditor,  in  a 
judgment  against  the  principal,  148,  150. 

And  in  other  liens,  150. 

And  in  mortgages  and  conveyances  in  trust,  150,  151. 
[    Rule  on  this  point  in  Alabama,  Vermont,  and  North  Carolina,  similar  to  that  which 
prevailed  formerly  in  England,  145,  148. 

The  equity  of  subrogation  exists  where  the  surety  has  pledged  his  property  only,  an 
well  as  where  he  has  become  personally  liable,  151,  153. 

Guarantors,  insurers,  and  other  parties  who  have  made  themselves  collaterally  ans- 
werable for  debts,  although  solely  at  request  of  creditor,  have  the  same  right  of 
subrogation  on  payment,  as  sui-eties,  152. 

And  when,  as  betioeen  two  parties  bound  by,  or  liable  for  a  debt,  in  estate  or  per- 
son, the  liability  of  one  is  secondary  as  compared  with  that  of  the  other,  the  latter 
will  stand  in  the  position  of  a  surety,  aiid  have  the  right  of  subrogation  on  pay- 
ment, 153,  154. 

Payment  by  stranger  will  operate  as  purchase,  and  give  right  of  subrogation,  if 
made  with  intent  to  buy,  and  so  received  by  creditor,  155. 

To  give  right  of  subrogation,  payment  must  be  of  the  whole  debt  and  not  merely 
partial,  ib. 

When  and  how  far  surety  entitled  to  indemnity  for  costs  incurred  in  defending 
suit  brought  by  creditor,  166,  167. 

Legal  remedies  of  the  surety  against  the  principal,  165,  166. 

PROBATE  DUTY, 

Not  payable  in  respect  of  real  estate  directed  to  be  converted,  791.  See  Conver- 
sion. 

PURCHASERS, 

When  bound  to  see  to  application  of  money,  101,  123.  See  Application  of  Pur- 
chase-Money. 

Who  cannot  become.  See  Agent — Assignees  of  a  Bankrupt — Barrister — 
Bishop — Creditor — Executor — Guardian  and  Ward — Mortgagee  —  Trus- 
tee. 

In  the  names  of  third  parties.     See  Advancement — Resulting  Trust,  1. 
of  fictitious  persons,  266. 

Mortgagee  viewed  by  equity  as  purchaser.  598.     See  Tacking. 

Judgment-creditor  is  not,  599.     See  vol.  2,  note  to  Basset  v.  Kosworthy. 

PURCHASE-MONEY.     See  Application  of  Purchase-Money — Vendor's  Lien. 

RECEIPTS, 

Power  to  give,  for  purchase-money,  when  implied.  See  Application  of  Purchase- 
Money. 

RENEWAL  OF  LEASE.     See  Constructive  Trusts. 

RESTRAINT  UPON  ALIENATION.     See  Separate  Use. 
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RESULTING  TRUST, 

1.  When  purchases  taken  in  the  names  of  stranpjers,  262,  272. 

Whether  in  one  name  or  several  jointly,  263,  272. 

Or  successive,  ib. 

Custom  of  a  manor  that  nominee  should  take  beneficially  is  bad,  263. 

Doctrine  applicable  to  real  and  personal  estate,  ib. 

Bond  taken  in  the  name  of  another,  ib. 

Transfer  of  stock,  ib. 

Purchase  of  annuities,  ib. 

Policy  effected  on  life  of  another,  ib. 

And  to  a  joint  advance,  263,  276. 

But  no  trust  will  result  to  defeat  the  policy  of  acts  of  parliament,  as  the  Ship 
Registry  Acts,  263. 

Or  any  other  legislative  enactment,  277. 

Or  out  of  any  illegal  transaction,  279. 

Or  in  favor  of  a  person  who  has  purchased  in  the  name  of  another,  to  give  him 
a  vote  in  parliament,  264. 

Quaere,  if  case  of  Field  v.  Lonsdale  be  rightly  decided,  ib. 

Or  in  favor  of  an  alien,  279. 

Advance  of  purchase-money  may  be  proved  by  parol  evidence,  notwithstanding 
Statute  of  Frauds,  from  which  resulting  trusts  are  excepted,  264,  273. 

But  if  it  does  not  appear  upon  the  face  of  the  deed,  the  evidence  must  be  clear, 
265,273.  ^  ^  -.  .    . 

But  evidence  of  the  mean  circumstances  of  the  nominal  purchaser  is  admissible, 
265.  .    .  .  •  . 

Evidence  admissible  against  express  declaration  of  the  deed,  after  death  of  nomi- 
nal purchaser,  265,  273. 

Trust  results,  on  admission  by  answer,  of  the  payment  of  the  purchase-money  by 
the  real  purchaser,  265. 

Or  on  proof  of  declarations  or  admissions  of  the  same  nature,  made  orally  or 
in  pais,  273. 

And  parol  evidence  is  admissible  against  denial  by  answer  of  the  nominal  pur- 
chaser, 265,  273. 

Payment  in  or  by  a  bond  or  note,  by  the  release  of  a  judgment,  or  in  anything  else 
lohich  possesses  value,  will  be  a  siifjicient  payment,  273,  276. 

Not  admissible  to  prove  agency  ofpurchaser  against  his  denial  by  answer,  265,  274. 

Unless  purchase  is  a  fraud  on  principal,  221,  274. 

Admissible  to  prove  purchase  with  trust  money,  266,  277. 

On  proof  thereof,  trust  results  for  cestui  que  trust,  ib. 

Who  may  claim  either  the  land  itself  or  a  lien  on  the  land  for  the  purpose  of 
recovering  the  money,  278. 

And  the  same  principle  applies  to  a  purchase  loith  partnership  funds,  277. 

Or  by  a  husband  with  the  money  of  his  wife,  278,  517. 

Resulting  trust  arises  from  nothing  but  the  actual  payment  of  the  consideration 
money,  274. 

And  cannot  spring  from  any  parol  agreement,  or  the  breach  of  one,  ib. 

The  payment  must  be  before,  or  at  the  time  of,  the  purchase,  275. 

A  subsequent  payment  will  not  raise  a  resulting  trust,  ib. 

But  a  payment  by  or  out  of  the  funds  of  a  third  person,  or  even  of  the  party  sought 
to  be  charged  with  the  trust,  may  be  sufficierit  if  made  for  and  on  account  of  the 
cestui  que  trust,  276. 

A  resulting  trust  is  a  trust  of  ownership,  wholly  or  in  part,  and  is  therefore  created 
only  by  the  payment  of  some  definite  part  of  the  consideration,  as  such,  276. 

But  this  difficulty  may  be  aided  by  presumption  that  the  shares  were  equal,  as 
against  the  party  whose  negligence  has  given  rise  to  the  uncertainty,  277. 

No  trust  results  for  person  advancing  purchase-money  as  a  loan,  266,  276. 

Resulting  trust  may  be  rebutted  by  parol  evidence,  266,  279. 

Either  as  to  part  or  as  to  the  whole,  266. 

And  do  not  arise  where  there  is  an  express  trust,  though  but  by  parol,  266,  278. 
General  principle  of  admissibility  of  parol  evidence  of  intention,  281. 
Where  purchase  made  in  the  name  of  another,  with  the  view  of  defrauding  credi- 
tors, no  trust  will  result  to  the  fraudident  purchaser,  278. 
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RESULTING  TRUST,  continued. 

But  the  trust  may  he  enforced  by  or  for  the  hen'ifit  of  his  creditors,  280. 

And  whether  the  purchase  is  made  in  the  name  of  a  real  or  fictitious  person,  266. 

Resulting  trust  arising  from  the  payment  of  tht  purchase-money,  abolished  in 
New  York  by  the  revised  statutes,  282. 

Except  in  favor  of  the  creditors  or  the  persons  who  make  the  payment,  282. 

Resulting  trust  cannot  be  raised  by  parol  evidence  that  a  deed  which  purports  to  be 
made  for  a  valuable  consideration,  is  in  fact  voluntary  and  executed  for  the  pur- 
pose of  raising  a  trust  for  the  benefit  of  the  grantor,  282,  283. 

Rule  on  this  point  in  Pennsylvania,  ib. 

Oil  purchase  by  parent,  or  a  person  in  loco  parentis,  in  the  name  of  a  child  or 
an  adopted  child,  and  of  a  husband  in  the  name  of  a  wife.     See  Adyancrment. 
2.  As  between  heir  and  next  of  kin,  money  arising  from  real  estate  directed  to  be 
sold,  the  trusts  of  which  wholly  or  partially  fail,  results  to  heir,  818,  832. 

So  where  money  impressed  with  character  of  realty  is  directed  to  be  sold,  818. 

Or  where  partial  disposition  only  is  made  of  land  directed  to  be  sold,  ib. 

Or  where  money  arising  from  sale  is  given  over  on  event  which  does  not  hap- 
pen, ib. 

Or  for  a  purpose  which  is  wholly  or  partially  void  for  illegality,  819. 

As  being'  against  the  Statute  of  Mortmain,  ib. 

Or  the  rule  against  Perpetuities,  ib. 

Or  the  Thellusson  Act,  ib. 

Principles  on  which  cases  proceed,  ib. 

Blending  of  the  proceeds  of  realty  with  personal  estate  immaterial,  ib. 

So  express  declaration  that  proceeds  of  sale  shall  be  deemed  personalty,  820. 

Though  followed  by  a  declaration  that  lapse  shall  not  be  for  the  benefit  of  the 
heir  at  law,  ib. 

Comments  on  Cruse  v.  Barleij,  (3  P.  Wms.  22,  707,)  821. 

Whether  real  property  directed  to  be  sold  results  to  the  heir  as  real  or  personal 
estate,  821,  822,  835,  836. 

Money  directed  to  be  laid  out  in  land,  devised  to  uses  which  wholly  or  partially 
fail,  results  so  far  as^hey  fail  to  the  next  of  kin,  822,  823,  824,  835. 

Distinction  between  a  charge  upon,  and  an  exception  from,  a  devise,  825,  826, 
827. 

Money  arising  from  land  directed  to  be  sold,  the  trusts  of  which  wholly  or  parti- 
ally fail,  will  not  pass  by  a  residuary  bequest,  828. 

Unless  it  is  expressly  stated  that  it  shall  be  considered  as  personalty,  829. 

Or  the  intention  appears  that  it  should  pass,  ib. 

Blending  of  the  realty  with  the  personalty,  evidence  of  the  intention,  ib. 

As  between  heir  at  law  and  residuary  devisee,  ib. 

Previous  to  1  Vict.  c.  26,  the  residuary  devisee  did  not  take  an  undisposed  of 
sum  excepted  from  residuary  devise :  it  resulted  to  the  heir  at  law,  ib. 

As  did  also  a  sura  which  lapsed  or  which  failed  on  account  of  illegality,  ib. 

Even  where  the  proceeds  of  real  and  personal  estate  were  blended,  ib. 

Unless  by  express  words  or  by  obvious  intention  they  are  comprised  in  the  resi- 
due, 830. 

By  1  Vict,  c,  26,  interests  in  real  estates  which  fail  by  lapse,  illegality,  or  other- 
wise, go  to  residuary  devisee,  unless  contrary  intention  appears  in  the  will,  831. 

RETAINER.     See  Set-off. 

REVERSIONARY  PERSONAL  ESTATE, 

Married  woman  cannot  elect  between,  and  other  property  given  to  her,  400. 
Except  under  20  &  21  Vict.  c.  57,  ib.     See  Equity  to  a  Settlement. 

REVERSIONS, 
Purchasers  of,  579,  591,     See  Catching  Bargains. 


SEPARATE  USE, 

Of  wife  not  allowed  at  law,  506,  543, 
Allowed  in  equity,  ib. 

VOL.  I. — 57 
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SEPARATE  USE,  continued. 

She  can  dispose  of  personal  estate  settled  to  her  separate  use,  by  acts  inter  vivos, 
or  will,  507,  532,  534,  535,  538. 

Although  reversionary,  507. 

Where  she  has  personal  property  settled  sufficient  to  satisfy  words  of  will,  it  will 
not  be  held  to  be  an  execution  of  special  power  not  referred  to,  ib. 

Secus,  where  will  if  not  held  to  be  an  execution  of  power,  would  be  inoperative,  ib. 

And  real  estate  of  inheritance  although  settled  to  separate  use  can  be  disposed  of 
by  deed  acknowledged,  ib. 

But  not  by  will  or  otherwise,  so  as  to  bind  her  heir,  ib. 

Over  a  life  interest  in  real  estate  settled  to  her  separate  use,  she  has  the  same 
powers  as  a  feme  sole,  508. 

Married  woman  concurring  in  breach  of  trust  renders  her  separate  property  liable,  ib. 

Trustees  are  not  essential  to  the  existence  of  separate  property,  403,  540,  541. 

And  she  can  bind  it  without  their  assent,  ib. 

Unless  it  be  rendered  necessary  by  instrument  giving  her  the  separate  property,  ib. 

Trustee  with  notice  of  assignment  by  married  woman,  liable  for  subsequent  pay- 
ments to  her,  ib. 

And  may  give  an  interest  in  it  to  her  husband,  509,  537. 

But  if  it  consists  of  a  fund  in  court  her  consent  must  be  taken,  ib. 

But  her  power  to  charge  or  alienate  will,  it  seems,  be  limited  to  personal  property 
and  the  profits  of  land,  517,  535,  536,  538. 

In  Pennsylvania,  South  Carolina,  Rhode  Island,  Tennessee,  and  Mississippi,  a  feme 
covert  has  no  power  to  charge  above  her  separate  estate,  unless  it  is  expressly  con- 
ferred upon  her  by  the  deed  or  will  by  which  the  estate  is  conveyed  or  settled,  529, 
530,  538. 

Bule  on  this  point  in  Georgia,  534. 

Husband  may  give  property  to  separate  use  of  wife,  509,  540. 

Or  make  himself  a  trustee  for  her,  509,  540. 

But  his  intention  must  be  clear,  509. 

As  to  parol  agreement  before  marriage,  ib. 

Separate  estate  bound  by  general  engagements  of  maiyried  women  in  writing,  509, 
535,  539. 

As  by  her  bond,  ib. 

Though  given  to  her  husband,  ib. 

Or  with  him,  ib. 

By  her  acceptance  of  a  bill  of  exchange,  ib. 

By  promissory  note,  ib. 

By  agreement  to  pay  additional  rent  for  a  house,  ib. 

To  take  a  house,  ib. 

Separate  property  in  court  liable  for  costs  of  married  woman  in  a  suit  instituted 
respecting  it,  510. 

Not  where  she  instructs  solicitor  to  take  proceedings  in  a  suit  in  which  she  is  not 
interested,  ib. 

Application  to  tax  solicitor's  bill  for  suit  relative  to  separate  property  must  be  made 
by  next  friend,  ib. 

Solicitor  cannot  enforce  lien  on  separate  estate,  pending  a  reference  for  taxation,  ib. 

Separate  property  bound  by  engagements  of  married  women  operating  as  contracts 
not  appointments,  511,  512,  534. 

Whether  separate  property  of  married  women  liable  to  general  engagements  not  in 
writing,  upon  the  ground  of  an  implied  assumpsit,  513,  533,  534,  535. 

Separate  property  of  married  woman  will  be  charged  with  her  debts  whenever  the 
circumstances  under  or  the  mode  in  which  the  debts  are  contracted,  evince  an  in- 
i^itention  so  to  charge  it,  533,  534,  536,  538. 

As  when  the  debt  is  contracted  for  the  benefit  of  her  separate  estate  or  for  her  own 
benefit  on  the  credit  of  her  estate,  533. 

Or  by  an  instrument  or  contract  which  cannot  bind  her  personally,  and  may  there- 
fore be  presumed  to  have  been  meant  to  bind  her  estate,  534. 

Husband  cannot  claim  contribution  out  of  separate  property  for  payment  of  his 
debts,  514. 

Or  to  maintain  himself  and  his  family,  ib. 

Even  though  his  wife  has  eloped  from  him,  ib. 
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SEPARATE  USE,  continued. 

How  far  an  allowance  will  be  made  to  husband  out  of  separate  property  when  his 
wife  is  a  lunatic,  515. 

Husband  paying  off  mortgage  on  his  wife's  separate  estate  may  charge  it  to  extent 
of  mortgage,  ib. 

Wife  expressly  authorizing  husband  to  receive  he-r  separate  property,  cannot  re- 
call it,  ib. 

So  where  she  tacitly  permits  him  to  receive  income  settled  to  her  separate  use,  ib. 

Especially  if  he  receive  it  for  many*  years  and  applies  it  for  the  benefit  of  the 
family,  ib. 

In  some  cases  held  accountable  for  one  year's  income,  516. 

Wife  entitled  to  re-imbursement  when  she  has  neither  expressly  nor  tacitly  author- 
ized husband  to  receive  her  income,  ib. 

But  when  acquiescence  could  not  be  presumed  on  account  of  lunacy  of  wife,  allow- 
ance made  to  him,  ib. 

Husband  liable  for  receipt  of  capital  and  savings  of  separate  property  of  wife, 
when,  ib. 

Followed  into  real  estate  purchased  in  his  name,  278,  517. 

Evidence  of  husband  or  wife  in  suit  relative  to  her  separate  property  not  receiv- 
able, 517. 

A,  court  of  equity  can  make  no  decree  personally  against  a  married  woman,  but 
against  her  estate  only,  517. 

Extent  of  relief  against  separate  estate,  517,  530,  536,  538. 

Where  there  is  a  clause  against  anticipation,  518. 

Married  woman  taken  in  execution  with  her  husband,  detained  if  she  have  separate 
property,  ib. 

Secus,  if  she  have  not,  ib. 

A  bill  filed  against  her  not  defeated  by  the  death  of  her  husband,  ib. 

And  it  may  be  filed  after  his  death,  ib. 

Creditors  of  a  feme  covert  may  file  bill  against  her  representatives,  ib. 

But  her  specialty  and  simple  contract  debts  are  payable  pari  passu,  ib. 

In  other  respects  the  ordinary  rules  of  administration  suits  are  applicable,  ib. 

Liable  for  breach  of  trust,  ib. 

But  administrator  ad  litem  will  not  represent  her  estate  sufficiently  in  order  to  de- 
termine its  liability,  ib. 

Separate  estate  of  wife  not  liable  to  her  funeral  expenses,  ib. 

But  she  may  by  will  render  it  liable  thereto,  ib. 

Undisposed  of  personal  estate,  if  in  possession,  belongs  to  husband  jure  mariti,  ib. 

And  choses  in  action  belong  to  him  as  administrator,  518,  519. 

Wife  has  same  power  over  savings  of  separate  estate,  as  over  separate  estate,  519. 

Will  have  the  benefit  of  any  outlay  of  husband  on  her  real  estate,  ib. 

As  if  he  builds  houses  thereon,  ib. 

Arrears  of  interest  due  at  the  time  of  second  marriage  in  the  hands  of  trustees, 
retain  original  character,  ib. 

Secus,  where  payment  has  been  made  to  the  lady  or  her  order  during  widow- 
hood, ib. 

Husband  and  his  creditors  restrained  from  interfering  with  separate  property,  ib. 

Inquiries  directed  to  ascertain  what  chattels  belong  to  the  wife  to  her  separate  use, 
ib. 

Or  have  been  purchased  with  savings  of  her  separate  property,  ib. 

Solicitor  not  allowed  to  appropriate  check  for  money  payable  to  separate  use  of  wife 
in  discharge  of  debt  for  her  husband,  520. 

Indorsee  restrained  from  proceeding  on  bill  of  exchange  when  indorsement  of  wife's 
name  was  forged  by  husband,  ib. 

Semble,  married  woman  cannot  swe  alone  to  restrain  a  mere  personal  nuisance, 
though  her  separate  property  is  thereby  depreciated,  ib. 

Where  she  assigns  her  separate  property  to  secure  a  debt  of  her  husband,  his  pro- 
perty on  his  insolvency  first  applicable,  ib. 

What  words  create  a  separate  use,  520,  539. 

What  will  not,  522,  540. 

May  be  restrained  to  a  particular  coverture,  524. 
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SEPARATE  USE,  continued. 

Unless  so  restrained,  ivill  arise  whenever  and  endure  as  long  as  she  is  married,  522, 

523,  544. 
Ride  on  this  point  in  Pennsylvania,  543.  ^ 

Alienation  of  the  separate  property  of  a  married  woman  may  be  restrained,  522, 

534. 
The  restraint  as  well  as  the  separate  use  will  not  arise  till  marriage,  and  ceases 

upon  discoverture,  522,  541-544. 
But  revives  on  siibsequent  marriage,  522,  544. 
Trust  may  he  created  in  some  of  the  states  of  the  Union  for  the  support  of  the  cestui 

que  trust,  whether  marr-ied  or  single,  free  from  liability  for  debts,  arid  without 

the  power  of  anticipatio7i  or  alienation,  544,  545. 
See  the  judgment  of  Lord  Langdale,  M.  R.,  in  Tullett  y.  Armstrong,  523. 
"What  words  will  not  restrain  alienation,  524,  525,  526. 
What  words  will,  ib. 
Designation  of  particular  mode  of  charge  or  alienation  in  gift  of  separate  power, 

will  not  preclude  a  recourse  to  other  modes,  nor  operate  as  a  restrairit  on  general 

power,  532,  534. 
Bide  on  this  point  in  Georgia  and  Maryland,  534. 
Restraint  upon  alienation  cannot  be  dispensed  with  by  the  court,  526. 
Will  not  exempt  married  woman  from  ordinary  consequence  of  lapse  of  time  and 

acquiescence,  527. 
Extension  of  the  equitable  doctrine  of  separate  use  by  20  &  21  Vict.  c.  85,  ib. 
In  case  of  desertion  of  the  wife  by  her  husband,  ib. 
In  case  of  a  judicial  separation,  528. 


Executor  or  administrator  of  creditor  cannot  set  off  debt  of  husband  to  estate, 
against  wife's  equity  to  a  settlement  out  of  a  legacy,  364.  See  Equity  to  a 
Settlement. 

SHELLEY'S  CASE, 
Rule  of,  how  far  applicable  to  executory  trusts,  63,  64,  75-83.     See  Executed  and 
Executory  Trusts. 

SLAVES, 

When  specific  delivery  of  decreed  by  chancery,  764-766. 

SOLICITOR, 

Solicitor  to  commission  cannot  purchase  the  debts  of  the  bankrupt  for  his  own 
benefit,  202. 

Solicitor  or  attorney  may  purchase  from  his  client,  but  he  must  prove  that  the 
transaction  was  fair,  202,  203,  220.     See  vol.  3,  116,  141. 

Rule  laid  down  by  Lord  Eldon,  203. 

Not  applicable  if  the  solicitor  does  not  act  in  htc  re,  ib. 

Purchase  by,  from  client,  when  sustained,  ib. 

If  a  solicitor  or  attorney  who  has  ceased  to  act  has  acquired  knowledge  at  the  ex- 
pense of  his  former  client,  he  cannot  sustain  a  purchase,  97,  203. 

Unless  he  has  communicated  it  to  him,  203. 

Taking  lease  and  preparing  it  himself.     See  Advancement,  ib. 

SPECIFIC  DELIVERY  UP  OF  CHATTELS,  770,  772.     See  Chattels— Deeds. 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS, 

Relative  to  real  property,  if  unobjectionable,  decreed  as  of  course,  where  Statute  of 

Frauds  is  complied  with,  749,  757. 
Because  the  award  of  damages  would  not  afford  adequate  compensation,  ib. 
Specific  performance  of  agreements  relating  to  personal  chattels  not  decreed  where 

damages  at  law  afford  an  adequate  compensation,  750,  757,  758.     See  Statute 

OF  Frauds — Part  Performance. 
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SPECIFIC  PERFORMANCE  OF  AGREEMENTS,  continued. 
As  in  case  of  contract  to  buy  South  Sea  stock,  751,  758. 

corn,  ib. 
hops,  751. 
But  will  be  decreed  where  damages  at  law  cannot  be  correctly  estimated,  751,  757. 
Or  will  not  furnish  a  complete  remedy,  751,  758. 
As  in  the  case  of  a  contract  to  deliver  so  much  iron,  &c.,  for  a  certain  number  of 

years  by  instalments,  751. 
Or  to  purchase  timber  growing  in  a  convenient  locality,  ib. 
Or  a  contract  to  clear  timber  off  land,  ib. 
To  purchase  debts  proved  under  a  bankruptcy,  ib. 
And  vendor  may  file  a  bill  as  well  as  the  purchaser,  752. 
Of  contract  to  purchase  an  annuity,  ib. 

To  receive  notes  or  chattels  in  payment  or  satisfaction  qfdeht^  760,  768. 
For  divison  of  assets  offrm  between  partners,  761. 
To  give  or  appropriate  goods  or  chattels  as  a  pledge  or  security^  767. 
Although  not  acquired  until  after  the  contract,  768. 
But  where  commodities  fluctuate  in  price,  parties  must  be  active  in  insisting  on 

specific  performance,  752. 
Contract  enforced  on  behalf  of  vendor  for  price  of  land  taken  by  a  railway,  ib. 
Trust  attaching  to  personal  chattels  always  enforced,  753,  757,  759,  761. 
Specific  performance  decreed  of  contract  to  purchase  Neapolitan  stock,  ib. 

railway  shares,  754. 
Not  decreed  where  the  purchase  was  of  mere  "  scrip  certificates,'"  ib. 
Nor  where  defendant  has  nothing  to  deliver,  ib. 
Nor  as  to  British  ships,  754,  755. 
Distinction  taken  as  to  proceeds  of  British  ships,  756. 
And  in  the  case  of  fraud,  ib. 
No  action  lies  on  executory  contract  for  sale,  &c.,  of  ships  without  recital  therein 

of  the  certificate  of  registry,  ib. 
Contracts  for  the  sale  or  delivenfof  slaves,  when  specifically  enforced  by  equity, 

762-766. 
To  refer  existing  disputes  to  arbitrators,  766. 
For  the  formation  of  partnership,  767. 
For  personal  efforts  or  services^  ib. 

STATUTE  OF  FRAUDS, 

Contract  taken  out  of  the  statute  by  fraud,  274,  729,  740. 

As  where  agent  employed  to  buy  for  principal,  takes  the  title  in  his  own  name  in 
fraud,  or  without  the  consent  of  principal,  220,  222. 

But  not  where  a  conveyance  is  made  to  agent  with  the  assent  of  and  under  an  ex- 
press or  implied  agreement  to  hold  in  trust  for  principal,  ib. 

Unless  the  consideration  moves  from,  or  is  paid  by  principal,  274. 

And  in  general,  where  the  character  or  source  of  the  consideration,  or  the  nature  of 
the  res  gestoe  is  such  as  evince  or  give  rise  to  an  equity  or  trust,  apart  from,  or  in- 
dependent of  the  contract;  because  the  contract  then  becomes  immaterial,  and  the 
court  will  look  only  to  the  facts,  220,  222,  274. 

Or  when  prevented  from  being  reduced  to  writing  by  fraud,  death,  or  other  inevi- 
table accidetit,  740. 

Not  merely  when  it  was  part  of  the  agreement  that  it  should  not  be  put  into  writ- 
ing, 279.     See  post,  vol.  2,  notes  to  Wbolam  v.  Hearn. 

To  take  contract  out  of  statute,  in  the  absence  of  fraud  or  part  performance,  tlie 
whole  or  all  the  material  parts  must  be  reduced  to  writing,  741,  742. 

If  any  part  be  unwritten,  the  whole  will  be  viewed  as  oral,  ib. 

Subsequent  oral  variations  of  written  contract  within  the  statute  are  invalid,  miless 
followed  by  acts  of  part  performance,  742. 

But  when  partly  performed  may  be  set  up  by  defeyidant  as  a  bar  to  specific  perform- 
ance, ib. 

If  he  has  changed  his  own  position,  or  acted  on  the  faith  of  the  variation,  742,  743. 
.     Cannot  be  relied  upon  or  set  up  by  plaintiff  as  a  ground  for  specific  performance,  ib. 

Whether  written  agreement  for  sale  of  land  can  be  rescinded  orally,  743. 

Land  acquired  by  a  partnership  not  within  the  statute,  241,  729. 
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STATUTE  OF  FRAUDS,  continued. 

Contracts  taken  out  of  the  statute  by  admission  in  answer,  V29,  Y45. 

Unless  the  statute  is  insisted  upon,  ib. 

And  the  benefit  of  it  expressly  claimed,  Y29. 

After  admission  of  the  contract,  the  statute  cannot  be  insisted  upon  by  answer  to 

an  amended  bill,  730.     See  vol.  2,  note  to  Woolam  v.  Hearn. 
Objection  as  to  Statute  of  Frauds  may  be  taken  by  demurrer,  730,  744.    See  Part 

Performance  of  Agreement — Equitable  Mortgage  by  Deposit  of  Title 

Deeds. 
Resulting  trusts  excepted  from.     See  Resulting  Trusts. 

STEWARD, 

Whether  he  can  take  lease  from  his  employer,  201. 

STOCKBROKER, 

Sales  to  and  purchases  from  his  employer  set  aside,  200. 

SUBROGATION.     ^S^ee  Principal  and  Surety — Sureties — Payment. 

Enforced  hy  courts  of  equity  with  paramount  authority ,  for  the  attainment  of  jus- 
tice, and  the  prevention  of  the  multiplicity  of  suits ^  between  principal  and  surety, 
144-150,  164. 

Not  enforced  against  superior  equities  in  third  persons,  161. 

Not  for  partial  payment,  or  to  the  injury  of  the  creditor,  153,  161. 

Nor  against  a  legal  right,  162. 

Nor  between  partners  or  other  co-contractors,  153. 

Uiiless  one  has  assumed  the  whole  debt,  and  thus  rendered  the  liability  of  the  other 
relatively  secondaiy,  ib. 

Among  sureties,  160,  161. 

In  favor  of  creditors,  163. 
guarantors,  152. 

And  generally,  in  favor  of  every  one  ichose  liability  in  person  or  estate  for  a  debt,  is 
secondary,  against  all  whose  liability  is  relatively  primary,  or  by  whom  the  bur- 
den of  the  debt  ought,  in  equity  and  good  conscience,  ultimately  to  be  borne, 
153,  154. 

When  and  under  what  circumstances,  payment  of  debt  of  one  man  by  another,  will 
entitle  the  party  so  paying  to  subrogation,  155. 

Payment  of  debt  by  principal  debtor,  or  other  party  ultimately  and  primarily  liable 
for  debt,  viewed  by  equity  as  an  extinguishment,  and  consequently  cannot  operate 
as  a  purchase,  nor  confer  the  right  of  subrogation,  140,  141,  155. 

Payment  by  surety  or  other  party  secondarily  liable,  will  operate  as  a  purchase, 
unless  intended  as  an  extinguishment,  ib. 

Whether  right  of  subrogation  to  judgment  or  specialties,  barred  by  Statute  of  Limi- 
tations, 151. 

SURETIES, 

Contribution  between,  135. 

Enforced  at  law  and  in  equity,  135,  136,  143,  156,  168,  169. 

But  the  relief  in  many  cases,  is  more  complete  in  equity  than  at  law,  136,  169. 

As  where  the  sureties  are  numerous,  136. 

Where  one  surety  is  insolvent,  and  another  pays  the  debt,  156,  168. 

Where  one  dies,  and  the  surviving  surety  pays  the  whole  debt,  136,  167. 

Contribution  may  be  enforced,  whether  sureties  are  jointly  or  severally,  or  jointly 
and  severally  bound,  by  the  same  instrument,  136,  157,  159. 

Or  by  different  instruments,  if  they  are  sureties  for  the  same  principal  and  the  same 
engagement,  ib. 

And  although  a  surety  was  ignorant  that  there  were  co-sureties,  137,  157. 

But  there  will  be  no  contribution  where  the  suretyship  of  each,  by  differept  instru- 
ments, is  for  distinct  portions  of  the  same  debt,  137,  156,  157. 

Or  for  wholly  distinct  things,  157,  158. 

Nor  where  one  set  of  sureties  is  substituted  for  the  other,  158. 
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SURETIES,  continued. 

Nor  where  upon  a  suit  brought  against  the  principal,  a  new  party  becomes  security 

for  the  common  benefit  of  the  creditors  and  surety,  158. 
Nor  in  case  of  supplemental  suretyship,  159. 
Nor,  where  the  sureties  have,  by  agreement,  severed  the  joint  liability,  159, 160,  170- 

172. 
As  to  the  effect  of  the  release  of  one  surety  on  the  liability  of  the  rest,  when  sol- 
vent, 160. 
When  one  or  more  of  them  insolvent,  ib. 
Agreement  by  subsequent  surety  to  be  surety  for  prior  sureties,  will  preclude  them 

from  recovering  contribution  against  him,  169,  170,  171. 
But  may  invest  him  with  right  of  subrogation  to  whole  debt  against  them,  159, 171. 
Agreement  by  subsequent  surety  to  be  answerable  for  whole  debt,  at  request  of  debtor, 

and  to  obtain  time  for  payment,  may  render  him  liable  for  whole  debt  to  prior 

sureties,  158. 
Who  are  sureties,  for  whom,  and  what  is  the  liability  of  each  to  the  others  may 

be  shown  orally,  even  when  the  contract  is  in  writing  and  under  seal,  169-171. 
A  surety  can  in  equity  claim  interest  from  his  co-sureties  for  the  money  which  he 

has  paid,  137,  156. 
Liability  of  surety  may  be  limited  by  a  contract  to  pay  only  on  default  of  the  prin- 

^cipal  and  other  sureties,  137,  160,  162,  171. 
Surety  who  has  paid  the  debt  is  entitled  to  all  securities  taken  by  his  co-sureties  or 

by  creditor,  from  the  principal  debtor,  137,  162.     See  Principal  and  Surety. 
A7id  this  applies,  in  this  country,  generally,  to  bonds,  judgments  and  decrees,  as  well 

as  mortgages,  160;  see  145.     See  Subrogation. 
Will  be  discharged,  if  this  right  be  impaired  or  violated  by  co-surety  or  by  creditor, 

from  liability  to  party  guilty  of  such  violation,  163. 
A7id  securities  given  to  one  surety,  enure  to  the  equal  benefit  of  all,  162. 
Unless  the  sureties  waive  this  equity  by  agreement,  163. 
Remedy  at  laio  for  contribution,  167,  168. 
Cannot  recover  indemnity  or  contribution  for  more  than  he  has  actually  paid  for 

debt,  143,  154. 
May  recover  indemtiity  or  contribution  for  the  costs  which  are  rendered  iiievitable 

by  the  default  of  principal,  166,  168. 
But  not  for  counsel  fees,  or  for  costs  which  might  have  been  avoided,  ib. 
Unless  suit  defended  at  request  of  co-surety  or  of  principal,  ib. 
In  this  country,  the  legal  remedy  is  more  extensive  than  in  England,  and  nearly 

commensurate  with  the  equitable,  ib. 
And  it  exists  where  the  sureties  are  numerous,  and  where  they  are  bound  by  different 

instruments,  arid  where  one  is  dead,  and  according  to  several  decisions,  where  one 

is  insolvent  or  out  of  the  state,  ib. 
A  surety  cannot  recover  contribution  until  he  has  paid  the  debt,  168. 
When  and  under  what  circumstances,  surety  entitled  to  indemnity  or  contribution, 
for  payment  of  debt,  for  which  he  is  not  legally  liable,  or  which  has  ceased  to  be 

binding,  either  upon  him  or  the  principal,  165,  166,  168. 

SURRENDERS  OF  COPYHOLDS, 

To  the  use  of  wills  when  supplied,  285. 
Rendered  unnecessary  by  statute,  ib. 

Surrenders  in  the  case  of  a  voluntary  deed  not  supplied  for  a  child,  286. 
Secus,  where  it  is  supported  by  valuable  consideration,  ib.     See  Defective  Exe- 
cution OP  Power. 

TACKING, 

Of  mortgages,  doctrine  as  to,  597. 

Mortgagee  without  notice  may  protect  himself  from  any  intermediate  incumbrance, 

by  purchasing  in  the  first,  ib. 
Principle  of  the  doctrine  explained  by  Lord  Hardwicke,  ib. 
Third  mortgagee  may  buy  in  the  first,  pendente  lite,  599. 
But  he  loses  his  priority  if  he  parts  with  legal  estate  upon  a  sale,  ib. 
But  notice  of  second  mortgage  is  immaterial  if  third  mortgagee  advanced  his  money 

without  notice,  ib. 
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TACKING,  continued. 

Aad  he  will  not  be  prevented  from  tacking,  by  the  second  mortgagee  having  given 
notice  of  his  advance  to  the  first,  598. 

But  he  cannot  tack  after  a  decree  to  settle  priorities,  ib. 

Nor  can  a  mortgagee  who  purchases  as  trustee  for  another,  ib. 

Judgment-creditor,  or  creditor  by  statute  or  recognizance,  buying  in  the  first  mort- 
gage, cannot  tack,  ib. 

Nor  in  any  other  case  where  a  person  does  not  advance  his  money  upon  the  faith 
of  the  real  estate,  ib. 

Semble,  judgment-creditor  cannot  tack  even  since  1  &  2  Vict.  c.  110,  600. 

First  mortgagee  advancing  a  further  sum  upon  a  statute  or  judgment,  without  notice, 
may  tack,  ib. 

A  fortiori,  if  he  make  an  advance  upon  a  mortgage,  ib. 

Subsequent  mortgagee  cannot  tack  if  he  advances  his  money  with  notice  of  a  prior 
incumbrance,  ib. 

Even  where  he  was-  also  first  mortgagee  upon  a  mortgage  made  to  secure  a  sum 
and  further  advances,  ib. 

Gordon  v.  Graham,  overruled,  ib. 

Where  the  legal  estate  is  outstanding,  all  the  incumbrances  are  paid  according  to 
priority  in  point  of  time,  601. 

But  any  one  of  them,  having  the  best  right  to  the  legal  estate,  will  be  in  the  same 
state  as  if  he  had  it,  ib. 

As  when  he  has  a  declaration  of  trust  in  his  favor,  602. 

Or  has  possession  of  a  deed  creating  a  term,  ib. 

Mortgagee  purchasing  equity  of  redemption,  with  notice  of  subsequent  incum- 
brances, takes  subject  to  them,  ib. 

Unless  he  keep  prior  mortgages  on  foot  to  protect  the  estate,  ib. 

As  to  the  nature  of  statutes  and  recognizances,  ib. 

Doctrine  of  tacking  one  mortgage  to  another,  not  received  or  acted  on  hy  the  courts 
of  this  country,  602,  604. 

Purchaser  for  value  and  without  notice  of  antecedent  equity,  may  protect  his  pur- 
chase hy  getting  legal  title,  although  after  notice,  597,  598,  604,  605. 
When  and  under  what  circumstances  subsequent  advances  will  be  protected  or  covered 
by  lien  of  prior  mortgage,  605-612. 

TENANT  FOR  LIFE, 

Purchasing  an  incumbrance  or  outstanding  title,  is  a  trustee  for  the  remainderman 

and  reversioner,  96. 
And  the  same  rule  applies  to  tenants  in  common,  94,  95. 

May  purchase  or  take  in  exchange,  lands  from  trustees  with  power  to  sell  and  ex- 
change with  his  consent,  205. 
Renewal  of  lease  by.    See  Constructive  Trusts. 

TRUSTEE, 

Renewal  of  lease  by,  85,  92. 

Cannot  derive  any  profit  or  advantage  from  tomst,  to  the  injury  of  cestuis  que  trust, 
who  are  entitled  to  benefit  of  evei-ything  done  by  him,  in  or  about  the  trust, 
91,  94. 

Purchase  of  outstanding  title  or  incumbrance,  by  trustee,  enures  to  use  of  cestui  que 
trust,  94. 

And  this  rule  extends  to  executors,  administrators,  guardians,  attorneys,  agents, 
and  all  others  who  hold  fiduciary  relations  towards  others,  92,  209. 

Purchase  by  a  trustee  for  sale,  or  by  a  trustee  for  him,  from  cestui  que  trust,  will 
be  set  aside,  although  an  adequate  price  be  given,  194,  196,  209,  211. 

Although  the  sale  be  by  auction,  196. 

Or  by  co-trustees,  ib. 

Or  before  the  Master,  196,  216. 

Or  by  trustee  as  agent  for  another,  ib. 

General  trustee  is  incapacitated  from  purchasing  at  a  sale  under  an  adverse  pro- 
ceeding, 215,  216.  ^ 

Trustees  may  purchase  with  leave  of  court,  21Y. 
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Mortgagee  or  annuitant  with  powers  of  sale  cannot,  without  express  authority  from 
the  mortgagor,  purchase  the  mortgaged  estate,  197,  211. 

Nor  can  solicttor  conducting  sale,  197. 

Mortgagee  may  purchase  equity  of  redemption  from  mortgagor,  ib. 

Surviving  partner  can  purchase  share  of  deceased  partner  from  his  representa- 
tives, ib. 

Trustee  cannot  take  a  lease  from  himself,  ib. 

When  authorized  to  do  so  removed  from  his  office,  ib. 

But  a  trustee  can  purchase  from  a  cestui  que  trust  who  is  sui  juris,  and  has  dis- 
charged him  from  the  trust,  197,  200. 

If  there  is  no  fraud,  concealment,  or  advantage  taken  by  the  trustee,  of  information 
acquired  as  trustee,  198,  200. 

But  such  purchases  are  viewed  with  suspicion^  and  the  burden  rests  with  purchaser ^ 
of  showing  that  the  purchase  is  fair  and  honest,  and  the  consideration  adequate, 
220. 

A  trustee  who  has  disclaimed  without  acting  may  purchase,  198. 

As  may  a  mere  trustee  to  preserve  contingent  remainders,  ib. 

So  trustees  for  charities  may  purchase  property  of  trust  from  Lords  Commissioners 
acting  under  statutes  for  redemption  of  land  tax,  ib. 

A  ^trustee  for  infants,  or  persons  under  disabilities,  cannot  purchase  trust  estates, 
except  by  leave  of  the  court,  ib.  See  Administrator — Agext — Arbitrator — 
Assignees  of  a  Bankrupt — Barrister  —  Bishop — Commissioner  in  Bank- 
ruptcy— Constructive  Trusts — Creditor — Director — Execution  Creditor 
— Executors — Guardian  and  Ward — Solicitor — Steward — Stockbroker — 
Sureties — Tenant  for  Life. 

May  deal  with  cestui  que  trust  in  subject  unaffected  by  trust,  ib. 

Terras  upon  which  relief  will  be  granted  against  trustees  or  others,  206,  21G-219. 

When  the  property  remains  in  their  hands  unsold,  ib. 

When  it  has  been  resold,  207. 

Costs,  ib. 

Acquiescence,  207,  218. 

Confirmation,  208. 

Lapse  of  time,  217,  218. 

TRUSTS.  See  Constructive  Trusts — Executed  and  Executory  Trusts — Re- 
sulting Trusts. 

VENDEE'S  LIEN, 

For  prematurely  paid  purchase-money,  357. 

As  against  interest  of  mortgagee  selling  under  power  of  sale,  358. 

Quaere  whether  against  mortgagor,  ib. 

Or  person  for  whom  mortgagee  is  trustee,  ib. 

Where  another  person  under  contract  of  sale  turns  out  to  be  entitled  to  estate,  359. 

Will  not  exist  where  vendee  abandons  contract  by  his  own  default,  ib. 

Nor  when  contract  is  illegal  by  statute,  ib. 

Secus,  where  vendee  repudiates  contract  when  good  title  cannot  be  made,  ib. 

Or  sale  is  a  breach  of  trust,  ib. 

VENDOR'S  LIEN, 

For  unpaid  purchase-money,  350. 
When  there  has  been  a  conveyance,  ib. 
No  conveyance,  ib. 
In  case  of  freeholds,  ib. 

copyholds,  ib. 

leaseholds,  ib. 
How  far  adopted  in  this  country,  362,  363. 
Statement  of  the  doctrine,  363. 
When  lien  ivill  or  will  not  arise,  364,  369. 
What  will  not  discharge  the  lien,  365,  366,  369. 
What  will  discharge  it,  ib. 
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VENDOR'S  LIEN,  contimied. 

May  be  abandoned  by  the  vendor  taking  a  security,  to  which  credit  is  exclusively 

given,  351,  364. 
A  bond  taken  by  the  vendor  for  the  purchase-money,  will  not  be  evidence  of  his 

intention  to  abandon  the  lien,  365. 
Nor  a  bill  of  exchange  or  check,  350,  365. 
Nor  a  promissory  note,  ib. 
Nor  will  a  covenant,  351. 
Lien  for  an  annuity,  the  consideration  for  an  estate,  though  secured  by  bond  or 

covenant,  351,  352. 
No  lien  for  annuity  or  purchase-money,  where  the  conveyance  is  in  consideration 

of  covenants  substituted  for  the  purchase-money,  ib. 
Or  a  bond,  353. 

Or  the  previous  grant  of  an  annuity,  354. 
An  agreement  by  parol  will  discharge  the  lien,  355. 

No  lien  where  vendor  suffers  one  of  several  trustees  to  retain  purchase-money,  ib. 
Or  where  the  purchase-money  is  to  be  paid  after  a  re-sale,  ib. 
Or  where  a  totally  distinct  and  independent  security  is  given,  as  a  transfer  of  stock, 

or  the  mortgage  of  another  estate,  355,  365. 
But  semble,  the  intention  of  the  vendor  to  give  up  lien  must  be  implied  from  the 

circumstances  of  the  transfer  or  mortgage,  356,  366. 
But  where  a  mortgage  is  taken  on  part  of  the  purchased  estate,  the  intention  is 

clear  that  the  lien  should  not  extend  to  the  remainder,  356,  365. 
And  where  a  mortgage  on  the  estate  is  taken  for  part  of  the  purchase-money,  and 

a  note  given  for  the  remainder,  there  will  be  no  lien  for  the  money  due  on  the 

note,  ib. 
No  lien,  in  preference  to  the  mortgagee  on  a  re-sale,  where  there  has  been  a  mort- 
gage to  raise  the  purchase-money,  with  the  concurrence  of  the  vendor,  ib. 
Vendor's  lien  binds  estate  in  the  hands  of  the  purchaser  and  his  heirs,  359, 370. 
Of  volunteers,  ib. 

Of  purchasers  for  valuable  consideration,  with  notice,  ib. 
But  not  in  the  hands  of  purchaser  without  notice,  where  he  has  given  a  receipt  for 

purchase-money,  359,  371. 
Notice  of  the  title  of  the  vendor  is  not  notice  of  the  lien,  359. 
Nor  is  the  vendee's  remaining  in  possession  as  lessee,  where  he  has  given  receipt 

for  purchase-money,  ib. 
Retention  of  the  title  deeds  by  vendor,  ib. 
When  legal  estate  is  outstanding,  equitable  lien  will  have  precedence  over  second 

purchaser,  ib. 
•     Unless  the  equity  of  second  purchaser  be  better,  360. 

As  when  receipt  is  endorsed  on  purchase  deed  and  title  deeds  delivered  to  pur- 
chaser, 360,  361. 
Assignees  in  bankruptcy,  or  for  the  benefit  of  creditors,  take  subject  to  the  same 

equities  as  the  vendee,  361. 
Vendor  who  has  taken  security  must  elect  to  proceed  either  at  law  or  in  equity,  ib. 
Not  being  an  express  trust  may  be  barred  by  Statute  of  Limitations,  362,  370. 
May,  be  taken  out  of  operation  of  statute  by  sufficient  acknowledgment,  ib. 
And  will  then  be  enforced  in  equity,  ib. 

Not  a  charge  by  way  of  mortgage  within  17  &  18  Vict.  c.  113,  ib. 
Primarily  payable  therefore  out  of  personal  estate  of  purchaser,  ib.     See  Marshal- 
ling— Vendee's  Lien. 
1)1  regard  to  the  ivaiver  of  this  lien,  the  rule  in  this  country  is,  that  the  lien  is  pre- 
sumed not  to  he  waived  where  only  the  vendee'' s  personal  security  is  taken,  and  to 
he  waived  where  any  other  security,  or  property  or  person,  is  taken,  364,  365. 
3£ethod  of  enforcing  this  lien,  366. 

Qucere,  if  it  is  an  original  charge  on  the  land,  or  only  in  default  of  personal  es- 
tate, ib. 
Qucere,  whether  it  is  assignable,  367-369. 
When  barred  by  lapse  of  time,  370. 

How  far  this  lien  prevails  against  creditors  in  this  country,  371,  372,  373. 
Nature  of  this  lien,  374. 
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VENDOR'S  LIEN,  continued. 

No  lien  on  sale  mid  delivery  of  cliattels,  375. 

Nor,  as  it  would  seem,  when  land  and  chattels  are  bo^h  conveyed  by  same  deed,  364. 

VOLUNTARY  DEEDS  AND  CONTRACTS, 

Executory  agreements  or  imperfect  transfers  or  conveyances,  upon  a  merely  volun- 
tai^  consideration,  which  fail  to  pass  or  confer  a  right  at  law,  will  not  be  aided 
or  enforced  under  ordinary  circumstances  in  equity,  324,  325. 

Will  be  enforced  in  equity  where  legal  interest  in  real  or  personal  property  has  been 
transferred,  301,  303,  304,  325. 

Although  it  gets  back  into  the  hands  of  the  donor,  304,  326. 

And  transfer  to  donor  a  breach  of  trust,  304. 

Except  where  such  transfer  has  been  made  upon  trust  for  payment  of  debts,  with- 
out the  knowledge  or  concurrence  of  creditors,  304,  305. 

And  except  in  other  cases  when  donor  meant  to  retain  dominion  over  property, 
and  not  to  make  an  irrevocable  transfer,  306,  324,  325. 

For  such  trusts  are  revocable,  ib. 

Secus,  where  trusts  for  creditors  have  been  communicated  to  them,  ib. 

Or  creditor  is  party  to  the  deed,  ib. 

Assent,of  creditors  will  be  presumed  in  this  country,  to  trust  for  their  benefit,  al- 
Hiough  not  given  expressly,  and  before  or  without  the  communication  of  trust,  326- 
328. 

Creditor  not  necessarily  excluded,  who  by  accident  does  not  execute  deed  within 
time  limited,  307. 

If  he  act  under,  or  on  the  faith  of  it,  ib. 

Not  allowed  to  disturb  dividend  already  made,  ib. 

Secus,  where  he  has  not  performed  fair  conditions  of  deed,  ib. 

Or  has  acted  inconsistently  with  it,  ib. 

Effect  of  delay  or  of  refusal  by  creditor  to  execute  deed,  ib. 

Of  setting  up  adverse  title,  ib. 

Principle  upon  which  creditor's  deeds  are  revocable  do  not  apply  to  deeds  in  favor 
of  objects  of  his  bounty,  ib. 

When  trusts  come  into  operation  on  settlor's  death,  ib. 

If  settlor,  retaining  legal  interest,  constitutes  himself  a  trustee,  the  trust  will  be 
enforced,  307,  308  5  see  326. 

Parol  declaration  of  trust  of  personalty  sufficient,  308. 

It  must,  however,  be  clear,  309. 

Declaration  of  trust  by  equitable  owner  of  chose  in  action  sufficient,  semble,  309. 

As  to  what  will  amount  to  declaration  of  trust,  ib. 

Mere  expression  of  intention  to  divide  property  not  sufficient,  ib. 

So,  also,  an  assignment  to  the  trustees  by  equitable  owner,  or  a  direction  by  him 
that  they  should  hold  upon  trust  for  volunteers,  and  they  accept  the  trusts,  309, 
310. 

Semble,  not  essential  that  trustees  should  accept  trusts,  310. 

Notice  of  declaration  of  trust  to  cestui  que  trust  not  necessary,  311. 

Declaration  of  trust  by  owner  of  property  which  he  gives  by  will  invalid,  ib. 

Imperfect  gift  not  supported  as  a  declaration  of  trust,  and  will  not  be  enforced,  ib. 

Mere  assignments  of  choses  in  action,  though  no  legal  interest  passes,  have  been 
supported  in  favor  of  volunteers,  312-316. 

Remarks  of  Lord  Langdale  in  Ward  v.  Audland,  8  Beav.  201,  and  of  Sir  L.  Shad- 
well  in  Beatson  v.  Beatson,  12  Sim.  291,  inconsistent  with  later  authorities,  316. 

Decision  of  Sir  J.  Wigram,  V.  C,  in  Meek  v.  Kettlewell,  317. 

Voluntary  assignment  of  reversionary  chose  in  action  valid,  318. 

Transfer  of  equitable  interest  in  real  property  held  bad — sed  quaere,  ib. 

Distinction  between  assignment  in  trust,  arid  declaration  of  trust,  without  or  apart 
from  assignment,  312. 

Qucere,  whether  valid,  334. 

Whether  voluntary  assignment  of  debt  or  chose  in  action  evidenced  by  a  ivritten 
instrument,  will  be  valid  without  delivery  of  instrument,  so  delivered,  or  of  deed 
of  gift,  355. 

Assignment,  when  settlor  having  power,  does  not  compel  trustees  to  transfer,  319. 
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VOLUNTARY  DEEDS  AND  CONTRACTS,  continued. 

Notice  of  voluntary  assignment  to  trustees  or  debtors  not  essential  to  its  validity, 
320. 

But  donee  has  no  remedy  against  them  on  transfer  or  payment  without  notice,  ib. 

A  mere  voluntary  contract  or  covenant  will  never  be  enforced,  ib. 

Nor  will  it  be  supported  by  a  merely  meritorious  consideration,  as  a  provision  for  a 
wife  or  children,  321. 

Agreements  under  seal  enforced  in  this  country  in  favor  of  wife  or  child,  330,  331, 
332. 

But  not,  it  would  seem,  when  merely  parol,  332. 

Nor  in  favor  of  other  descendants  or  connections,  336. 

It  tcould  seem,  hoivever,  that  the  gift  of  a  chose  in  action,  should  be  good  without  seal 
or  consideration,  when  there  are  no  means  of  giving  it  at  law,  and  the  donor  has 
done  all  that  he  can  to  complete  the  transfer,  318,  333,  334. 

Principle  upon  which  cases  are  to  be  reconciled,  321. 

Equity  will  give  effect  to  a  valid  legal  obligation,  ib. 

Volunteer  may  prove  bond  against  assets  of  obligor,  ib. 

Or  even  a  promissory  note,  ib. 

But  will  be  postponed  to  debts  by  simple  contract,  ib. 

Voluntary  bond  preferred  to  interest  payable  under  46th  order  of  August,  1841,  ib. 

Trust  declared  upon  covenant  will  be  carried  into  effect,  322. 

Although  trustees  refuse  to  sue  on  the  covenant,  ib. 

But  a  volunteer  cannot  enforce  a  covenant  for  his  benefit,  which  persons  for  valu- 
able consideration,  as  between  themselves,  have  entered  into,  ib. 

Covenantee  under  a  voluntary  covenant  for  a  further  assurance,  not  allowed  to 
prove  as  creditor  in  an  administration  suit  of  the  covenantor's  estate,  but  allowed 
to  bring  action,  ib. 

But  where  equity  can  assess  the  damages,  covenantor  will  not  be  sent  to  law,  323. 

Upon  a  bill  filed  by  person  from  whom  valuable  consideration  moved,  all  the  trusts, 
even  those  in  favor  of  volunteers,  will  be  carried  into  effect,  ib. 

Valid  instrument,  signed,  sealed,  and  delivered,  not  rendered  inoperative  by  deten- 
tion, ib. 

Voluntary  settlement  of  real  estate  void  under  27  Eliz.  c.  4,  against  subsequent  pur- 
chasers for  valuable  consideration,  ib. 

Even  with  notice  of  a  settlement,  ib. 

And  though  it  be  a  fair  provision  for  a  wife  and  children,  ib. 

Law  is  same  when  voluntary  settlement  made  by  married  woman,  ib. 

But  if  the  trust  is  complete,  volunteers  until  sale  are  entitled  to  have  it  executed,  ib. 

Voluntary  settlement  defeated  by  a  conveyance  for  value,  to  the  extent  only  neces- 
sary to  give  effect  to  the  conveyance,  ib. 

Cannot  be  defeated  by  conveyance  for  value  by  heir  or  devisee  of  settlor,  ib. 

Collateral  evidence  admissible  to  show  that  deed  apparently  voluntary,  was  exe- 
cuted for  value,  ib. 

Settlor  cannot  enforce  specific  performance  of  contract  for  sale,  324. 

But  a  purchaser  from  him  can,  ib. 

Chattels  personal,  not  within  stat.  27  Eliz.  c.  4,  ib. 

Settlement  of,  not  defeated  by  subsequent  sale,  ib. 

But  by  Stat.  13  Eliz.  c.  5,  a  voluntary  settlement  of  real  or  personal  estate  may  be 
set  aside  by  the  creditors  of  persons  largely  indebted,  when  settlement  made,  ib. 

Voluntary  deed  executed  pendente  lite,  to  avoid  execution,  set  aside,  ib. 

Defendant  may  refuse  to  answer  interrogatories  which  would  make  him  liable  to 
penalties  under  13  Eliz.  c.  5,  ib. 

There  are  similar  penalties  in  27  Eliz.  c.  4,  ib. 

Equity  will  not  set  aside  voluntary  deed  or  agreement  not  obtained  by  fraud,  ib. 
See  Gift. 


WARD  OF  COURT.     See  Equity  to  a  Settlement. 

WASTE, 

General  principle  on  which  relief  is  afforded  by  equity,  713. 
A  threat  to  commit  ivaste,  ground  for  an  injunction,  ib. 
Remedy  against,  given  as  between  tenants  in  common,  ib. 
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WASTE,  continued. 

Remarks  of  Lord  St.  Leonards  on  Garth  v. 

Construction  of  the  words  "  without  impeachment  ^f  waste,"voluutary  waste  ex- 
cepted," ib. 

Remarks  of  Sir  John  Romilly,  M.  R.,  on  Garth  v.  Cotton,  ib. 

Importance  of  the  limitation  to  trustees  to  preserve  contingent  remainders  with 
reference  to,  697. 

Even  since  8  &  9  Vict.  c.  106,  606,  698. 

Will  prevent  tenant  for  years,  or  tenant  for  life,  and  the  remainderman  in  fee,  from 
felling  timber  in  collusion,  before  contingent  remainderman  come  into  esse,  697, 
698,  713. 

Waste  by  heir  at  law  prevented  in  the  case  of  an  executory  devise,  698,  699,  713. 

Where  there  is  an  intermediate  tenant  for  life,  699,  715. 

Where  first  tenant  for  life  is  impeachable  for  waste,  he  will  not  be  allowed  to  com- 
mit waste  by  agreement  with  tenant  for  life  in  remainder  dispunishable  for 
waste,  699. 

Ground  landlord  may  prevent  under-lessee  committing,  699,  713. 

By  mortgagee  in  fee  in  possession,  699,  714. 

Mortgagor  in  possession,  ib. 

As  to  jjermissive  waste,  700.  ^ 

Clause  "  without  impeachment  of  waste"  gives  property  in  timber  felled  by  tenant 
for  life,  701. 

Who  cannot  ordinarily  be  restrained  from  committing  waste,  ib. 

Tenant  for  life  without  impeachment  of  waste  will  be  restrained  from  exercising 
his  powers  contrary  to  conscience,  701,  713. 

As  by  pulling  down  a  castle,  or  mansion-house,  or  farm-house,  ib. 

Grubbing  up  a  wood,  ib. 

And  from  committing  equitable  waste  by  felling  timber  planted,  or  left  standing  for 
ornament  or  shelter,  702. 

Same  rule  applicable  to  tenant  in  tail  after  possibility  of  issue  extinct,  ib. 

P-rinciple  on  which  the  court  acts,  ib. 

Has  been  extended  to  timber  at  a  long  distance  from  a  house,  ib. 

To  rides  or  avenues  through  woods  far  from  house,  ib. 

But  not  so  as  to  protect  woods  through  which  they  pass  from  })eing  cut  for  re- 
pairs, ib. 

Extended  to  clumps  of  trees  planted  two  miles  from  the  house,  though  the  lands 
of  others  intervened,  ib. 

And  to  trees  planted  to  exclude  objects  from  view,  ib. 

Circumstances  may  render  cutting  of  ornamental  timber  justifiable,  ib. 

As  to  produce  uniformity  when  trees  had  been  blown  down  by  tempest,  703. 

When  they  impede  or  injure  growth  of  other  ornamental  timber,  ib. 

When  they  are  prejudicial  to  healthiness  of  a  house,  ib. 

But  the  onus  of  proof  will  lie  on  the  persons  felling  the  timber,  ib. 

How  far  ornamental  timber  will  be  protected  when  mansion-house  is  pulled  down, 
703-706. 

Tenant  for  life  without  impeachment  of  waste  will  be  restrained  from  cutting  sap- 
lings, 707. 

But  not  from  felling  timber  merely  because  it  is  not  full  grown,  ib. 

Tenant  in  tail,  without' possibility  of  issue  extinct,  is  within  the  principle  of  equit- 
able waste,  ib. 

Form  of  order  restraining  equitable  waste,  708. 

Trust  for  preservation  of  ornamental  timber  enforced,  ib. 

But  a  court  of  equity  will  not  interfere  with  tenant  in  tail,  ib. 

Although  restrained  from  barring  his  issue,  or  those  in  remainder,  with  reversion 
to  the  crown,  ib. 

But  where,  under  the  act  creating  an  entail,  the  tenant  in  tail  was  bound  to  main- 
tain the  mansion-house,  the  principle  of  equitable  waste  was  held  to  apply,  ib. 

When  account  incident  to  injunction,  715. 

Whether  an  account  is  solely  incident  to,  or  can  be  granted  without  an  injunction, 
709. 

Semble,  that  it  is,  where  there  is  a  legal  remedy  for  waste  by  felling  timber,  709- 
711,716. 
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WASTE,  continued. 
But  although  hill  cannot  he  maintained^  under  ordinary  circumstances,  solely  for 

an  account^  yet,  when  the  court  has  jurisdiction  on  other  grounds,  an  account  will 

he  granted,  716. 
Where  the  waste  is  equitable,  or  there  is  no  legal  remedy,  an  account  will  be  granted 

without  an  injunction,  711. 
And  in  all  cases  of  waste  in  mines,  711,  716. 
What  can  be  recovered  by  action  of  trover,  711. 
By  bill  in  equity,  ib. 
First  owner  of  the  inheritance  entitled  to  timber,  severed  by  act  of  God  as  a 

tempest,  ib. 
By  a  trespasser,  ib. 
Or  by  tenants,  ib. 
Even  though  there  be  an  intervening  estate  of  freehold  in  a  tenant  for  life  without 

impeachment  of  waste,  ib. 
But  a  tenant  for  life,  who  is  also  owner  of  the  inheritance,  will  not  be  allowed  to 

benefit  by  his  own  wrong,  ib. 
Thinnings  of  fir  trees  belong  to  tenant  for  life,  712. 
Where  trees  are  felled  by  order  of  the  court,  tenant  for  life,  though  impeachable  for 

waste,  will  have  interest  of  proceeds,  ib. 
And  capital  will  be  transferred  to  the  first  owner  of  the  inheritance,  ib. 
Or  to  the  first  tenant  for  life  without  impeachment  of  waste,  ib. 
First  owner  of  the  inheritance  entitled  to  proceeds  of  ornamental  timber  felled  by 

tenant  for  life  without  impeachment  of  waste,  ib. 
Or  his  assignees  in  bankruptcy,  ib. 
See  case  of  Lushington  v.  Boldero,  ib. 

As  to  proceeds  of  ornamental  timber  felled  by  order  of  the  court,  ib. 
Arbitrary  charge  made  for  equitable  waste  when  accounts  cannot  be  taken  accu- 
rately, ib. 
As  to  acquiescence  in,  713. 
Old  writ  of  waste  abolished,  ib. 
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